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Hoir.  SAMUEL  BLATCHPORD. 
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How.  BENJAMIN  HARRIS  BREWSTER. 

BOLIOnOB  OBHTEBAL: 

How.  SAMUEL  FIELD  PHILLIPS, 
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ALLOTMENT  OF  THE  JUSTICES 


OF 


SUPREME  COURT  OF  THE  UNITED  STATES. 

APRIL  3,  1882. 


FIBST  OtROUIT. 

Comprising  Maine,  JSTtw  Hampshire,  Massaohusetts,  and  Shodt  Taland. 
JnsnoB  HORACE  GRAY,  of  Massachusetts.    Appointed  December  20, 1881, 
by  President  Arthur. 

SECOND  OIRUUIT. 

Comprising  New  York,  Vermont,  and  Connecticut. 
JtrencE  SAMUEL  BLATCHFOBD,  of  Kev  York.    Appointed  Marota  27, 
1882,  by  President  Arthur. 

TUIUD  OIBOUIT. 

Comprising  Pennsylvania,  New  Jersey,  and  Delaware. 
JvanoB  J.  P.  BRADLEY,  of  New  Jersey.    Appointed  March  21,  1870,  by 
President  Grant. 

TOUKTH  OIKOUIT. 

Comprising  Maryland,  Virginia,  West  Virginia,  North  Carolina,  and 

South  Carolina. 
Qeosp  JtrsTiOB  M.  R.  WAITE,  of  Ohio.    Appointed  Jannaiy  21,  1874,  by 
President  Orant. 

FIVTH  OUtUUIT. 

Comprising  Georgia,  Florida,  Alabama,  Mississippi,  Louisiana,  and  Texas. 
JusTioB  WILLIAM  B.  WOODS,  of  Georgia.    Appointed  December  21, 1880, 
by  President  Hayes. 

SIXTH  OIBOUIT. 

Comprising  Ohio,  Michigan,  Kerttucky,  and  Tennessee. 
JxjgnoB  STANLEY  MATTHEWS,  of  Ohio.    Appointed  May  12,  1881,  by 
•  President  Garfield.  

SKVBNTH  CIRCUIT. 

Comprising  Indiana,  lUinoia,  and  Wiseonsin. 
JusTiOB  J.  M.  HARLAN",  of  Kentucky.    Appointed  November  29, 1877,  by 
President  Hayes.  

BIQHTH  CIRCUIT. 

Comprising  Minnesota,  Iowa,  Missouri,  Kansas,  Arkansas,  Nebraska,  and 

Colorado. 
JusnoB  S.  P.  MILLER,  of  Iowa.    Appointed  July  16,  1862,  by  President 
Lincoln. 

NINTH  CIRCUIT. 

Comprising  California,  Oregon,  and  Nevada. 
JUBTTOE  8.  J.  FIELD,  of  California.    Appointed  March  10,  1863,  by  Presi- 
dent Lincoln. 
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SUPREME  COURT  RULES. 


AMKNDMBNT  TO  RULB  1. 

Ordered,  that  the  seoond  clause  of  rule  1  be  amended  so  that  it  vill  read  as 
follows; 

The  clerk  shall  not  permit  any  original  record  or  paper  to  be  taken  from 
the  conrt-room,  or  from  the  oflBce,  without  an  order  from  the  court;  but  rec- 
ords on  appeals  and  writs  of  error,  ezcIusiTo  of  original  papers  sent  up  there- 
with, may  be  taken  to  a  printer  to  be  printed,  under  the  requirements  of 
rule  10. 

(Promulgated  November  18»  1882.) 


AMENDMENT  TO  RULB  10. 

Ordered,  that  paragraphs  8, 4,  6,  and  6,  of  rule  10,  be  rescinded,  and  the 
following  adopted  in  lieu  thereof: 

3.  The  derk  shall  take  to  the  printer  the  original  record  in  the  office,  ex- 
cept in  cases  prohibited  by  the  rules.  When  the  original  cannot  be  taken,  he 
shall  furnish  the  printer  with  a  manuscript  copy.  He  shall  supervise  the 
printing,  and  see  that  the  printed  copy  is  properly  indexed.  He  shall  take 
care  of  and  distribute  the  printed  copies  to  the  judges,  the  reporter,  and  the 
parties,  from  time  to  time,  as  required. 

4.  In  cases  where  a  manuscript  copy  of  the  record  is  not  furnished  the 
printer,  the  fee  of  the  clerk  for  his  service  under  the  last  preceding  paragraph 
aball  be  one-half  the  rates  now  allowed  by  law  for  making  a  manuscript  copy, 
and  that  shall  be  charged  to  the  party  bringing  the  cause  into  courts  unless 
the  court  shall  otherwise  direct  When  a  manuscript  copy  is  required  to  be 
made,  full  fees  for  a  copy  may  be  charged,  but  nothing  in  addition  for  the 
other  services  required. 

5.  In  all  cases  the  clerk  shall  deliver  a  copy  of  the  printed  record  to  each 
party  withont  extra  charge.  In  cases  ,of  dismissal,  reversal,  or  affirmance, 
with  costs,  the  fee  allowed  in  the  last  paragraph  shall  be  taxed  against  the 
party  against  whom  the  costs  are  given.    In  cases  of  dismissal  for  want  of 
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jurisdiction,  such  fees  shall  be  taxed  against  the  party  bringing  the  cause 
into  court,  unless  the  court  shall  otherwise  direct. 
(Promulgated  ITovember  18, 1882.) 


BULB  S3. 


AH  models,  diagrams,  and  exhibits  of  material  placed  In  the  eusto  ^y  o''  the 
marshal  for  the  Inspection  of  the  court  on  the  hearing  of  a  cause  must  be 
taicen  away  by  the  parties  within  one  month  after  the  cause  is  decided.  When 
this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to  notify  the  counsel  in 
the  cause,  by  mail  or  otherwise,  of  the  requirements  of  this  rule,  and  if  the 
articles  are  not  removed  within  a  reasonable  time  after  the  notice  is  given  he 
shall  destroy  them,  or  make  such  other  disposition  of  them  as  to  him  may 
seem  best. 

(Promulgated  November  18, 1882.) 
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CASES 

ARGUED  AND  DETERMINED 


a 


United  States  Supreme  Court 


OCTOBEB  TEEM,  1882. 


(108  U.  8.  4) 

JobRboh,  Ex'r,  eto.,  and  others  v.  Watbbs,  Adm'r,  ete. 

(October  16, 1882.) 
Sdfbrbbdxaa— Additionai.  SscmuTT. 

k.  motion  for  addittoaal  security  on  a  tuperteddoi  botd,  wliere  it  does  not  appear 

that  the  decree  is  collectible  nnder  ordinary  execution,  and  the  fair  inference 
is  that  suit  was  instituted  to  subject  the  lands  in  dispute  to  payment  of  a  debt, 
and  that  no  personal  decree  can  be  given,  and  that  the  present  bond  is  suffi- 
cient, will  be  denied. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Louisiana.    Motion  for  additional  security  on  the  aupertecLeaa  bond. 

Henry  B.  Kelly  and  Juliua  Aroni,  for  the  motion. 

John  A.  CampbeU,  contra. 

Waite,  G.  J.  This  motion  is  denied.  It  does  not  appear  from  the 
motion  papers  that  the  decree  appealed  from  is  collectible  under  or- 
dinary execution.  The  fair  inference  from  the  statements  in  the  pa- 
pers is  that  the  suit  was  instituted  to  subject  the  lands  in  dispute  to 
the  payment  of  a  debt,  and  that  no  personal  decree  for  money  can 
be  given  against  the  appellants.  The  controversy  seems  to  be  as  to 
the  rights  of  the  appellee  in  the  lands.  The  present  bond  is  suffi- 
v.l— 1 
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dent  in  amount  to  protect  him  agiainst  loss  pending  the  suit  from 
sales  for  taxes,  if  he  avails  himself  of  the  remedies  by  redemption  and 
subrogation  which  the  law  affords.  At  any  rate,  the  ciroumstances 
of  the  parties  do  not  appear  to  have  changed  in  this  particular  since 
the  security  was  taken  originally. 


(106  U.  8.  39) 

Gall  v.  Paluxb. 

(October  16, 1882.) 

Monoire  to  Advakcb  Cases. 

Motions  to  advance  nnder  rale  32  should  be  accompanied  by  an  agreed  statement, 
or  by  such  extracts  from  the  record  as  will  show  that  the  caseia  one  to  which 
the  rule  is  applicable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Iowa.    Motion  to  advance  under  rule  32. 

J.  H.  CaU,  for  appellant. 

Waitb,  G.  J.  This  motion  is  denied.  Bule  32  applies  only  to 
cases  which  have  been  remanded  by  a  circuit  court  to  a  state  court, 
or  dismissed,  under  the  authority  of  section  5  of  the  act  of  March  3, 
1875.  This  is  an  appeal  from  a  decree  on  the  merits  in  a  suit  re- 
moved from  a  state  court  to  the  circuit  court.  The  record  shows  that 
a  motion  to  remand  was  denied,  and  that  the  cause  was  regularly 
heard  and  decided. 

Motions  under  this  rule  should  be  accompanied  by  an  agreed  state- 
ment of  the  case,  or  by  such  extracts  from  the  record  as  will  show 
that  the  case  is  one  to  which  the  rule  is  applicable. 

See  Palmer  t.  Call,  7  Fed.  Bbp.  787. 
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BACOii    V.  BIVBS.  8 

(106  U.  S.  99) 

Baoon  and  others  v.  Bitbb  and  others. 

(October  23, 1882.) 

RBifOTAL  —  NoMiKAL  Pastibs  —  Trubt  Crbatbd  bt  Contbact — Btatdtb  of 

LnUTATIOSB. 

Wliere  the  necessary  parties  on  the  respective  sides  of  the  controversy  were  citizens 
of  different  states,  Add,  that  the  relation  to  the  suit  of  the  executors  of  the 
deceased  father  of  the  principal  defendant,  whose  interest  in  his  father's 
estate  had  been  attached  in  their  hands,  must  be  regarded  as  merely  in- 
cidental; and,  though  made  formally  defendants,  they  occupied  substantially 
the  position  of  garnishees,  and  their  bitizenship  was  immaterial,  and  could  not 
affect  the  right  of  removal  of  the  cause  into  the  circuit  court. 

A.  trust  arises  out  of  express  agreement  under  which  defendant  received  from  com- 
plainants certain  funds  which  he  undertook  to  invest  in  particular  kinds  of 
property,  in  conformity  with  specific  instructions  given  by  those  whom  he  rep- 
resented. 

Unless  otherwise  distinctly  declared  by  the  statute  prescribing  fixed  periods  for  the 
commencement  of  suits,  the  cause  of  action  is  not  ordinarily  deemed  to  have 
accrued  against,  nor  limitation  to  commence  running  in  favor  of,  the  trustee  of 
such  a  trust  until  the  trust  is  closed,  or  until  the  trustee,  with  the  knowledge 
of  the  eetiui  que  tru$t,  disavows  the  trust  or  holds  adversely  to  the  claim  of 
those  he  represents. 

Appeal  from  the  Circuit  Coart  oi  the  United  States  for  the  Western 
District  of  Virginia. 

Joseph  Bryan,  for  appellants. 

E.  R.  WaUon,  for  appellees. 

Hablan,  J.  This  is  a  suit  in  equity.  The  complainants  and  ap- 
pellants are  John  L.  Bacon  and  H.  E.  G.  Baskerville,  partners  as 
Bacon  &  Baskerville ;  John  Stewart,  Bohert  Ould,  Bobert  H.  Maury, 
and  Isaac  H.  Garrington,  trustees  for  the  benefit  of  the  creditors  of 
William  H.  Macfarland,  deceased,  by  virtue  of  a  deed  dated  October  20, 
1870;  John  W.  Wright,  sheriff  of  the  city  of  Bichmond,  and  as  such 
administrator  of  WUliam  H.  Macfarland, — all  citizens  of  Virginia. 
The  defendants  are  George  G.  Bives,  a  citizen  of  Texas,  in  bis  own 
right  and  as  administrator  with  the  will  annexed  of  George  Bives,  de- 
ceased; J.  Henry  Bives,  a  citizen  of  Virginia,  executor  of  George 
Bives,  deceased;  and  Alfred  L.  Bives,  a  citizen  of  Alabama,  and  executor 
of  William  C.  Bives,  deceased.  The  suit  was  commenced  on  the 
twenty-second  day  of  July,  1875,  in  the  circuit  court  of  Albemarle 
county,  Virginia,  and  was  thence  removed,  upon  the  petition  of  de- 
fendant George  C.  Bives,  (in  which  the  defendant  Alfred  L.  Bives, 
exeeator  of  William  C.  Bives,  united,)  into  the  circuit  court  of  the 
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United  States  for  the  vestem  district  of  Virginia.'  In  tlie  latter  court 
a  demurrer  to  the  bill  upon  the  part  of  the  principal  defendant, 
George  G.  Bives,  was  interposed  upon  the  ground  that  the  suit  was 
barred  by  the  statute  of  limitations,  both  of  Texas  and  Virginia. 
The  demurrer  was  sustained,  and  the  bill  dismissed. 

The  case  made  by  the  bill  is,  substantially,  as  follows : 

In  the  summer  of  the  year  1863,  Bacon  &  Baskerrille,  John  Stewart,  Robert 
H.  Maury,  William  H.  Macfarland,  and  William  C.  Rires,  uncle  of  the  defend- 
ant George  G.  Bivea,  sent  the  sum  of  8131,000,  in  "confederate  states  treasaiy 
notes," — the  currency,  at  that  time,  of  Virginia,  Louisiana,  and  Texas, — to 
C!ol.  James  H.  Stevens,  then  in  Monroe,  Louisiana,  with  instructions  to  invest 
or  expend  the  same  in  the  purchase  of  cotton  on  plantations  in  Louisiana  and 
Texas,  to  remain  thereon  until  the  civil  war  was  ended.  Of  that  sum  Bacon 
&  Baskerville  owned  $48,000,  Stewart  848,000,  Maury  810,000,  Macfarland 
85,000,  and  W.  C.  Rives  820,000.  Subsequently,  however,  Bacon  &  Basker- 
ville became  the  owner  of  880,000,  and  Stewart  816,000,  of  the  8131,000,  the 
interest  of  the  other  parties  remaining  the  same  as  at  the  outset.  The  funds 
were  sent  to  Stevens  by  Bacon  &  Baskerville,  by  whom  all  instructions  were 
given  and  negotiations  conducted.  The  proceeds  of  the  investment,  it  was 
understood,  were  to  be  divided  among  the  parties  in  proportion  to  their  respect- 
ive interests. 

About  the  third  day  of  September,  1863,  Stevens  died  in  Louisiana,  en  route 
to  Texas,  and  without  having  invested  any  of  the  funds  transmitted  to  him. 
Shortly  thereafter  complainants  were  notified  by  the  widow  of  Stevens  that 
she  held  the  8131,000  subject  to  their  order.  The  defendant  George  G.  Bives 
wrote  to  the  same  effect  to  his  cousin,  Alfred  L.  Rives,  son  and  executor  of 
W.  C.  Rives.  Moved  by  the  advice  and  solicitation  of  W.  C.  Rives,  as  well  as 
by  the  encouraging  character  of  certain  letters  written  by  George  C.  Rives 
to  Alfred  L.  Rives,  (and  which  letters  were  exhibited  to  complainants,)  and 
influenced  especially  by  the  declaration  of  the  former  in  his  letter  that  if  the 
funds  were  turned  over  to  him  he  would  act  for  the  parties  under  their 
instructions,  and  would  save  it  by  investing  it  in  city  property  in  Austin, 
Texas,  or  in  property  which  he  represented  would  pay  well,  and  could  be  read- 
Uy  sold  at  any  time,  the  complainants  made  and  appointed  George  C.  Rives 
their  agent  in  the  room  and  stead  of  Stevens.  Complainants,  consequently, 
ordered  and  directed  the  funds,  in  the  hands  of  Mrs.  Stevens,  to  be  paid  to 
George  C.  Rives,  and  towards  the  close  of  the  year  1863,  or  early  in  1864,  they 
were  received  by  the  latter. 

George  G.  Rives  received  the  funds  as  agent  and  for  the  benefit  of  complain- 
ants, to  be  invested  in  conformity  with  specific  instructions  given  by  Bacon  & 
Baskerville,  the  managers  and  business  negotiators  of  the  enterprise,  with 
the  concurrence  of  the  joint  owners  of  the  funds,  viz.:  (1)  That  the  funds 
should  be  invested  in  cotton  on  plantations  in  Texas,  to  remain  thereon  until 
the  war  ended,  that  being  the  first  and  chief  object  of  the  whole  venture.  If 
that  could  not  be  done,  then  (2)  to  invest  them  in  ranch  property,  meaning 
lands  in  Texas  with  cattle  and  horses  thereon.  If  that  could  not  be  doue^ 
then  (3)  to  invest  them  in  town  lots  in  Austin. 
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Nothing  was  heard  from  George  C.  Kives  upon  the  subject  of  the  proposed  in- 
restment  until,  in  response  to  a  letter  from  Bacon  &  Baskerville,  under  date 
of  January  27, 1865,  he  wrote  a  letter,  under  date  of  April  5, 1865,  stating  that 
he  had  invested  the  funds  in  the  transportation  of  cotton  under  articles  of 
partnership  to  continue  during  the  war,  and  that  the  business  was  under  the 
management  of  an  active  partner,  who  gave  his  whole  time  and  attention  to 
it;  but  he  did  not  state  who  the  active  partner  was,  nor  how  much  of  the 
funds  he  had  so  Invested,  nor  what  property  he  had  purchased  therewith,  nor 
what  proceeds,  if  any,  had  accrued  to  him  from  the  investment.  These  de- 
partures from  the  instructions  given  to  the  agent  were  not  approved  by  com- 
plainants, and  they  hoped,  notwithstanding  their  orders  had  been  disregarded, 
that  a  fair  and  honest  return  would  be  made  by  their  agent.  After  the  war 
ended,  and  after  the  expiration  of  18  months  without  any  report  or  statement 
from  their  agent.  Bacon  &  Baskerville,  in  November,  1866,  wrote  to  Oeorge  C. 
Rives,  at  Austin,  Texas,  asking  an  account  of  tils  agency,  to  which  letter  no 
reply  was  made.  On  the  twenty-sixth  day  of  January,  1867,  they  again  wrote 
to  him  at  Austin,  asking  such  account,  but  no  reply  to  that  letter  was  re- 
ceived. C!omplainants,  consequently,  "almost  reached  the  conclusion  that 
Rives  had  either  died  or  left  the  country."  But  in  March,  1875,  learning,  ac- 
cidentally, that  he  was  not  only  living,  but  for  several  years  then  past  had 
visited  Virginia  each  summer,  they  again  wrote  to  him  asking  an  account  of 
bis  agency.  No  reply  came  to  that  letter.  At  the  same  time  they  wrote,  as 
they  bad  before  done,  to  Alfred  L.  Bives,  asking  information  as  to  George  C, 
Rives,  but  no  reply  was  received,  nor  were  the  letters  written  to  the  latter 
ever  returned  to  the  writers  through  the  dead-letter  office. 

As  soon  as  possible  after  learning  the  whereabouts  of  George  C.  Bives,  com- 
plainants instituted  this  suit.  They  charge  that  the  retention  by  George  C. 
Rives  in  his  own  possession  of  the  whole  proceeds  of  the  funds  intrusted  to 
him,  his  silence  for  nearly  10  years,  and  his  failure  to  render  any  account, 
arose  from  an  intention  to  defraud  complainants  out  of  the  funds,  or  the  pro- 
ceeds of  their  investment. 

The  bill  further  shows  that  George  Bives,  father  of  George  C.  Bives,  died 
in  Virginia  in  1874,  possessed  of  a  large  estate,  real  and  personal,  in  which, 
by  the  will  of  his  father,  he  had  a  large  interest,  and  that  J.  Henry  Bives  and 
Charles  Edward  Bives  qualified  as  his  executors.  The  complunants  ask  that 
the  interest  of  George  G.  Bives  in  that  estate,  in  whatever  form,  be  attached 
in  the  hands  of  the  executors  to  pay  whatever  may  be  shown  to  be  due  them. 
Attachments  were  issued  and  served  upon  the  executors,  and  were  levied  upon 
that  interest.  It  is  also  averred  that  W.  C.  Bives  has  died,  and  that  Alfred 
L.  Bives  is  his  executor;  that  Macfarland  died  in  1873,  but  before  his  death 
he  executed,  on  the  twenty-ninth  day  of  October,  1870,  a  deed  conveying  all 
his  property  of  every  kind,  in  possession  or  in  action,  to  Bobert  Ould  and  Isaac 
H.  Carrington,  trustees,  for  the  benefit  of  his  creditors,  and  as  no  administra- 
tion was  had  upon  his  estate,  the  same  was  committed  to  the  defendant 
Wright,  sheriff  of  the  city  of  Richmond.  It  may  be  stated,  in  this  connection, 
that  after  the  cause  was  removed  from  the  state  court,  Charles  Edward  Bives, 
an  original  defendant,  died,  and  George  C.  Rives  became  administrator  d« 
bonis  non  with  the  will  annexed  of  George  Rives, 
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The  prayer  of  the  bill  is  that  the  defendants  be  required  to  make,  upon  oath, 
(•ill,  true,  and  complete  answers  to  all  the  allegations  of  the  bfll;  that  George 
C.  Bives  be  required  to  render  a  full  and  complete  account  of  all  his  actings 
and  doings  as  agent  of  coinplainants,  and  show  what  disposition  or  invest- 
ment he  made  of  the  funds  intrusted  to  him,  and  what  the  proceeds  of  such 
investment  have  been ;  and,  if  no  investment  was  made  according  to  the  in- 
.  ttructions  given,  nor  any  other  investment  of  which  complainants  may  choose 
to  avail  themselves,  that  he  be  required  to  pay  the  value  of  the  funds  in- 
trusted to  him  as  agent,  with  lawful  interest  thereon. 

Without  waiving  a  full  answer  under  oath  to  the  bill,  the  complainants  ask 
that  defendant  George  C.  Bives  be  required  to  answer  the  several  special  inter- 
rogatories embodied  therein,  the  object  of  which  is  to  obtain  from  him  in- 
formation as  to  whether  he  had  received  the  9131,000  under  an  engagement, 
as  agent,  to  invest  in  the  mode  set  out  in  the  bill;  whether  he  had  so  investe<l 
it  or  not — if  not.  why  not;  if  so,  in  what  kind  of  property  he  had  invested, 
and  what  disposition  had  been  made  of  it  or  of  its  proceeds ;  and  whether, 
after  the  close  of  the  war,  he  did  not  have  in  his  possession  property  pur- 
chased in  whole  or  in  part  with  the  proceeds  of  the  investment;  if  so,  of  what 
did  it  consist,  and  what  has  been  done  with  it. 

There  was  also  a  prayer  for  such  other  and  further  relief  as  equity  and  jus- 
tice required.    Thus  stood  the  suit  when  removed  from  the  state  court. 

J.  Henry  Bives,  a  citizen  of  Virginia,  having  been  made  a  defendant, 
in  his  capacity  as  one  of  the  executors  of  George  Bives,  it  is  contended 
that  the  suit  was  not  removable  into  the  circuit  court  of  the  United 
States.  This  position  cannot  be  successfully  maintained.  Without 
giving  all  of  the  reasons  which  may  be  assigned  in  support  of  the 
right  of  removal,  it  is  sufficient  to  say  that  he  and  Charles  Edward 
Bives,  executors  of  George' Bives,  had  no  interest  in  the  question 
whether  complainants  have  or  not  a  cause. of  action  against  George 
G.  Bives  on  account  of  the  matters  set  out  in  the  pleadings.  They 
were  neither  necessary  nor  indispensable  parties  to  the  issue  between 
the  complainants  and  the  principal  defendant.  It  was  of  no  moment 
to  them  whether  the  one  or  the  other  side  in  that  controversy  suc- 
ceeded. It  is  true  that  the  attachment  (sued  out  by  complainants 
before  the  removal  of  the  suit)  against  George  C.  Bives  was  served 
upon  the  executors,  and  was  levied  upon  his  interest  in  the  estate  of 
his  father.  But  they  were  made  defendants,  not  because  of  any 
connection  they  had  with  the  main  controversy,  but  to  the  end  that 
George  G.  Bives'  interest  in  his  father's  estate  might  be  reached  and 
held,  subject  to  such  final  decree  as  complainants  might  obtain 
against  him.  Though  made,  formally,  defendants,  the  executors  of 
George  Bives  occupied,  substantially,  the  position  of  mere  garnishees. 
Their  citizenship  was,  consequently,  immaterial.       The  necessar\ 
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parties,  on  the  respeotive  sides  of  the  controversy  which  is  the  foun- 
dation of  the  litigation,  being  citizens  of  different  states,  the  relation 
of  the  executors  to  the  suit  was  properly  regarded  as  merely  inci- 
dental, arising  from  the  necessity  of  preserving  the  means  whereby 
complainants  might,  if  successful  in  this  suit,  obtain  satisfaction  of 
their  demands  against  George  G.  Bives. 

The  remaining  question  to  be  considered  relates  to  the  defense  of 
the  statute  of  limitations  presented  by  the  demurrer  to  the  bill.  The 
contention  of  defendant  is  that  the  cause  of  action,  if  any,  existed  as 
far  back  as  the  close  of  the  late  civil  war;  that  in  Virginia  and 
Texas  the  running  of  limitation  was  suspended  by  statute,  in  the 
former  from  sometime  in  April,  1861,  untilJanuary  1,  1869,  and  in 
the  latter  from  some  time  in  1861  until  March  80,  1870 ;  that  by  the 
laws  of  Texas  two  years  was  the  limitation  to  suits  on  oral,  and  four 
years  to  suits  on  written,  contracts,  while  the  limitation  in  Virginia  to 
Bach  suits  as  the  present  one  was  five  years;  consequently,  excluding 
from  the  computation  of  time  the  periods  of  the  suspension  of  the 
statute  in  the  respective  states,  the  plaintiffs'  cause  of  action  was 
barred.  The  defendant  further  insists  that  the  law  of  Texas  governs 
by  reason  of  that  provision  in  the  Code  of  Virginia  which  declares 
that  "upon  a  contract  which  was  made  and  was  to  be  performed  in 
another  state  or  country,  by  a  person  who  then  resided  therein,  no 
action  shall  be  maintained  after  the  right  of  action  thereon  is  barred 
by  the  laws  of  such  state  or  country."  Code  of  Va.  (Ed.  1873,)  § 
20,  p.  1002. 

In  the  view  which  the  ooort  takes  of  the  case,  it  is  unnecessary 
now  to  determine  whether  reference  must  be  had  to  the  law  of  the 
state  where  the  suit  is  pending,  or  to  that  of  the  state  where  the 
alleged  contract  was  to  be  performed.  We  are  not  satisfied  that  the 
cause  of  action,  as  set  out  in  the  bill,  was,  at  the  commencement  of 
the  suit,  barred  by  limitation,  as  prescribed  in  either  Texas  or  Vir- 
ginia. The  case,  as  now  presented,  discloses,  not,  perhaps,  one  of 
those  technical  trusts  of  which  a  court  of  equity  has  peculiar  and 
exclusive  jurisdiction,  but  yet,  a  trust,  arising  out  of  express  agree- 
ment, imder  which  the  defendant  George  C.  Rives  received  from  com- 
plainants certain  funds,  which  he  undertook  to  invest  in  particular 
kinds  of  property,  in  conformity  with  specific  instructions  given  by 
those  whom  he  represented.  His  duty,  under  the  law,  although  the 
agreement  did  not,  in  terms,  so  declare,  was,  from  time  to  time,  as 
the  circumstances  required,  to  inform  those  whom  he  represented  of 
his  acts,  and,'  upon  completion  of  the  trust,  to  render  an  account  of 
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all  be  had  done  in  the  premises ;  or,  if  he  elected  not  to  execute  the 
trust,  to  surrender  the  property  or  its  proceeds.  He  received  the^ 
funds,  as  has  been  seen,  in  the  latter  part  of  the  year  1863,  or  early 
in  1864.  He  undertook  to  invest  them,  if  practicable,  in  cotton  on 
plantations  in  Texas,  to  remain'  thereon  until  the  civil  war  was  con- 
cluded. Failing  in  that,  he  was  to  invest  in  ranch  property,  or 
lands  in  Texas  with  cattle  and  horses  thereon ;  failing  in  the  latter, 
he  was  to  invest  in  town  lots  in  Austin,  in  that  state.  He  gave,  so 
the  bill  avers,  no  information  whatever  of  his  acts  until  the  spring  of 
1S65,  when,  in  response  to  a  letter  from  his  principals,  he  wrote  that 
he  had  invested  the  funds  received  by  him  in  the  transportation  of 
cotton,  under  articles  of  copartnership,  to  continue  during  the  war, 
and  that  the  business  was  under  the  management  of  an  active  part- 
ner, who  gave  his  whole  time  and  attention  to  it.  Whether  that  ar- 
rangement involved  a  violation  of  the  laws  of  the  United  States,  in 
reference  to  the  shipment  of  cotton  from  the  insurrectionary  districts, 
does  not  now  appear.  But  he  withheld  the  name  of  that  partner, 
and  did  not  inform  his  principals  of  the  result  of  that  investment. 
From  that  time  forward  the  defendant  failed  to  communicate  with  com- 
plainants, or  with  any  of  them,  as  to  what,  if  anything,  had  been  ac- 
complished in  the  execution  of  his  trust.  To  letters  making  inquiries, 
and  which,  in  the  present  attitude  of  the  case,  we  may  assume  were 
received,  no  response  was  made. 

Taking,  then,  the  allegations  of  the  bill  to  be  true,  as  upon  demur- 
rer we  must  do,  the  existence  of  the  trust  is  clearly  established;  it  is 
still  open  or  not  wholly  executed;  it  has  never  been  disclaimed  by 
clear  and  nnequivocal  acts  or  words,  brought  to  the  notice  or  knowl- 
edge of  complainants  or  either  of  them;  there  has  been  no  adverse 
holding  of  the  original  fund  or  of  its. proceeds;  consequently  the  pos- 
session by  the  defendant  George  0.  Bives,  of  the  proceeds  of  the 
original  funds,  if  invested  at  all,  may  be  deemed  the  possession  of 
those  whom  he  undertook  to  represent.  But  it  is  suggested  that  while 
the  agreement  did  not  prescribe  any  period  within  which  he  was  to 
make  the  investment,  it  was  necessarily  implied  that  it  was  to  be 
performed  within  a  reasonable  time;  consequently,  it  is  argued,  the 
statute  would  commence  running  after  the  lapse  of  such  reasonable 
time,  or  from  the  moment  when  complainants  were  entitled  to  en- 
force an  accounting.  Phillips  v.  Holman,  26  Tex.  280.  To  this  it 
may  be  replied  that  whether  the  trustee  was  derelict  in  duty  in  not 
making  the  investment  within  any  particular  period,  depends  upon 
the  special  facts  of  the  case.    Having  regard  to  all  the  circumstances. 
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particularly  snob  as  were  connected  with  the  disturbed  condition 
of  the  country  for  many  years  after  the  war  closed,  we  cannot,  upon 
the  case  made  by  the  bill,  fix  the  date  when  the  defendant  should, 
with  reasonable  diligence,  have  executed  his  trust,  or  say  that  there 
has  been,  upon  the  part  of  complainants,  such  delay  as  prevents 
them  from  applying  to  a  court  of  equity  for  relief.  Being  called 
upon  to  execute  what,  consistently  with  the  facts,  as  disclosed  in  the 
bill,  appears  to  be  a  subsisting  trust,  or  if  it  has  been,  in  whole  or  in 
part,  executed,  to  disclose  when  and  how  it  was  so  executed,  he  should 
not  be  permitted  to  take  shelter  behind  a  demurrer  which  relies 
simply  upon  the  statutory  limitation,  and  confesses  that  he  has  kept 
his  cestius  que  trust  in  ignorance  of  what  it  was  his  duty  to  commu- 
nicate. The  complainants,  it  seems  to,  the  court,  are  entitled,  upon 
well-established  principles  of  equity,  to  a  discovery  as  to  the  disposi- 
tion, if  any,  which  has  been  made  of  their  property.  Inquiry  in 
that  direction  should  not  be  out  off,  since,  upon  the  showing  made,  it 
does  not  clearly  appear  that  the  suit  is  barred  by  the  statutes  of  lim- 
itation. Unless  otherwise  distinctly  declared  by  the  statute  prescrib- 
ing fixed  periods  for  the  commencement  of  suits,  the  cause  of  action 
Is  not,  ordinarily,  deemed  to  have  accrued  against,  nor  limitation  to 
sommence  running  in  favor  of  the  trustee  of  such  a  trust  as  the  bill 
describes  until  the  trust  is  closed,  or  until  the  trustee,  with  the  knowl- 
adge  of  the  cestuis  que  trust,  disavows  the  trust,  or  holds  adversely  to 
.     ihe  claim  of  those  he  represented. 

And  such  seems  to  be  the  doctrine  of  the  supreme  court  of  Texas, 
by  the  laws  of  which  state,  the  defendants  insist,  this  case  is  to  be 
•letermined  as  to  the  question  of  limitation.     White  v.  Leavitt,  20 

I  Tex.  705;  Grumbles  v.  Orumbles,  17  Tex.  477.     In  the  first  of  these 

gases  a  reco^iry  was  sought  by  the  plaintiff  for  the  value  of  certain 
goods  consigned  for  sale  to  the  defendants  therein,  and  which  had 
never  been  accounted  for.     The  suit  was  not  commenced  until  four 

I  years  after  the  goods  came  to  the  hands  of  the  consignee  for  sale.     It 

was  said  by  the  court :  "The  proof  shows  that  the  goods  were  held  and 
disposed  of  by  White  &  Co.  in  trust  for  Leavitt  and  there  being  no 
evidence  that  the  trust  was  ever  repudiated,  the  statute  of  limitations 
(two  years)  did  not  run  upon  the  cause  of  action,  as  it  has  often 

j  been  decided  by  this  court." 

'  It  is  also  suggested  that  the  bill  concedes  that  the  complainants 

I  were  informed  by  defendant,  in  the  year  1865,  that  he  had  invested 

the  funds  placed  in  his  hands  in  a  way  not  authorized  by  the  institic- 

I  Uons  given  him,  and,  consequently,  it  is  argued,  the  complainants 
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had  then  a  cause  of  action  to  recover  sooh  damages  as  thej  had  saB* 
tained  by  reason  of  the  disregard  of  their  instrnotions.  It  may  be 
that,  upon  final  bearing,  when  the  facta  are  fully  disclosed,  the  court 
may  be  bound  to  hold  the  complainants  estopped  to  complain  of  the 
defendant's  departure  from  the  instructions  under  which  he  received 
the  funds  in  question.  Even  then,  so  far  as  can  be  now  determined 
from  the  allegations  in  the  bill,  the  defendant  would  be  liable  to  ac> 
count  for  the  proceeds,  if  any,  of  his  investment  "in  the  transporta- 
tion of  cotton  under  articles  of  partnership,"  in  the  same  way  that 
he  would  be  required  to  account  for  the  proceeds  of  investments  made 
in  conformity  to  his  instructions.  It  does  not  appear  from  the  bill 
that  the  defendant  intended,  by  investing  in  the  particular  mode 
stated  in  his  letter,  to  assume  a  position  of  hostility  to  his  principals, 
or  to  hold  the  proceeds,  if  any,  of  that  investment  in  his  own  right. 

As,  therefore,  it  does  not  clearly  or  distinctly  appear  from  the  bill 
that  the  suit  was  barred  by  limitation,  the  demurrer  should  have  been 
overruled.  The  facts,  when  fully  developed,  may  present  an  alto- 
gether different  case  from  that  now  disclosed.  We  can  only  consider 
the  question  of  limitation  in  the  light  of  the  facts  as  alleged  in  the 
bill. 

The  decree  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion. 


(106  U.  a  82) 

CmoAoo,  D.  &  y.  B.  Co.  and  others  v.  Fosdiok  and  others. 

(October  28, 1882.) 
Aznuir— DxcBKB  nr  Xquitt— Deobxb  vob  Dbficiknot. 

An  appeal  may  lie  from  a  decree  in  an  equity  cause,  notwlthstandlDg  it  it  merely  in 
execution  of  a  prior  decree  in  the  eame  8uit,  for  the  purpose  of  correcting  errors 
'Which  originate  in  it ;  but  when  such  decrees  are  dependent  upon  the  decree, 
to  execute  which  they  have  been  rendered,  they  are  vacated  by  its  reversal ;  in 
which  case  the  appeal  which  brings  them  into  review  will  be  dismissed  for 
want  of  a  subject-matter  on  which  to  operate. 

A  personal  decree  for  a  deficiency,  due  upon  a  mortgage  debt  remaining  after  exe- 
cution of  a  decree  of  foreclosure  and  sale,  is  of  this  description  ;  but,  when  ren- 
dered in  favor  of  other  parties  than  the  complainant,  will,  be  reversed  for  the 
same  error  that  required  the  reversal  of  the  decree  of  foreclosure  and  sale. 

Appeal  from  the  Cirooit  Gonrt  of  the  United  States  for  the  Northern 
District  of  Illinois. 
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E.  Walker,  for  appellants. 

Henry  Crawford,  Melville  W.  FuUer,  and  Latorence,  Campbell  dt  Law- 
rence, for  appellees. 

Matthews,  J.  This  appeal  'was  heard  daring  the  last  term  with 
the  appeal  from  the  decree  of  foreclosare  and  sale  in  the  same  case, 
having  been  taken  from  three  decrees  rendered  after  the  sale  in  the 
same  suit.  Huidekoper,  Shannon,  and  Denison,  the  purchasers  of 
the  mortgaged  property  sold  under  the  decree  of  foreclosure,  who  are 
appellees  in  this  appeal,  were  not  parties  to  the  former  appeal.  All 
the  decrees  appealed  from,  including  those  now  in  question,  were  in- 
eluded  in  the  order  of  reversal  made  at  the  former  hearing ;  but  on  a 
petition  for  rehearing,  it  was  called  to  the  attention  of  the  court  that 
the  transcript  of  the  record  was  imperfect  and  incomplete,  having 
omitted  the  decree  confirming  the  sale,  and  that  the  petition  for  the 
present  appeal  contained  a  misrecital,  that  the  decree  entered  April 
12,  1877,  was  the  decree  "confirming  the  report  of  the  sale  of  the 
property  of  the  defendant  railroad  company."  The  order  of  reversal 
was,  therefore,  set  aside  as  to  the  decrees  embraced  in  the  present 
appeal,  and  a  rehearing  granted.  The  cause,  on  that  rehearing,  has 
now  been  heard  at  the  present  term  upon  the  whole  record,  as 
amended  and  perfected.  From  that  it  now  appears  that  on  February 
17,  1877,  the  master  filed  his  report  of  the  sale,  and  the  purchasers, 
their  petition  for  its  confirmation  and  for  other  relief,  and  it  was  on 
that  day,  on  motion  of  the  complainants'  solicitors,  ordered  that  the 
report  and  sale  be  confirmed,  unless  objections  thereto  should  be  filed 
on  or  before  the  Friday  next  following,  for  which  day  it  was  set  for 
hearing.  And  exceptions  having  been  in  the  mean  time  filed  by  one 
Slaughter,  on  February  2C,  1877,  the  court  overruled  the  exceptions, 
and,  as  the  order  reads,  "does  in  all  things  confirm  the  sale"  to  the 
purchasers.  From  this  decree  an  appeal  was  prayed  by  Slaughter, 
but  was  not  perfected  or  prosecuted.  The  petition  of  the  purchasers, 
filed  February  17,  1877,  in  which  they  also  asked  for  the  immediate 
discharge  and  payment  of  their  bid,  had  been  referred  to  the  master, 
whose  report  subsequently  filed  was  confirmed  by  the  decretal  order 
of  April  12,  1877,  by  which  he  was  directed,  on  the  surrender  to  him 
of  2,328  first-mortgage  Illinois  Division  bonds  of  the  defendant  rail- 
road company,  to  execute  and  deliver  to  the  purchasers  a  deed  of  the 
property  sold,  and  thereupon  the  receiver  was  directed  to  let  them 
into  possession.  On  April  16,  1877,  the  master  having  reported  the 
execution  of  the  decree  of  April  12th  by  the  delivery  of  the  deed  and 
the  acceptance  of  the  bonds,  a  further  decree  was  entered  approving 
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and  confirming  the  same.  These  are  the  two  deorees  first  named  in 
the  prayer  for  the  present  appeal. 

It  is  now  contended  by  the  appellees  that  these  decrees  are  merely 
orders  in  execution  of  the  previous  decrees  of  the  court ;  are,  there* 
fore,  not  final  in  the  sense  necessary  to  authorize  an  appeal ;  and  that 
consequently,  as  to  them,  the  present  appeal  must  be  dismissed  for 
want  of  jurisdiction. 

But  according  to  the  rule  sanctioned  and  adopted  in  Forgay  y.  Con- 
rad, 6  How.  20i>  and  Blossom  v.  Railroad  Co.  1  Wall.  657,  an  appeal 
will  lie  from  such  decrees,  according  to  the  nature  of  their  subject- 
matter  and  the  rights  of  the  parties  affected. 

In  the  present  case  the  decree  of  April  12,  1877,  in  effect,  distrib- 
utes the  proceeds  of  the  sale  upon  the  basis  of  the  finding  and  dec- 
laration in  the  decree  for  foreclosure  that  the  principal  of  the  bonds 
bad  become  overdue,  for  it  authorized  the  purchasers,  to  the  extent 
of  the  proportion  in  which  the  bid,  if  treated  as  cash,  would,  when  ap- 
plied, extinguish  the  bonds  held  by  them,  to  use  their  bonds  as  cash 
in  payment  of  their  bid.  It  is  manifest  that  a  substantial  .error,  to 
the  prejudice  of  one 'of  the  parties,  may  originate  in  a  decree  distrib- 
uting the  proceeds  of  a  sale  under  a  decree  of  foreclosure,  and  no 
question  can  be  successfully  raised  against  the  right  to  appeal  from 
such  a  decree.  We  cannot,  therefore,  dismiss  the  present  appeal 
upon  the  ground  alleged. 

It  is  then  urged  by  the  appellees  that  the  decrees  in  question,  hav- 
ing simply  followed  the  directions  of  previous  decrees,  originated  no 
error,  and  that  the  only  alternative  is  to  afiSrm  them.  But  the  de- 
crees involved  in  this  appeal  now  under  consideration  are  dependent 
upon  the  decree  of  foreclosure  and  sale,  and  the  latter  having  been 
reversed,  the  deorees  in  question  are  left  without  support,  and  fall  of 
themselves,  by  reason  of  that  reversal,  vitiated  by  the  common  error. 
As  they  are  already  annulled  by  operation  of  law,  the  subject-matter 
of  the  appeal  is  withdrawn,  and  the  appeal  itself  must  be  dismissed 
for  lack  of  anything  on  which  it  can  operate. 

The  other  decree  involved  in  this  appeal  was  entered  IJovember 
19, 1877,  and  is  a  personal  judgment  in  favor  of  Huidekoper,  Shan- 
non, and  Denison,  as  trustees  for  themselves  and  other  bondholders, 
for  the  deficiency  arising  from  the  excess  of  the  amount  found  due 
by  the  decree  of  foreclosure  and  sale,  over  the  credit,  given  of  the 
proceeds  of  the  sale  of  the  mortgaged  property.  This  deficiency  is 
ascertained  to  be  $1,823,573.84,  and  execution  is  awarded  therefor, 
against  the  railroad  company,  in  favor  of  the  above-named  parties. 
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It  would  seem  that  the  reasons  given  for  diBmissing  the  appeal  afl 
to  the  other  decrees  apply  with  equal  force  to  the  one  now  under 
eonsideration ;  and  such,  we  think,  would  be  the  rule  in  ordinary 
eases;  for  the  existence  and  amount  of  the  deficiency  must  usually 
be  dependent  on  the  findings  of  the  decree  of  foreclosure  and  sale, 
as  to  the  amount  due,  and  the  extent  to  which  that  may  hare  been 
reduced  by  the  proceeds  of  the  sale.  Bat  the  present  judgment  is 
not  in  the  customary  form.  Instead  of  finding  the  amount  due  to 
the  complainants  in  whose  behalf  the  sale  was  decreed,  the  judgment 
is  rendered  in  favor  of  Huidekoper,  Shannon,  and  Denison,  as  trus- 
tees for  the  bondholders.  They  claim  not  to  have  been  parties  to 
the  suit  at  the  time  the  decree  of  foreclosure  and  sale  was  rendered, 
and  as  we  do  not  consider  it  proper  to  investigate  or  pass  upon  that 
claim  in  the  present  proceeding,  we  entertain  the  appeal,  as  to  the 
deficiency  decree,  and  reverse  it,  for  the  error  which  required  the  re- 
versal of  the  decree  of  foreclosure  and  sale. 

The  argument  of  the  present  appeal,  on  both  sides,  seems  to  have 
been  influenced  by  the  consideration  that  it  possibly  involved  a 
present  adjudication  of  the  effect  its  determination  might  have  upon 
the  rights  of  the  purchasers  at  the  sale  and  the  present  title  of  the 
property  sold.  But  no  question  of  that  character  is  involved.  Whether 
the  purchasers  were  parties  to  the  litigation,  either  by  name  upon  the 
record  or  in  interest  and  by  representation,  so  as  to.be  affected  by  the 
error  in  the  proceeding  for  which  the  decrees  have  been  reversed,  or 
whether  they  or  their  assigns  are  protected  by  the  principle  and  policy 
that  uphold  the  titles  of  honafide  purchasers  without  notice,  at  judicial 
sales,  and  any  other  that  may  be  mooted  touching  the  point,  are  ques- 
tions which  do  not  arise  upon  the  present  appeal,  and  are  left  for 
further  consideration  in  case  they  should  be  presented  in  a  subsequent 
stage  of  this  or  by  virtue  of  proceedings  in  some  other  suit. 

For  the  reasons  announced,  it  is  therefore  ordered  that  the  appeal 
from  the  decrees  of  April  12, 1877,  and  of  April  16, 1877,  respectively, 
be  dismissed,  upon  the  ground  that  the  decrees  were  vacated  by  the 
reversal  of  the  prior  decree  of  foreclosure  and  sale,  rendered  Decem- 
ber 5,  1876,  and  that  the  decree  entered  November  19, 1877,  in  favor 
of  Frederick  W.  Huidekoper,  Thomas  W.  Shannon,  and  John  M. 
Denison,  trostees,  be  reversed,  and  that  the  cause  be  remanded  with 
directions  to  proceed  therein  as  may  be  just  and  equitable. 

The  appellants  are  entitled  to  their  costs  on  this  appeal. 
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(IM  U.  B.  1)  PabKBB   r.  MOBEILL. 

(October  23, 1882.) 

Afpbai.— Hattxr  nr  Disfdib. 

ifhen  it  does  not  appear  in  tlie  record,  or  by  afladavits,  that  the  value  of  the  matter 
in  diapute  exceeds  #5,000,  the  appeal  will  be  dismiased. 

Appeal  from  the  Giroait  Court  of  ihe  United  States  for  the  District 
of  West  Virginia.     On  motion  to  dismiss. 

Gideon  D.  Camden,  for  the  motion. 

D.  D.  Lord,  opposed. 

Waitb,  G.  J.  This  is  a  motion  to  dismiss  for  the  reason  that  it 
does  not  appear  in  the  record  or  by  affidavits  that  the  value  of  the 
matter  in  dispute  exceeds  $5,000.  The  record  shows  that  Willard 
Parker,  Jr.,  the  appellant,  as  the  owner  of  one  undivided  twentieth 
part  of  a  large  tract  of  land  in  West  Virginia,  embracing  within  its 
boundaries  several  hundred  thousand  acres,  filed  his  bill  in  equity 
against  Willard  Parker,  Br.,  as  the  owner  of  the  remaining  nineteen- 
twentieths,  and  Morrill,  the  appellee,  for  a  partition  as  between  hin^- 
self  and  Parker,  Sr.,  and  to  remove  a  cloud  upon  the  title  to  a  part 
of  the  tract  caused  by  a  claim  set  up  by  Morrill.  Upon  the  hearing 
the  court  below  dismissed  the  bill  as  to  Morrill,  and  from  a  decree 
to  that  effect  Parker,  Jr.,  took  this  appeal.  Parker,  Sr.,  did  not  ap- 
pear as  an  actor  in  the  court  below,  and  has  not  united  in  the  appeal. 

The  lands  claimed  by  Morrill  are  not  described,  either  in  the  bill 
or  ,in  the  answer  of  Morrill,  otherwise  than  by  reference  to  certain 
patents,  under  which  he  assumed  to  hold.  These  patents  covered 
between  fifty  and  sixty  thousand  acres.  In  one  of  the  depositions  it 
is  shown  that  when  the  suit  was  begun  Morrill  claimed  about  25,000 
acres.  The  value  of  the  property  is  nowhere  stated.  The  whole 
tract  in  which  Parker,  Jr.,  claimed  his  undivided  interest  included 
very  much  more  than  the  Morrill  lands.  On  the  eleventh  of  Jan- 
uary, 1854,  this  whole  tract  was  conveyed  to  Peter  Glark  by  deed  re- 
citing a  consideration  of  $3,090.  Glark,  on  the  twenty -ninth  of 
March,  1854,  conveyed  it  to  William  W.  Campbell  by  deed,  in  which 
the  consideration  is  stated  to  have  been  $8,000.  On  the  fifth  of  May, 
1858,  Campbell  conveyed  to  Parker,  Sr.,  for  a  nominal  consideration, 
and  on  the  second  of  November,  1872,  Parker,  Sr.,  conveyed  the  one 
undivided  twentieth  to  Parker,  Jr.,  for  $2,000.  In  his  petition  for 
.  this  appeal,  filed  September  8,  1880,  Parker,  Jr.,  states  the  value  of 
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the  lands  claimed  by  Morrill  to  be  over  $2,000.  Notice  of  the  pres- 
ent motion  was  served  on  the  counsel  for  the  appellant  in 'May  last. 
The  brief  in  support  of  the  motion  was  filed  here  on  the  sixth  of  May. 
That  of  the  appellant  was  filed  on  the  seventh  of  October.  Notwith- 
standing the  dismissal  was  claimed  on  account  of  the  value  of  the 
matter  in  dispute,  no  attempt  has  been  made  by  the  appellant  to  sup- 
ply the  defect  in  the  record  by  affidavits,  as  under  oar  practice  might 
have  been  done;  bnt  to  defeat  the  motion  he  relies  entirely  on  the 
evidence  of  value  to  be  found  in  the  record. 

As  the  case  stands,  only  the  interest  of  Parker,  Jr.,  in  the  lands  is 
in  question  here.  This  is  one  undivided  twentieth  part  only.  As 
Parker,  Sr.,  has  not  appealed,  the  value  of  his  interest  in  the  prop- 
erty cannot  be  taken  into  the  account.  The  claim  of  Morrill  is  only 
for  25,000  acres.  One-twentieth  of  this  would  be  1,250  acres;  and 
certainly,  in  the  light  of  the  facts  appearing  all  through  the  record, 
we  cannot  say  that  their  value  exceeds  $5,000. 

The  motion  to  dismiss  is  granted. 


(106  u.  S.  S) 

BosTwiOK,  Becelver,  etc.,  and  others  v.  Bbihebbhott. 

(October  23,  1882.) 

Affeal— FiNAii  JuDouEirr. 

A  judgment  of  rerenal  of  the  highest  court  of  a  state  deciding  that  the  rait  may 
t>e  sustained  in  the  state  courts,  with  leave  for  farther  proceedings  in  the  court 
below,  is  not  a  final  judgment  from  which  a  wilt  of  error  will  lie. 

In  Error  to  the  Court  of  Appeals  of  the  State  of  New  York.  On 
motion  to  dismiss. 

E.  L.  Faneher,  for  plaintiffs  in  error. 

J.  Hervey  Cook,  for  defendant  in  error. 

Waitb,  G.  J.  This  was  a  suit  begun  in  the  supreme  court  of  the 
state  of  New  Tork  by  a  stockholder  in  a  national  bank  against  the 
directors  to  recover  damages  for  their  negligence  in  the  performance 
of  their  official  duties.  A  demurrer  was  filed  to  the  complaint,  which 
raised,  among  others,  the  qaestion  whether  such  an  action  coold  be 
brought  in  a  state  court.  The  supreme  court  at  special  term  sus- 
tained the  demurrer  and  dismissed  the  complaint.  This  judgment 
was  affirmed  at  general  term.     An  appeal  was  then  taken  to  the  court 


Digitized  by 


Google 


IS  SUFBBn   OOOBT   BBPOBTBB. 

of  appeals,  where  it  was  ordered  and  adjudged  "that  the  jadgment  of 
the  general  term  *  •  •  be  *  •  •  reversed  and  judgment 
rendered  for  plaintiff  on  demurrer,  with  costs,  with  leave  to  the  de- 
fendants to  withdraw  the  demurrer  within  30  days,  on  payment  of 
eosts,  •  •  *  and  to  answer  the  complaint."  It  was  also  further 
ordered  that  the  record  and  the  proceedings  in  the  court  of  appeals 
be  remitted  to  the  supreme  court,  "there  to  be  proceeded  upon  Moord- 
ing  to  law."  From  this  judgment  of  the  court  of  appeals  a  writ  of 
error  was  taken  to  this  court,  which  the  defendant  in  error  now  moves 
to  dismiss  because  the  judgment  to  be  reviewed  is  not  a  final  judg- 
ment. 

The  rule  is  well  settled  and  of  long  standing  that  a  judgment  or  de- 
cree to  be  final,  within  the  meaning  of  that  term  as  used  in  the  acts 
of  congress  giving  this  court  jurisdiction  on  appeals  and  writs  of 
error,  must  terminate  the  litigation  between  the  parties  on  the  merits 
of  the  case,  so  that  if  there  should  be  an  affirmance  here,  the  court 
below  would  have  nothing  to  do  but  to  execute  the  judgment  or  de- 
cree it  had  already  rendered.  Whiting  v.  Bank  of  V.  S.  13  Pet.  15; 
Forgay  v.  Conrad,  6  How.  204;  Craighead  v.  Wilson,  18  How.  201; 
Beehe  y.RusieU,  19  How.  285 ;  Branson  v.  Railroad,  2  Black,  531 ;  Thorn, 
son  V.  Dean,  1  Wall.  345;  St.  Clair  Co.  v.  lAvingttm,  18  Wall.  628; 
Parcels  v.  Johnson,  20  Wall.  654;  Railroad  Co.  y.Svoasey,  23  Wall.  409 ; 
Crosby  v.  Buchanan,  Id.  453;  Com'rs  v.  Lucas,  98  U.  S.  113.  It  has 
not  always  been  easy  to  decide  when  decrees  in  equity  are  final  within 
'.his  rule,  and  there  may  be  some  apparent  conflict  in  the  cases  on 
that  subject,  but  in  the  common-law  courts  the  question  has  never 
lieen  a  difiScult  one.  If  the  judgment  is  not  one  which  disposes  of 
the  whole  case  on  its  merits,  it  is  not  final.  Consequently  it  has 
been  uniformly  held  that  a  judgment  of  reversal  with  leave  for  fur- 
ther proceedings  in  the  court  below  cannot  be  brought  here  on  writ 
of  error.  Brown  v.  Union  Bank,  4  How.  466;  Pepper  v.  Dunlap,  5 
How.  51 ;  Tracij  v.  Holcombe,  24  How.  426 ;  Moore  v.  Bobbins,  18  Wall. 
688;  McComb  v.  Knox  Co.^  91  U.  S.  1 ;  Baker  v.  White,  92  U.  S.  176 ; 
Davis  V.  Crouch,  94  U.  S.  514.  This  clearly  is  a  judgment  of  that 
kind.  The  highest  court  of  the  state  has  decided  that  the  suit  may 
he  maintained  in  the  courts  of  the  state.  To  that  extent  the  litiga- 
t'on  between  the  parties  has  been  terminated,  so  far  as  the  state 
courts  are  concerned,  but  it  still  remains  to  decide  whether  the  direct- 
ors have  in  fact  been  guilty  of  the  negligence  complained  of,  and,  if 
KO,  what  damages  the  stockholders  have  sustained  in  consequence  of 
their  neglect.     The  court  of  appeals  has  given  the  defendants  leave 
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to  answer  the  complaint,  and  the  trial  court  has  been  directed  to  pro- 
ceed with  the  suit  accordingly.     Such  being  the  case,  it  can  in  no 
sense  be  said  that  the  jadgment  we  are  now  called  on  to  review  ter- 
minates the  litigation  in  the  suit. 
The  motion  to  dismiss  is  granted. 


(108  U.  S.  6) 

Cbanb  Ibon  Go.  v.  HoAOLAin)  and  others. 

WuBTs  and  others  v.  The  Sakb. 

(October  23,1882) 

Wbit  car  Errob — State  CouBiv-PRAonoa. 

On  a  writ  of  error  to  the  supreme  court  of  a  state,  where  the  records  have  not  been 
printed,  this  court  can  look  only  to  the  statements  of  counsel  as  they  appear  in 
the  briefs ;  and  where  the  assignment  of  errors  has  been  printed  in  defendants' 
brief,  and  some  of  sach  assignments  clearly  present  questions  of  which  we  bare 
jurisdiction,  motions  to  dismiss  will  be  denied. 

Where  the  questions  involved  are  not  of  a  character  that  this  court  will  be  inclined 
to  consider,  on  a  motion  to  afilrm,  such  motion  will  be  denied. 

Where  the  showing  is  insufficient,  motions  to  advance  will  be  denied. 

In  Error  to  the  Supreme  Court  of  the  State  of  New  Jersey.  Mo- 
tions to  dismiss,  with  which  are  united  motions  to  affirm,  to  strike 
out  certain  assignments  of  error,  and  to  advance. 

J.  O.  Skipman,  for  plaintiffs  in  error. 

Tkeo.  Little,  for  defendants  in  error. 

Waitb,  C,  J.  These  are  writs  of  error  to  the  supreme  court  of  New 
Jersey,  and  the  motions  to  dismiss  are  made  because,  as  is  claimed, 
no  federal  question  is  involved.  The  records  have  not  been  printed, 
and  on  these  motions  we  can  look  only  to  the  statements  of  counsel 
as  they  appear  in  the  briefs.  The  assignment  of  errors  has  been 
printed  in  the  brief  for  the  defendants,  and  the  second  and  fifth  assign- 
ments clearly  present  questions  of  which  we  have  jurisdiction. 
Whether  the  errors  thus  assigned  appear  in  the  records  we  cannot  on 
these  motions,  as  they  are  now  presented,  finally  determine,  but  in 
the  absence  of  any  shovring  to  the  contrary  we  will  presume  they  do. 
The  motions  to  dismiss  must  therefore  be  overruled.    . 

The  questions  involved  are  not  of  a  character  that  we  are  inclined 
to  consider  on  a  motion  to  affirm,  especially  before  the  record  is 
T.l— 2 
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printed.  It  will  be  time  enough  to  consider  the  objeotions  to  the  as- 
signment  of  errors  when  the  cases  come  on  for  hearinft.  The  motions 
to  advance  the  cases  cannot  be  granted  upon  the  showing  made.  All 
the  motions  are  consequeptly  denied. 


U.  S.  SO) 

Pbcemiz  Mut.  Lira  Ins.  Go.  of  Habtfobd,  Conk.,  v,  Dostsb  and 

others. 

(October  23, 1882.) 

Trial— Effbct  ahd  Wbioht  of  Evtoknob— Life  iNstniAsoE  Pouct— Fob- 

FKITUBa — EaTOFF£I<. 

▲  case,  which  falrlj  depends  upon  the  eSect  or  weight  of  testimonj,  should  not 
be  withdrawn  from  tlie  Jifry  unless  the  testimony  be  of  such  a  conclusive 
character  as  to  compel  the  court,  in  the  exercise  of  a  sound  Judicial  discretion, 
to  sec  aside  a  verdict  returned  iu  oppostiion  to  it. 

In*.  Co.  V.  Norton,  96  U.  B.  239,  and  In*.  Co.  r.  BggUtton,  Id.  677,  approved. 

XJircumstances  stated  which  estop  a  mutual  life  insurance  company  from  setting 
up  that  the  policy  sued  on  was  forfeited  by  a  failure  of  the  assured  to  pay,  at 
the  day,  the  stipulaleu  annual  premium. 

Where  tliat  premium  was,  by  the  contract,  subject  to  a  variation,  dependent  upon 
the  dividends  to  which  the  insured  was  entitled,  it  was  tlie  duty  of  the  com- 
pany to  give  him  sepsonable  notice  of  the  amount  of  his  dividends,  in  order  that 
he  might  be  enibled,  in  due  time,  to  pay  or  tender  the  balance  remaining  un- 
paid upon  the  premium. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Distriot 
of  Kansas.  ' 

H.  E.  Barnard,  for  plaintiff  in  error. 

Fraiik  Doster  and  John  W.  Linn,  for  defendants  in  error. 

Harlan,  J.  This  is  a  writ  of  err-^r  from  a  judgment  for  the  amount 
of  a  policy  of  insurance  upon  the  life  of  Jackson  Biddle,  issued  on  the 
twentieth  day  of  September,  1871,  by  the  Phoenix  Mutual  Life  Insur- 
ance Company  of  Hartford,  Connecticut. 

The  policy  purports  to  have  been  issued  in  consideration  as  well  of 
the  representations  made  in  the  application  for  insurance,  as  of  the 
payment  by  the  wife  and  children  of  the  insured  (the  payees  named  in 
the  policy)  of  the  sum  of  $215,  and  the  annual  payment  of  a  like 
amount  on  or  before  the  twentieth  day  of  September  in  every  year 
during  ita  continuance.  It  contains  a  stipulation  that  if  the  premium 
be,  not  paid  at  the  office  of  the  company  in  Hartford,  or  to  some  agent 
of  the  company  producing  a  receipt  signed  by  the  president  or  secre- 
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tary,  on  or  before  the  day  of  its  maturity,  then,  in  every  such  ease,  the 
company  shall  not  be  liable  for  any  part  of  the  sum  insured,  and  the 
policy  shall  cease  and  determine,  all  previous  payments  being  forfeited 
to  the  company.  The  policy  is  upon  the  half-note  plan,  and  it  is  part 
of  the  contract  that  the  dividends  set  apart  to  the  insured  be  applied 
in  the  discharge,  pro  tanto,  of  annual  premiums.  The  secretary  of 
the  company,  in  his  evidence,  states  that  under  the  half -note  plan  the 
insured  is  permitted  to  discharge  one-half  of  the  first  four  premiums 
by  notes,  (the  interest  thereon  to  be  paid  in  advance,)  and  upon  the 
fifth  and  subsequent  payments  to  have  his  dividends,  if  any,  applied 
in  reductioi^  of  the  premium.  It  was  in  proof  that  prior  to  the  ma- 
turity of  the  respective  premiums,  payable  on  the  twentieth  days  of 
September,  1872,  1873,  and  1874,  the  company's  general  agent  sent 
to  the  insured,  at  his  residence  in  Monticello,  Illinois,  printed  notices 
showing  when  the  premium  became  due,  the  amount  of  cash  to  be 
paid,  the  interest  on  the  notes  given  under  the  half-note  plan,  and  the 
amount  for  which  an  additional  note  under  that  plan  was  required. 
Prior  to  the  twentieth  of  September,  1875, — when  the  fifth  annual 
premium  was  due, — ^the  notice  to  the  insured  stated  the  amount  of 
dividends  to  be  applied  in  reduction  of  that  premium,  the  interest  to 
be  paid  in  advance  upon  the  notes  previously  executed,  and  the  sum 
to  be  paid  in  cash. 

The  amounts  due  in  the  years  1872.  1873,  1874,  and  1875  were 
paid,  but  not  until  the  expiration  of  several,  in  some  instances  10  or 
more,  days  after  the  time  fixed  by  the  policy.  They  were  received 
in  each  instance,  so  far  as  the  record  discloses;  without  objection  upon 
the  part  of  the  company  or  its  agents. 

On  the  sixth  day  of  October,  1876,  the  insured  lost  his  life  in  a 
railroad  collision,  leaving  unpaid  the  premium  due  on  the  twentieth 
day  of  September  of  that  year.  His  residence  and  post-oiBce,  for 
more  than  a  year  prior  to  his  death,  has  been  at  Oxford,  Indiana. 
Of  his  removal  to  that  place  the  general  agent  of  the  company  at 
Chicago  was  distinctly  informed,  as  the  evidence  tended  to  show,  as 
early  as  October,  1875.  The  letter  from  that  office  acknowledging 
the  receipt  of  the  premium  due  on  twentieth  of  September,  1875,  (but 
not  paid  until  about  October  9th,  of  that  year,)  was  addressed  to  the 
insured,  at  bis  new  residence  in  Oxford,  Indiana.  On  the  fourth  day 
of  October,  1876, — 14  days  after  the  premium  for  that  year  was  due, 
— ^there  was  sent  from  the  office  of  the  company's  general  agent  at 
Chicago,  addressed,  by  mistake,  to  the  insured  at  Fowler,  Indiana, 
a  notice  similar  to  that  given  in  1875.    This  notice,  the  evidence 
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tended  to  show,  was  received  from  the  post-office  at  Fowler,  Indiana, 
(where  the  father  never  resided,)  by  a  son  of  the  insored,  on  the  day 
the  latter  was  killed,  and  a  few  hoars  only  before  his  death.  There 
was  also  proof  that  the  insured,  before  leaving  his  home,  at  Oxford, 
Indiana,  made  arrangements  to  pay  the  amount  required  in  that  year 
as  soon  as  the  customary  notice,  showing  the  sum  to  be  paid,  was 
received.  On  the  ninth  day  of  October,  1876,  the  amount  due  was, 
in  behalf  of  the  payees,  tendered  to  the  company's  general  agent  at 
Chicago.  He  declined  to  receive  it,  upon  the  ground  that  the  policy 
lapsed  by  reason  of  the  non-payment  of  the  premium,  at  maturity,  in 
the  life-time  of  the  insured. 

Upon  the  part  of  the  payees  it  is  contended  that  the  oompany 
waived  strict  oompliance  with  the  provision  making  the  continuance 
of  the  policy  dependent  upon  the  payment  of  the  annual  premium  on 
the  day  named  therein;  and  that,  in  view  of  the  settled  coarse  of  busi- 
ness between  the  company  and  its  agents  on  one  side,  and  the  in- 
sured on  the  other,  it  is  estopped  to  rely  upon  the  non-payment  of 
the  last  premium,  at  the  day,  as  working  a  forfeiture  of  the  policy. 

The  facts  and  circumstances  established  by  the  testimony  are  suffi- 
ciently indicated  in  the  charge  of  the  court,  to  certain  parts  of  which, 
to  be  presently  examined,  the  company  objected.  It  is  enough  to  say 
that  the  testimony  was  ample  to  enable  each  party  to  go  to  the  jury 
upon  the  substantial  issues  in  the  case.  The  motion,  at  the  close  of 
the  plaintiff's  evidence,  for  a  peremptory  instruction  for  the  company 
was  properly  denied.  It  could  not  have  been  allowed  without  usurpa- 
tion upon  the  part  of  the  court  of  the  functions  of  the  jury.  Where 
a  cause  fairly  depends  upon  the  effect  or  weight  of  testimony,  it  is  one 
for  the  consideration  and  determination  of  the  jury,  under  proper  di- 
rections, as  to  the  principles  of  law  involved.  It  should  never  be 
withdrawn  from  them,  unless  the  testimony  be  of  such  a  eonolasive 
character  as  to  compel  the  court,  in  the  exercise  of  a  sound  judicial 
discretion,  to  set  aside  a  verdict  returned  in  opposition  to  it.  9  Pet. 
299;  12  Pet.  5;  1  Black,  49;  14  Pet.  81;  18  WaU.  62;  98  U.  8.  146. 

We  now  proceed  to  an  examination  of  those  parts  of  the  charge 
which  were  made  the  subject  of  exceptions  by  the  oompany. 

After  saying  that  the  policy,  with  the  application,  contained  the 
agreement  of  the  parties;  that  the  clause  providing  for  a  forfeiture 
for  non-payment  of  the  premium  at  maturity,  and  declaring  the  want 
of  authority  in  agents  either  to  receive  premiums,  after  the  time  fixed 
for  their  payment,  or  to  waive  forfeituire,  constituted  a  part  of  the 
-contract,  binding  upon  both  parties,  unless  waived  or  modified  by 
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the  company,  or  by  its  agent  tbereonto  authorized ;  also,  that  strict  per* 
formance  of  the  forfeiture  proTisionconld  be  waived  by  the  company, 
either  expressly  or  by  implication,  the  court  proceeded  to  lay  down 
the  rules  by  which  the  jury  should  be  guided  in  determining  whether 
there  was  such  waiver.  It  said,  in  substance,  that  if  the  conduct 
of  the  company,  in  its  dealings  with  the  insured,  and  others  similarly 
situated,  bad  been  such  as  to  induce  a  belief  on  his  part  that  so  much 
of  the  contract  as  provides  for  a  forfeiture,  if  the  premium  be  not 
paid  at  the  day,  would  not  be  enforced  if  payment  were  made  within 
a  reasonable  period  thereafter,  the  company  ought  not,  in  common 
justice,  to  be  permitted  to  allege  such  forfeiture  against  one  who 
acted  upon  that  belief,  and  subsequently  made  or  tendered  payment; 
and  that  if  the  acts  creating  such  belief  were  done  by  the  agent,  and 
were  subsequently  approved  by  the  company,  either  expressly  or  by 
receiving  and  retaining  the  premiums,  with  full  knowledge  of  the  cir- 
cumstances, the  same  consequences  should  follow. 

The  court  further  told  the  jury,  in  substance,  that  if  they  found  from 
the  evidence  that  the  company  were  in  the  habit  of  sending  renewal 
receipts  for  the  premium  on  this  policy  to  its  local  agent,  at  the  place 
of  residence  of  the  insured,  duly  signed  by  the  president  and  secre- 
tary of  the  company,  leaving  their  use  subject  entirely  to  the  judgment 
of  that  agent^  and  the  latter  was  accustomed  to  receive  the  premiums 
from  the  insared,  without  objection,  several  days  after  the  same  be- 
came due,  and  to  issue  the  receipt  therefor,  and  the  home  company  oi 
the  mantling  agents  or  officers  had  full  knowledge  of  such  practice,  and 
received  from  its  agent,  and  retained,  the  premiums  so  paid,  the  in- 
sured had  a  right  to  believe  that  the  company  waived  a  strict  com- 
pliance, and  they  might  find  that  there  was  a  waiver  by  the  company 
of  the  forfeiting  clause  of  the  policy;  and  if  the  insured,  relying  on 
such  practice,  within  a  reasonable  or  the  usual  time,  paid  or  offered 
to  pay  the  premium  after  the  day  the  same  was  due,  the  policy  re- 
mained in  full  force  and  effect,  and  the  company  was  liable  thereon, 
notwithstanding  the  insured  had  in  the  mean  time  died. 

The  objection  of  the  company  to  these  parts  of  the  charge  were 
overruled,  and  an  exception  taken.  The  objection  would  have  more 
weight  had  the  charge  ended  with  these  remarks,  because  in  such  a 
presentation  of  the  case  the  coart  would  have  placed  before  the  jury 
only  one  side  of  the  issues  to  which  it  directed  attention.  But  the 
charge  is  not  liable  to  such  criticism,  since  the  court,  in  the  same 
connection,  instmeted  the  jury  that  if  the  company  had  not  author 
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ized  its  looal  agent,  to  vhom  the  renewal  receipts  were  sent,  to  ex> 
tend  the  time  for  payment  of  the  premium  beyond  the  day  named  in 
the  policy,  nor  had  habitaally  accepted  from  the  insured  through  its 
agent  the  premiums  on  the  policy  after  the  same  became  due,  with 
full  knowledge  that  the  same  were  so  paid  after  due  and  the  receipt 
issued  by  its  agent,  then  that  they  could  not  find  that  the  company 
bad,  either  expressly  or  by  implication,  waived  a  strict  compliance 
with  the  terms  of  the  policy  in  reference  to  payment  of  the  pre- 
miums, and  the  policy  became  forfeited  according  to  its  terms. 

It  seems  to  the  court  that  the  charge  was  as  favorable  to  the  com- 
pany as  it  could  have  demanded.  It  was,  as  to  its  essential  parts, 
in  substantial  harmony  with  recent  decisions  of  this  court.  In  Int. 
Co,  V.  Norton,  96  U.  S.  239,  we  said,  in  reference  to  a  policy  sim- 
ilar to  the  one  here  in  suit,  that  the  company  was  not  bound  to 
act  upon  the  declaration  that  its  agents  had  no  power  to  makb  agree- 
ments or  waive  forfeitures,  but  might  at  any  time,  at  its  option,  give 
them  such  power ;  that  the  declaration  was  tantamount  to  a  notice 
to  the  insured,  which  the  company  could  waive  and  disregard  at 
pleasure : 

"  In  either  case,  [snid  the  court,]  both  with  regard  to  the  forfeiture  and  to 
the  powers  of  its  agents,  a  waiver  of  the  stipulatiou  or  notice  would  not  be 
repugnant  to  the  written  agreement,  because  it  would  only  be  the  exercise  of 
an  option  which  the  agreement  left  in  it.  And  whether  it  did  exercise  such 
option  or  not,  was  a  fact  provable  by  parol  evidence,  as  well  as  by  writing,  for 
the  obvious  reason  tliat  it  could  be  done  without  writing." 

In  the  same  case  it  was  said  that,  although  in  life  insurance  time 
of  payment  was  material,  and  could  not  be  extended  against  the  as- 
sent of  the  company,  where  such  assent  was  given,  the  court  should 
be  liberal  in  construing  the  transaction  in  favor  of  avoiding  a  for- 
feiture. And  in  Ins.  Co.  v.  Eggleston,  96  U.  S.  577,  it  was  said  that 
the  courts  are  always  prompt  to  seize  hold  of  any  circumstances  that 
indicate  an  election  to  waive  a  forfeiture,  or  an  agreement  to  do  so  on 
which  the  party  has  relied  and  acted.  Consequently;  said  the  courts 
speaking  by  Mr.  Justice  Bbadlet  : 

"Any  agreement,  declaration,  or  course  of  action,  on  the  part  of  an  insur- 
ance company,  which  leads  a  party  insured  honestly  to  believe  that  by  con- 
forming thereto  a  forfeiture  of  liis  policy  will  not  be  incurred,  followed  by  due 
conformity  on  his  part,  will  and  ought  to  estop  the  company  from  insisting 
upon  the  forfeiture,  though  it  might  be  claimed  under  the  express  letter  of 
the  contract.  Thecompany  is  thereby  estopped  from  enforcing  the  forfeiture. 
Ibe  representations,  declaration,  or  acts  of  an  agent,  contrary  to  the  terms  of 
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the  policy,  of  course,  will  not  be  sufficient,  unless  sanctioned  by  the  epmpany 
itself.  Ins.Co.ir.ilotDry,^\J.Q.fM.  But  when  the  latter  baa,  by  its  course 
of  action,  ratified  sucli  declarations,  representations,  or  acts,  the  case  is  very 
different." 

These  authorities  abundantly  snstain  the  mlings  in  this  case  to 
which  reference  has  been  made. 

The  court  below  then  passed  to  an  examination  of  the  remaining 
ground  relied  on  as  to  excusing  the  non-payment  of  the  last  premium 
on  the  day  it  fell  due,  viz.,  the  failure  of  the  company  to  give  the 
insored  seasonable  notice  of  the  amount  of  dividends  to  be  applied  in 
reduction  of  the  premium.  After  stating  that  by  the  terms  of  the 
policy  the  premiums  could  be  paid  either  at  the  home  office  or  to  an 
agent  of  the  company,  producing  the  proper  receipt,  and  that  by  the 
terms  of  the  application,  which  was  the  basis  of  the  contract  of  insur- 
ance, the  annual  dividends  due  the  insured  could  be  applied  in  dis- 
charge of  premiams,  the  court  instnicted  the  jury  that  if  they  found 
from  the  evidence  that  it  had  been  the  invariable  custom  of  the  com- 
pany to  transmit  to  the  insured,  by  mail  or  by  its  local  agent,  a  state- 
ment of  the  amount  of  the  premiam  due,  after  deducting  the  divi- 
dend, with  a  notice  of  the  time  when,  the  place  where,  and  the  person 
to  whom,  the  premiam  could  be  paid,  then  the  insured  had  good 
reason  to  expect  and  rely  on  snob  statement,  and  notice  being  sent  to 
him;  and  that  if  the  insurance  company,  by  its  managing  agent,  had 
notice  of  the  post-office  address  of  the  insured  before  the  usual  time 
of  sending  out  notice,  but  failed  and  neglected  to  transmit  such  state- 
ment and  notice  to  the  insured  at  his  post-office  address  until  the 
fourth  day  of  October,  and  the  same  did  not  reach  him,  or  the  payees 
in  the  policy,  nntil  October  6th,  and  that  the  insured  or  payees  were 
ready  and  waiting  to  pay  said  premiam  when  the  notice  and  statement 
should  be  received,  and  by  reason  of  such  failure  of  the  company  to 
send  the  notice  and  statement,  and  by  reason  of  that  alone,  the  pre- 
mium due  in  September,  1876,  was  not  promptly  paid,  and  that  in  a 
,  reasonable  time  thereafter,  to-wit,  on  Monday,  the  ninth  day  of  October, 
1876,  the  payees  tendered  the  company,  at  Chicago,  the  full  amount 
of  the  premium  due,  then  the  policy  did  not  lapse  or  become  forfeited, 
notwithstanding  the  premium  was  not  paid  on  the  day  named  in  the 
policy,  and  in  the  life-time  of  the  insured.  To  that  part  of  the  charge 
the  company  excepted.  In  the  same  immediate  connection,  the  court. 
below,  it  may  be  observed,  farther  instructed  the  jury  that  if  it  had 
not  been  the  uniform  custom  of  the  company  to  send  the  insured  such 
notice  or  statement  at  or  about  the  time  the  premiam  became  due,  or 
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if  the  eompany  or  managing  agent  had  not  been  notified  of  the  change 
of  the  post-office  address  of  the  insured  nntil  about  the  fourth  day  of 
October,  or  that  the  company  had  in  reality  sent  the  notice,  by  mail 
or  otherwise,  at  a  prior  date,  properly  addressed  to  the  insured,  then 
it  was  not  the  fault  of  the  company  that  the  insured  was  not  noti- 
fied, and  the  want  of  such  notice  would  not  excuse  him  from  making 
payment  at  the  day,  and  the  policy  would  consequently  become  for- 
feited. 

We  are  of  opinion  that  these  propositions  are  substantially  correct. 
Nor  do  we  perceive  that  the  rulings  of  the  court  below  are  in  eonflict 
with  our  decision  in  Thompson  t.  Int.  Co.  104  U.  S.  258.  In  that 
case  it  appeared  that  the  insared,  for  a  part  of  an  annual  premium, 
bad  given  a  note  containing  the  special  provision  that  in  the  event 
of  the  non-payment  of  the  note  at  maturity  the  policy  should  be  void. 
The  note  was  not  paid  at  maturity,  nor  was  payment  ever  tendered 
while  the  insured  was  alive,  nor  at  any  time  after  his  death,  by  or  in 
behalf  of  the  payees  in  the  policy.  To  pleas  setting  up  these  facts 
replications  were  filed,  in  which  it  was  attempted  to  excuse  the  fail- 
ure to  make  due  tender  of  the  amount  of  the  note,  upon  the  ground 
that  it  was  the  usage  and  custom  of  the  company,  practiced'  with  the 
insured  and  others,  as  well  before  as  after  the  making  of  the  note, 
not  to  demand  punctual  payment  at  the  day,  but  to  give  80  days  of 
grace;  further,  that  it  had  been  its  uniform  custom  and  usage,  in 
advance  of  the  maturity  of  notes,  to  give  notice  of  the  day  of  pay- 
ment, whereas  no  such  notice  was  given  to  Thompson,  and  thereby, 
it  was  alleged,  he  was  put  off  his  guard  and  misled  as  to  the  time  of 
payment.  It  was  held  that  the  failure  to  tender  the  amount  due, 
within  the  period  named  in  the  replication,  was,  in  every  view,  fatal 
to  the  entire  case  set  up  by  the  payees  in  the  policy.  "A  valid  ex- 
cuse for  not  paying  promptly  on  the  day  is,"  said  the  court,  "a  dif- 
ferent thing  from  an  excuse  for  not  paying  at  all."  Touching  the 
alleged  failure  of  the  company,  in  conformity  with  its  uniform  prac- 
tice, to  give  notice  of  the  day  of  payment,  it  was  said  that  the  in- 
sured knew,  or  was  bound  to  know,  when  his  premiums  became  due, 
and  that  the  company  was  under  no  obligation  to  givtB  him  notice; 
nor  did  it  assume  any  responsibility  by  giving  notice  on  previous 
occasions. 

,  The  present  case  has  features  which  plainly  distinguish  it  from  the 
Thompson  Case.  In  the  former  there  was  a  tender  of  the  premium 
within  a  few  days  after  the  death  of  the  insured,  and  as  soon  as  the 
payees  ascertained  the  sum  required  to  be  paid.     In  the  latter,  the 
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amonnt  to  be  paid  was  fixed.  It  was  not  liable  to  be  reduced  on  account 
of  dividends  or  for  any  other  reason,  and  the  insured,  therefore,  knew 
the  exact  amount  to  be  paid  in  order  to  prevent  a  forfeiture  of  the 
policy.  Now,  although  the  policy  issued  upon  Riddle's  life  required 
payment  annually  of  a  specific  sum  as  a  premium,  that  stipulation 
must  be  construed  in  connection  with  the  agreement  set  out  in  the 
application,  that  the  premium  might  be  discharged  pro  tanto  by  such 
dividends  as  were  allowed  to  the  insured  from  time  to  time.  Whether 
the  company,  in  any,  particular  year,  declared  dividends,  and  what 
amount  was  available  in  reduction  of  the  premium,  were  facts  known, 
in  the  first  instance,  only  to  the  company,  which  had  full  control  of 
the  matter  of  dividends.  It  certainly  was  not  contemplated  that  the 
insured  should  every  year  make  application,  either  at  the  home  office, 
or  at  the  office  of  its  general  agent  in  Chicago,  in  order  to  ascertain 
the  amount  of  dividends.  The  understanding  between  the  parties 
upon  this  subject  is,  in  part,  shown  by  the  practice  of  the  company. 
Independently  of  that  circumstance,  and  waiving  any  determination 
of  the  question  whether  the  forfeiture  was  not  absolutely  waived  by 
the  act  of  the  general  agent,  in  sending  notice  to  the  insured  after  the 
day  fixed  for  the  payment  of  the  premium  due  September  20,  1876, 
it  was,  we  think,  the  company's  duty,  under  any  fair  interpretation 
of  its  contract,  having  received  information  as  to  the  post-office  of  the 
insured,  to  give  seasonable  notice  of  the  amount  of  dividends,  and 
thereby  inform  him  as  to  the  cash  to  be  paid  in  order  to  keep  alive 
the  policy.  It  did,  as  we  have  seen,  give  such  notice  in  1875,  and 
received  payment  of  the  amount  due  after  the  date  fixed  in  the  pol- 
icy. Within  a  reasonable  time  after  the  notice  for  1876  came,  in 
due  course  of  mail,  to  the  hands  of  one  of  the  payees,  a  tender  of  the 
amount  was  made  to  the  general  agent  at  Chicago.  No  such  features 
were  disclosed  in  the  Thompson  Cage,  and  they  are,  as  we  think, 
sufficient  not  only  to  distinguish  the  present  case  from  that  one,  but 
to  authorize  the  instructions  of  which  the  company  complains. 

The  assignments  of  error  bring  to  our  attention  numerous  excep- 
tions taken  by  the  company  to  the  admission  of  evidence,  and  to  the 
refusal  to  give  instructions  asked  in  its  behalf.  We  deem  it  unneces- 
sary to  consider  them  in  detail.  Bo  far  as  they  affect  the  substantial 
rights  of  the  parties  they  are  disposed  of  by  what  has  been  said 
touching  the  charge  of  the  court  upon  the  essential  questions  in  the 
ease. 

The  judgment  must,  therefore,  be  affirmed.     It  is  so  ordered. 
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(IM  U.  S.  39) 

GoSIiINO  V.  BOBBBTS. 

(October  23,  1882.) 

Patbrts  fob  Invbhtiowb— Rbibbub  Void. 

The  first  claim  of  reissued  letters  patent  No.  6,644,  granted  to  John  W.  Gosling, 
November  4, 1873,  for  an  "  improvement  in  step-covers  and  wheel-fenders  tor 
carriages,"  the  original  patent  having  been  granted  to  him  February  26, 1867, 
and  the  reissue  applied  for  June  24, 1873,  namely,  "  in  combination  with  the 
step,  D,  and  the  door,  0,  the  plate,  E,  attached  to  the  door,  to  operate  as  a  step- 
cover  when  the  door  is  closed,  and  a  wheel-fender  when  the  door  is  open,  sub- 
stantially as  and  for  the  purpose  apecifled,"  was  alleged  to  have  been  infringed 
by  a  structure  made  la  accordance  with  the  description  contained  in  letters 
patent  No.  90,584,  granted  to  John  Roberts,  May  26, 1869,  for  an  "  improvement 
in  step-covers  and  wheel-fenders  for  carriages."  It  was  Md  that  said  claim, 
if  construed  so  as  to  cover  the  defendant's  structure,  was  void  for  want  of  nov- 
elty, and  also  invalid  as  l>eing  for  a  different  invention  from  any  found  in  the 
original  patent ;  and  that  if  it  was  so  limited  as  to  be  no  broader  than  the  single 
claim  of  the  original  patent,  there  had  been  no  infringement  of  it. 

The  specification  of  the  original  patent  described  a  plate  attached  at  its  top  to  the 
'  bottom  part  of  the  door  of  the  carriage,  and  attached  at  its  bottom,  by  a  pivotal 
connection,  to  the  step  of  the  carriage,  and  flexible  and  yielding,  so  as  by  its 
elasticity  to  hold  the  door  either  closed  or  open.  In  the  specification  of  the 
reissue  the  connection  of  the  plate  to  the  step  was  made  optional,  and  the  flex- 
ibility of  the  plate  was  made  only  preferential.  The  single  claim  of  the  orig- 
inal patent  was :  "A  combined  step-cover  and  wheel-fender  for  carriages,  con- 
sisting of  the  flexible  plate,  E,  whose  upper  end  is  attached  to  the  carriage  door, 
and  whose  lower  end  is  connected,  d,  h,  to  the  step  or  other  fixed  object,  the 
whole  being  arranged  to  operate  substantially  as  herein  described  and  for  the 
purpose  set  forth."  The  specification  of  the  reissue  stated  that  the  important 
feature  of  the  invention  was  "  the  plate,  E,  attached.to  the  door  of  the  carriage, 
and  operating,  by  reason  of  such  attachment,  as  a  step-cover  when  the  door  is 
closed,  and  as  a  wheel-fender  when  the  door  is  open."  This  statement  was  not 
in  the  specification  of  the  original  patent.  The  object  of  the  changes  in  the 
specification  was  to  arrive  at  the  claim  for  a  plate  not  held  at  its  bottom  to  the 
step.  The  plate  in  the  defendant's  structure  was  not  flexible  and  was  not  held 
at  its  bottom  to  the  step,  and  did  not  infringe  the  single  claim  of  the  original 
patent.  The  invention  covered  by  that  claim  was,  so  far  as  appears,  new,  and 
the  original  patent  was  adequate  to  secure  it. 

Appeal  from  the  Giroait  Court  of  the  Uaited  States  for  the  South- 
em  District  of  Ohio. 

Mitchell  dc  Holmes,  for  appellant. 

WiUiam  Hvbbell  Either,  for  appellee. 

BiiATOHFOBD,  J.  Iq  tbis  CBse  the  plaintiff  appeals  from  a  decree 
dismiflfling  his  bill  of  complaint.  The  suit  is  brought  for  the  infringe- 
ment of  reissued  letters  patent  No.  6,644,  granted  to  John  W.  Gos- 
ling, the  appellant,  November  4,  1873,  for  an  "improvement  in  step- 
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covers  and  wheel-fenders  for  carriages,"  the  original  patent  having 
been  granted  to  him  February  26,  1867,  and  the  reissue  applied  for 
June  24,  1873.  As  a  material  question  in  the  case  arises  on  the  dif- 
ference between  the  specifications  and  claims  of  the  original  and  the 
reissued  patents,  they  are  subjoined  in  parallel  columns,  the  portions 
in  each  which  are  not  found  in  the  other  being  in  italics : 


OBIOINAI.. 

"This  invention  relates  to  a  cheap 
and  simple  device  for  preventing  the 
accumulation  of  mud  and  dust  on  the 
steps  of  carriages,  etc.;  and  also  for 
guarding  the  clothes  of  the  rider  from 
coming  in  contact  with  the  wheels  on 
entering  or  leaving  the  vehicle. 

"In  the  accompanying  drawings, 
figure  1  shows  the  position  of  my 
fender  when  the  carriage  door  is  open, 
aTtd  figure  2  represents  it  when  the 
door  is  closed.  A  represents  the 
body  of  a  carriage,  B  the  rear  wheel, 
C  the  door,  and  D  the  step;  E  is  a 
yielding  plate,  which  may  be  made 
of  sheet  steel,  or  other  suitable  mate- 
rial, and  the  upper  end  of  said  plate 
is  hinged  or  otherwise  secured  to  tlie 
door,  C,  whilst  its  lower  end  is  con- 
nected to  a  bar,  H,  having  an  eye,  h, 
which  engages  with  a  suitable  aper- 
ture in  the  flange,  d,  of  the  step.  This 
provision  of  the  perforated  flange,  d, 
and  eye,  h,  enables  theplate,  E,  to  turn 
in  either  direction  as  the  door,  C,  is 
opened  or  closed.  The  flexibility  of 
the  plate,  E,  enables  it  to  bend  up  in 
the  act  of  opening  ur  closing  the  door, 
(see  dotted  lines  in  figure  1,)  and  its 
elasticity  enables  it  to  hold  the  door 
firmly  in  either  closed  or  wide-open 
position.  When  the  door  is  shut,  the 
plate,  E,  closes  up  over  the  step,  D.and 
this  prevents  the  wheel  from  throw- 
ing dirt  upon  said  step,  as  clearly 
shown  in  figure  2;  but,  as  soon' as  the 
door  is  opened,  the  plate,  E,  turns  on 
Viepioot  device,  d,  h,  at  its  lovxrend, 
thus  uncovering  the  step  and  serving 
as  a  fender  to  prevent  the  occupant's 


BEISSUE. 

"My  invention  consists  of  a  cheap 
and  simple  device  for  preventing  tlie 
accumulation  of  mud  and  dust  on  the 
steps  of  carriages,  etc. ;  and  also  for 
guarding  the  clothes  of  the  rider  from 
coming  in  contact  with  the  wheels  on 
entering  or  leaving  the  vehicle. 

"In  the  accompanying  drawings, 
figure  1  shows  the  position  of  my 
fender  when  the  carriage  door  is  open ; 
flgui-e  2  represents  it  when  the  door 
is  closed.  A  represents  the  body  of 
the  carriage,  B  the  rear  wheel,  C  the 
door,  and  D  the  step;  E  is  a  plate, 
which  may  be  made  of  sheet  metal  at 
other  suitable  material,  and  the  upper 
end  of  said  plate  is  hinged  or  other- 
wise secured  to  the  door,  C.  Tlie  low- 
,  er  end  of  the  combiTied  cover  and  fend- 
er, E,  may  be  connected  to  the  bar,  H, 
having  an  eye,  h,  which  engages  with 
a  suitable  aperture  in  the  flange,  d,  of 
the  step.  This  provision  of  the  per- 
forated flange,  d,  and  eye,  ft,  by  reason 
of  its  loose  character,  permits  the  coeer 
and  fender, Yi,  to  tuTii  freely  in  either 
direction  aa  tlie  door,  C,  is  opened  or 
closed.  The  covei-  and  fender,  E,  / 
pr^er  to  make  of  flexible  material, 
so  tJiat  it  may  bend  in  the  act  of  open- 
ing and  closing  the  door,  (see  dotted 
lines  in  figure  1,)  and  its  elasticy:y 
enables  it  to  hold  the  door  firmly  in 
either  the  closed  or  wide-open  posi- 
tion, when  the  cover  and  fender  are 
connected,  as  shown,  to  the  step,  D. 
When  the  door,  G,  is  shut,  the  plate, 
E,  closes  up  over  the  step,  D,  and  pre- 
vents the  wheel  from  throwing  dirt 
over  the  step,  as  clearly  shown  in  flg- 
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dotbes  from  coming  in  contact  witli 
the  hind  wheel  of  the  carriage,  as 
represented  in  figure  1.  The  yielding 
plate,  E,  aeb  as  a  tpring  to  hold  the 
door  either  open  or  thut,and  alto  pre- 
vents said  door  from  striking  against 
the  wheel,  when  opened.  The  said 
plate,  £,  may  be  covered  with  leather 
or  painted,  or  maj  consist  wholly  of 
leather. 


"I  bare  selected  for  Illnstriition  the 
preferred  form  of  my  invention,  but 
reserve  the  right  to  vary  the  same, 
it  being  susceptible  of  various  modi- 
fications. For  example,  instead  of 
being  pivoted  to  the  step,  D,  the  lower 
end  of  the  plate,  E,  may  be  hinged  or 
otherwise  coupled  to  a  frame  project- 
ing from  the  carriage  body  and  pass- 
ing under  the  step.  In  some  cases, 
for  example,  when  the  distance  from 
the  wheel  to  the  body  is  short,  I  pro- 
vide slots  on  both  step  and  fender,  or 
one  of  them,  to  partially  or  wholly 
relieve  the  plate  of  the  flexion  inci- 
dent to  opening  or  closing  the  dooc 


"I  dalm  herein  as  new  and  of  my 

invention  a  combined  step-cover  and 
wheel-fender  for  carriages,  consisting 


nre  2;  but  as  soon  as  the  door  i» 
opened,  the  cover  and  fender,  £,  being 
attached  to  the  door,  C,  is,  of  course, 
carried  with  the  door,  and  thus  the 
step  is  uncovered,  and  the  plate,  E, 
then  ooeupies such  aposttion  as  to  en- 
able it  to  serve  as  a  fender,  to  prevent 
the  rider's  dothes,  on  entering  or 
leaving  the  carriage,  from  coming  in 
contact  with  the  hind  wheel  of  the 
carriage,  as^  represented  in  figure  1. 
The  said  plate,  £,  may  be  covered 
with  leather,  or  painted,  or  may  con- 
sist wholly  of  leather. 

"  I  have  selected  for  illustration  the 
preferred  form  of  my  invention,  but 
reserve  the  right  to  vary  the  same, 
it  being  susceptible  of  heing  made  to 
assume  various  yortM  and  modifica- 
tions. For  example,  instead  of  being 
pivoted  to  the  step,  D,  the  lower  end 
of  the  plate,  E,  may  be  hinged  or  oth- 
erwise coupled  to  a  frame  projecting 
from  the  carriage  body  and  passing 
under  the  step.  In  some  cases,  when 
the  distance  from  the  wheel  to  the 
body  is  short,  I  provide  slots  on  both 
step  and  fender,  or  one  of  them,  to 
partially  or  wholly  relieve  the  plate 
of  the  flexion  incident  to  opening  or 
closing  the  door. 

•^The  important  feature  iff  my  in- 
vention  is  the  plate,  S,attaehed  to  the 
door  of  the  carriage,  and  operating, 
by  reason  of  such  attachment,  as  a 
step-cover  when  the  door  is  dosed,  and 
as  a  wheelrfender  when  the  door  is 
open. 

"I  claim:  1.  In  combination  with 
the  step,  D,  and  the  door,  C,  the  plate, 
E,  attached  to  the  door,  to  operate  as 
a  step-cover  when  the  door  is  closed, 
and  a  wheel-fender  when  the  door  is 
open,  suhstantiaily  as  and  for  the 
purpose  specified, 

"2.  A  combined  step-cover  and 
wheel-fender  for  carriages,  consisting 
of  the  flexible  plate,  E,  the  upper  end 
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ot  the  flexible  plate,  E,  wJtose  upper  <tf  which  is  attached  to  the  carriage 
end  is  attached  to  the  carriage  door,  door,  and  the  lower  end  to  the  step, 
and  whose  lower  end  is  connected,  d,  Ji,  all  being  combined  to  operate  as  a  step- 
to  the  step  or  other  fixed  object,  the  cover,  wheel-fender,  and  a  spring  con- 
whole  being  arranged  to  operate  snb-  neetion  to  retain  the  door  in  the  opened 
Btantially  as  herein  described  and  for  and  closed  positions,  all  substantially 
the  purpose  set  forth."  as  set  forth." 

Attention  is  at  onoe  arrested  by  certain  marked  differences  between 
the  two  specifications.  The  drawings  are  alike.  In  the  original 
specification  the  plate,  E,  is  described  as  a  yielding  plate,  while  in  the 
reissue  it  is  merely  a  plate.  In  the  original  it  is  said  that  the  lower 
end  of  the  plate,  E,  is  connected  to  the  step  through  a  bar  with  an 
eye  in  it  which  engages  with  an  aperture  in  a  flange  on  the  step.  In 
the  reissue  it  is  said  that  the  lower  end  of  the  plate,  E,  may  be  so  con- 
nected. In  the  original  the  plate,  E,  is  described  as  being  flexible. 
In  the  reissue  the  inventor  says  that  he  prefers  to  make  it  of  flexible 
material.  In  the  original  it  is  said  that  the  elasticity  of  the  plate, 
E,  enables  it  to  hold  the  door  firmly  either  closed  or  open.  In  the 
reissue  it  is  said  that  such  elasticity  will  produce  that  effect  when  the 
plate,  E,  is  connected  to  the  step  as  shown  in  the  drawings.  In  the 
original  the  description  is  that,  as  the  door  is  opened,  the  plate,  E, 
turns  on  the  pivot  device  at  its  lower  end,  which  connects  it  to  the 
step.  This  is  omitted  in  the  reissue.  In  the  original  the  plate  is 
said  to  act  as  a  spring  to  hold  the  door  either  op^  or  shut.  This  is 
omitted  in  the  reissue.  The  object  of  these  changes  is  apparent. 
Unless  the  plate,  E,  is  connected  at  the  bottom  with  the  step,  the  door 
cannot  be  kept  open  or  closed  by  the  operation  of  elasticity  in  the 
plate,  for  no  elasticity  can  be  developed  unless  the  plate  is  held  at  its 
bottom.  In  the  original  the  holding  of  the  plate  at  its  bottom  to  the 
step  is  made  the  rule;  in  the  reissue  it  is  made  the  exception.  In  the 
original  the  plate  is  said  to  be  flexible,  and  is  not  said  to  be  ever  other 
than  flexible.  In  the  reissue  only  a  preference  for  flexibility  is  as- 
serted. The  object  of  these  changes  is  to  arrive  at  a  claim  for  a  plate 
not  held  at  its  bottom  to  the  step.  Accordingly,  the  reissue  makes 
the  statement,  not  fonnd  in  the  original,  that  the  important  feature 
of  the  invention  is  to  have  the  plate  attached  to  the  door,  and  thus 
operate  as  a  step-cover  and  a  wheel-fender.  The  first  claim  of  the  re- 
issue is  not  found  in  the  original,  and  grows  out  of  the  changes  above 
mentioned.  It  is  a  broad  claim  to  a  combination  with  the  step  and 
the  door  of  the  plate,  E,  attached  to  the  door,  to  operate  as  a  step- 
cover  and  a  wheel-fender,  substantially  as  and  for  the  purpose  speci- 
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fied.  The  second  claim  in  the  reissue  is  substantially  the  same  as 
the  single  claim  of  the  original.  It  combines  the  features  of  the 
attachment  of  the  plate,  at  its  bottom,  to  the  step,  and  at  its  top,  to 
the  door,  and.  of  elasticity  in  the  plate  to  hold  the  door  open  or 
closed. 

The  defendant's  apparatus  is  a  piece  of  material  rigidly  attached 
at  its  top  to  the  door,  and  not  attached  at  its  bottom  to  the  step, 
and  operating  as  a  combined  step-cover  and  wheel-fender.  It  is 
plain  that  this  construction  did  not  infringe  the  claim  of  the  origi- 
nal patent.  It  is  alleged  that  it  infringes  the  first  claim  of  the  reissue. 
The  defendant  obtained  a  patent,  No.  90,584,  May  26, 1869,  for  an 
"improvement  in  step-covers  and  wheel-fenders  for  carriages."  It 
was  granted  more  than  four  years  before  the  plaintiff  applied  for  his 
reissue.  The  defendant's  apparatus  is  constructed  substantially  in 
accordance  with  the  description  in  that  patent.  That  apparatus  has 
on  the  rear  part  of  the  door  elastic  guards,  which  come  against  the 
wheel  when  the  door  is  open.  The  claim  of  the  patent  is  to  the 
combined  arrangement. 

It  is  shown  by  the  evidence  that  prior  to  the  plaintiff's  invention 
a  combined  wheel-fender  and  step-cover  was  in  use  in  several  forms, 
the  step-cover  being  attached  by  a  vertical  arm  or  vertical  arms  to 
the  bottom  of  the  door  by  a  rigid  connection,  and  swinging  back  by 
the  opening  of  the  door,  the  vertical  arm  or  arms  then  serving  as  a 
wheel-fender.  In  those  structures  the  step-cover  was  a  horizontal 
plate,  projecting  from  the  lower  end  of  the  vertical  arm,  and  over- 
lapping and  covering,  when  the  door  was  shut,  the  horizontal  step, 
and  being  parallel  with  it.  The  defendant's  structure  differs  from 
these  old  forms  solely  in  having  the  vertical  arm,  which  is  rigidly 
attached  to  the  lower  part  of  the  door,  so  extended  in  width  as  to 
itself  cover  the  step  and  permit  the  horizontal  part  of  the  step-cover 
to  be  dispensed  with.  There  is  no  difference  in  principle  or  mode  of 
operation  between  the  old  structures  and  the  defendant's  structure. 
The  difference  is  merely  in  form  and  shape.  The  plaintiff  departed, 
in  his  original  patent,  from  the  principle  of  the  old  structures,  by 
joining  his  step-cover  to  the  step  and  having  the  vertical  plate  yield- 
ing and  flexible,  so  that  its  elasticity  may  keep  the  door  open  or 
closed.  This,  so  far  as  appears,  was  a  new  invention,  and  he  was 
entitled  to  claim  it.  He  did  claim  it,  and  the  original  patent  was 
adequate  to  secure  it  to  him.  The  first  claim  of  the  reissue,  if  con- 
strued so  as  to  cover  the  defendant's  structure,  must  equally  cover 
the  old  structures  referred  to.     They  had  combined  a  step  and  a  door 
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and  a  plate  attached  to  the  door,  the  plate  operating  as  a  step-cover 
when  the  door  was  closed,  and  as  a  wheel-fender  when  the  door  was 
open.  Extending  the  vertical  arm  in  width,  so  as  to  dispense  with 
the  horizontal  projection  from  it,  and  make  the  vertical  arm  wide 
enough  to  cover  the  step,  or  contracting  the  vertical  arm  in  width 
and  patting  on  the  lower  end  of  it  a  horizontal  piece  parallel  with 
the  step  and  overlyizig  it,  involved  no  new  principle  of  straotnre  or 
operation. 

There  is  no  saggestion  in  the  specification  of  the  original  patent 
that  the  plate,  E,  is  to  be  used,  disconnected  as  its  lower  end  from  the 
step,  or  to  be  any  other  than  a  yielding  plate,  so  arranged  as  to  keep 
the  door  open  and  shut,  in  addition  to  acting  as  a  step-cover  and 
wheel-fender.  The  first  claim  of  the  reissue,  if  construed  so  as  to 
cover  the  defendant's  structure,  is  void  for  want  of  novelty,  being 
anticipated  by  the  old  structures  referred  to.  Moreover,  if  so  con- 
strued, it  is  invalid  as  being  for  a  different  invention  from  any  inven- 
tion found  in  the  original  patent.  And,  if  it  is  so  limited  as  to  be  no 
broader  than  the  claim  of  the  original  patent,  there  has  been  no  in- 
fringement of  it.  Under  any  view,  the  decree  of  the  couit  below  was 
correct,  and  it  is  affirmed. 


City  op  Ottawa  v.  Gabbt. 

(October  30, 1882.) 

Gttt  Bonds— LocAii  Ikpbovbiiekts. 

Where  bonds  were  issued  by  the  mayor  of  a  city  pursuant  to  a  city  ordinance  pro- 
viding for  tlie  development  of  its'  natural  resources  and  advantages  for  manu- 
facturing purposes,  and  were  delivered  to  a  party  with  whom  the  city  con- 
tracted for  the  construction  of  good,  substantial,  and  aufScient  dams  and  races, 
such  party  binding  biraseif  to  return  to  the  city  the  bonds  or  their  value,  and 
save  the  city  harmless  from  all  loss  on  account  of  their  issue  if  the  works  were 
not  constructed  as  required  by  the  contract,  and  there  was  a  substantial  if  not 
an  entire  failure  on  the  part  of  such  contractor  and  his  agents  to  so  perform 
the  work,  hdd,  that  the  city  is  entitled  to  a  return  of  the  bonds,  and  that  the 
holder  of  such  bonds  and  his  immediate  vendor,  both  having  knowledge  of  the 
terms  of  the  contract,  are  not  entitled  to  protection  as  being  bona  fide  pur- 
chasers for  value. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 
'See  opinion  on  reargnment,  9  Sup.  Ct.  Bsp.  861. 
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C.  B.  Lawrence,  for  plaintiff  in  error. 

Q.  S.  Eldredge,  for  defendant  in  error. 

Harlan,  J.  The  bonds  here  in  suit  were  ezeoated  by  the  cify  of 
Ottawa,  a  municipal  corporation  of  the  state  of  Illinois,  and  belong 
to  the  same  issae  as  those  involved  in  Hackettv.  Ottawa,  99  IJ.  S.  86, 
and  in  Ottawa  v.  First  Nat.  Bank  of  P(frtsmouth,  N.  H.,  106  U.  S.  242. 
In  each  of  those  cases  the  holders  were  protected  against  the  defenses 
interposed  mainly  upon  the  ground  that,  being  bonafde  purchasers  for 
value,  the  city  was  estopped,  by  the  recitals  in  the  bonds,  to  say  that 
they  were  not  executed  for  proper  or  legitimate  municipal  purposes. 

The  present  case  differs  from  those  in  certain  particulars,  which 
are  disclosed  by  the  special  finding  of  facts.  The  ordinance  of  July 
30, 1869,  required  the  mayor  to  issue  bonds  of  the  city  to  the  amount 
of  $60,000,  in  accordance  with  the  terms  and  conditions  of  the  pre- 
vious ordinance  of  June  IS,  1869,  and  "that  he  deliver  the  same  to 
William  H.  W.  Gushman,  to  be  used  by  him  in  developing  the  natural 
resources  and  surroundings  of  the  city,  and  that  the  said  Gushman  is 
authorized  and  directed  to  expend  the  same  in  the  improvement  of 
the  water-power  upon  the  Illinois  and  Fox  rivers  within  the  city  and 
in  the  immediate  vicinity  thereof,  under  the  franchises  and  powers 
which  have  been  granted  for  that  purpose  by  the  legislature  of  the 
state,  or  which  may  hereafter  be  granted  for  that  purpose,  in  the 
manner  which,  in  his  judgment,  shall  best  secure  the  practical  and 
permanent  use  of  said  water-power  in  the  city  and  its  immediate 
vicinity."  The  ordinance,  however,  made  it  a  condition  precedent  to 
the  delivery  of  the  bonds  to  Gushman  that  he  should  execute  and 
deliver  to  the  mayor,  for  the  city,  his  obligation  that  he  would,  without 
unnecessary  or  unreasonable  delay,  cause  a  good,  substantial,  and 
sufficient  dam  to  be  constructed  across  Illinois  river,  above  the  city, 
for  the  purpose  of  bringing  into  use  all  the  available  water-power  of 
that  river  at  Ottawa,  and  with  sufficient  head  and  tail  races  to  make 
such  water-power  available,  the  races  to  be  constructed  and  continued 
to  the  Fox  river  below  the  aqueduct  and  above  the  island  in  Pox  river, 
as  fast  as  the  same  may  be  required  for  actual  use,  and  as  fast  as  it 
could  be  leased  at  fair  and  reasonable  rates  and  be  brought  into  actual 
operation;  also,  that  he  would  erect  a  good,  substantial,  and  sufficient 
dam  across  Fox  river,  so  as  to  make  available  for  use  the  water-power 
of  both  rivers  at  Ottawa  as  rapidly  as  called  for.  The  ordinance 
further  provided  that  Gushman  should  bind  himself,  if  the  work  was 
not  constructed  as  above  required,  to  return  the  bonds,  or  their  value, 
to  the  city,  and  save  it  harmless  from  all  loss  on  account  of  the  same, 
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or  on  account  of  any  interest  accruing  thereon;  and,  in  the  event  the 
work  was  not  completed  by  him,  that  he  would  return  the  pro  rata 
share  of  said  bonds  in  the  proportion  that  the  cost  of  the  work  con- 
structed should  bear  to  the  work  not  constructed, — the  whole  of  the 
bonds  to  be  returned,  unless  at  least  one  of  the  dams  with  the  races  nec- 
essary to  make  the  water-power  thereby  created  are  available  for  prac- 
tical nse.  On  the  second  day  of  August,  1869,  Cushman  executed  to 
the  city  his  written  obligation,  embodying  the  terms  and  conditions 
required  by  the  ordinance  of  July  30, 1869.  The  bonds  were  there- 
apon  delivered  to  him  by  the  mayor. 

The  court  below,  by  consent  of  parties,  tried  the  case  without  the 
intervention  of  a  jury,  and  found,  among  other  facts, — 

That  the  city  made  no  subscriptloa  of  stock  in  the  Ottawa  Manufacturing 
Company,  but  issued  the  bonds  as  a  donation  for  the  purposes  indicated  in  the 
contract  with  Cushman,  the  latter  bei^ig  the  sole  cousideration  it  received  for 
the  bonds;  that  on  the  eleventh  day  of  Miircb,  1871,  Cushman  delivered  the 
bonds  to  the  Ottawa  Mnnufacturing  Company,  of  which  he  was  one  of  the  cor- 
porators, and  of  which  at  the  time  he  was  a, director,  to  be  used  by  it  for  the 
purpose  of  making  the  improvement  hereinbefore  mentioned,  without  further 
c(»isideration ;  that  the  company  *'at  once  entered  upon  the  work  of  construct- 
ing the  dams  and  races,  and  partially  constructed  the  same  under  the  powers 
granted  to  it,  •  •  •  and  completed  said  work  so  that  some  water-power 
was  created,  bttt  that  said  dam  was  carried  atjny  by  a  freshet  in  1872  or  1873, 
and  hasnioer  been  reconstructed;"  that  in  June,  1871,  the  company  sold  and 
delivered  the  bonds  in  suit  to  Lester  H.  Earoes,  a  citizen  of  Ottawa,  for  their 
face  value  and  part  of  the  interest  which  had  accrued  after  August,  1870^  that 
at  the  time  Eames  purchased  the  bonds  he  read  their  recitals,  and  had  uever 
heard  their  validity  questioned,  although  the  policy  of  issuing  them  and  the 
legal  authority  to  do  so  was  the  subject  of  discussion  by  the  press  and  people 
of  the  city  at  about  the  time  of  their  being  issued;  that  Eames  had  knowledge 
of  the  proceedings  of  the  council  in  reference  to  the  issue  of  the  bonds,  knew 
that  they  were  issued  for  the  purpose  of  being  used  as  a  donation  to  aid  in 
the  completion  of  the  contemplated  improvement,  and  knew  of  the  contract 
between  Cushman  and  the  city  in  reference  to  the  bonds :  and  that  in  Novem- 
ber, 1869,  after  the  bouds  had  matured,  Eames  sold  and  delivered  them  to  the 
defendant  in  error,  a  citizen  of  Missouri,  for  value,  the  latter  knowing,  when 
he  purchased,  substantially  all  that  Eames  knew  touching  the  history  of  the 
bonds  and  the  purposes  for  which  they  had  been  applied. 

We  have  seen  that  the  general  object  which  the  city  sought  to  ac- 
complish was  the  development  of  its  natural  resources  and  advan- 
tages for  manufacturing  purposes.  That  end  it  proposed  to  attain 
by  the  construction  of  dams  and  races  in  such  manner  as  to  bring 
into  practical  and  permanent  use,  in  the  city  and  its  immediate  vicin- 
v.l— 8 
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ity,  all  the  available  power  of  both  the  Illinois  and  Fox  riTera.  Con- 
sequently, the  ordinances  passed  by  the  city  council,  and  Gashman's 
contract,  alike  required  the  construction  of  good,  substantial,  and 
safficient  dams  and  races.  Now,  it  is  impossible  to  resist  the  con- 
elusion  that  as  to  the  work  done,  and  as  to  the  manner  in  which  it 
was  performed,  there  was  a  substantial,  if  not  an  entire,  failure  npon 
the  part  of  Cushman,  and  those  whom  he  employed,  to  meet  the 
terms  of  the  agreement  under  which  be,  Cushman,  received  the  bonds. 
The  dams  and  races  were,  acconding  to  the  facts  found,  only  partially 
constructed.  The  work  was  completed  only  to  the  extent  that  tome 
water-power  was  created;  and  the  dam  erected,  so  far  from  being 
"good,  substantial,  and  sufficient"  to  secure  the  practical  and  perma- 
nent use  of  the  water-power,  was  carried  away,  in  1872  or  1873,  by 
a  freshet,  and  has  never  been  reconstructed.  Under  these  circum- 
stances the  city,  as  between  it  and  Cushman,  was  entitled  to  demand 
a  return  of  all  the  bonds  or  their  value,  and  to  be  saved  harmless  on 
account  of  them.  If  Cushman  still  held  them,  and  had  himself  sued 
the  city,  the  defense  of  the  latter  would  be  complete.  Is  Carey,  the 
present  holder,  in  any  better  position,  as  against  the  city,  than  Cush- 
man would  be,  had  he  sued?  This  question  must  receive  a  negative 
answer,  because  Carey,  and  his  immediate  vendee,  Eames,  were  well 
aware,  at  the  time  of  their  respective  purchases,  as  well  of  the  terms 
of  the  ordinance,  in  pursuance  of  which  the  bonds  were  issued,  as  of 
the  oontract  between  the  city  and  Cushman;  and  also  because,  as 
the  special  finding  sufficiently  indicates,  the  same  facts  were  known 
to  the  Ottawa  Manufacturing  Company  when  it  received  the  bonds 
from  Cushman,  one  of  its  corporators  and  directors.  Neither  Carey 
nor  Eames  nor  the  company  were  bona  fide  holders  entitled  to  the 
benefit  of  the  rule  announced  in  Hackett  v.  Ottawa  and  Ottawa  v. 
First  Nat.  Bank  of  Portitnouih.  The  work  done  was  not  of  a  charac- 
ter, as  to  extent,  sufficiency,  or  permanency,  to  entitle  Cushman,  had 
he  sued,  as  against  the  city,  to  the  payment  of  any  of  the  bonds;  and 
consequently,  for  the  reasons  given,  the  city  is  not  liable  to  Carey. 

This  conclusion  renders  it  unnecessary  to  notice  other  questions 
raised  by  counsel,  some  of  which  relate  to  the  authority  of  the  city 
to  issne  the  bonds  under  any  circumstances,  especially  by  way  of  do- 
nation. 

After  this  case  had  been  under  submission  our  attention  was  called 
to  a  recent  decision  of  the  supreme  court  of  Illinois  in  Wiiaon,  etc.,  v. 
Ottawa  Manufg  Co.,  etc.  That  case  is  relied  npon  as  anthority  for 
the  proposition  that  the  city  had  legal  power  to  issue  the  bonds  in 
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qaesiion.  In  view  of  the  ground  npon  whioh  oar  oonolosion,  in  this 
ease,  rests,  it  is  needless  to  discuss  that  qaestion  in  the  different 
aspects  in  which  it  is  presented. 

The  judgment  is  reversed,  with  directions  to  give  judgment,  upon 
the  special  finding  of  facts,  for  the  city. 

See  S.  C.  reversed,  8  Fkd.  Bef.  199. 


(106  u.  s.  6) 

Ex  parte  Baltdiobb  &  Ohio  B.  Go .  FetitioneT. 
(October  30, 1882.) 

AfFBAI/— ADUBAIffT— -DlSTIHOT  DXOBRXB— MaITBB  IN  DiBPnTk. 

When,  in  admiralty,  distinct  censes  of  action  in  favor  of  distinct  parties,  grovtag 
oat  of  the  same  transaction,  are  united  in  one  suit,  distinct  decrees  In  favor  of 
or  against  distinct  parties  cannot  be  Joined  to  give  tliia  court  Jurisdiction  on 
appeaL 

Petition  for  Mandamut. 

J,  H.  B.  Latrohe,  J.  K.  Cowen,  and  E.  J.  D.  Gro$$,  for  petitioner. 

John  H.  Thomas  and  Q.  Leiper  Thomas,  contra. 

Wattx,  G.  J.  A  collision  occurred  in  the  harbor  of  Baltimore, 
Maryland,  between  the  steamer  Knickerbocker,  owned  by  the  Btdti- 
more  &  Ohio  Bailroad  Company,  and  the  barge  J.  J.  Mnnger,  owned 
by  Jeannette  Maxon.  The  barge  was  loaded  with  grain  belonging  to 
the  partnership  firm  of  J.  &  C.  Moore  &  Go.  Both  the  barge  and  her 
cargo  were  injured  in  the  collision,  and  the  owners  of  the  barge  united 
with  the  owners  of  the  cargo  in  a  libel  against  the  steamer  to  recover 
the  damages  they  had  respectively  sustained.  The  suit  thus  begun 
terminated  in  a  decree  in  the  circuit  court  for  the  district  of  Maryland 
in  favor  of  the  owner  of  the  barge  for  $1,471.20,  and  in  Wor  of  the 
owners  of  the  cargo  for  $3,709.18.  The  Tailroad  company,  as  the 
claimant  of  the  steamer,  prayed  an  appeal  to  this  court,  which  was 
refused  by  the  circuit  court  on  the  ground  that  the  value  of  the  mat- 
ter  in  dispute  between  the  steamer  and  the  respective  libelants  was 
less  then  $5,000.  The  company  now  asks  a  mandamus  from  this 
court  requiring  the  circuit  court  to  allow  an  appeal. 

It  is  impossible  to  distinguish  this  ease  in  principle  from  Oliver  v. 
Alexander,  6  Pet.  143;  Stratton  v.  Jarvis,  8  Pet.  4;  Spear  v.  Place,  11 
How.  522,  and  Rich  v.  Lambert,  12  How.  347,  under  which,  for  half 
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a  etatnty,  it  has  been  held  that  when  in  admiralty  distinct  causes  of 
action  in  favor  of  distinct  parties,  growing  oat  of  the  same  trans- 
action, are  united  in  one  suit,  accdrding  to  the  practice  of  the  courts 
of  that  jurisdiction,  distinct  decrees  in  favor  of  or  against  distinct 
parties  cannot  be  joined  to  give  this  court  jurisdiction  on  appeal.  In 
Seaver  v.  Bigelowt,  5  Wall.  208;  Paving  Co.  v.  Midford,  100  U.  S. 
147;  and  Bttsaell'v.  SianseU,  105  U.  S.  303,  this  rale  was  applied  to 
analogous  cases  in  equity. 

The  cases  of  Shields  y,  Thomas,  17  How.  4;  Market  Co.  v.  Hoffman, 
101  U.  S.  112 ;  and  The  Connemara,  103  U.  S.  764,  relied  on  in  sup- 
port of  the  present  application,  stand  on  an  entirely  different  princi- 
ple. There  the  controversies  were  about  matters  in  which  the  sev- 
eral claimants  were  interested  collectively  under  a  common  title. 
They  each  had  an  undivided  interest  in  the  claim,  and  it  was  per* 
fectly  immaterial  to  their  adversaries  how  the  recovery  was  shared 
among  them.  If  a  dispute  arose  about  the  division  it  would  be  be- 
tween the  claimants  themselves,  and  not  with  those  against  whom  the 
claim  was  made.  The  distinction  between  the  two  classes  of  cases  was 
clearly  stated  by  Chief  Justice  Taney  in  Shields  v.  Thomat,  and  that 
case  was  held  to  be  within  the  latter  class.  It  may  not  always  be 
easy  to  determine  the  class  to  which  a  particalar  case  belongs,  but 
the  rule  recognizing  the  existence  of  the  two  classes  has  long  been 
established. 

Neither  is  the  case  of  The  Mamie,  105  U.  S.  773,  an  authority  in  sup- 
port of  this  application.     That  was  a  sait  by  the  owners  of  the  pleas- 
ure yacht  Mamie  to  obtain  the  benefit  of  the  act  of  congress  limiting 
the  liability  of  the  vessel  owners.     Rev.  St.  §§  4283-4289.     The 
aggregate  of  the  claims  against  the  yacht  was  $65,000,  bat  no  single 
claim  exceeded  $5,000.     The  theory  of  the  proceeding  authorized  by 
this  act  of  congress  is  that  the  owner  brings  into  court  the  fund 
which  he  says  belongs  to  all  who  have  claims  against  him  or  his  ves- 
sel growing  out  of  the  loss,  and  surrenders  it  to  them  collectively  in 
satisfaction  of  their  demands.    If  he  succeeds,  all  the  claimants  have 
a  common  interest  in  the  fund  thus  created,  and  are  entitled  to  have 
it  divided  between  them  in  proportion  to  the  amount  of  their  re- 
spective claims.     With  this  division  the  owner  of  the  vessel  has 
nothing  to  do.    He  surrenders  the  fund  and  calls  on  all  who  have 
claims  against  him  growing  out  of  the  loss  to  come  in  and  divide 
it  among  themselves.     The  controversy  in  the  suit  is  not  in  respect 
to  his  liability  to  the  different  parties  in  interest,  but  as  to  his  right 
to  surrender  the  fund  and  be  discharged  of  all  farther  liability.     His 
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dispute  18  not  with  any  one  claimant  separately,  but  with  all  collect- 
i^ely.  He  insists  that  his  liability  in  the  aggregate  does  not  exceed 
the  value  of  bis  interest  in  the  vessel;  that  they  must  pay  all  their 
several  demands  amount  to.  He  does  not  seek  to  have  it  determined 
how  much  he  owes  each  one  of  them,  but  to  what  extent  be  is  liable 
to  them  collectively.  The  difference  between  what  be  admits  his 
liability  to  be,  and  the  aggregate  amount  of  the  demands  against  him, 
is  the  amount  in  dispute.  In  the  case  of  the  Mamie  this  difference 
was  more  than  f  5,000  dollars,  and  we  consequently  took  jurisdiction. 
It  follows  that  the  circuit  court  properly  refused  to  allow  the  ap> 
peal,  and  the  petition  for  a  mandamus  is  therefore  denied. 


(106  V.  a.  7) 

CoxjOHiiiK,  Adm'r,  etc.,  v.  Distbiot  or  Columbia. 

(October  80, 1882.) 

New  Tmai,— Ajtbb  Tbbk— WRrr  of  Brkob— JuDaitaNT— Aifirkakob  Ntmo 

FBO  TdiTC. 

After  a  term,  at  which  a  final  judgment  on  a  verdict  haa  been  rendered  by  one  Jns- 
tice  of  the  supreme  court  of  the  district  of  Columbia,  has  been  adjourned  with- 
out day,  and  an  appeal  talcen  from  his  judgment  to  the  general  term,  but  no 
bill  of  exceptions  or  case  staled  filed,  a  new  trial  cannot  be  granted  upon  a  cas  ■ 
stated  filed  by  the  judge  at  a  subsequent  tenn.  . 

When  a  verdict  and  judgment  for  a  plaintiff  have  been  wrongly  set  aside,  and  the 
error  appears  of  record,  he  may,  without  any  bill  of  exceptions,  avail  himself 
of  it  upon  a  writ  of  error  to  reverse  a  final  judgment  afterwards  rendered 
against  him. 

When  a  judgment  for  a  plaintiff  in  a  personal  action  has  been  erroneously  set  aside, 
and  a  subsequent  final  judgment  against  him  is  brought  up  by  writ  of  error, 
pending  which  he  dies,  this  court  will  affirm  the  judgment  in  his  favor  nune 
pro  tune. 

In  Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

W.  D.  Davidge  and  R.  Fmdall,  for  plaintiff  in  error. 

A.  O.  Riddle,  for  defendant  in  error. 

Gray,  J.  This  is  an  action  to  recover  damages  for  a  personal  in- 
jury sustained  by  reason  of  a  defect  in  a  highway.  The  supreme 
court  of  the  District  of  Columbia  originally  held  that  the  action  could 
not  be  maintained  against  the  defendant,  and  gave  judgment  in  its 
favor.  But  this  court  on  writ  of  error  reversed  that  judgment  and 
ordered  a  new  trial.    Dant  v.  Diet,  of  Columbia,  91  U.  S.  557.    Upon 
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the  present  record  that  decision  of  this  court  most,  as  was  assumed 
by  both  counsel  at  the  argument,  be  considered  as  settling  the  law 
of  the  case  on  the  question  then  decided. 

This  record  shows  the  following  proceedings:  At  October  term, 
1876,  of  the  supreme  court  of  the  District  qf  Columbia,  held  by  one 
justice,  a  new  trial  was  had  pursuant  to  the  mandate  of  this  court. 
On  the  eighteenth  of  November  a  verdict  was  returned  for  the  plain- 
tiff  in  the  sum  of  f  5,000,  and  judgment  rendered  thereon,  and  the 
defendant  moved  the  judge  for  a  new  trial,  because  the  verdict  was 
contrary  to  law  and  the  instructions  of  the  court,  and  to  the  evidence 
in  the  case,  and  because  the  damages  were  excessive.  On  the  twenty- 
sixth  of  December  that  motion  was  overruled.  On  the  fifth  of  Jan< 
dary,  1877,  the  defendant  filed  this  appeal:  "And  now  comes  the 
defendant  by  its  attorney,  and  appeals  from  the  jpdgment  rendered 
against  it  at  this  term  to  the  general  term  of  said  court,  having  first 
filed  in  said  cause  a  statement  of  the  case;"  and  on  the  same  day 
October  term,  1876,  was  adjourned  without  day. 

No  statement  of  the  case  was  filed  until  the  next  term,  at  which, 
on  the  ninth  of  March,  1877,  a  transcript  of  the  pleadings  and  of  the 
instructions  to  the  jury,  and  an  abstract  of  all  the  testimony  given  in 
the  cause,  were  filed,  with  a  certificate,  under  the  hand  and  seal  of 
the  judge  who  presided  at  the  trial,  to  their  correctness,  and  "that, 
for  the  purpose  of  making  a  case  stated  on  appeal  by  the  defendant 
from  the  verdict  of  the  jury  and  the  order  of  the  justice  refusing  a 
new  trial,  I  sign  and  seal  this  paper,  and  order  it  to  be  filed  as  of  the 
day  of  appeal,  January  5, 1877,  the  defendant  not  having  been  guilty 
of  laches  in  the  case;  that  to  my  signing  and  sealing  this  paper  the 
plaintiff  objects,  which  objection  is  overruled  by  me,  and  to  the  over- 
ruling of  which  objection  the  plaintiff  excepts." 

At  September  term,  1877,  there  was  a  "motion  for  new  trial  on 
case  stated,  filed  in  general  term,  October  3,  1877;"  and  on  the 
eighth  of  December,  1877,  the  court  in  general  term  reversed  the 
judgment  below,  and  remanded  the  case  to  be  tried  anew.  At  the 
third  trial  the  jury  returned  a  verdict  for  the  defendant  under  an 
instruction  that  the  plaintiff  could  not  recover  because  the  evidence 
showed  contributory  negligence  on  his  part.  To  this  instruction  he 
tendered  a  biU  of  exceptions,  which  was  allowed  and  made  part  of 
the  record,  and,  after  judgment  on  this  verdict  for  the  defendant,  was 
entered  at  a  general  term  of  the  court,  which,  on  the  eleventh  of  No- 
vember, 1878,  affirmed  the  judgment,  and  on  the  next  day  the  plain- 
tiff sued  out  this  writ  of  error. 
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Sinee  the  entry  of  the  case  in  this  oonrt  the  plaintiff  has  died,  and 
the  action  is  prosecated  by  his  administrator. 

The  Eevised  ^tutes  of  the  United  States  relating  to  the  District 
of  Golnmbia  contain  the  following  provisions :  An  exception  taken  at 
the  trial  of  a  caase  may  be  reduced  to  writing  at  the  time,  or  "may 
be  entered  on  the  minutes  of  the  jastioe,  and  afterwards  settled  in 
such  manner  as  may  be  provided  by  the  rules  of  the  court,  and  then 
stated  in  writing  in  a  case  or  biU  of  exceptions,  with  so  much  of  the 
evidence  as  may  be  material  to  the  questions  to  be  raised."  Section 
803.  The  jastioe  who  tries  the  cause  may,  in  his  discretion,  enter- 
tain a  motion,  entered  on  his  minutes,  to  set  aside  a  verdict  and  grant 
a  new  trial  upon  exceptions,  or  for  insufficient  evidence,  or  for  exces- 
sive damages;  "but  such  motion  shall  be  made  at  the  same  term  at 
which  the  trial  was  had."  Section  804.  "When  such  motion  is 
made  and  heard  upon  the  minutes,  an  appeal  to  the  general  term 
may  be  taken  from  the  decision,  in  which  case  a  bill  of  exceptions  or 
case  shall  be  settled  in  the  usual  manner."  Section  805.  "A  motion 
for  a  new  trial  on  a  case  or  bill  of  exceptions,  and  an  application  for 
judgment  on  a  special  verdict  or  a  verdict  taken  subject  to  the  opin- 
ion of  the  court,  shall  be  heard  in  the  first  instance  at  a  general 
term."     Section  806.' 

By  the  rules  of  the  supreme  court  of  the  District  of  Columbia, 
which  are  made  part  of  the  record,  every  motion  for  a  new  trial  must 
be  in  writing,  and  state  the  grounds  upon  which  it  is  based,  and  be 
made  within  four  days  after  verdict,  and  be  entered  on  the  minutes 
of  the  court  on  the  day  on  which  it  is  presented.  Rule  61.  "The 
bill  of  exceptions  must  be  settled  before  the  close  of  the  term,  which 
may  be  prolonged  by  adjournment  in  order  to  prepare  it."  Bule  65. 
And  "in  every  case  the  fact  of  the  settling  and  filing  of  the  bill  of 
exceptions,  and  that  it  is  made  part  of  the  record,  shall  be  noted  on 
the  minutes  of  the  court."     Bule  €8. 

By  the  statutes  above  quoted,  although  a  motion  for  a  new  trial  on 
a  case  or  bill  of  exceptions  may  "be  heard,  in  the  first  instance,  at  a 
general  term,"  any  exception  stated  in  the  case  or  bill  must  either 
have  been  reduced  to  writing  at  the  trial,  or  have  been  then  entered 
on  the  xninutes  of  the  justice,  and  "afterwards  settled  in  such  man- 
ner as  may  be  provided  by  the  rules  of  the  court,"  and  those  rules 
require  it  to  be  "settled  before  the  close  of  the  term." 

The  record  in  this  case  shows  that  October  term,  1876,  was  ad- 
journed without  day  on  the  fifth  of ,  January,  1877,  and  does  not 
show,  otherwise  than  by  the  certificate  afterwards  filed  by  the  judge, 


Digitized  by 


Google 


40  8IIPBBHB   aODBT    BEPOBTBB. 

what  were  his  ralings  in  matter  of  law,  or  that  any  exception  to  saoh 
ralings  was  taken  by  the  defendant.  The  only  motion  for  a  new 
trial  made  within  four  days  after  verdict,  as  required  by  the  sixty- 
first  rule,  was  the  motion  filed  at  that  term.  Even  if  the  court  in 
general  term  oould  dispense  with  its  rules  so  far  as  to  entertain  an 
original  motion  for  a  new  trial  after  the  time  therein  prescribed,  and 
if  the  "motion  for  a  new  trial  npon  case  stated  filed  in  general  term 
October  3,  1877,"  can  be  deemed  a  distinct  motion  filed  for  the  first 
time  in  the  general  term,  the  difficulty  remains  that  the  only  case 
stated  which  appears  of  record  is  the  case  stated  by  the  judge  two 
months  after  the  final  adjournment  of  the  term  at  which  he  had  over- 
ruled the  motion  made  before  him  for  a  new  trial  on  the  ground, 
among  others,  that  the  verdict  for  the  plaintiff  was  contrary  to  law, 
tuid  had  rendered  judgment  on  that  verdict,  and  an  appeal  from  his 
judgment  had  been  taken  to  the  general  term.  At  that  stage  of  the 
case  the  judge  oould  not,  without  contravening  the  express  provisions 
of  the  statutes  and  the  decisions  of  this  court,  present  for  consider- 
ation in  an  appellate  court  questions  of  law  which  had  not  been  made 
part  of  the  record  at  the  term  at  which  his  judgment  was  rendered. 
Oeneret  v.  Bonnemer,  7  Wall.  564.  The  judgment  setting  aside  the 
verdict  for  the  plaintiff  and  ordering  a  new  tridl  was  therefore  erro- 
neous, whether  it  is  to  be  treated  as  proceeding  upon  a  distinct  motion 
filed  at  the  general  term,  or  npon  an  appeal  from  the  decision  of  the 
judge  on  the  original  motion  filed  before  him. 

As  the  error  appears  on  the  record,  no  bill  of  exceptions  was  nec- 
essary to  secure  the  rights  of  the  party  aggrieved.  Bennett  v.  Butter- 
toortk,  11  How.  669.  As  the  erroneous  order  directed  further  pro- 
ceedings in  the  court  below,  he  could  not  bring  the  case  to  this  court 
antU  after  such  proceedings  had  been  had  and  a  final  judgment  ren- 
dered against  him.  Baker  v.  White,  92  U.  8.  176 ;  Bostwick  v.  Brink- 
erhqf,  ante,  15.  As  without  that  error  the  final  judgment  could  not 
have  gone  against  him,  the  question  is  open  on  his  writ  of  error  upon 
the  final  judgment. 

The  judgment  rendered  upon  the  verdict  in  favor  of  the  plaintiff 
having  been  erroneously  set  aside,  the  subsequent  final  judgment  for 
the  defendant  must  be  reversed,  and  the  former  judgment  for  the 
plaintiff  affirmed  as  of  the  date  when  it  was  rendered,  in  order  to 
prevent  the  action  from  being  abated  by  the  subsequent  death  of  the 
plaintiff.     Mitchell  v.  Overman,  103  U.  8.  62.     Ordered  accordingly. 

Field,  J.,  was  not  present  at  the  argument,  and  took  no  part  in 
the  decision  of  this  case. 
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ao6  tr.  B.  17) 

The  Nobtr  Stab  and  Thh  Ella  Wablbt. 

BbxhoIiDs  and  others  v.  Yahdbbbilt  and  others,  Ezr's,  eto. 

Yahdbbbilt  and  others,  Ez'rs,  eto.,  t7.  Bbyholdb  and  others. 

(NoTember  6, 1882.) 

Ooixmoir— DiYisioir  ot  Dakaobs— LnoTBD-LiABtuTr  Axn. 

In  cues  of  collision  of  Teasels,  where  both  parties  are  in  fault,  the  maritime  role 
is  to  divide  the  entire  damage  equally  between  them,  and  to  make  a  decree  for 
half  the  difference  between  their  respective  losses  in  favor  of  the  one  that  suf- 
fered most,  so  as  to  equalize  the  burden. 

The  obligation  to  pay  the  said  difference  is  the  legal  liability  growing  out  of  the 
transaction. 

The  practice,  which  obtains  in  England,  of  decreeing  to  each  party  half  his  damage 
against  the  other  party,  thus  necessitating  two  decrees,  is  only  an  indirect  way 
of  getting  at  the  true  result,  growing  out  of  the  technical  formalities  of  the 
pleadings,  and  the  supposed  incongruity  of  giving  affirmative  relief  to  a  re- 
spondent. 

8«nMe,  there  is  no  good  reason  why  the  respondent,  in  such  cases,  should  not 
have  the  benefit  of  a  set-off  or  recoupment  of  his  damage,  at  least  to  the  extent 
of  the  damage  done  to  the  libelants,  provided  that,  in  his  answer,  he  pleads 
such  set-oS  or  recoupment. 

At  all  events,  if  both  parties  file  libels,  the  courts  of  the  United  States  have  the 
power  to  consolidate  the  actions,  and  prescribe  one  proceeding,  and  pronounce 
one  decree ;  which  decree  will  tie  for  one-half  of  the  difference  of  damage  suf- 
fered by  the  two  vessels,  as  before  stated. 

The  statute  of  limited  liability  is  not  to  be  applied  in  such  a  case,  until  the  balance  of 
damage  has  been  struck;  and  then  the  party  against  whom  the  decree  passes,  may 
have  the  benefit  of  \he  statute  (if  he  is  otherwise  entitled  to  It)  in  respect  of  the 
balance  wliich  he  is  decreed  to  pay.  The  decision  to  tlie  contrary  in  Chapman 
V.  Netherlandt  Co.  L.  R.  4  Prob.  Div.  157,  examined  and  disapproved. 

A.  collision  occurred  at  sea.  In  the  night,  between  the  steamers  W.  and  N.,  pur- 
suing nearly  opposite  courses,  and  both  were  held  in  fault.  The  W.  was  sunk, 
and  the  N.  much  damaged.  Cross-actions  were  brought  and  heard  to- 
gether, and  one  decree  was  made,  being  in  favor  of  the  owners  of  the  W.  for 
one-half  the  difference  of  damage  sustained  by  the  two  vessels,  that  of  the  W. 
being  the  greatest.    This  decree  was  affirmed. 

From  tke  above  decree  both  parties  appealed,  and  now  the  owners  of  the  W. 
claimed  under  the  limited-liability  act  entire  exoneration  from  liability,  and  a 
decree  for  half  of  theirdamage,  without  deducting  the  damage  of  the  JX. ;  which 
claim  was  disallowed,  because  the  law  of  limited  liability  can  only  be  applied  to 
the  balance  decreed  to  be  paid,  and  that  was  not  against  the  owners  of  the  W., 
but  In  their  favor. 

Qwtrt,  whether,  if  there  was  any  ground  for  such  a  claim,  it  could  be  set  up 
without  any  allegations  or  prayer  for  that  purpose  in  the  pleadings. 
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Appeals  from  the  Oirouit  Court  of  the  United  States  for  the  South- 
ern District  of  New  Tork. 

Benedict,  Taft  d  Benedict,  for  the  owners  of  the  Ella  Warley. 

Beaeh  dk  Brown  and  WUliam  Alien  Bviler,  for  the  owners  of  the  North 
Star. 

Bbadlet,  J.  This  case  arose  out  of  a  collision  off  the  Jersey  shore, 
south  of  Sandy  Hook,  on  the  evening  of  the  ninth  of  February,  1863, 
between  two  steam-ships,  the  Ella  Warley,  bound  from  New  Tork  to 
New  Orleans,  and  the  North  Star,  bound  from  Key  West  to  New  York. 
The  former  was  struck  about  midships,  and  was  sunk  and  lost;  and 
the  North  Star  was  oonsiderably  damaged.  The  owners  of  the  Ella 
Warley  libeled  the  North  Star,  and  the  owners  of  the  latter  filed  a 
cross-libel  in  personam  against  the  owners  of  the  Ella  Warley.  The 
suits  were  tried  together,  and  the  district  court  held  the  Ella  Warley 
alone  in  fault,  and  rendered  a  decree  accordingly.  The  circuit  court 
held  both  vessds  in  fault,  and  rendered  a  decree  in  favor  of  the 
owners  of  the  Ella  Warley  for  so  much  of  their  damage  as  exceeded 
one-half  of  the  aggregate  damage  sustained  by  both  vessels.  This 
was  the  proper  decree  to  make  if  the  conclusion  reached,  as  to 
both  vessels  being  in  fault,  was  correct,  unless  the  question  arising  on  . 
the  limited-liability  act,  hereafter  discussed,  required  a  different  de- 
cree. Each  vessel  being  liable  for  half  the  damage  done  to  both,  if 
one  suffered  more  than  the  other,  the  difference  should  be  equally  di- 
vided, and  the  one  which  suffered  least  should  be  decreed  to  pay  one- 
half  of  such  difference  to  the  one  which  suffered  most,  so  as  to  equal- 
ize the  burden. 

Since  both  of  the  courts  below  held  the  Ella  Warley  to  be  in  fault, 
we  would  not  disturb  this  decision  without  preponderating  evidence 
to  the  contrary;  and  such  evidence  we  do  not  find.  On  the  contrary, 
we  think  that  the  whole  evidence  taken  together  sustains  the  conclu- 
sions reached. 

The  vessels  were  approaching  each  other  in  contrary  directions, 
nearly  head  on,  one  going  down  the  coast,  the  other  coming  up,  and 
saw  each  other's  mast-head  lights  when  eight  or  ten  miles  ;ipart. 
The  Ella  Warley,  instead  of  porting  her  helm  according  to  the  rule, 
starboarded  it  in  order  to  pass  outside,  ^his  was  evidently  the  first 
cause  of  the  disaster;  for,  as  the  North  Star  obeyed  the  rule,  it  brought 
the  vessels  directly  together.  It  is  also  obvious  that  the  persons  in 
charge  of  the  Ella  Warley  did  not  keep  a  sufficient  lookout,  for  they 
allege  that  they  only  saw  the  green  light  of  the  North  Star  until  the 
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instant  before  the  collision ;  while  it  is  demonstrable,  both  from  the 
diagram  produced  on  the  part  of  the  Ella  Warley,  and  from  the 
coorses  vrbich  the  two  vessels  mast  have  pursued,  that  after  they  were 
near  enough  to  discern  their  respective  side  lights,  the  red  light  of  the 
North  Star  was  exposed  to  the  view  of  the  Ella  Warley  during  the  entire 
approach,  and  must  have  been  seen  by  her  men  if  they  had  exercised 
the  least  diligence.  One  of  the  grounds  of  complaint  against  the  North 
Star  is  that  her  lights  were  not  properly  screened,  and  could  be  seen 
across  her  bow.  This  only  makes  it  the  more  certain  that,  from  the 
relative  position  of  the  vessels,  her  red  light  must  have  been  visible. 
It  is  impossible  that  it  was  hidden  from  view  up  to  the  time  imme- 
diately preceding  the  collision. 

As  to  the  question  whether  the  North  Star  was  also  in  fault  we 
agree  with  the  circuit  court  that  she  was.  The  rules  of  navigation 
in  force  at  the  time  required  that  the  side  lights  of  steamers  navigat- 
ing the  sea,  bays,  etc.,  should  be  fitted  with  in-board  screens  of  at 
Itiast  six  feet  in  length,  (clear  of  the  lantern,)  to  prevent  them  from 
being  seen  across  the  bow,  and  to  be  placed  in  a  fore-and-aft  line  with 
the  inner  edge  of  the  side  lights,  and  in  contact  therewith.  1  Pars. 
M.  Law,  679,  (Ed.  1859.)  In  fiat  defiance  of  this  rule  the  screens 
of  the  North  Star  did  not  project  two  inches  forward  of  the  bull's-eye 
of  the  lights,  so  that  the  lights  could  be  seen  two  or  three  points 
across  the  bow.  This  was  undoubtedly  one  reason  why  the  green 
light  of  the  North  Star  caught  the  eye  of  the  mate  and  others  on  board 
of  the  Ella  Warley  so  readily  as  it  did,  and,  indeed,  goes  to  some 
extent  to  mitigate  their  negligence  in  not  discerning  the  red  light. 
This  was  clearly  a  fault  on  the  part  of  the  North  Star,  and  one  that 
probably  contributed  to  the  accident.  We  think,  therefore,  that  both 
parties  were  in  fault. 

The  counsel  for  the  owners  of  the  Ella  Warley  now,  for  the  first 
time,  raise  a  question  upon  the  statute  limiting  the  liability  of  the 
ship-owners.  They  contend  that,  as  the  Ella  Warley  was  a  total  loss, 
the  owners  are  not  liable  to  the  owners  of  the  North  Star  at  all,  not 
even  to  have  the  balance  of  damage  struck  between  the  two  vessels ; 
but  that  the  half  of  their  damage  must  be  paid  in  full,  without  any 
deduction  for  the  half  of  the  damage  sustained  by  the  North  Star. 
This  proposition  is  so  startling  that  the  reasoning  employed  to  sup- 
port it  should  be  scrutinized  with  some  care  before  yielding  to  its 
force. 

The  rule  of  admiralty  in  collision  cases,  as  we  understand  it,  is 
that,  where  both  vessels  are  in  fault,  they  must  bear  the  damage  in 
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equal  parts,  the  one  suffering  least  being  decreed  to  pay  to  the  other 
the  amount  necessary  to  make  them  equal,  vrhich  amount,  of  course, 
is  one-half  of  the  difference  between  the  respective  losses  sustained. 
When  this  resulting  liability  of  one  party  to  the  other  has  been  as- 
certained, then,  and  not  before,  would  seem  to  be  the  proper  time  to 
apply  the  rule  of  limited  responsibility,  if  the  party  decreed  to  pay  is 
entitled  to  it.  It  will  enable  him  to  avoid  payment  pro  tanto  of  the  bal- 
ance found  against  him.  In  this  case  the  duty  of  payment  fell  upon 
the  North  Star,  the  owners  of  which  have  not  set  up  any  claim-  to  a 
limit  of  responsibility.  This,  as  it  seems  to  us,  ends  the  matter. 
There  is  no  room  for  the  operation  of  the  rule. 

The  contrary  view  is  based  on  the  idea  that,  theoretically,  (sup- 
posing both  vessels  in  fault,)  the  owners  of  the  one  are  liable  to  the 
owners  of  the  other  for  one-half  of  the  damage  sustained  by  the  lat- 
ter ;  and,  vice  versa,  that  the  owners  of  the  latter  are  liable  to  those 
of  the  former  for  one-half  of  the  damage  sustained  by  her.  This,  it 
seems  to  us,  is  not  a  true  account  of  the  legal  relations  of  the  parties. 
It  is  never  so  expressed  in  the  books  on  maritime  law.  '  On  the  «on- 
trary,  the  almost  invariable  mode  of  statement  is  that  the  joint  dam- 
age is  equally  divided  between  the  parties;  or  (as  in  some  author- 
ities) it  is  spoken  of  as  a  case  of  average.  Thus,  Lord  Stowbll 
says : 

"A  misfortune  of  this  kind  may  arise  where  both  parties  are  to  blame, 
where  there  has  been  want  of  due  diligence  or  of  skill  on  both  sides.  In  such 
ii  case  the  rule  of  law  is  that  the  loss  must  be  apportioned  between  them,  as 
having  been  occasioned  by  the  fault  of  both  of  them."  TJie  Woodrop  SUns,  2 
Dod.  83. 

This  statement  of  the  law  was  adopted  in  the  text  of  Abbott  on 
Shipping,  p.  3,  e.  1,  §  2.  It  is  also  adopted  by  Mr.  Bell,  in  his  Com- 
mentaries on  the  Laws  of  Scotland,  (vol.  1,  pp.  580,  581,)  who  re- 
marks : 

"  By  the  maritime  law  this  is  a  case  of  average  loss  or  contribution,  in 
which  both  ships  are  to  be  taken  into  tlie  reckoning,  so  as  to  divide  the  loss.'' 

It  is  also  adopted  in  the  later  text-writers.  See  McLach.  Merch. 
Shipp.  374.     In  Hopkins  on  Average,  189,  it  is  stated  thus : 

"  If,  as  the  result  of  cross-actions  in  admiralty,  both  vessels  be  found  in 
fault,  the  rule  of  the  court  is  to  add  the  damages,  losses,  and  costs  of  the  two 
ships  together,  and  to  divide  the  joint  sum  iu  moieties  and  decree  each  vessel 
to  bear  an  equal  portion." 

If  we  go  back  to  the  text  of  the  law,  in  the  rules  of  Oleron,  followed 
in  the  laws  of  Wisbuy  and  other  laws,  we  find  it  expressed  in  substan- 
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tially  the  same  manner.  The  case  is  supposed  of  a  ship  coming  into 
port  negligently  managed,  and  striking  a  vessel  at  anchor  in  an  im- 
proper position,  so  that  both  are  in  fault  and  both  are  damaged. 
The  role  eaya : 

"  The  damage  oug^t  to  be  appraised  and  divided  half  and  half  between  the 
two  ships,  and  the  wines  tliat  are  in  the  two  ships  ought  to  divide  the  dam- 
age between  the  merchants."  1  Fardessiis,  Collection  de  lois  Maritime,  334; 
Cleirao,  Us  et  C!ontume  de  la  Met,  55;  Sea  Laws,  141;  1  Pet.  Adm.  App. 
xxiii. 

In  Jacobson's  Laws  of  the  Sea  it  is  said : 

"If  the  damage  is  done  reciprocally,  such  damage  is  ^portioned  in  com- 
mon between  the  parties." 

The  French  Ordinance  of  1681  expresses  the  rale  in  exactly  the 
same  way: 

"  The  damage  shall  be  paid  equally  by  the  ships  which  have  caused  it  and 
suffered  it."    Yalin,  lib.  8,  tit  7,  art.  10. 

On  this  Yalin  remarks :  « 

"Whenever  damage  by  collision  Is  adjudged  common  average  between  the 
two  ships,  the  decree  is  that  the  costs  of  suit  and  the  appraisement  of  the  dam- 
age shall  be  equally  borne  in  common,  to  effect  which  they  are  made  into  on< 
mass  with  a  calculation  of  the  average." 

Emerigon,  who  had  great  experience  as  an  admiralty  lawyer  and 
jndge,  says,  upon  the  same  article : 

"The  damages  sustained  by  both  ships  are  appraised  and  made  into  one 
mass,  which  is  equally  divided."    Assurances,  c.  12,  sec.  14,  §  3. 

Boulay-Faty,  commenting  on  the  Code  de  Commerce,  art.  407, 
which  relates  to  the  same  subject,  says : 

"We  conclude,  then,  that  after  due  regard  is  bad  to  the  character  of  the 
damaged  parts  of  each  ship,  the  injury  and  damage  which  they  have  sustained 
and  the  appraisal  thereof,  being  added  together  in  a  single  mass,  must  be  di- 
vided so  as  to  be  eqnally  borne  by  each  of  the  ships  which  have  been  struct^." 
Droit  Commercial,  vol.  4,  p.  497. 

In  this  country  the  same  mode  of  expressing  the  law  has  always 
prevailed.  The  first  case  in  which  the  question  came  before  this 
court  was  that  of  The  Catharine  v.  Dickinson,  17  How.  170,  in  which 
both  vessels  were  adjudged  to  have  been  in  fault;  and  the  court,  by 
Justice  Nelson,  adopted  the  admiralty  rule  as  it  had  been  adminis- 
tered in  the  district  and  circuit  courts.  Justice  Nelson  said :  "The 
question,  we  beUeve,  has  never  until  now  come  distinctly  before  this 
court  for  decision.     The  rule  that  prevails  in  the  district  and  circuit 
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ooorta^  we  understand,  has  been  to  divide  the  loss;"  and  he  cites  the 
case  of  The  Rival,  decided  by  Jadge  Spbaoub,  (Spr.  160,)  and  the 
leading  English  decisions  on  the  sabjeot.  Subsequent  decisions  have 
invariably  used  the  same  language.  21  Hov.  184;;  9  Wall.  513;  11 
WaU.  164;  S.  G.  18  Wall.  51,  56;  92  U.  S.  695;  93  U.  S.  818;  8 
Kent,  231. 

These  authorities  conclusively  show  that,  according  to  the  general 
maritime  law,  in  oases  of  collision  occurring  by  the  fault  of  both  par- 
ties, the  entire  damage  to  both  ships  is  added  together  in  one  com- 
mon  mass  and  equally  divided  between  them,  and  thereupon  arises 
a  liability  of  one  party  to  pay  to  the  other  such  sum  as  is  necessary 
to  equalize  the  burden.  This  is  the  rule  of  mutual  liability  between 
the  parties.  But  when  claims  are  prosecuted  judicially  the  courts 
regard  the  pleadings,  and  the  English  'courts  are  very  strict  in  hold, 
ing  the  parties  to  their  allegations,  and  in  refusing  relief  unless  it  is 
sought  in  a  direct  mode.  If  only  one  party  sues  and  the  other  merely 
defends  the  suit,  and  upon  the  proofs  it  appears  that  both  parties  are 
in  fault,  the  court  declares  this  fact  in  the  decree,  and  decrees  to  the 
libelant  one-half  of  the  damage  sustained  by  him;  the  damage  sus- 
tained by  the  respondent  not  being  regarded  as  the  sabjeot  of  investi- 
gation determinable  in  that  suit.  This  technical  result  of  the  form 
of  proceeding  and  pleadings,  in  which  the  respondent  suffers  himself 
to  be  placed  in  a  position  of  disadvantage,  has  led  to  the  erroneous 
notion  that  each  party  is  entitled  by  the  law  to  be  paid  one-half  of 
his  damage  by  the  other  party,  and  that  each  claim  is  independent 
of  the  other.  But  where  both  parties  lile  libels,  as  they  are  entitled 
to  do,  although  to  conform  to  the  pleadings  a  decree  may  be  rendered 
in  each  suit  in  favor  of  the  libelant  for  one-half  of  his  damage,  even 
the  English  courts  will  not  allow  two  executions,  but  will  grant  a 
monition  in  favor  of  that  party  who  has  sustained  most  damage  for 
the  balance  necessary  to  make  the  division  of  damages  equal.  This 
is  an  awkward  way  of  arriving  at  the  result  contemplated  by  the  law. 
It  may  have  its  conveniences  in  some  cases,  as  where  the  innocent 
owners  of  cargo  are  the  libelants,  for  they  are  not  responsible  for  any 
part  of  the  loss.  But  as  between  the  ship-owners  themselves  it 
involves  an  apparatus  of  two  distinct  suits  to  get  at  one  result,  when 
one  suit,  or  two  suits  consolidated  together,  would  be  in  every  respect 
more  convenient.  The  difficulty  is  obviated  in  England,  to  a  certain 
extent,  where  each  party  has  brought  suit,  by  directing,  with  the 
assent  of  the  parties,  that  the  proceedings  shall  be  conducted  together 
80  as  to  save  the  expense  of  a  double  investigation.  ^ 
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To  show  the  difficulties  nnder"whioh  the  English  admiralty  courts 
have  labored,  in  seeking  to  do  complete  justice,  one  or  two  oases  maj 
be  referred  to.  In  the  case  of  The  Seringapatam,  reported  in  2  W. 
Bob.  506,  and  3  W.  Bob.  38,  a  collision  had  occurred  between  that 
ship  and  the  Danish  ship  Harriet,  by  which  the  latter  was  sunk  with 
a  loss  of  ship  and  cargo.  A  libel  was  filed  by  the  owners  of  the  Har- 
riet and  cargo  against  the  Seringapatam,  and  an  appearance  was 
entered.  A  cross-libel  was  also  filed,  but  as  the  owners  of  the  Har- 
riet resided  abroad,  no  process  could  be  serTed,  and  no  appearance 
was  entered,  and  the  suit  was  discontinued.  A  decree  was  made  in 
the  original  suit  declaring  that  both  parties  were  in  fault,  and  that 
the  damage  should  be  equally  borne  by  them,  and  condemning  the 
respondents  to  pay  a  moiety  of  the  damages  suffered  by  the  Harriet 
and  her  cargo.  After  an  appeal  and  affirmance  of  the  decree,  mo- 
tion was  made  in  behalf  of  the  owners  of  the  Seringapatam  praying 
that  the  court,  in  estimating  the  compensation  due  to  the  owners  of 
the  Harriet,  would  direct  the  register  to  ascertain  and  deduct  there- 
from  a  moiety  of  the  damage  sustained  by  the  Seringapatam.  Sat 
it  was  objected  that  the  owners  of  the  latter  were  only  defendants, 
and  no  prayer  for  compensation  was  made  in  their  behalf,  and  none 
could  be  allowed.    Dr.  LnsHiNaToit  said : 

"  If  the  two  actions  had  been  going  on  according  to  the  ordinary  usage  and 
practice  in  these  cases,  the  sentence  of  the  court  would  have  attached  to  both 
vessels,  and  the  court  would  have  decreed  a  joint  reference  to  ascertain  the 
amount  of  the  total  damage,  and  would  have  directed  the  said  damage,  with 
the  costs,  to  be  equally  divided  between  the  respective  owners.  The  cross- 
action,  however,  having  lieen  abandoned,  the  court  made  its  decree  for  a  moiety 
of  the  damage  done  to  the  Harriet,  and  this  decree  lias  been  affirmed  by  the 
privy  counsel." 

Then,  after  showing  that  the  appeal  and  affirmance  would  not 
stand  in  the  way  of  doing  justice,  he  adds : 

"  I  do  not  exactly  see  how  I  can  deal  with  the  second  suit,  which  has  been 
abandoned,  as  an  existing  suit,  and  say  to  the  owners  of  the  Seringapatam, 
jrou  shall  have  the  benefit  of  a  decree  which,  in  point  of  fact,  has  never  been 
pronounced  in  their  favor.  The  difficulty,  it  is  true,  is  created  by  the  pecnliar 
circumstances  of  the  case  itself,  and  if  I  could  have  foreseen  the  result  of  the 
proceedings  before  the  Trinity  Masters,  I  would  certainly  have  made  some 
arrangements  at  the  time  to  meet  the  circumstances  of  the  case,  for  I  never 
will  be  Induced,  unless  compelled  by  law,  to  further  the  commission  of  an 
injustice  towards  either  party  upon  a  mere  matter  of  form.  Taking  all  the 
circumstances  of  the  case  into  my  consideration,  the  course  J  shall  adopt  is  this; 
I  shall  not  depart  from  my  original  decree,  but  shall  confine  the  reference  to  the 
amount  of  compensation  to  which  the  owners  of  the  Harriet  are  entitled. 
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At  the  same  time,  T  shall  not  permit  the  full  amoant  of  that  compensation  to 
be  paid  to  them  unless  they  submit  to  the  deduction  of  a  moiety  of  the  damages 
sustained  by  the  owners  of  the  Seringapatam." 

In  the  case  of  The  Calypso,  Swab.  28,  a  collision  had  occurred  with 
the  Equivalent.  The  owners  of  the  Calypso  brought  suit,  and  the 
decree  was  that  both  parties  were  in  fault,  and  pronounced  for  half  the 
Calypso's  damage.  Then  the  owners  of  the  Equivalent  sued,  and  the 
owners  of  the  Calypso  presented  a  petition  that  the  suit  should  be 
dismissed  because  of  tiie  former  adjudication.  Or.  LcsaiNOTON  de- 
clined to  dismiss,  but  without  deciding  whether  the  matter  might  not 
be  set  up  as  a  defense,  and  intimated  that  it  was  not  commendable  to 
wait  the  result  of  one  action  before  bringing  a  cross-action,  and  he 
refused  costs.     He  said: 

"  The  usual  practice  is  that  when  one  vessel  has  been  proceeded  against  in 
a  cause  of  collision,  and  the  owners  of  the  other  think  they  have  any  chance 
of  obtaining  a  decree  in  their  favor  to  ^nter  a  cross-action,  and  it  is  generally 
agreed  between  the  practitioners  that  the  decision  in  the  one  case  shall  gov- 
ern the  decision  in  the  other.  I  am  not  aware  that  it  is  in  the  power  of  the 
court,  if  the  proctors  were  not  consenting  to  such  an  agreement,  to  say  that 
both  actions  should  be  governed  by  the  one  as  a  matter  of  right." 

These  oases  serve  to  show  how,  by  reason  of  the  technicalities  of 
procedure,  and  the  clumsiness  of  the  process  used  for  attaining  the 
correct  result,  the  original  maritime  role,  though  in  itself  simple  and 
easy  of  application,  became  involved  and  obscured. 

Thus,  where  the  merchant  shipping  act  declared  that  if  certain 
rules  of  navigation  were  infringed  the  owner  should  not  recover  for 
any  damage  sustained  in  a  collision,  it  was  held  that  he  should  not 
have  the  benefit  of  average,  {The  Aurora,  Lush.  Adm.  327.)  and 
where  the  same  act  exempted  the  owner  from  responsibility  for  the 
acts  of  a  compulsory  pilot,  it  was  held  that  he  should  not  be  subject 
to  average,  though  entitled  to  recover  half  of  his  own  loss  from  the 
other  vessel  in  fault,  {The  Montreal,  17  Jurist,  538;  S.  C.  24  Eng.  L. 
&  Eq.  E.  580.)  These  decisions  were  contrary  to  the  maritime  rule, 
though  perhaps,  in  the  former  case,  the  words  of  the  statute  required 
the  construction  given  to  it.  See  1  Pars.  Shipp.  596 ;  2  Pars.  Shipp. 
115-117. 

A  like  departure  from  the  maritime  rule,  we  think,  was  made  in  the 
Inte  case  of  Chapman  v.  Netherlands  Steam  Nov.  Co.  L.  R.  4  Prob. 
Div.  157,  which  is  much  relied  on  by  the  counsel  of  the  Ella  Warley. 
In  that  case  a  collision  occurred  between  the  Savemake,  owned  by 
Chapman  &  Co.,  and  the  Vesuvius,  owned  by  the  Netherlands  Corn- 
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puny,  by  which  the  YesaTins  waB  sank,  with  a  total  loss  of  ship  and 
cargo,  valued  at  £28,000,  and  the  Savernake  was  damaged  £4,000. 
The  owners  of  the  Yesnvius  bronght  soit,  and  the  owners  of  the 
Savernake  pat  in  a  eoonter-claim,  the  sabstitate  created  by  the  late 
jadicatare  act  for  the  old  cross-action.  Both  parties  being  declared 
in  fault,  a  reference  was  made  to  the  register  to  ascertain  the  dam- 
ages of  the  various  parties.  At  this  point,  the  owners  of  the  Saver- 
nake filed  a  bill  in  equity  to  obtain  the  benefit  of  limited  liability, 
proffering  £5,064  as  the  value  of  their  ship  at  £8  per  ton;  and  ob» 
tained  a  decree  for  paying  into  court  that  fund  with  interest.  The 
question  then  arose  as  to  the  disposition  of  this  fund,  and  for  what 
amount  each  party  in  interest  should  be  permitted  to  prove  for  div- 
idend. Sir  Geobob  Jxssel,  master  of  the  rolls,  decided  that  the 
owners  of  the  cargo  of  the  Vesuvius  and  her  master  and  crew  were 
entitled  to  prove  for  half  of  their  loss.  As  to  the  owners  of  the  ship 
his  decision  was  that  the  proper  amount  to  be  proved  was  the  half  of 
her  value,  less  the  half  of  the  loss  sustained  by  the  Savernake,  ac- 
cording to  the  maritime  rule  as  before  explaindd.  The  owners  of  the 
Savernake  appealed,  and  contended  that  their  claim  for  a  moiety  of 
damage  sustained  by  them,  (which  was  £2,000,)  should  stand  good 
against  the  owners  of  the  Vesuvius  absolutely,  and  should  not  be  de- 
ducted from  the  moiety  of  loss  sustained  by  the  Vesuvius,  but  that 
the  owners  of  the  latter  should  prove  against  the  fund  for  their  entire 
moiety  of  loss  without  deduction.  This  would  have  the  effect  of  en- 
abling them  to  set  off  the  £2,000  against  any  dividend  which  might 
*  be  awarded  to  the  owners  of  the  Vesuvius,  and  would  enable  them  to 
get  back  so  much  of  the  amount  paid  into  court.  The  master  of  the 
rolls  had  considered  this  a  preposterous  claim,  and  contrary  to  the 
meaning  of  the  maritime  rule.  But  the  majority  of  the  Lords  Jus- 
tices, Baoai>lat  and  Cotton,  against  the  opinion  of  Lord  Justice  Bbett, 
reversed  the  decision,  and  decreed  in  the  manner  contended  for  by 
the  appellants.  We  have  carefully  considered  the  reasons  given  by 
the  various  judges,  and  are  unable  to  avoid  the  conclusion  that  the 
master  of  the  rolls  and  Lord  Jnstice  Bbett  took  the  proper  view  of 
the  subject. 

In  this  country  the  courts  of  the  United  States  are  not  subject  to 
the  same  disabilities  which  embarrass  the  proceedings  of  the  English 
courts.  By  the  act  of  congress  of  July  22,  1813,  (Rev.  St.  §  921,)  it 
is  enacted  that  "where  causes  of  a  like  nature,  or  relative  to  the  same 
question,  are  pending  before  a  court  of  the  United  States,  the  court 
.  v.l— 4 
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may  make  snoh  orders  and  rules  oonceming  proceedings  therein  as 
may  be  conformable  to  the  usages  of  courts  for  avoiding  unnecessary 
costs  or  delay  in  the  administration  of  justice,  and  may  consolidate 
said  causes  when  it  appears  reasonable  to  do  so."  The  power  of  con- 
solidation here  given  enables  the  district  courts  sitting  in  admiralty  to 
provide  for  eases  of  the  kind  under  consideration  in  a  manner  adapted 
to  the  ends  of  justice  and  the  exact  rights  of  the  parties.  We  under- 
stand that  it  is  freely  exercised  by  them.  At  all  events,  it  clothes 
them  with  the  necessary  authority,  in  cases  of  collision,  to  combine 
the  suits  arising  thereon  into  a  single  proceeding,  and  where  both 
parties  are  found  to  be  in  fault,  to  make  a  single  decree,  (as  was  done 
in  this  case,)  in  accordance  with  their  rights  and  obligations  as  result- 
ing from  the  law.  And  even  where  no  cross-libel  is  filed,  if  the  re- 
spondents in  their  answer  allege  damage  sustained  by  them  in  the 
collision,  and  charge  fault  against  the  vessel  of  the  libelants,  and 
pray  a  set-off  or  recoupment,  in  case  they  should  themselves  be  held 
to  be  in  fault,  we  see  no  good  reason  why  they  should  not  have  the 
benefit  of  average  afforded  by  the  law,  at  least  to  the  extent  of  the 
claim  of  the  libelants.  This  would  be  more  in  accord  with  the  liberal 
spirit  in  which  the  rules  of  pleading  are  administered  in  this  country, 
than  a  rigid  adherence  to  the  English  practice  would  admit  of. 

In  the  case  of  The  Sapphire,  18  Wall.  6ft,  Mr.  Justice  Stboko,  de- 
livering the  opinion  of  this  court,  observed : 

"  We  do  not  say  thnt  a  cross-libel  ia  always  necessary  in  a  case  of  collision, 
in  order  to  enable  claimants  of  an  offending  vessel  to  set  off  or  recoup  the 
damages  sustained  by  such  vessels,  if  both  be  found  in  fault.    It  may,  bow-* 
ever,  well  be  questioned  whether  it  ought  not  to  appear  in  the  answer  that 
there  were  such  damages." 

As  it  nowhere  appeared  by  the  pleadings  in  that  case  that  the  re- 
spondents had  sustained  any  damage,  it  was  held  that  they  had 
waived  any  claim  for  such  damage.  The  suggestion  of  Justice 
Stbomo,  however,  as  to  the  non-necessity  of  a  cross-libel  is  a  very 
pregnant  one. 

But  waiving  further  discussion  as  to  the  proper  or  admissible 
mode  of  pleading, — for  the  respondents  in  this  case  did  file  a  cross- 
libel, — it  is  sufficient  to  say  that  the  forms  and  modes  of  proceeding 
in  the  courts  of  the  United  States  are  not  such  as  to  interpose  any 
serious  difficulties  in  the  way  of  carrying  out  the  simple  rule  of  the 
maritime  law  with  regard  to  averaging  the  damages  occasioned  by  a 
collision  where  both  vessels  are  in  fault.  And  if  there  were,  it  would 
not  alter  the  relative  rights  of  the  parties  as  settled  by  that  law.    We 
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have  referred  to  the  embarrassmenta  oaased  by  the  technical  rales  of 
procednre  in  the  English  oourts  for  the  purpose  of  accounting  for 
their  apparent  departure  from  the  maritime  rule  of  liability  in  some 
cases. 

Ih  conclusion  it  is  proper  to  remark  that  the  British  statutes  on  the 
subject  of  limited  responsibility  of  ship-owners,  as  well  as  those  which 
regulate  the  forms  of  proceeding,  are  different  from  ours.  The  rule 
of  limitation  as  administered  by  us  is  much  more  liberal  to  the  ship- 
owners than  the  English  rule.  We  only  make  them  liable,  when  free 
from  personal  fault,  for  the  value  of  their  ship  after  the  collision,  so 
that  if  the  ship  is  lost  their  further  liability  is  extinguished;  while 
in  England  it  is  maintained  to  the  extent  of  £8  per  ton,  and  in  some 
cases  £15  per  ton,  of  their  ship's  measurement.  To  apply  to  our  law 
the  rule  of  construction  which  was  given  by  the  Lords  Justices  in  the 
case  of  Chapman  v.  Netherlands  Co.,  would  often  result,  and  would  in 
this  case  result,  In  positive  injustice.  It  would  enable  the  owners  of 
the  Ella  Warley  to  obtain  full  compensation  for  a  moiety  of  their  loss, 
while  the  owners  of  the  North  Star  would  have  to  sustain  both  their 
own  entire  loss  and  half  of  that  of  the  owners  of  the  Ella  Warley, 
while  both  vessels  were  alike  to  blame  for  the  collision.  A  rule  which 
leads  to  such  results  cannot  be  a  sound  one. 

Applying  to  the  present  case  the  maritime  rule  as  we  understand 
it,  it  being  ascertained  that  both  parties  were  in  fault,  the  damage 
done  to  both  vessels  should  have  been  added  together  in  one  mass  or 
sum  and  equally  divided,  and  a  decree  should  have  been  pronounced 
in  favor  of  the  owners  of  the  Ella  Warley  (which  suffered  most) 
against  those  of  the  North  Star  (which  suffered  least)  for  half  the 
difference  between  the  amounts  of  their  respective  losses;  for  the 
Ella  Warley  by  her  loss  discharged  her  portion  of  the  common  bur- 
den, and  so  much  more  as  the  amount  that  would  thus  be  decreed  in 
her  favor.  Her  delivery  to  the  waves  was  tantamount  to  her  pur- 
render  into  court  in  case  she  had  survived.  It  extinguished  the  per- 
sonal liability  of  her  owners  by  the  mere  operation  of  the  maritime 
rule  itself.  As  there  was  no  decree  against  her  owners  for  the .  pay- 
ment of  money,  there  was  no  room  for  the  application  in  their  favor 
of  the  statute  of  limited  liability.  The  owners  of  the  North  Star  do 
not  claim  the  benefit  of  the  law,  and  probably  could  not,  because  the 
fault  of  that  ship  lay  in  her  original  construction,  and  was  attributa- 
ble to  the  owners  themselves.  So  that,  in  fact,  the  question  of  lim- 
ited liability  had  no  application  to  the  case. 
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At  the  same  time  it  is  proper  to  say  that  it  is  at  least  qaestionable 
whether  the  benefit  of  the  statute  can  be  accorded  to  any  ship-owner 
or  owners,  in  the  absence  of  any  claim  therefor  in  the  pleadings. 
Such  claim  mast  always  be  based  on  the  collateral  fact  that  the  loss 
or  damage  was  "occasioned  or  incurred  without  the  privity  or  kndwl- 
edge  of  snch  owner  or  owners,"  (Revised  St.  §  4283,)  and  it  would 
seem  that  an  allegation  of  that  fact  should  somewhere  appear  in  the 
pleadings.  As  no  such  allegation  is  made,  and  no  claim  of  the  kind 
is  set  up  by  the  owners  of  the  Ella  Warley,  it  would  be  exercising  a 
greater  latitude  of  indulgence  to  allow  it  to  be  set  up  now,  than  has 
ever  been  asked  of  this  court  before.  Nevertheless,  as  the  time  within 
which  a  party  may  be  allowed  to  institute  supplemental  proceedings 
for  obtaining  the  benefit  of  the  law  has  never  been  precisely  defined, 
we  have  deemed  it  best  to  decide  the  case  upon  the  rights  of  the  par- 
ties on  the  merits,  in  order  to  save  farther  litigation  and  expense. 

Since,  therefore,  the  decree  of  the  circuit  court  was  made  in  precise 
conformity  with  the  views  which  we  have  expressed,  it  must  be  af- 
firmed, with  interest  from  its  date;  and  inasmuch  as  both  parties  have 
appealed  from  said  decree  upon  grounds  which  have  not  been  sus- 
tained, each  party  should  pay  their  own  costs  on  this  appeal ;  and 
the  cause  must  be  remitted  to  the  circuit  court  for  such  further  pro- 
ceedings as  may  be  in  accordance  with  law. 


(108  U.  8.  89) 

AuEBiOAK  CoTTon-TiB  Co.  (Limited)  and  others  v.  Biuuors  and  others. 

(November  6, 1882.) 
Patent— luFBOTEMENT  nr  Cotton-Bau  TiBt, 

The  plaintifb  were  the  owaers  of  patents  for  Improvements  in  metallio  cotton-bale 
ties,  each  tie  consisting  of  a  buclcle  and  a  band.  They  granted  no  licenses  to 
make  the  ties,  but  themselves  made  them  and  supplied  the  market.  They 
stamped  in  the  metal  of  the  buckle  the  words  "  Licensed  to  use  once  only." 
"the  defendants  bought  as  scrap-iron  the  buckles  and  bands  at  the  cotton  mills, 
after  the  bands  had  been  severed  to  release  the  bale,  and  rolled  and  straight- 
ened the  pieces  of  the  bands,  and  riveted  together  their  ends,  and  cut  them  into 
proper  length  for  ties,  and  sold  them  with  the  buckles  to  be  used  as  ties,  noth- 
ing being  done  to  the  buckles.  ^  SOd,  that  the  defendants  had  infringed  the 
patents. 

It  was  not  decided  that  they  were  liable  as  infringers  merely  because  they  had  sold 
the  buckle  considered  apart  from  the  band  or  from  the  entire  stmcture  as  a  tie. 
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Appeal  from  the  Giroait  Court  of  the  United  States  for  the  Distriot 
of  Bhode  Island. 

S.  A.  Duncan,  for  appellants. 

B.  F.  TAurston^  for  appellees. 

Blatchford,  J.  This  is  an  appeal  by  the  plaintiffs  in  a  suit  in 
equity  from  a  decree  dismissing  the  bill  of  complaint.  The  suit  was 
brought  for  the  infringement  of  three  several  letters  patent :  No. 
19,490,  granted  to  Frederic  Cook,  March  2,  1858,  for  an  "improve* 
ment  in  metallio  ties  for  cotton-bales,"  and  extended  for  seven  years 
from  March  2,  1872;  reissued  letters  patent  No.  5,333,  granted  to 
James  J.  MeComb,  as  assignee  of  George  Brodie,  March  25,  1873, 
for  an  "improvement  in  cotton-bale  ties,"  (the  original  patent  having 
been  granted  to  Brodie  as  inventor  March  22,  1859,  and  reissued  to 
him  April  27,  1869,  and  extended  for  seven  years  from  March  22, 
1873;)  and  No.  81,252,  granted  to  J.  J.  McGomb,  January  29,  1861, 
for  an  "improvement  in  iron  ties  for  cotton-bales,"  and  extended  for 
seven  years  from  January  29,  1875.  They  are  severally  known  as 
the  Cook,  the  Brodie,  and  the  McComb  patents.  The  Cook  patent 
expired  March  2,  1879;  the  Brodie  patent,  March  22,  1880;  and  the 
McComb  patent,  Januaiy  29,  1882.  The  plaintiffs  are  the  American 
Cotton-tie  Company,  (Limited,)  a  British  corporation ;  James  J.  Mc- 
Gomb, administrator  of  Mary  F.  McGomb,  deceased;  and  the  said 
James  J.  McComb,  Charles  G.  Johnson,  and  Emerson  Foote,  each  in 
his  own  behalf  and  as  a  copartner  in  a  firm  called  the  American 
Cotton-tie  Company.  The  defendants  are  Simeon  W.  Simmons  and 
two  other  persons,  doing  business  as  the  Providence  Cotton-tie  Com- 
pany. The  Cook  patent  was  assigned  to  McComb  March  21,  1872. 
The  Brodie  reissue  of  1869,  with  all  rights  to  reissue,  renewal,  and 
extensipn,  was  assigned  to  McComb  March  19, 1873.  On  the  twenty- 
second  of  June,  1874,  McComb  assigned  to  himself,  Johnson,  and 
Foote,  who  composed  the  firm  called  the  American  Cotton-tie  Com- 
pany, the  Cook  patent  as  extended,  and  the  Brodie  patent  as  reissued 
in  1869  and  as  extended.  Mary  F.  McComb  became,  in  1861,  the 
owner  of  the  McComb  patent.  She  died  in  1874  intestate,  and  Mc- 
Comb was  appointed  her  administrator.  On  the  first  of  March,  1876, 
the  firm  called  the  American  Cotton-tie  Company  assigned  to  the 
corporation  called  the  American  Cotton-tie  Company,  (Limited,)  the 
Cook  patent  as  extended,  and  the  Brodie  patent  as  extended  and  as 
reissued  in  1873.  On  the  same  day,  McComb,  individually  and  as 
administrator,  assigned  to  the  said  corporation  the  McComb  patent 
and  its  extension. 
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The  bill  is  in  the  usaal  form,  and  was  filed  in  November,  1S76.  It 
alleges  that  the  defendants  have  made,  used,  and  sold  to  others  to  be 
used,  the  patented  inventions,  and  also  metallic  ties  for  cotton  bales 
containing  the  patented  inventions.  No  defense  Affecting  the  valid- 
ity of  the  patents  sued  on  is  set  up  in  the  answer.  The  only  defense 
pleaded  or  made  is  as  to  infringement. 

The  corporation  plaintiff,  since  it  acquired  title  to  the  three  pat- 
ents in  March,  1876,  has  carried  on  the  business  of  making  cotton- 
bale  ties  under  the  patents.  The  form  of  tie  it  has  principally  made 
is  the  form  of  the  McComb  patent,  which  is  called  the  "arrow  tie," 
from  the  shape  of  the  five-sided  bole  cut  in  the  plate  of  the  buckle. 
It  bits  not  granted  any  licenses  to  make  the  ties,  but  has  itself  sup- 
plied the  demand  for  them.  The  tie  consists  of  a  buckle  and  a  band 
all  made  of  metal.  The  band  goes  around  the  bale,  and  the  two  ends 
of  it  are  confined  by  means  of  the  buckle.  On  each  of  the  buckles 
which  the  corporation  has  made  and  pat  upon  the  market  it  has 
placed  the  words  "Licensed  to  use  once  only,"  stamped  into  the  body  of 
the  metal.  This  practice  was  also  observed  by  its  predecessor,  the 
copartnership  firm. 

The  tie,  consisting  of  buckle  and  band,  is  purchased  by  the  person 
who  debires  to  use  it  to  confine  the  cotton  in  the  bale,  and  is  placed 
around  the  bale  on  the  plantation  or  at  the  cotton-press.  '  It  remains 
on  the  bale  until  the  bale  reaches  the  cotton-mill,  and  the  band  of 
the  tie  which  is  of  hoop-iron,  is  then  cut.  The  buckle  and  the  band, 
thus  free,  become  scrap-iron,  and  are  sold  as  such.  The  hoop  is  too 
short  for  the  length  required  for  baling,  if  it  were  to  be  mended  by 
lapping  and  riveting  the  two  ends  at  the  place  of  severance,  and  to 
bale  with  it  requires  that  there  should  be  a  free  end  which  may  be 
confined  at  the  buckle  in  the  process  of  baling.  The  defendants  buy 
the  buckles  and  severed  hoops  at  the  cotton-mills,  as  scrap-iron,  the 
hoops,  when  bought,  being  in  bundles,  bent,  and  being  pieces  of  un- 
equal lengths,  some  cut  at  one  distance-  from  the  buckle  and  some  at 
another.  The  defendants  straighten  the  old  pieces  of  hoop  and  roll 
them  by  cold  rolling,  and  punch  the  ends  with  holes,  and  rivet  the 
pieces  together,  and  form  a  band  by  cutting  it  to  the  proper  length, 
which  band,  with  the  buckle  accompanying  it,  makes  a  tie  ready  for 
use.  In  using  the  tie  one  end  of  the  band  is  attached  to  one  end  of 
the  buckle  by  a  loop  in  that  end  of  the  band,  and  then  the  band  is 
passed  around  the  bale,  and  its  free  end  is  slipped,  by  a  loop  made 
in  it,  through  a  slit  in  the  buckle,  around  the  other  end  of  the  buckle 
while  the  bale  is  under  pressure.      When  the  pressure  is  removed 
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the  expansive  force  of  the  compressed  cotton  holds  the  looped  ends 
of  the  bands  in  place  in  the  buckle,  the  looped  ends  being  confined 
between  the  bale  and  the  body  of  the  band.  The  use  of  the  arrow 
tie  has  been  very  extensive.  The  defendants  sell  to  others  to  be 
used  the  ties  which  they  so  prepare,  and  do  not  themselves  bale 
cotton  with  them.  Baled  cotton  is  sold  in  the  United  States  without 
tare ;  that  is,  the  iron  of  the  backle  and  the  hoop  is  weighed  with  the 
cotton  and  the  bagging,  and  the  whole  is  sold  by  weight  at  the  price 
of  the  cotton  per  pound.  The  scrap-iron,  consisting  of  the  backles 
and  cut  hoops,  is  sold  at  1;^  cents  per  pound,  while  the  corporation 
sells  its  ties  at  6  cents  per  ponnd. 

The  specification  of  the  Cook  patent  describes  a  buckle  with  a  slot 
out  through  one  of  its  end-bars,  so  that  the  end  of  the  band  may  be 
slipped  through  sidewise  instead  of  being  pushed  through  endwise. 
The  third  claim  is  to  "the  herein-described  '  slot,'  cut  through  one  bar 
of  clasp,  which  enables  the  end  of  the  tie  or  hoop  to  be  slipped  side- 
wise  underneath  the  bar  in  clasp,  so  as  to  effect  the  fastening  with 
greater  rapidity  than  by  passing  the  end  of  the  tie  through  endwise." 

The  specification  of  the  Brodie  reissue  states  that  his  invention 
"relates  to  the  combination  with  open-slotTties  of  metallic  bands  hav- 
ing their  ends  free,  and  held  in  position  by  the  expansion  of  the 
bale."  Some  of  the  drawings  show  an  open  slotted  link  or  buckle  in 
connection  with  a  band,  and  the  specification  states  that  the  ends  of 
the  band  are  "turned  under  the  link  and  held  in  position  by  the 
pressure  exerted  by  the  expansion  of  the  bale."  It  adds:  "In  the 
latter  mode  of  nse  the  slack  may  be  readily  taken  up  by  forming  the 
loop  in  the  iron  at  the  moment  of  making  the  fastening,  and  passing 
the  end  thus  looped  through  the  opening  in  the  side  of  the  link.  The 
band  is  thus  slipped  sidewise  through  the  opening  into  the  slot,  in- 
stead of  thrusting  it  through  endwise."  The  third,  fourth,  and  fifth 
claims  of  the  Brodie  reissue  are  in  theae  words : 

"  3.  The  combination  of  au  open  slot  for  introducing  the  band  sidewise  with 
a  link  having  a  single  rectangular  opening  for  holding  both  ends  of  a  metallic 
band,  and  the  band. 

"4.  An  open  slotted  link,  when  combined  with  metallic  bands,  the  ends  of 
which  are  turned  under  the  link  and  held  in  position  by  the  expansion  of  the 
bale. 

"  5.  The  method  of  baling  cotton  with  metallic  bands,  and  taking  up  the 
slack  of  the  band  by  bending  the  same  at  any  desired  point  into  the  form  of  a 
loop,  and  passing  such  loop  sidewise  throagh  an  open  slit  into  the  slot  in- 
tended to  receive  it,  and  over  the  bar  of  the  clasp  intended  to  hold  it." 
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The  specification  of  the  McComb  patent  states  that  the  nature  of 
his  invention  "consists  in  the  use  of  a  peculiarly-shaped  buckle  as  a 
fastening  or  tie  for  the  ends  of  the  iron  hoops."  It  says  that  the 
"buckle  is  a  piece  of  wrought  iron,  or  other  metallic  substance,  about 
the  eighth  of  an  inch  thick,  an  inch  and  three-quarters  wide,  and  two 
inches  long,  (the  size  being  modified  to  suit  the  width  of  the  hoop  used,) 
with  an  oblong  hole  or  aperture  cut  or  punched  through  the  center;" 
that  the  five  sides  of  the  plate  of  the  buckle  are  equal  and  parallel;  and 
that  the  two  largest  of  the  five  sides  of  the  oblong  hole  are  of  equal 
length,  and  are  equal  in  length  to  the  width  of  the  hoop.  The  draw- 
ings show  the  two  sides  forming  the  arrow  part  as  of  ^equal  length. 
The  slit  or  slot  is  out  through  one  of  the  sides  of  the  plate  opposite 
one  of  the  two  longest  sides  of  the  central  hole,  so  that  one  of  the  loops 
of  the  hoop  stretches  across  and  covers  the  slit.  The  claim  of  the 
pateiit  is  this : 

"  Forming  a  link  or  tie  with  an  oblong  aperture,  one  end  of  wbich  is  arrow- 
shaped,  or  rather  presents  two  sides  of  an  equilateral  triangle,  the  design  of 
this  arrow-shaped  end  being,  not  only  to  force  the  loop  or  bend  of  the  hoop 
over  the  slot,  which  it  does  with  unen;iug  precision  irhen  the  bale  expands 
after  being  released  from  the  press,  but  also  to  secure  an  equal  bearing  upon 
the  separated  parts  of  the  slotted  side  of  the  tie." 

A  buckle  without  a  band  will  not  confine  a  bale  of  cotton.  Al- 
though the  defendants  use  a  second  time  buckles  originally  made  by 
those  owning  the  patents  and  put  by  them  on  the  market,  they  do  not 
use  a  second  time  the  original  bands  in  the  condition  in  which  those 
bands  were  originally  put  forth  with  such  buckles.  They  use  bands 
made  by  piecing  together  severed  pieces  of  the  old  bands.  The 
band  in  a  condition  fit  for  use  with  the  buckle  is  an  element  in  the 
third  claim  of  the  Brodie  reissue.  That  claim  is  for  a  combination  of 
the^open  slot  arranged  to  allow  of  the  sidewise  introduction  of  the 
band,  the  link  or  buckle  with  the  single  rectangular  opening  arranged 
so  as  to  hold  both  ends  of  the  band,  and  the  band.  The  old  buckle 
which  the  defendants  sell  has  the  slot  of  Cook,  and  the  slot  and  rec- 
tangular opening  of  Brodie,  and  the  slot  and  arrow-shaped  opening 
of  McComb.  Whatever  right  the  defendants  could  acquire  to  the  use 
of  the  old  buckle,  they  acquired  no  right  to  combine  it  with  a  sub- 
stantially new  band,  to  make  a  cotton-bale  tie.  They  so  combined  it 
when  they  combined  it  with  a  band  made  of  the  pieces  of  the  old 
band  in  the  way  described.  What  the  defendants  did  in  piecing  to- 
gether the  pieces  of  the  old  band  was  not  a  repair  of  the  band  or  the 
tie,  in  any  proper  sense.      The  band  was  voluntarily  severed  by  the 


Digitized  by 


Google 


AHHBIOAN   OOTTOM-TIB   00.  V.  BIHUOMS.  67 

consnmer  at  the  ootton-mill  because  the  tie  had  perfonned  its  func- 
tion of  confining  the  bale  of  cotton  in  its  transit  from  the  plantation 
or  the  press  to  the  mill.  Its  capacity  for  use  tca  a  tie  was  voluntarily 
destroyed.  As  it  left  the  bale  it  could  not  be  used  again  as  a  tie. 
As  a  tie  the  defendants  reconstructed  it,  although  they  used  the  old 
buckle  without  repairing  that.  The  ease  is  not  like  putting  new 
cutters  into  a  planing-machiue,  as  in  Wilson  t.  Simpson,  9  How.  109, 
in  place  of  cutters  worn  out  by  use.  The  principle  of  that  case  was 
that  temporary  parts  wearing  out  in  a  machine  might  be  replaced  to 
preserve  the  machine,  in  accordance  with  the  intention  of  the  vendor, 
without  amounting  to  a  reconstruction  of  the  machine. 

The  defendants  contend  that  they  do  not  combine  the  band  with 
the  buckle,  and  do  not  infringe  the  third  claim  of  the  Cook  patent,  or 
the  third,  fourth,  and  ^th  claims  of  the  Brodie  reissue,  or  the  claim 
of  the  McOomb  patent,  because  they  do  not  bale  cotton  with-the  tie. 
But  they  participate  in  combining  the  open  slot,  the  buckle,  and  the 
band,  the  whole  being  so  arranged  that  the  ends  of  the  band  can  be 
turned  under  the  buckle  and  held  in  position  by  the  expansion  of  the 
bale,  and  that  the  slack  of  the  band  can  be  taken  up  by  bending  the 
band  into*  the  form  of  a  loop,  and  passing  the  loop  sidewise  through 
the  open  slit  into  the  hole  and  over  the  holding- bar  of  the  plate. 
They  sell  the  tie  having  the  capacity  of  use  in  the  manner  described, 
and  intended  to  be  so  used.  Only  the  bale  of  cotton  and  the  press 
are  needed  to  produce  the  result  set  forth  in  the  specifications  of 
the  patents,  and  without  the  bale  of  cotton  and  the  press  the  tie 
would  not  be  made  or  sold.  The  slot  through  the  end-bar  of  the 
buckle  in  the  Cook  patent  is  of  no  practical  use  apart  from  the  band 
and  the  bale  of  cotton,  and  the  same  thing  is  true  of  the  link  of  the 
McGomb  patent  with  its  arrow-shaped  aperture ;  and,  although  a  per- 
son who  merely  makes  and  sells  the  buckle  or  link  in  each  case  may 
be  liable  for  infringing  those  patents,  he  is  so  liable  only  as  he  is 
regarded  as  doing  what  he  does  with  the  pnfpose  of  having  the  buckle 
or  link  combined  with  a  band  and  used  to  bale  cotton.  Because  tlie 
defendants  prepare  and  sell  the  arrow  tie,  composed  of  the  buckle 
or  lipk  and  the  band,  intending  to  have  it  used  to  bale  cotton  and  to 
produce  the  results  set  forth  in  the  Cook  and  the  McComb  patents, 
they  infringe  those  patents.  Saxe  v.  E(fimmond,  1  Holmes,  456; 
Bowker  v.  Dows,  3  Bann.  &  Ard.  518.  We  do  not  deei4e  that  they 
are  liable  as  infringers  of  either  of  the  three  patents  merely  because 
they  have  sold  the  buckle  considered  apart  from  the  band  or  from 
the  entire  structure  as  a  tie. 
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We  are  therefore  of  opinion  that  the  defendants  have  infringed  the 
third  olaim  of  the  Cook  patent,  the  third,  fourth,  and  fifth  claims  of 
the  Brodie  reissue,  an'd  the  olaim  of  the  McGomb  patent.  The  de- 
cree of  the  circuit  court  is  reversed,  with  costs,  with  directions  to 
enter  a  decree  for  the  plaintiffs,  in  respect  to  those  claims,  for  an 
account  of  profits  and  damages,  as  prayed  in  the  bill,  and  to  take 
such  further  proceedings  in  the  suit  as  may  be  in  conformity  with 
the  opinion  of  this  court. 


(106  U.  S.  118) 

Nat.  Stbau-Ship  Go.  v.  Tuomah. 

(November  6, 1882.) 

OoBFOKATioir— Citizenship— Kbuovai.  of  Cause— Pboceddbx. 

The  individual  members  of  a  corporation,  created  by  the  laws  of  a  foreign  state, 
are,  for  purposes  of  suit  by  or  against  it  in  the  courts  of  the  Union,  conclu- 
sively  presumed  to  be  citizens  or  subjects  of  such  foreign  state. 

It  is  sufficient,  in  a  suit  in  which  the  jurisdiction  of  a  circuit  court  of  the  United 
States  depends  upon  the  character  of  the  parties,  if  their  citizenship  is  shown, 
afflrmatively,  by  the  record.  Such  citizenship  need  not,  necessarily,  be  set  out 
in  the  petition  for  the  removal  of  the  suit  from  the  state  courL 

Upon  the  filing  of  the  petition  and  bond  required  by  the  statute — the  suit  1>eing 
removable— the  jurisdiction  of  the  state  court  absolutely  ceases,  and  that  of 
the  circuit  court  immediately  attaches,  in  adrance  of  the  filing  in  the  latter  of 
the  transcript  from  the  former.  All  orders  thereafter  made  in  the  state  court 
are  coram  nonjudiee,  unless  its  jurisdiction  is,  in  some  form,  actually  restored. 

A.  failure  to  file  the  transcript  within  the  time  prescribed  by  the  statute  does  not 
have  the  effect  to  restore  the  jurisdiction  of  the  state  court. 

Whether,  in  the  absence  of  a  complete  transcript,  or  when  one  has  not  been  filed 
in  proper  time,  the  circuit  court  will  retain  jurisdiction  or  dismiss  or  remand 
the  suit  to  the  state  court,  is  for  the  former  to  determine. 

After  the  filing  of  a  petition  and  bond  for  the  removal  of  a  suit,  pending  in  one  of 
the  courts  of  New  f  orl(,  and  after  that  court  had  ruled  that  the  suit  was  noi 
removable,  and  that  the  cause  should  there  proceed,  the  party  seeking  the  re- 
moval consented  to  an  order  requiring  the  issues  to  be  heard  and  determined 
by  a  referee,  selected  by  the  parties,  and  thenceforward  contested  the  case  as 
well  t>efore  the  refereeas  in  the  courts  of  the  state  up  to-final  judgment.  Held, 
that  the  jurisdiction  of  the  state  court  was  not  thereby  restored,  and  th^t  the 
consent  to  the  order  of  reference  was  to  be  deemed  as  only  an  expression  of 
preference  for  that  one  of  the  several  modes  of  trial  authorized  by  the  laws  of 
the  state.  Hdd,  also,  that  the  objections  interposed  by  the  removing  party  to 
the  exercise  of  jurisdiction  by  the  referee  and  the  state  courts  subsequent  to 
the  filing  of  the  petition  and  l>ond,  added  nothing  to  the  legal  strength  of  its 
position  on  the  question  of  removal. 

In  Error  to  the  Supreme  Cpurt  of  the  State  of  New  York. 
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John  Chetwood,  for  plaintiff  in  error. 

F.  J.  Fithian  and  J.  R,  Carmichael,  for  defendant  in  error. 

HabiiAM,  J.  The  underlying  question  in  this  case  is  whether, 
within  the  meaning  of  the  constitution  and  of  the  statutes  determin- 
ing the  jnrisdiotion  of  the  ciroait  ooarts  of  the  United  States,  and 
regulating  the  removal  of  causes  from  state  courts,  a  corporation 
created  by  the  laws  of  a  foreign,  state  may,  for  the  purposes  of  suing 
and  being  sued  in  the  courts  of  the  Union,  be  treated  as  a  "citizen" 
or  "subject"  of  such  foreign  state. 

In  Ohio  d  M.  R.  Go.  v.  Wheeler,  1  Black,  296,  the  court,  speaking 
by  Chief  Justice  Tarky,  said  that,  in  the  previous  ease  of  LouitviUe, 
C.  dt  C.  R.  Co.  V.  Letton,  2  How.  497,  it  had  been  decided,  upon  full 
consideration,  "that  where  a  corporation  is  created  by  the  laws  of  a 
state,  the  legal  presumption  is  that  its  members  are  citizens  of  the 
state  in  which  alone  the  corporate  body  has  a  legal  existence;  and 
that  a  suit  by  or  against  a  corporation,  in  its  corporate  name,  must 
be  presumed  to  be  a  suit  by  or  against  citizens  of  the  state  which 
created  the  corporate  body;  and  that  no  averment  or  evidence  to  the 
contrary  is  admissible  for  the  purposes  of  withdrawing  the  suit  from 
the  jurisdiction  of  a  court  of  the  United  States."  MarthaU  v.  Balti- 
more dt  0.  R.  Co.  16  How.  814;  Covington  Drawbridge  Co.  v.  Shepherd; 
20  How.  232;  Ins.  Co.  v.  Ritchie,  5  Wall.  542;  Paul  y.  Virginia,  8 
WaU.  178 ;  RaUroad  Co:  v.  Harrit,  12  Wall.  82. 

To  the  rule,  thus  established  by  numerous  decisions,  the  court 
adheres.  Upon  this  branch -of  the  case  it  is  therefore  only  necessary 
to  say  that  if  the  individual  members  of  a  corporation,  created  by  the 
laws  of  one  of  the  United  States,,  are,  for  the  purposes  of  suit  by  or 
against  it  in  the  courts  of  the  Union,  conclusively  presumed  to  be 
citizens  of  the  state  by  whose  laws  that  corporation  is  created  and 
exists,  it  would  seem  to  follow,  logically,  that  the  members  of  a  oor^ 
poration,  created  by  the  laws  of  a  foreign  state,  should,  for  like  pur- 
poses, be  conclusively  presumed  to  be  citizens  or  subjects  of  such  for- 
«ign  state.  Consequently,  a  corporation  of  a  foreign  state  is,  for 
purposes  of  jurisdiction  in  the  courts  of  the  United  States,  to  be 
deemed,  constructively,  a  citizen  or  subject  of  such  state. 

But  it  is  suggested  that  the  petition  for  the  removal  of  the  action 
into  the  circuit  court  of  the  United  States  is  radically  defective, 
in  that  it  does  not  show  that  the  National  Steam-ship  Company  was  a 
corporation  of  a  foreign  state  at  the  commencement  of  the  action; 
that  the  allegation  upon  that  point  refers  only  to  the  time  when  the 
removal  was  sought.    If,  in  suits  in  which  the  jurisdiction  of  the 
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(.oarts  of  the  United  States  depends  upon  the  character  of  the  par- 
ties, it  is  material,  under  the  act  of  Marcli,  8,  1875,  to  show  what 
the  citizenship  of  the  parties  was  at  the  oommenoement  of  the  action, 
it  is  sufficient  to  say  that  the  averment  in  the  original  complaint 
that  the  company  is  a  foreign  corporation,  supplemented  by  the  aver- 
ment in  the  petition  for  removal  that  it  is  a  corporation  created  by 
and  existing  under  the  laws  of  the  united  kingdom  of  Great  Britain 
and  Ireland,  covers  the  whole  period  from  the  commencement  of  the 
action  to  the  application  for  removal.  It  is  not  always  necessary 
that  the  citizenship  of  the  parties  be  set  out  in  the  petition  for  re- 
moval. The  requirements  of  the  law  are  met  if  the  citizenship  of 
the  parties  to  the  controversy  sought  to  be  removed  is  shown,  affirm- 
atively, by  the  record  of  the  case.  Ry.  Co.y.  Ramsey,  22  Wall.  322; 
Robertson  v.  Cease,  97  U.  S.  648. 

The  only  remaining  question  which  need  be  considered  is  whether 
the  jurisdiction  of  the  state  court  was,  in  any  form,  restored,  after 
the  company  filed  its  petition  and  bond  for  removal.  The  defendant  in 
error  insists  that  it  was.  The  petition  was  accompanied  by  a  bond 
which,  it  is  conceded,  conformed  to  the  statute,  and  was  ample  as  to 
security.  Upon  the  filing,  therefore,  of  the  petition  and  bond, — the 
suit  being  removable  under  the  statute, — the  jurisdiction  of  the  state 
court  absolutely  ceased,  and  that  of  the  circuit  court  of  the  United 
States  immediately  attached.  The  duty  of  the  state  court  was  to 
proceed  no  further  in  the  cause.  Every  order  thereafter  made  in 
that  court  was  coram  turn  jvdiee,  unless  its  jurisdiction  was  actually 
restored.  It  could  not  be  restored  by  the  mere  failure  of  the  company 
to  file  a  transcript  of  the  record  in  the  circuit  court  of  the  United 
States  within  the  time  prescribed  by  the  statute.  The  jurisdiction 
of  the  latter  court  attached,  in  advance  of  the  filing  of  the  transcript, 
from  the  moment  it  became  the  duty  of  the  state  court  to  accept  the 
bond  and  proceed  no  further;  and  whether  the  circuit  court  of  the 
United  States  should  retain  jurisdiction,  or  dismiss,  or  remand  the 
action  because  of  the  failure  to  file  the  necessary  transcript,  was  for 
it,  not  the  state  court,  to  determine. 

Nor  was  the  jurisdiction  of  the  state  court  restored  when  the  com- 
pany, subsequently,  consented  to  the  order  requiring  the  issues  to  be 
heard  and  determined  by  a  referee  selected  by  the  parties,  or  when  it 
appeared  and  contested  the  case,  as  well  before  the  referee  as  in  the 
state  courts,  up  to  final  judgment.  The  right  of  the  company  ta 
have  a  trial  in  the  circuit  court  of  the  United  States  became  fited 
upon  the  filing  of  the  petition  and  bond.     Bat  the  inferior  state  court- 
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having  ruled  that  the  right  of  removal  did  not  exist,  and  that  it  had 
jurisdiction  to  proceed,  the  company  was  not  bound  to  desert  the 
case,  and  leave  the  opposite  part^  to  take  judgment  by  default.  It 
was  at  liberty,  its  right  to  removal  being  ignored  by  the  state  court, 
to  make  defense  in  that  tribunal  in  every  mode  recognized  by  the  laws 
of  the  state,  without  forfeiting  or  impairing,  in  the  slightest  degree, 
its  right  to  a  trial  in  the  court  to  which  the  action  had  been  trans- 
ferred, or  without  affecting,  to  any  extent,  the  authority  of  the  lat- 
ter court  to  proceed.  The  consent,  by  the  company,  to  a  trial  by 
referee  was  nothing  more  than  an  expression  of  its  preference — being 
compelled  to  make  defense  in  the  state  court — for  that  one  of  the 
several  modes  of  trial  permitted  by  the  laws  of  the  state.  It  is  true 
that  when  the  cause  was  taken  up  by  the  referee,  as  well  as  when 
heard  in  the  supreme  court  of  the  state  and  in  the  court  of  appeals, 
the  company  protested  that  the  circuit  court  of  the  United'  States 
alone  had  jurisdiction  after  the  petition  and  bond  for  removal  were 
filed.  But  no  such  protests  were  necessary,  and  they  added  nothing 
whatever  to  the  legal  strength  of  its  position.  When  the  state  court 
adjudged  that  it  had  authority  to  proceed,  the  company  was  entitled 
to  regard  the  decision  as  final,  so  far  as  that  tribunal  was  concerned, 
and  was  not  bound,  in  order  to  maintain  the  right  of  removal,  to  protest^ 
at  subsequent  stages  of  the  trial,  against  its  exercise  of  jurisdiction. 
Indeed,  such  a  course  would  scarcely  have  been  respectful  to  the 
state  court  after  its  ruling  upon  the  point  of  jurisdiction  had  been 
made. 

What  we  have  said  upon  this  subject  is  fully  sustained  by  our 
former  decisions,  particularly  Railroad  Co.  v.  Koontz,  104  U.  S.  6 ; 
Railroad  Co.  v.  Mississippi,  102  U.  S.  135;  Kern  v.  Huidekoper,  103 
U.  8.  485;  and  Ins.  Co.  v.  Dunn,  19  Wall.  314. 

The  judgments  herein  of  the  court  of  appeals  of  New  York,  and  of 
the  supreme  court  of  New  York,  are  reversed,  and  the  cause  is  re- 
manded, with  directions  that  the  latter  court  accept  the  bond  tendered 
by  plaintiff  in  error  for  the  removal  of  the  cause  to  the  circuit  court 
of  the  United  States  for  the  eastern  district  of  that  state,  and  proceed 
no  further  in  the  cause. 
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(106  V.  a.   109) 

Bailbt  v.  Nbw  Tobe  Cent.  St  H.  B.  B.  Co. 

(November  6, 1882.) 
Taxation— IiroouB  of  Tkakhpoktatiok  Cohpakiss. 

The  tax  proTided  for  in  section  122  of  the  intemal-revenae  act  la  an  annnal  in- 
come  las,  and  its  subject  is  the  interest  paid  and  profits  earned  by  the  com- 
pany for  each  year,  and  year  by  year,  and  is  not  laid  on  any  of  those  funds 
which  came  into  being  before  the  time  prescribed  in  the  act.  In  the  ordinary 
execution  of  the  law  it  was  contemplated  that  the  funds  to  be  taxed,  and  the 
tax  imposed  upon  them,  should  be  concurrent  as  to  each  fiscal  year  the  tax  to 
be  levied  upon  the  income  for  the  year  ending  on  the  thirty-first  of  December, 
next  preceding  the  assessment,  and  no  tax  accrues  upon  the  fund  except  for 
*  the  year  in  which  the  fund  itself  accrued.  In  reference  to  a  dividend  declared 
as  of  earnings  for  the  current  year,  and  paid  as  such  to  stockholders,  whether 
in  money  or  in  scrip,  the  law  conclusively  presumes  that  a  dividend  declared 
and  paid  is  a  dividend  earned.  . 

A  fund  taxed  in  one  year  as  the  profits  of  a  railroad  company,  used  for  construction, 
or  carried  to  the  account  of  any  fund,  has  been  taxed  once  for  all,  and  cannot, 
as  part  of  the  earnings  of  the  company,  be  assessed  a  second  time. 

The  profits  that  this  year  have  been  taxed  as  undivided,  and  invested  in  any  corpo- 
rate asset,  if  in  the  succeeding  year  it  is  embraced  in  a  dividend  declared  and 
payable  to  stockholders,  have  already  borne  all  the  burden  imposed  by  the  law, 
>  and  cannot  again  be  subjected  to  an  assessment  for  a  new  tax,  nor  can  it  be 
both  in  succession, — one  year  a  tax  upon  the  income  of  the  corporation,  and  the 
next  upon  the  same  fund  as  the  income  of  the  individual. 

Where  a  railroad  company  issued  to  its  stockholders  certificates  declaring  that  each 
stockholder  is  entitled  to  80  per  cent,  of  the  amount  of  the  capital  stock  held 
by  him,  payable  ratably  out  of  its  future  earnings,  with  dividend  thereon  at  the 
same  rates  and  times  as  on  the  shares  of  the  capital  stock,  and  that  they  may 
be,  at  the  option  of  the  company,  convertible  into  stock  of  the  company,  when- 
ever the  company  shall  be  authorized  to  increase  its  capital  stock  to  an  amount 
sufficient  for  such  conversion,  held,  that  the  issue  of  such  certificates  was  a 
scrip  dividend,  within  the  meaning  of  section  122  of  the  internal-revenue  act 
of  1864,  but  as  it  appears  the  earnings  expended  accrued  during  the  period  of 
15  years,  of  which  only  six  years  were  covered  by  the  income  tax  law,  the  tax 
should  be  apportioned  pro  rata,  and  be  assessed  upon  the  amount  of  earnings 
assumed  to  have  accrued  during  the  period  when  they  were  subject  to  the  tax. 

In  Error  to  the  Gircnit  Court  of  the  United  States  for  the  North- 
em  District  of  New  York. 

Richard  Crowley  and  S.  F.  Phillips,  Sol.  Gen.,  for  plaintiff  in  error. 

Joseph  H.  Choate  and  Sidney  T,  Favrchild,  for  defendant  in  error. 

Matthews,  J.  On  December  19, 1868,  the  New  York  Central  Eail- 
road  Company,  afterwards  merged  by  consolidation  into  a  new  cor- 
poration, the  defendant  in  error,  adopted  a  preamble,  resolutions,  and 
certificate,  of  which  the  following  is  a  copy : 
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"Whereas,  this  company  has  hitherto  expended  of  its  earnings  for  the  pur- 
pose  of  constracting  and  equipping  its  road,  and  in  the  purchase  of  real 
estate  and  other  properties,  with  a  viei7  to  the  increase  of  its  trafSc,  moneys 
equal  in  amount  to  80  per  cent,  of  the  capital  stock  of  the  company ;  and 
whereas,  the  several  stockholders  of  the  company  are  entitled  to  evidence  of 
such  expenditure,  and  to  reimbursement  of  the  same  at  some  convenient  fut- 
ure period;  now,  therefore, — 

"  Besolved,  that  a  certificate,  signed  by  the  president  and  treasurer  of  this 
company,  be  issued  to  the  stockholders,  severally,  declaring  that  such  stock- 
holder is  entitled  to  80  per  cent,  of  the  amount  of  the  capital  stock  held 
by  him,  payable  ratably  with  the  other  certificates  issued  under  this  resolu- 
tion, at  the  option  of  the  company,  out  of  its  future  earnings,  with  dividends 
thereon  at  the  same  rates  and  times  as  dividends  shall  be  paid  on  the  sharea 
of  tlie  capital  stock  of  the  company,  and  that  such  certificates  may  be,  at  the 
(^tion  of  the  company,  convertible  .into  stock  of  the  company  whenever  the 
company  shall  be  authorized  to  increase  its  capital  stock  to  an  amount  sufll- 
cient  for  such  conversion. 

"Resolved,  that  such  certificates  be  delivered  to  the  stockholders  of  this 
company  at  the  Union  Trust  Company,  in  the  city  of  New  York,  on  the  presr 
entation  of  their  several  certificates  of  stock,  and  that  the  receipt  of  the  cer- 
tificate provided  for  in  these  resolutions  shall  be  indorsed  on  the  stock  certif- 
icate." 

The  certificate  issued  aoder  this  anthorit j  reads  as  follows : 

"Under  a  resolution  of  the  board  of  directors  of  this  company,  passed  De- 
cember 19, 1868,  of  which  the  above  is  a  copy,  the  New  York  Central  Bail- 
road  Company  hereby  certifies  that ,  being  the  holder  of shares 

of  the  capital  stock  of  aald  company,  is  entitled  to  ■  dollars,  payable  rat- 

ably with  the  other  certificates  issued  under  said  resolution,  at  the  pleasure 
of  the  company,  out  of  its  future  earnings,  with  dividends  thereon  at  the  same 
rates  and  times  as  dividends  shall  be  paid  upon  the  shares  of  the  capital  stock 
of  said  company. 

■■  This  oe^ificate  may  be  transferred  on  the  books  of  the  company  on  the 
surrender  of  this  certificate. 

"  In  witness  whereof  the  said  company  has  caused  this  certificate  to  be 
signed  by  its  president  and  treasurer,  this  nineteenth  day  of  December,  1868." 

The  lesolation  was  carried  into  effect  by  an  issae  of  the  contem- 
plated certificates  to  the  amount  of  $28,036,000,  being  80  per  cent. 
of  its  authorized  capital  of  $28,795,000.  Dividends  were  regularly 
paid  to  the  holders  of  these  certificates,  eqnal  to  those  declared  and 
paid  npon  the  capital  stock,  antU  the  certificates  were  redeemed  at 
par  in  the  stock  of  the  consolidated  corporation,  as  then  authorized 
by  law.  This  consolidation  took  place  in  1872.  On  March  S,  1870, 
an  assessment  was  made  by  the  proper  officer  of  the  internal  revenue 
of  a  tax  of  5  per  cent,  upon  the  amount  of  these  certificates,  being 
$1,151,800,  with  a  penalty  of  $1,000  added,  under  section  122  of  the 
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internal-revenne  act  of  1864.  13  St.  at  Large,  284.  From  this 
aBsessmeat  the  railroad  company  appealed  successively  to  the  com- 
missiouer  of  internal  revenue  and  the  secretary  of  the  treasury,  upon 
which  appeal  a  decision  was  rendered  reducing  the  assessment  to  the 
sum  of  1460,720.  This  decision  was  based  upon  the  ground  that 
the  issue  of  the  certificates  was  a  scrip  dividend  within  the  meaning 
of  the  122d  section  of  the  internal-revenue  act  of  1864;  bat  that  as 
it  had  been  made  to  appear  that  the  earnings  stated  in  the  resolution 
to  have  been  expended,  accrued  during  the  entire  period  of  15  years, 
from  1853  to  1868,  of  which  only  six  years  were  covered  by  the  in- 
come-tax law,  which  first  took  effect  in  September,  1862,  the  tax 
should  be  apportioned  pro  rata,  by  remitting  nine-fifteenths,  and  as- 
sessing the  tax  upon  the  sum  of  (9,214,400,  the  amount  of  earnings 
assumed  to  have  accrued  during  the  period  when  they  were  subject 
to  the  tax.  The  assessment  upon  this  sum  being  $460,720,  with  a 
penalty  of  5  per  cent.,  being  $23,036,  and  interest  at  the  rate  of  1 
per  cent,  per  month,  amounting  to  $64,153.48,  were  exacted  by  the 
collector,  and  paid  under  protest.  To  recover  back  these  sums  as 
illegally  exacted,  the  defendant  in  error  brought  this  action  against 
the  collector  of  internal  revenue  who  had  collected  them. 

On  the  first  trial  of  the  case,  the  circuit  court  charged  the  jury 
that  the  assessment  was  wholly  illegal  and  void,  the  certificates  not 
being  a  scrip  dividend  within  the  meaning  of  the  law,  and  famishing 
no  basis  for  the  assessment  of  any  tax  whatever,  and  that  conse- 
quently their  verdict  must  be  for  the  plaintiff.  There  was  a  verdict 
accordingly,  and  the  judgment  thereon  was  reversed,  and  a  new  trial 
awarded,  upon  a  writ  of  error,  by  this  coart,  in  a  decision  reported  in 
22  Wall.  604.  The  second  trial,  in  the  circuit  court,  resulted  in  a 
verdict  and  judgment  for  the  plaintiff  below  for  $499,432.68.  To 
reverse  that  judgment  is  the  object  of  the  present  writ  of  error. 

The  principal  questions  presented  arise  upon  exceptions  of  the 
plaintiff  in  error  to  the  charge  of  the  circuit  judge  to  the  jury,  and  to 
his  refusal  to  give  certain  instructions  as  requested.  The  substance  of 
of  the  charge  upon  the  main  point  was  that  while  the  certificates  consti-' 
tnted  a  scrip  dividend,  which  justified  the  assessment  and  constituted 
a  complete  prima  facie  defense  to  the  action,  nevertheless  it  was  com- 
petent for  the  plaintiff  to  show  what  amount  of  the  earnings  of  the 
company,  accruing  from  September  1,  1862,  to  December  19,  1868, 
was  represented  by  and  included  in  the  certificates;  and  that  this 
amount  alone  being  subject  to  the  tax,  the  plaintiff  was  entitled  to 
recover  all  in  excess  of  that  which  had  been  exacted  and  paid.     The 
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opposing  proposition  of  the  defendant  below,  the  requeBt  to  give 
which  as  a  charge  to  the  jury  was  refused,  was  that  the  certificates 
were  conclusive  upon  the  railroad  company  of  the  amount  of  a  scrip 
dividend  subject  to  taxation  without  deduction. 

The  counsel  for  the  plaintiff  in  error  now  contend  that  their  posi-  * 
tion  is  established  by  the  former  decision  of  this  court  in  this  cause, 
already  referred  to,  as  reported  in  22  Wall.  604.  The  actual  and 
precise  judgment  of  the  court  upon  the  former  writ  of  error  is,  how- 
ever, completely  satisfied  by  the  charge  of  the  circuit  court  now  in 
question;  for  the  ruling  on  the  first  trial,  held  to  be  erroneous,  was 
that  the  certificates  constituted  no  basis  whatever  for  taxation  as  a 
scrip  dividend,  and  were  not  to  be  admitted  or  considered  even  as  a 
prima  facie  defense  to  the  action.  The  reversal  at  that  time  did  not 
and  could  not,  upon  the  record  then  presented,  anticipate  and  pre- 
judge the  question  now  raised,  whether  those  certificates  were  con- 
clusive as  to  the  amount  of  the  taxable  earnings  represented  by  them. 
And  there  is  nothing  in  the  opinion  of  the  court  then  pronounced 
which,  properly  understood,  requires  any  conclusion  U)  the  contrary. 
In  that  opinion  the  nature  of  these  certificates  is  described,  and  their 
character  as  scrip  dividends  defined.  It  is  there  stated  that  "inter- 
est certificates  of  the  kind  were  issued  as  evidence  to  the  stockhold- 
ers that  an  equal  amount  of  the  earnings  of  the  company  beyond  cur- 
rent expenses  had  been  expended  for  the  objects  stated  in  the  pre- 
amble of  the  certificates,  and  to  show  that  the  respective  stockholders 
were  entitled  to  reimbursement  of  such  expenditure  at  some  conven- 
ient future  period,  and  also  to  show  that  the  stockholders  were  en- 
titled to  dividends  on  the  same  whenever  dividends  were  paid  on  the 
shares  of  the  capital  stock;  and  that  the  certificates  were  to  be  paid 
out  of  the  future  earnings  of  the  company,  or  to  be  converted,  at  the 
option  of  the  company,  into  stock,  if  thereafter  authorized  to  exer- 
cise that  function.  "Such  a  paper,  therefore,  by  whatever  name  it 
may  be  called,  is,  upon  its  face,  evidence  for  each  stockholder,  to 
persons  with  whom  he  may  have  dealings,  of  the  amount  of  the  pre- 
vious net  earnings  of  the  company;  that  such  net  earnings  have  been 
expended  in  constructing  and  equipping  the  railroad,  and  in  the  pur- 
chase of  real  eState  and  other  properties  appertaining  to  the  same; 
and  that  the  holders  of  the  certificates  will  be  entitled  to  dividends 
whenever  dividends  are  paid  upon  the  capital  stock." 

These  certificates  were  considered  to  be  a  dividend  declared,  as  of 
profits  which  had  been,  at  some  previous  time,  earned  and  converted 
T.l— 5 
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into  capital  by  an  investment  in  permanent  improvements  of  the 
railroad,  and  it  was  as  representing  such  earnings  that  they  were 
considered  the  subject  of  a  tax.  Whether  those  profits  had  been 
earned  since  or  before  the  passage  of  the  act  of  congress  imposing 
such  a  tax,  does  not  appear  from  any  recital  in  the  certificates,  and 
they  were  dealt  with  by  the  government  itself  upon  the  footing  of  not 
being  taxable  beyond  the  amonnt  represented  by  them,  which  had 
actually  been  earned  after  the  taking  effect  of  the  law.  The  treasury 
department,  as  has  already  been  stated,  reduced  the  assessment  to 
six-fifteenths  of  the  face  of  the  certificates,  npon  the  hypothesis  that 
an  equal  proportion  of  the  whole  amount  had  accrued  during  each 
of  the  15  years  since  the  organization  of  the  company,  in  1853;  and, 
in  view  of  this  reduction,  Mr.  Justice  Guffobd,  in  the  opinion  re- 
ferred to,  added:  "Whether  or  not. they  are  liable  for  the  whole 
amount  is  not  a  question  in  this  case-." 

The  question  having  thus  been  left  open,  it  is  now  contended  by 
the  counsel  for  the  plaintiff  in  error  that,  by  the  reason  and  terms  of 
the  law,  the  eeftificates  are  taxable  as  a  scrip  dividend  upon  the  full 
nominal  amount  thereof. 

The  122d  section  of  the  internal-revenue  set  of  1864,  (13  St.  at 
Large,  284,)  under  which  the  question  arises,  is  as  follows : 

"Sec.  122.  And  be  it  further  enacted  that  any  railroad,  canal,  tarnpike, 
canal  navigation,  or  slack-water  company,  indebted  for  any  money  for  whicti 
bonds  or  other  evidence  of  indebtedness  have  been  issued,  payable  in  one  or 
more  years  after  date,  upon  which  interest  is  stipulated  to  be  paid,  or  coupons 
representing  interest,  or  any  such  company  that  may  have  declared  any  divi- 
dend in  scrip  or  money  due  or  payable  to  its  stockholders  as  part  of  the  earn- 
ings, profits,  income,  or  gains  of  such  company,  and  all  profits  of  sach  company 
carried  to  the  aoconnt  of  any  fund,  or  used  for  construction,  shall  be  subject 
to  and  pay  a  duty  of  5  per  centum  on  the  amount  of  all  such  interest,  or 
coupons,  dividends,  or  profits,  whenever  the  same  shall  be  payable,"  etc. 

It  is  now  urged  in  argument,  by  the  counsel  for  the  plaintiff  in 
error,  that,  upon  the  express  terms  of  this  section,  the  certificates  in 
question,  being  a  declaration  of  a  dividend  as  part  of  the  earnings, 
profits,  income,  or  gains  of  the  railroad  company,  are  taxable  upon 
the  amount  thereof  without  deduction;  that  the  policy  as  well  as  the 
language  of  the  act  fixes  the  charge  npon  the  declaration  itself  when 
made  effectual  as  between  the  company  and  its  stockholders,  and,  for 
the  purposes  of  taxation,  concludes  both  as  to  the  amount  subject  to 
the  tax;  and  that  the  rule  is  reasonable  as  furnishing  an  obvious 
standard  and  the  only  safe  criterion  for  the  assessment  of  the  tax  to 
prevent  fraudulent  evasions;  and,  consequently,  that  when  such  a 
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dividend  has  once  been  declared,  and  ascertained  to  come  within  the  de- 
Bcription  of  the  law  as  a  subject  of  taxation,  all  the  rest  follows,  and  the 
amount  declared  is  necessarily  established  as  the  amount  to  be  taxed. 

The  soundness  of  this  mode  of  interpretation,  and  its  application 
to  ordinary  cases,  may  well  be  admitted;  but  it  cannot  be  applied  to 
every  case  without  a  careful  regard  to  its  necessary  limitations. 

It  should  be  Some  in  mind,  in  the  first  place,  that  the  tax  provided 
for  in  this  section  of  the  act  is  an  annual  income  tax,  and  its  subject 
is  the  interest  paid  and  profits  earned  by  the  company  for  each  year, 
and  year  by  year;  and  that  both  by  the  express  letter  of  the  law,  and 
its  necessary  implications;  the  tax  is  not  laifl  on  any  of  these  funds 
which  came  into  being  before  the  time  prescribed  in  the  act.  And 
in  the  ordinary  execution  of  the  law  it  was  contemplated  that  the 
funds  to  be  taxed,  and  the  tax  imposed  upon  them,  would  be  concur- 
rent as  to  each  fiscal  year;  the  scheme  of  the  statute  being  to  levy 
the  tax  upon  the  income  for  the  year  ending  on  the  thirty-first  of  De- 
cember next  preceding  the  assessment ;  and,  while  it  would  be  alto- 
gether admissible  to  go  back,  for  the  purpose  of  assessing  a  tax  upon 
a  proper  fund  which  had  accrued  during  a  previous  year  and  escaped 
taxation,  nevertheles  the  tax  imposed  would  be  for  the  omitted  year. 
But  no  tax,  in  contemplation  of  the.  law,  accrues  upon  the  fund,  ex- 
cept for  the  year  in  which  the  fund  itself  accrued.  It  is  also  to  be 
remembered  that  the  subject-matter  of  the  tax  is  the  net  earnings  of 
the  company  for  the  year  for  which  they  are  taxed,  which  have  been 
actually  realized  by  it,  or  which  the  law  assumes  to  have  been.  We- 
repeat  here  what  was  said  by  Mr.  Justice  Milleb,  speaking  for  the 
court,  in  Railroad  Co.  v.  Collector,  etc.,  100  U.  S.  598 : 

"The  corporations  mentioned  in  this  section  are  those  engaged  in  f  u.  mshing 
road-ways  and  water-ways  for  the  transportation  of  persons  and  propei'ty,  and 
the  manifest  purpose  of  the  law  was  to  levy  the  tax  on  the  net  earnings  of 
such  companies.  How  were  these  '  earnings,  proQts,  incomes,  or  gains '  to  be 
most  certainly  ascertained?  In  every  well-conducted  corporation  of  this 
character  these  proQts  were  disposed  of  in  one  of  four  methods,  namely,  dis- 
tributed to  its  stockholders  as  dividends,  used  in  construction  of  its  roads  or 
canals,  paid  out  for  interest  on  its  funded  debt,  or  carried  to  a  reserve  or  other 
fund  remaining  in  its  hands.  Looking  to  these  modes  of  distribution  as  the 
surest  evidence  of  tlie  earnings  which  congress  intended  to  tax,  and  as  less 
liable  to  evasion  than  any  other,  the  tax  is  imposed  upon  all  of  them.  The  books 
and  records  of  the  company  are  thus  made  evidence  of  the  profits  they  have 
made,  and  the  corporation  itself  is  made  responsible  for  the  payment  of  the  tax." 

It  is  true,  indeed,  that  by  the  terms  of  the  law  the  amount  paid 
as  interest  on  bonds  is  charged  with  a  tax  as  part  of  the  earnings, 
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although  there  may  have  been  no  net  earnings  ont  of  which  to  paj 
it;  bat  the  law  proceeds  upon  a  presumption  which  disregards  what 
is  merely  exceptional.  And  we  have  no  hesitation  in  saying  that,  in 
reference  to  a  dividend  declared  as  of  earnings  for  the  current  year 
and  paid  as  such  to  stockholders,  whether  in  money  or  in  scrip,  no 
proof  would  be  admissible,  for  the  purpode  of  avoiding  the  tax,  that 
no  earnings  had  in  fact  been  made.  The  law  conclusively  assumes, 
in  such  a  case,  that  a  dividend  declared  and  paid  is  a  dividend  earned. 
It  follows,  also,  from  this  view  of  the  purpose  of  the  law,  that  a  fund 
taxed  in  one  year  as  the  profits  of  a  railroad  company,  used  for  con- 
struction or  carried  to  the  account  of  any 'fund,  has  been  taxed  once 
for  all,  and  cannot,  as  part  of  the  earnings  of  the  company,  be 
assessed  a  second  time.  The  tax  for  the  year  is  upon  the  whole 
amount  of  the  net  earnings,  distributed  and  enumerated  under  the 
heads  pointed  oat  in  the  statute,  and  when  the  tax  has  been  imposed 
and  collected  upon  them,  or  any  specific  part  of  them,  there  is  no 
authority  to  levy  any  farther  additional  tax.  The  profits  that  this 
year  have  been  taxed  as  undivided,  and  invested  in  any  corporate 
asset,  if  in  the  succeeding  year  it  is  embraced  in  a  dividend  declared 
and  payable  to  stockholders,  have  already  borne  all  the  burden  im- 
posed by  the  law,  and  cannot  again  be  subjected  to  an  assessment 
for  a  new  tax.  There  has  been  a  difference  of  opinion  upon  the 
point,  whether  the  tax  imposed  by  this  section  is  upon  the  corpora- 
tion on  account  of  its  net  profits,  or  upon  the  income  of  the  stock- 
'  holder  or  bondholder,  although  in  the  present  case  it  is  immaterial 
which  of  these  alternatives  is  adopted.  We  are  not  aware,  however, 
that  it  has  ever  been  suggested,  until  now,  that  it  might  be  both  in 
succession;  one  year  a  tax  upon  the  income  of  the  corporation,  and 
the  next  upon  the  same  fund  as  the  income  of  the  individual.  We 
do  not  think  this  an  admissible  construction. 

It  is  necessary,  in  the  application  of  these  principles  to  the  cir- 
cumstances of  the  present  case,  to  regard  the  special  character  of  the 
certificates  in  question.  It  will  be  seen  that  they  do  not  purport  to 
be  a  declaration  of  a  dividend  as  of  the  earnings  of  the  company  dur- 
ing the  year  in  which  the  tax  was  assessed,  or,  ii^deed,  for  any  par- 
ticular year  or  series  of  years.  The  recital  is  that  the  company  "has 
hitherto -ex-peniei  of  its  earnings,  for  the  purpose  of  constructing  and 
equipping  its  road,  and  in  the  purchase  of  real  estate  and  other  prop- 
erties, with  a  view  to  the  increase  of  its  traffic,  moneys  equal  in 
amount  to  80  per  cent,  of  the  capital  stock  of  the  company."  It  was 
quite  legitimate  for  the  assessor  to  treat  this  as  evidence  of  an  amount 
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of  earnings  which  had  never  been  taxed,  and  make  the  assessment  ac- 
cordingly. It  was  equally  legitimate  for  the  secretary  of  the  treas- 
ury, upon  proof  that  the  aocnmulation  had  been  going  on  from  the 
organization  of  the  company,  in  1853,  to  apportion  the  amount  in 
equal  proportions  for  each  year,  and  to  deduct  nine-iifteenths  thereof 
for  the  years  which  bad  elapsed  before  the  taking  effect  of  the  act 
taxing  incomes.  And  it  is  entirely  consistent  with  the  declaration  it- 
self to  show  in  point  of  fact  what  was  the  amount  of  earnings  accrued 
during  the  period  while  the  income-tax  act  was  in  force  which  had 
not  been  assessed  for  taxation  as  profits  carried  to  construction  or 
other  account.  The  declaration  in  the  certificates  could  not  be  con- 
clusive of  anything  not  inconsistent  with  it,  for  an  estoppel  only  pro- 
hibits contrary  allegations.  The  proof  admitted  on  the  trial  below 
did  not  contradict  the  certificates,  but  only  served  to  rebnt  a  pre- 
sumption, which,  as  matter  of  law,  was  not  conclusive.  Its  tendency 
and  effect  were  to  exact  from  the  company  the  full  tax  upon  every 
dollar  of  its  earnings,  which  had  not  previously  paid  its  proper  assess- 
ment, and  which,  in  any  form,  was  subject  to  taxation,  and  to  re- 
lieve it  only  to  the  extent  to  which  otherwise  it  would  have  been  sub- 
jected to  the  payment  of  a  second  tax  upon  the  same  fund.  This 
result,  and  the  process  by  which  it  was  reached,  seem  to  us  strictly 
to  conform  both  to  the  letter  and  spirit  of  the  law  governing  the  sub- 
ject. 

This  conclusion  disposes  of  tiie  substance  of  the  case,  as  it  sustains 
the  rulings  of  the  circuit  court  upon  the  main  question.  There  were 
other  exceptions  to  the  charge,  and  to  the  refusal  of  the  court  to  give 
instructions  asked  for  by  the  plaintiff  in  error;  but  they  are  either 
covered  by  what  has  already  been  said,  or  seem  to  us  not  necessary 
to  be  specially  mentioned.  A  point  was  raised  as  to  certain  items 
claimed  to  be  included  in  the  sum  for  which  these  certificates  were  is- 
sued, which,  in  the  view  we  have  taken,  becomes  immaterial;  for,  as 
we  have  decided  that  the  jury  could  only  consider  the  earnings  re- 
alized in  fact  during  the  operation  of  the  law  from  1862  to  1869,  it 
was  immaterial  what  items  existing  prior  to  that  period  were  also  in- 
cluded in  the  aggregate  sum  for  which  the  certificates  were  issued. 
Some  exception  also  was  taken  to  some  comment  on  the  part  of  the 
circuit  judge  as  to  the  state  of  the  evidence,  but,  in  our  opinion,  the 
question  which  the  jury  had  to  decide  was  left  to  them  fairly. 

We  find  no  error  in  the  record,  and  the  judgment  is  accordingly  af- 
firmed. 
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(IM  U.  a  428) 

Ifonxrc  V.  Boobbs  and  others. 

(October  30, 1882.) 

Patbkts  fob  ImneimoNS— Claim  in  REUgnx  Yam. 

Where  the  apeciflcatlon  in  a  reissued  patent  oovers  a  contrivance  essentially  differ- 
eut  from  that  described  in  the  original  specification  and  claim,  the  claim  in 
the  reissue  is  void. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  MaBsacbusetts. 

This  is  a  suit  in  equity  brought  for  the  infringement  of  reissued 
letters  patent,  dated  December  8,  1874,  granted  to  the  complainant, 
John  B.  Moffitt,  for  an  improvement  in  the  manufacture  of  heel  stiff- 
eners  for  boots  and  shoes.  The  original  patent  bore  date  May  21, 
1872. 

Heel  stiffeners  or  counters,  as  they  are  sometimes  called,  were 
formerly  made  by  hand,  the  leather  being  shaped  upon  the  last  while 
wet  by  the  blows  of  the  shoemaker's  hammer.  Previous,  however,  to 
the  date  of  the  complainant's  original  letters  patent  ready-made 
moulded  counters  were  manufactured  by  placing  the  counter-blank 
across  the  opening  of  the  mould  and  forcing  it  into  the  mould  by  a 
plunger  or  former,  or  by  placing  the  blank  upon  the  back  of  the  sta- 
tionary former,  and  forcing  it  around  the  former  by  the  pressure  of 
the  mould.  Counters  had  also  been  shaped  on  machines  by  which  a 
rolling  pressure  was  applied.  As  early  as  1853  machines  known  as 
the  Nichols  were  employed.  This  machine  had  a  rotating  "former," 
circular  in  cross-section,  which  was  applied  by  pressure  to  another 
circular  roller,  conforming  to  this  "former"  longitudinally,  the  object 
b^ing  to  set  leather  into  the  proper  shape  either  for  soles  or  hee} 
stiffeners. 

In  the  specification  of  his  original  patent  Moffitt  declared : 

"  In  moulding  to  shape  ready-made  counters  or  stiffeners  for  heels  of  boots 
and  shoes  made  of  various  materials,  but  usually  of  waste  bits  of  leather,  a 
difficulty  exists,  by  reason  of  the  peculiar  shape^  in  getting  an  equal  or  suffi- 
cient pressure  upon  all  parts  of  such  counter  so  as  to  get  uniform  hardness 
throughout,  and  also  another  difficulty  in  getting  a  true  and  proper  perma- 
nent form  throughout  all  parts  of  the  same  counter,  some  of  it,  especially  in 
leather,  being  of  a  more  spongy  nature  than  other  parts.  This  difference  or 
lack  of  horaogenity  prevents  a  uniform  solidity,  and  precludes  the  true  pres- 
ervation of  the  shape  which  a  mould  may  impart. 

"  The  object  of  my  invention  is  not  only  to  make  more  perfect  ready-made 
counters  than  can  be  made  by  any  moulding  process,  but  also  to  make  a  new 
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article  of  inanafactnre,  tIz.,  a  ■  rolled '  counter,  prepared,  solidified,  and  iini- 

fonnly  hardened  and  set  to  shape  by  rolling  pressure,  such  rolling  action  pro> 

ducing  a  new  as  well  as  better  article^  and  admitting  of  producing  the  same 

!  from  material  hitherto  found  too  intractable,  such  as  leather  board,  sheet 

metal,  etc.    Instead,  therefore,  of  shaping  the  stiffener  in  mould,  I  employ  no 

mould  of  any  kind,  but  use  a  moving  former.  A,  devised  by  me,  of  a 

shape  adapted  to  give  the  desired  shape  to  the  counters,  and  set  eccentrically 

on  a  shaft,  B,  the  shaft  being  arranged  to  have  a  continuous  or  reciprocating 

I  rotary  movement,  either  by  hand  or  by  power  as  described.  Beneath  this  former 

I  I  place  a  roller,  G,  haying  a  profile  as  shown,  the  converse  of  and  conforming 

I  to  that  of  the  '  former,'  the  shaft  of  the  roller  having  its  bearings  In  the  main 

frame,  D.    The  shaft  of  the  former  has  its  beai-lngs  in  a  swing-frame,  E.    F 

is  a  treadle-strap,  whereby  the  swing-frame  may  be  pulled  down  to  give  any 

required  degree  of  pressure,  and  which  also  permits  the  eccentric  former  to 

!  rise  and  fall,  as  in  its  movements  it  rides  and  rolls  over  the  surface  of  the 

counter,  the  counter-piece  being  placed  centrally  upon  the '  former '  and  being 

mbbed  and  rolled  aa  well  as  squeezed  between  them  while  being  brought  into 

shape. 

"The  'former,'  as  will  be  seen,  projects  farther  from  Its  axis  on  one  side 
than  on  the  other,  so  as  to  conform  nearly  to  the  general  form  of  the  carves 
of  the  inside  of  a  shaped  oounter.    This  gives  a  rolling  action  in  addition  to 
I  the  squeezing  over  the  whole  body  of  the  counter." 

j  The  oroBB-section  of  the  "former,"  as  shown  by  the  drawings  and 

model,  was  elongated,  with  one  or  both  ends  semi>cixoular. 
i  The  specification  proceeds : 

i  *'Tbe  end,  g,  of  the '  former '  need  not  be  a  plane,  as  shown  in  figure  1,  but 

instead  may  be  rounded  at  its  opposite  end,  as  shown  in  figure  8,  so  that  it 
may  be  continuously  revolved  and  in  either  direction.    In  such  case  I  prefer 

I  to  place  the  shaft  in  its  center,  or  equally  distant  from  both  ends. 

I  *<  Instead  of  a  single  roll,  a  psdr  of  auxiliary  rolls  may  be  used,  as  shown  in 

j  figure  4,  one  on  each  side  of  the  single  one." 

The  claims  were  thus  stated : 

"I  claim  (1)  the  described  apparatus  for  rolling  to  shape  heel  stiffeners  or 
I  counters;  (2)  I  also  claim  as  a  new  article  of  manufacture  heel  stifleners  or 

counters  shaped  and  compacted  by  a  rolling  action,  as  described;  (3)  I  also 
!  claim  the  process  herein  described  of  shaping  and  setting  to  shape  heel 

atiffeners  or  counters  by  rolling  as  distinguished  from  moulding." 

The  specification  of  the  reissued  patent  is  substantially  the  same 
as  that  of  the  original  patent,  with  the  following  exceptions : 

For  the  term  "roller^,"  in  the  original  specification,  the  words 
"supports  or  rollers"  are  substituted  in  the  reissued  specification, 
and  the  word  "mechanism"  in  the  first  claim  of  the  reissue. 

In  the  reissued  specification  the  requirement  that  the  "former" 
should  be  set  eccentrically  on  a  shaft,  and  the  statement  that  the 
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former  projects  farther  from  the  ads  on  one  side  than  the  other,  are 
omitted. 
The  claims  of  the  reissued  patent  are  as  follows: 

(1)  In  a  machine  for  making  counters  or  stiffeners  for  boots  and  shoes,  a 
turning  or  revolving  former  in  combination  with  mechanism  for  holding  and 
shaping  the  blank  over  it;  (2)  the  revolving  or  turning  counter-former,  A,  in 
combination  with  a  supporting  roll  or  rolls  for  rolling  or  for  rolling  and  flang- 
ing blank  stock  into  heel  stiffeners,  substantially  as  shown  and  described;  (3) 
the  process  described  of  forming  the  heel-seat  of  a  counter  by  means  of  a 
foimer  having  a  motion  about  a  center,  and  which  gives  to  the  heel-seat  a 
drawing  or  rubbing  action  against  a  flange  or  bearing  surface  in  addition  to 
the  rolling  action. 

The  infringement  oharged  against  the  defendants  was  in  the  use 
by  them  of  the  device  described  in  the  reissued  letters  patent  of 
Louis  Cot4,  dated  June  2,  1874. 

The  specification  of  this  patent  declares ; 

"The  invention  or  machine  consists  of  a  rotary  head  of  a  spherical,  sphe- 
roidal, or  sphero-cylindrical  shape,  fixed  upon  and  concentrically  with  a  iot»iy 
shaft,  in  combination  with  a  stationary  mould  correspondingly  or  approx- 
imately so  concaved,  whereby,  by  the  revolution  of  the  said  rotary  head  within 
the  mould,  a  piece  of  leather  of  suitable  form  introduced  between  them  may 
be  drawn  into  and  through  the  concavity  of  the  mould,  and  receive  a  curved 
form  lengthwise  and  withdrawn,  and  thereby  be  adapted  for  use  as  a  stiffen- 
ing for  a  boot  or  shoe." 

A  clear  idea  of  the  contrivance  covered  by  the  Cote  patent  may  be 
derived  from  the  drawings  which  illustrated  the  specification. 

On  final  hearing  of  the  cause  the  circuit  court  dismissed  the  bill 
and  the  complainant  appealed. 

Q«o.  Harding  and  W.  A,  MacUod,  for  appellant. 

T.  L.  Wakefield  and  Chauncey  Smith,  for  appellees. 

Woods,  J.  The  evidence  leaves  no  doubt  in  our  minds  that  the 
first  claim  of  Moffitt's  reissued  patent  is  broader  than  any  claim  of  bis 
original  patent.  The  original  patent  covered  an  elongated  heel- 
shaped  former,  set  eccentrically  upon  its  shaft.  This  was  an  es- 
sential part  of  the  invention  described  in  the  original  patent.  The 
specification  declares:  "I  use  a  < former,'  A,  of  a  shape  adapted  to 
give  the  desired  shape  to  the  counter,  and  set  eccentrically  on  the 
shaft,  B."  The  "former"  shown  by  the  drawings  is  elongated  and 
heel-shaped  in  cross-section.  The  specification  further  declares: 
"The  '  former,*  as  will  be  seen,  projects  further  from  its  axis  on  one 
side  than  on  the  other,  so  as  to  conform  nearly  to  the  general  form  of 
the  enrres  of  the  inside  of  the  shaped  counter.     This  gives  a  rolling 
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action  in  addition  to  the  squeezing  over  the  whole  body  of  the  coun- 
ter." The  specification  of  the  reissued  patent  omits  both  of  these 
statements,  and  thus  allows  a  "former"  to  be  made,  if  desired,  with 
a  circular  oross-section,  and  to  be  set  concentrically  on  its  shaft.  It 
is  therefore  clear  that  it  covers  a  oontrivanoe  essentially  different 
from  that  described  in  the  original  specification  and  claim. 

The  first  claim  of  Moffitt's  reissued  patent  differs  materially  from 
the  specification  and  first  olaim  of  the  original  patent  in  another 
particular.  The  original  specification  thus  describes  the  means  by 
which  the  blank  stock  is  pressed  against  the  "former :"  "Beneath  the 
former  I  place  a  roller,  C,  having  a  profile,  as  shown,  the  converse  of 
and  conforming  to  that  of  the  former,  the  shaft  of  the  roller  having 
its  bearings  in  the  main  frame,  D."  It  is  also  stated  that  "instead  of 
a  single  roll  a  pair  of  auxiliary  rolls  may  be  used,  as  in  figure  4,  one 
on  each  side  of  the  single  one."  In  the  first  claim  of  the  reissued 
patent  the  device  of  one  or  three  rolls  is  expanded  to  cover  "any 
mechanism  for  holding  and  shaping  the  blank  over"  the  "former." 

It  therefore  appears  that  the  specification  and  first  claim  of  the 
original  patent  was  intended  to  cover  an  elongated  heel-shaped  former, 
eccentrically  set  upon  its  shaft,  against  which  the  material  of  which 
the  counter  was  to  be  made  was  pressed  by  a  revolving  roller  or  roll- 
ers, and  that  the  first  claim  of  the  reissued  patent  was  expanded  so 
that  it  might  cover  a  "former"  circular  in  cross- section,  concentric- 
ally set,  and  revolving  in  the  semi-circular  groove  of  a  stationary 
mould,  by  which  the  material  was  pressed  against  the  former. 

The  difference  between  the  device  covered  by  the  specification  and 
first  claim  of  the  original  patent,  and  the  device  which  might  be  em- 
braced by  the  specification  and  first  claim  of  the  reissued  patent,  is 
essential  and  palpable. 

If  the  evidence  proves  any  infringement,  it  is  of  the  first  claim  only 
of  complainant's  reissued  letters  patent,  and  that  such  infringement 
is  by  the  use  of  the  machine  covered  by  the  Cot6  patent. 

The  purpose  of  the  complainant  to  cover  by  his  reissued  patent  the 
invention  described  in  the  Cote  patent  is  clear,  and  is  not  denied.  It 
is  evident  that  the  Cot^  machine  does  not  infringe  the  original  patent 
of  MofiStt.  The  "former"  described  in  the  original  specification  of 
Moffitt  being  elongated  in  oross-section  and  eccentrically  set  upon  its 
shaft,  could  not  have  either  a  rotating  or  reciprocating  movement  in 
the  semi-circular  grooved  mould  of  the  C6t6  patent,  and  by  no  stretch 
of  oonstrnetion  could  the  stationary  grooved  mould  of  the  latter  patent 
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be  eonndered  tba  eqaivalent  of  the  oylindrioal  reyolTing  tollers  of 
Moffitt's  original  patenk 

The  BpeoLication  and  first  olaim  of  the  reissued  patent  is  a  plain 
.  attempt  to  inolnde  a  device  which  iras  not  and  could  not  be  fairlj 
covered  by  the  original  patent.  That  olaim  is,  therefore,  for  that 
reason  void.  Oitt  v.  Wellt,  22  Wall.  1;  The  Wood-paper  Patent,  23 
Wall.  566;  Powder  Co.  v.  Powder  Workt,  98  D.  S.  126;  Ball  v. 
Langles,  102  U.  8.  128;  MiUer  v.  Brata  Co.  104  U.  S.  350;  Jamee  y. 
Campbell,  Id.  866;  Heald  v.  Rice,  Id.  737;  Bantz  v.  Frantz,  106  U.  S. 
160 ;  Johnson  v.  Fhuhmg  d  North  Side  B.  Co.  105  U.  S.  539.  And 
the  evidence  shows  no  infringement  of  any  other  claim  of  the  reissued 
patent. 

The  decree  of  the  circuit  court  dismissing  the  bill  was  therefore 
right  and  must  be  afi&rmed. 

See  S.  a  8  Fbd.  Bbp.  147. 


(106  U.  S.  147) 

Jbsbcp  and  others  v.  Unitbd  Statu. 

(NoTember  6, 1882.) 

Wbit  or  Bbror— BoiiD  fob  Adtakob  or  Iiitbriial  Rbvbhub  SrAifPs. 

ftets  found  by  the  circuit  court  are  not  open  to  reriew  on  writ  of  error,  and  only 
questions  of  iaw  arising  upon  the  trial  and  duly  presented  by  bill  of  exceptions, 
or  errors  of  law  apparent  on  the  face  of  the  pleadings,  are  reviewable. 

A.  bond  in  wliich  the  United  States  is  obligee,  and  which  is  conditioned  that  pay* 
ment  for  stamps  advanced  shall  be  made  to  the  treasurer,  is  a  valid  and  binding 
obligation,  and  the  United  States  may  maintain  a  suit  upon  it  in  its  own  name. 

Where  the  penalty  of  a  bond  was  payable  directly  to  the  United  States,  and  the 
condition  was  that  the  defendant  should  pay,  or  cause  to  be  paid,  to  the  treas- 
urer of  the  United  States,  for  the  use  of  the  United  States,  all  and  every  such 
sum  or  sums  of  money  as  he  might  owe  to  the  United  States  for  adhesive 
stamps,  any  evidence  which  shows  that  defendant  was  indebted  for  adhesive 
stamps  is  competent,  and  it  is  immaterial  whether  the  stamps  were  furnished 
by  the  assistant  treasurer  or  by  the  commissioner  of  internal  revenue. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  California. 

This  was  an  action  at  law,  brought  by  the  United  States  in  the  circuit 
court  for  the  district  of  California  against  William  H.  Jessup  as  prin- 
cipal, and  Jabez  Howes  and  others  sureties  on  the  bond  of  Jessup 
to  secure  payment  for  revenue  stamps  advanced  to.  him. 
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Section  161  of  the  "Act  to  provide  internal  revenue  to  support  the 
government,  to  pay  interest  on  the  public  debt,  and  for  other  purposes," 
approved  Jane  30,  1864,  (13  St.  at  Large,  294,  295,)  provides  as 
follows : 

**  That  the  commissioner  of  internal  revenue  may  from  time  to  time  furnish, 
supply,  and  deliver  to  any  manufacturer  of  friction  or  other  matches,  cigar- 
lights,  or  wax-tapers,  a  suitable  quantity  of  adhesive  or  other  stamps,  such  as 
may  be  prescribed  for  use  in  such  cases,  without  prepayment  tlierefor,  on  a 
credit  not  exceeding  60  days,  requiring  in  advance  such  security  as  he  may 
judge  necessary  to  secure  payment  therefor  to  the  treasurer  of  the  United 
States  witliin  the  time  prescribed  for  such  payment.  And  upon  all  bonds  or 
other  securities  taken  by  said  commissioner,  under  the  provisions  of  this  act, 
suits  may  be  maintained  by  said  treasurer  in  the  circuit  or  district  court  of 
the  United  States  in  the  several  districts  where  any  persons  giving  said  bonds 
or  other  securities  reside  or  may  be  found,  in  any  appropriate  form  of  action." 

While  these  provisions  of  the  law  were  in  force,  Jessup,  a  manu- 
facturer of  friction  matches  in  San  Francisco,  California,  desiring  to 
avail  himself  of  the  privilege  of  obtaining  internal-revenue  stamps 
on  a  credit  of  60  days,  gave  to  the  United  States  the  bond  in  suit,  in 
a.penalty  of  |10,Q0O,  and  dated  November  8,  1869. 

The  condition  of  the  bond  was  as  follows : 

"The  condition  of  the  foregoing  obligation  is  such  that  whereas,  the  said 
TVllliam  Henry  Jessup  is  a  manufacturer  of  friction  or  other  matches,  cigar- 
lights,  or  wax-tapers;  and  whereas,  under  the  provisions  of  the  161st  section 
of  an  act  entitled  'An  act  to  provide  internal  revenue  to  support  the  govern- 
ment, to  pay  interest  on  the  public  debt,  and  for  other  purposes,'  approved 
June  30, 1864,  the  commissioner  of  internal  revenue  is  authorizbd,  from  time 
to  time,  to  furnish,  supply,  and  deliver  to  any  manufacturer  of  friction  or 
other  matches,  cigar-lights,  or  wax-tapers,  a  suitable  quantity  of  adhesive  or 
other  stamps,  such  as  may  be  prescribed  for  use  in  such  cases,  without  pre- 
payment therefor,  on  a  credit  not  exceeding  60  days,  requiring  in  advance 
such  security  as  he  may  judge  necessary  to  secure  payment  therefor  to  the 
treasury  of  the  United  States  within  the  time  prescribed  for  such  payment; 
and  whereas,  adhesive  stamps  have  been  delivered,  or  hereafter  may  be  deliv- 
ered, to  said  William  Henry  Jessup  by  virtue  of  said  authority:  Now,  there- 
fore, if  the  said  '^lliam  Henry  Jessup  shall  make  a  faithful  return,  when- 
ever so  required,  of  the  moneys  received  by  him  for  such  adhesive  stamps  as 
have  been  or  may  hereafter  be  delivered  to  him,  and  of  all  quantities  or 
amounts  thereof  undisposed  of,  whenever  required  so  to  do,  and  shall  do  and 
perform  all  other  acts  of  him  required  to  be  done  in  the  premises  according  to 
law  and  regulations,  shall  well  and  truly  pay  or  cause  to  be  paid  to  the  treas- 
urer of  the  United  States,  for  the  use  of  the  United  States,  all  and  every  such 
sum  or  sums  of  money  as  the  said  William  Henry  Jessup  may  owe  to  the 
United  States  for  adhesive  stamps  which  have  been  or  shall  be  delivered  to 
him,  or  which  have  been  or  shall  be  forwarded  to  him,  according  to  his  re- 
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quest  or  order,  within  the  time  prescribed  for  payment  for  the  same  according 
to  law,  and  shall  and  will  pay  or  cause  to  be  paid  to  the  said  treasurer,  for  the 
use  aforesaid,  each  and  every  sum  of  money  as  shall  become  due  or  payable  to 
the  United  States,  at  the  time  and  on  the  days  each  sum  shall  respectively  ben 
come  due  or  payable,  then  the  above  obligation  to  be  void  and  of  no  effect; 
otherwise  to  be  and  remain  in  full  force  and  virtue." 

The  declaration  assigned  for  breach  of  the  bond  that  Jessnp  bad 
received  from  the  United  States  adhesive  stamps  amounting  to  the 
sum  of  |8,000,  which  he  had  neither  accounted  for  nor  paid. 

The  defendants  answered,  admitting  the  execation  of  the  bond,  bat 
denying  generally  the  other  averments  of  the  complaint,  and  averring 
performance,  and  set  up  by  way  of  separate  answer  and  defense  that 
under  the  law  and  regulations,  and  the  condition  of  the  bond  men- 
tioned in  the  complaint,  all  stamps,  of  whatsoever  kind  or  denomi- 
nation, delivered  to  Jessup  were  to  be  so  delivered  to  him  upon  a 
credit  not  exceeding  60  days ;  that  after  the  delivery  and  execution 
of  said  bond,  and  before  the  pretended  liability  mentioned  in  said 
complaint  bad  accraed,  to-wit,  on  the  eighteenth  day  of  April,  A.  D. 
1870,  the  said  United  States,  or  some  of  its  officers,  made  a  new  con- 
tract with  the  said  Jesstip,  without  the  knowledge  or  consent  of  the 
defendants  Jabez  Howes,  Bobert  Henry  Elam,  and  Edward  Eallerain 
Howes,  (the  sareties  on  said  bond,)  or  either  of  them,  whereby  the 
credits  for  stamps  supplied  and  delivered  to  Jessnp  were  extended  in- 
definitely and  beyond  said  term  of  60  days.  And  defendants  further 
averred  that  if  Jessap  has  become  indebted  to  the  United  States  for 
stamps  famished,  sapplied,  or  delivered  to  him,  such  indebtedness 
had  accrued  since  the  making  of  and  under  said  new  contract,  and 
not  otherwise. 

The  parties  waived  a  jary  and  submitted  the  cause  to  the  court 
upon  the  issues  of  fact  as  well  as  of  law.  The  court  found  all  the 
issues  of  fact  for  the  United  States,  and  rendered  judgment  in  their 
favor  for  the  sum  of  $7,272,  with  interest.  To  reverse  that  judg- 
ment this  writ  of  error  is  brought. 

W.  W.  Morrow  and  John  E.  Ward,  for  plaintiffs  in  error. 

Atnstant  Attorney  General  Maury,  for  defendant  in  error. 

Woods,  J.  The  answer  of  the  defendants  admits  the  execation  of 
the  bond  which  is  the  basis  of  the  suit.  The  finding  by  the  court  be- 
low in  favor  of  the  United  States  of  all  the  issues  of  fact  raised  by 
the  pleadings,  establishes  beyond  the  reach  of  controversy  that  Jessup 
did  not  perform  the  condition  of  his  bond ;  that  he  did  not  pay  to  the 
United  States  the  sum  due  for  revenue  stamps  advanced  to  him ;  and 
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that  the  United  States,  or  some  of  its  officere,  did  not  make  a  new 
contract  with  him,  without  the  knowledge  or  consent  of  his  sureties, 
whereby  credits  for  stamps  furnished  him  were  extended  indefinitely 
and  beyond  the  said  term  of  60  days.  The  findings  of  the  court 
also  show  that  Jessup  was  indebted  to  the  United  States  for  stamps 
received  by  him,  the  payment  of  which  was  secured  by  his  bond,  in 
the  sum  for  which  judgment  was  rendered  against  his  sureties. 

The  findings  have  eliminated  from  the  case  some  of  the  questions 
discussed  by  the  counsel  for  plaintiffs  in  error.  The  facts  found  by 
the  circuit  court  are  not  open  to  review  in  this  court,  and  we  can 
only  consider  questions  of  law  arislDg  upon  the  trial  and  duly  pre- 
sented by  bill  of  exceptions  or  errors  of  law  apparent  on  the  face  of 
the  pleadings.  Int.  Co.  v.  Folsom,  18  Wall.  237;  Cooper  v.  Omo- 
hundro,  19  Wall.  65. 

These  questions  we  shall  now  consider.  It  appears  from  the  bill 
of  exceptions  that  counsel  for  defendants  moved  to  dismiss  the  action 
on  the  ground  that  the  bond  in  suit  was  given  to  the  United  States, 
and  not  to  the  treasurer  of  the  United  States,  as  provided  by  section 
161  of  the  act  of  Jane  30, 1864,  as  amended,  and  on  the  ground  that 
the  suit  was  brought  in  the  name  of  the  United  States,  as  plaintiff, 
and  not  in  the  name  of  the  treasurer  of  the  United  States,  as  pro> 
vided  in  the  same  section.  The  first  of  these  grounds  is  based  on  the 
assumption  that  the  section  referred  to  requires  the  bond  to  be  given 
to  the  treasurer  of  the  United  States,  and  not  the  United  States,  and 
as  the  bond  in  suit  is  payable  to  the  United  States  that  it  is  abso- 
lutely void;  the  contention  of  the  plaintiff  in  error  being  that  the 
United  States  cannot  take  a  valid  bond  except  when  and  in  the  terms 
directed  by  the  statute.  But  section  161  does  not  expressly  require 
the  bond  to  be  made  payable  to  the  treasurer.  It  may  be  payable 
j  directly  to  the  United  States,  and  conditioned  that  payment  for  stamps 

advanced  shall  be  made  to  the  treasurer  and  not  depart  from  any  ex- 
press provision  Of  the  law.  But  conceding  the  section  to  mean  that 
the  bond  shall  be  payable  to  the  treasurer,  still  we  are  of  opinion  that 
a  bond  in  which  the  United  States  is  the  obligee,  and  which  is  condi- 
tioned that  payment  for  stamps  advanced  shall  be  made  fo  the 
treasurer,  is  a  valid  and  binding  obligation. 

In  the  case  of  the  U.  S.  v.  Tingey,  6  Pet.  116,  the  question  was 
made  how  far  a  bond  voluntarily  given  to  the  United  States  and  not 
prescribed  by  law,  is  a  valid  instrument  and  binding  upon  the  par- 
ties; in  other  words,  whether  the  United  States  have  in  their  political 
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capacity  a  right  to  enter  into  a  contract  or  to  take  s  bond  in  cases 
not  previonsly  provided  for  by  some  law.     And  the  court  declared : 

"  Upon  full  consideration  of  this  subject,  we  are  of  opinion  that  the  Uuited 
States  have  such  a  capacity  to  enter  into  contracts.  It  is,  in  onr  opinion,  an 
incident  to  tlie  general  right  of  sovereignty,  and  the  United  States  being  a 
body-politic  may,  within  the  sphere  of  the  conatitutional  powers  embodied  in 
it,  enter  into  contracts  not  prohibited  by  law  and  appropriate  to  the  just  exer- 
cise of  these  powers." 

To  the  same  effect  is  the  case  of  U.  8.  7.  Bradley,  10  Pet.  348. 

In  the  case  of  the  U.  8.  v.  Hodson,  10  Pet.  895,  is  was  held  in  sab- 
stance  that  when  a  distiller's  bond  was  given,  under  section  53  of  the 
act  of  June  30,  1864:,  flS  St.  242,)  which  required  the  bond  to  be 
conditioned  for  the  performance  of  several  particular  acts  which  it 
speoificaily  stated,  and  the  agent  of  the  government  took  the  bond 
conditioned,  not  in  the  speci&c  way  directed  by  the  statute,  but  for 
the  parties'  compliance  with  all  the  provisions  of  the  act,  and  such 
other  acts  as  were  then  or  might  thereafter  be  in  that  behalf  enacted, 
the  bond  was  binding  on  the  parties. 

The  case  of  U.  8.  v.  Linn  was  an  action  against  a  receiver  of  pub- 
lie  moneys  and  his  sureties.  The  statute  required  the  receiver  to 
give  bond  for  the  faithful  discharge  of  his  trust.  The  instrument 
given  and  sued  on  was  without  seal,  and  therefore  not  the  security 
required  by  the  statute.  The  court,  nevertheless,  held  it  to  be  a 
valid  and  binding  obligation. 

These  authorities  show  that  the  United  States  can,  without  the 
authority  of  any  statute,  make  a  valid  contract,  and  that  when  the 
form  of  a  contract  is  prescribed  by  the  statute  a  departure  from  its 
directions  will  not  render  the  contract  invalid.  The  bond  is  a. good 
bond  at  common  law.  The  circuit  court  was,  therefore,  right  in 
overruling  the  motion  of  the  defendants  to  dismiss  the  suit  on  the 
ground  that  the  bond  was  given  to  the  United  States  and  not  to  the 
treasurer  of  the  United  States.  * 

This  conclusion  disposes  also  of  the  second  ground  upon  which 
the  motion  to  dismiss  was  based;  for  if  the  United  States  can, 
without  the  authority  of  aby  statute,  take  a  valid  bond  payable  to 
the  United  States,  they  can  maintain  a  suit  upon  it  in  their  own 
name.  It  would  be  absurd  to  hold  a  bond  to  be  valid  on  which  a 
suit  in  the  name  of  the  obligee  could  not  be  maintained.  The  oh- 
jection  to  the  admissibility  of  the  bond  in  evidence,  which  the  bill  of 
exceptions  shows  was  taken,  on  the  ground  that  the  condition  of  the 
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bond  did  not  conform  striotlj  to  the  condition  prescribed  bj  the  stat- 
ute, falls  for  tbe  same  reasons  and  npon  the  same  authorities.  It 
farther  appeared  from  the  bill  of  exceptions  that  on  the  trial  of  the 
case  the  United  States,  to  prove  the  breach  of  the  condition  of  tbe 
boncl  by  Jessup,  offered  in  evidence  the  account  kept  by  the  treas- 
urer of  the  United  States  at  Ban  Francisco,  from  vhich  it  appeared 
that  on  January  1, 1876,  there  was  due  from  Jessup  to  the  United 
States,  for  adhesive  stamps  advanced  to  him  by  the  treasurer,  the 
sum  of  $8,000.  The  court  admitted  tbe  account  in  evidence  not- 
withstanding the  objection  of  defendants,  and  this  is  now  assigned 
for  error. 

The  first  ground  of  objection  urged  to  the  admissibility  of  this  evi- 
dence was  that  the  account  appeared  to  be  for  stamps  supplied  by 
the  assistant  treasurer,  and  the  law  under  which  the  bond  was  given 
eommplated  that  the  stamps  should  be  furnished  by  the  commis- 
sioner of  internal  revenue.  But  the  penalty  of  the  bond  was  pay- 
able directly  to  the  United  States,  and  its  condition  was  that  Jessup 
should  pay  or  cause  to  be  paid  to  the  treasurer  of  the  United  States, 
for  the  use  of  the  United  States,  all  and  every  such  sum  or  sums  as 
he  might  owe  the  United  States  for  adhesive  stamps.  This  being  a 
valid  bond,  any  evidence  which  tended  to  show  that  Jessup  was  in- 
debted to  the  United  States  for  adhesive  stamps  was  competent,  and 
it  was  quite  immaterial  whether  tbe  stamps  were  famished  by  th« 
assistant  treasurer  or  by  the  commissioner  of  internal  revenue. 

The  account  was  objected  to  on  the  farther  ground  that  it  ap- 
peared on  its  face  that  the  credits  were  continuously  for  a  greater 
period  than  60  days,  and  therefore  that  the  account  was  not  within 
the  statute,  and  was  incompetent  and  irrelevant  to  the  issue  in  the 
action.  The  contention  of  the  plaintiffs  in  error  is  that  the  opera- 
tion of  the  bond  extended  to  but  one  credit  of  60  days;  that  by  tbe 
security  for  stamps  advanced  on  credit  required  by  section  161,  is 
meant  a  new  security  for  each  and  every  advance  of  stamps,,  and 
that  manufacturers  needing  stamps  from  time  to  time  must  give  se- 
curity as  often  as  a  lot  of  stamps  is  advanced,  and  consequently  that 
the  bond  in  suit  was  security  only  for  the  first  advance  of  stamps, 
and  that  all  subsequent  advances  were  made  entirely  without  secu- 
rity. But  tbe  language  of  the  condition  of  the  bond  clearly  excludes 
any  such  construction.  The  condition  is  that  Jessup  shall  pay  such 
sum  or  sums  of  money  as  he  may  owe  to  the  United  States  for  adhe- 
sive stamps  which  have  been  or  shall  be  delivered  to  him,  or  which 
have  been  or  shall  be  forwarded  to  him,  according  to  his  reg[nest  or 
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order,  within  the  time  prescribed  for  payment  for  the  same,  and  shaL 
and  will  pay  or  cause  to  be  paid  to  the  said  treasurer,  for  the  use 
aforesaid,  eaoh  and  every  such  sum  of  money  as  shall  become  due 
or  payable  to  the  United  States  at  the  time  and  on  the  days  ^uch 
sums  shall  respectively  become  due  and  payable.  The  idea  that  the 
bond  secured  the  payment  of  but  one  sum  of  money  due  for  stamps 
purchased  at  one  time  on  a  single  credit  of  60  days,  finds  no  support 
in  the  language  of  the  bond.  The  payment  of  sums  due  at  different 
times,  for  stamps  purchased  at  different  times,  is  expressly  secured 
in  the  condition  of  the  bond.  The  bond  in  this  respect  conforms  to 
the  statute,  which  authorizes  the  commissioner  of  internal  revenue 
&om  time  to  time  to  supply  and  deliver  to  any  manufacturer  of  fric 
tion  matches  a  suitable  quantity  of  adhesive  or  other  stamps,  with- 
out prepayment  therefor,  on  a  credit  not  exceeding  60  days.  What 
we  have  said  covers  all  the  errors  assigned. 

We  find  no  error  in  the  record.    The  judgment  of  the  circuit  ooturf 
mast,  therefore,  be  affirmed. 


(108  U.  S.  «) 

WafiiSb  v.  Hatb,  natural  Tutrix,  ete. 

(Noyember  6, 1882.) 

COKDEMKATIOH  UHDBB  CoNFmCATIOlf  AOT.— TiTUI  OF  PUBCHABBB. 

W1iei«  suit  was  brought  by  the  United  States  under  the  conflscation  act  of  July  17, 
1862,  for  the  condemnation  of  certain  land,  and  the  holder  of  a  mortgage  on 
such  land,  executed  prior  to  the  passage  of  that  act,  intervened  in  the  suii,  and 
recovered  judgment  in  his  favor  for  the  amount  due  him  on  the  mortgage,  and 
the  property  was  sold  under  the  sentence  of  condemnation,  and  the  proceeds  of 
such  sale  applied  to  the  payment  of  such  mortgage,  TiM,  in  a  suit  by  the 
heirs  of  the  deceased  owner  of  the  property  to  recover  possession  thereof,  that 
the  estate  acquired  by  the  purchaser  at  the  condemnation  sale  terminated  with 
the  life  of  the  person  for  whose  act  it  was  seized. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Louisiana.  • 

Charles  W.  Homor  and  Bufut  Waples,  for  plaintiff  in  error. 

B.  F.  Jonas  and  R.  T.  Merrick,  for  defendants  in  error. 

Waite,  C.  J.  The  qnestione  presented  in  this  case  arise  on  the 
following  facts: 

On  the  seventh  of  Angost,  1868,  proceedings  were  began  in  the  district 
court  of  Louisiana  for  the  condemnation  of  three  lots  of  grounit  in  New 
Orleans  seized  under  the  act  of  July  17, 1862,  (chapter  195, 12  St.  589,)  as  the 
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property  of  Harry  T.  Haya.  The  property  when  seized  was  Incumbered  by  a 
niortgage  from  Hays  to  E.  A.  Bradford.  On  the  twenty-seventh  of  Kovem- 
ber,  1863,  Bradford  appeared  in  the  suit  in  response  to  the  monition  and  filed 
a  petition  of  intervention,  in  which,  after  setting  up  his  mortgage,  he  asked 
to  have  liis  rights  recognized  as  superior  to  the  (Jnited  States,  and  that  the 
property  confiscated  might  be  sold  and  the  proceeds  applied  to  the  payment  of 
what  was  due  to  him.  On  the  twenty-third  of  Januaiy,  1865,  a  sentence  of 
condemnation  was  entered  and  a  sale  ordered,  "the  proceeds  to  be  distributed 
according  to  law,  the  legal  rights  of  the  intervenoj:s  being  reserved  for  further 
action  hereafter."  An  order  of  sale  was  issued  to  the  marshal  on  the  same 
day  the  sentence  of  condemnation  was  granted.  On  the  twenty-third  of  Feb- 
ruary a  judgment  was  entered  on  the  intervention  of  Bradford,  in  wtiich  it 
was  "  ordered,  adjudged,  and  decreed  that  there  be  a  judgment  in  his  favor  for 
the  sum  of  J6,000,  •  •  •  with  special  mortgage  upon  the  three  lots." 
After  this  judgment  was  entered  the  marshal  sold  the  property  under  the  sen- 
tence of  condemnation  to  Waples,  the  plaintiff  in  error,  for  $6,000,  and  on  the 
twenty-seventh  of  March  all  the  proceeds,  except  what  were  required  for  the 
costs,  charges,  and  taxes,  were  paid  over  to  Bradford,  "  in  part  sittisf action  of 
his  judgment  and  mortgage."  The  United  States  realized  nothing  from  the 
condemnation.  Harry  T.  Hays  having  died,  the  present  suit  was  brought  on 
behalf  of  his  children  to  recover  the  possession  of  the  property  from  Waples. 
Upon  the  trial,  the  foregoing  facts  appearing,  the  court  charged  the  jury  that 
the  plaintifts  were  entitled  to  a  verdict.  The  verdict  having  been  rendered 
in  accordance  with  the  charge  and  a  judgment  given  thereon  against  Waples, 
be  brought  this  writ  of  error. 
» 

It  was  settled  in  Bigelow  v.  Forrest,  9  Wall.  860,  and  Wallaeh  t.  Van 
Risunck^  92  U.  B.  202,  that  ordinarily  the  estate  acquired  by  a  por- 
ehaser  of  real  property  condemned  and  sold  under  the  confiscation 
aet  of  July  17,  1862,  terminates  with  the  life  of  the  person  for  whose 
act  it  was  seized.  The  only  question  in  the  present  oase  is  whether 
Waples,  the  purchaser,  occupies  a  different  position  because  of  what 
was  done  with  reference  to  the  Bradford  mortgage.  We  think  he 
does  not.  The  sale  was  made  on  the  sentence  of  condemnation  alone. 
The  only  suit  ever  begun  was  that  by  the  United  States  to  secure  a 
condemnation  under  the  law.  Bradford  intervened  for  the  protec- 
tion of  his  interest  in  what  was  to  be  condemned.  He  could  not  in 
that  suit  foreclose  his  mortage  on  the  property.  All  he  could  get  and 
all  he  sought  to  get  was  payment  out  of  the  proceeds  of  any  sale  or- 
dered in  consequence  of  the  condemnation.  His  mortgage  covered 
the  fee,  but  the  suit  in  which  he  intervened  was  in  its  legal  effect 
only  to  subject  the  property  for  the  life  of  the  mortgage.  He  was 
interested  as  well  in  what  was  to  be  condemned  as  in  what  remained 
after  the  condemnation  was  exhausted.  As  his  lien  was  not  con- 
v.l— 6 
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demned,  bis  rights  nnder  it  vonld  have  been  superior  to  tbe  title  ac< 
quired  by  Waples  bat  for  his  application  to  be  paid  from  the  proceeds. 
Having  made  his  application  and  got  the  proceeds,  the  interest  in  tbe 
land  bought  by  Waples  was  relieved  from  his  lien,  but  in  no  other 
respect  was  it  enlarged.  The  only  effect  of  the  intervention  was  to 
give  Waples  the  title  ^  to  his  tenancy  for  the  life  of  Hays  free  of  the 
lien  of  the  mortgage.  Whether  Bradford  can  proceed  against  tbe 
property  in  tbe  bands  of  the  heirs  for  the  recovery  of  the  balance  that 
remained  due  to  him  after  the  application  of  the  proceeds  of  bis  sale, 
is  a  question  we  need  not  consider. 

Neither  are  the  United  States  or  Waples  subrogated  to  tbe  rights 
of  Bradford  under  his  mortgage.  To  the  extent  of  the  proceeds  act- 
ually received  by  Bradford  his  debt  has  been  paid  out  of  tbe  mort- 
gaged property.  He  got  what  he  did  because  of  the  lien  given  him 
by  Hays  on  the  fee  before  the  cause  of  forfeiture  arose.  This  lien, 
it  was  adjudged  in  the  condemnation  suit,  could  not  be  condemned 
under  the  seizure  that  bad  been  made,  and  so  to  secure  to  the  pur- 
chaser a  title  to  the  property  for  the  life  of  Hays  the  proceeds  of  the 
sale  were  applied  to  the  extinguishment  of  the  incumbrance  that 
would  otherwise  have  rested  upon  that  estate  for  life.  In  this  way 
Waples  got  all  the  title  the  United  States  undertook  to  convey.;  that 
is  to  say,  an  unincumbered  right  to  tho  use  and  enjoyment  of  the, 
property  during  the  life  of  Hays.  It  is  true  that  the  United  States 
realized  no  money  from  the  sale  for  its  own  use,  but  that  does  not 
alter  the  rights  of  Waples.  He  bought  the  property  for  tbe  life  of 
Hays,  and  that  was  all  he  bought.  His  position  was  that  of  a  ten- 
ant for  the  life  of  another.  The  death  of  Hays  terminated  his  ten- 
ancy. 

On.the  trial  the  plaintiffs  offered  in  evidence  the  deed  under  wbioh 
Hays  took  his  title.  This  was  objected  to  because  it  had  not  been 
set  forth  in  the  petition,  and  was  not  attached  thereto,  and  the  lots 
were  not  described  in  tbe  petition  as  required  by  section  174  of  the 
Code  of  Practice  of  Louisiana.  This  objection  was  properly  over- 
ruled. It  is  well  established  in  Louisiana  that  if  tbe  defendant  goes 
to  trial  on  a  petition  defective  in  this  particular  he  waives  the  objec- 
tion.   Smith  y.  Blunt,  2  La.  183;  MaiUon  v.Boyee,  14  La.  Ann.  621. 

The  judgment  is  affirmed. 
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(108  U.  a  10)  _  , 

(November  6, 1882.) 

gpECmTO  PKBFOBKAKOB— SnTFICIXNaT  OV  CoifTRAOr. 

• 
ffliere  a  contract  for  the  exchange  of  property  had  been  fully  performed  by  one  of 
the  parties  to  the  contract,  and  there  was  a  substantial  part  performance  by 
the  other  party,  the  completion  of  the  performance  by  the  latter  party  will  be 
enforced,  whether  the  memorandum  signed  by  both  parties  was  of  itself  suffi- 
cient to  support  the  bill  or  not,  where  its  terms  have  been  otherwise  clearly 
established  by  the  evidence. 

* 

Appeal  from  the  Supreme  Court  of  the  District  of  Colombia. 
S.  S.  Henkle,  for  appellant. 
C.  H.  Armes,  for  appellee. 

Waits,  C.  J.  The  evidence  in  this  case  establishes  to  our  entire 
satisfaction  the  following  facts : 

Oq  the  twenty-second  of  Kovember,  1876,  tbe  parties  to  this  suit  made  and 
signed  the  following  memoranduiu  in  pencil: 

"November  22, 1876. 

**  I  propose  to  give  my  house  on  Eighth  street,  subject  to  $2,000,  for  one 
house  on  Delaware  avenue,  and  one  farm  in  Fairfax  county,  Yirginia,  and 
$525  cash.  George  Abmes. 

"Accepted:    Otis  Bigelow." 

Both  parties  folly  understood  at  the  time  that  the  property  referred  to  was 
that  described  in  the  bill,  and  that  an  exchange  was  to  be  made  on  the  terms 
stated  in  the  memorandum.  As  tbe  wife  of  Bigelow  was  absent,  the  contract 
entered  into  could  not  be  consummated  by  an  Interchange  of  deeds  until  her  re- 
tarn,  which  was  not  expected  until  some  time  in  January  following.  Armes, 
however,  was  in  need  of  the  money,  which  was  to  be  paid  him,  or  a  part  of  it, 
and  so  on  the  twenty-fourth  of  November,  two  days  after  the  memorandum 
was  signed,  be  and  his  wife  executed  a  deed,  in  accordance  with  the  terms  of 
the  contract,  conveying  the  house  and  lot  on  Eighth  street  to  Bigelow.  This 
deed  Armes  took  to  Bigelow,  and  asked  for  $400  on  account  of  the  money  be 
was  to  have,  olTeilng  to  deliver  the  deed  if  the  payment  was  made.  Bigelow 
accepted  tbe  offer,  paid  the  money,  and  took  the  deed,  agreeing,  however,  on 
the  request  of  Armee,  not  to  have  the  deed  recoixled  until  tbe  contract  was 
otherwise  performed.  Notwithstanding  this  agreement,  be  did  have  it  re- 
corded at  once.  At  tbe  same  time  with  the  delivery  of  tbe  deed  Armes  put 
Bigelow  in  possession  of  tbe  property,  and  thus  fully  executed  the  contract 
on  his  part.  Bigelow  afterwards  paid  Armes  $105  more  on  the  cash  payment 
he  was  to  make,  and  delivered  him  tbe  possession  of  the  property  on  Delaware 
avenue.  All  this  was  done  in  part  performance  of  tbe  contract  on  bis  part, 
and  it  was  so  understood  by  both  parties.  Armes,  after  he  got  possession  of 
the  Delaware-avenue  property,  made  some  repairs  on  tbe  house  with  thekuowl- 
edge  of  Bigelow.  Afterwards  Bigelow  refused  to  carry  out  the  contract  on 
his  part  by  delivering  deeds  for  tbe  Delaware  avenue  and  Virginia  property, 
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and  having  the  memorandum  which  had  been  signed  In  bis  possession,  nnder- 
took  to  destroy  it  by  tearing  it  into  pieces  and  tlirowing  the  pieces  into  a 
waste-basket. 

Upon  these  facts,  in  onr  opinion,  it  was  the  duty  of  the  court 
below  to  enter  the  decree  it  did  requiring  a  completion  of  the  perform- 
ance of  the  contract  by  Bigelow*  Whether,  in  view  of  the  reqoire- 
wents  of  the  statute  of  frauds,  the  memorandum  signed  by  both  par- 
ties was  of  itself  sufficient  to  support  the  bill,  is  a  question  we  do  not 
think  it  important  to  discuss,  because  if  the  memorandum  is  not 
enough,  the  terms  of  the  contract  have  been  otherwise  clearly  estab- 
lished by  the  evidence,  and  there  has  been  full  performauce  by  Armes, 
and  substantial  part  performance  by  Bigelow. 

The  decree  is  affirmed. 


(106  U.  S.  183) 

iHospENnEMT  BoHooL-DisT.  ov  Steah-Boat  Book,  Habdin  Coumtt, 

Iowa,  v.  Btonb. 

(November  6, 1882.) 

MxmiotPAi.  Bonds— RsciTAiiB  nr. 

Bonds  Issued  in  the  name  of  an  independent  school-district,  In  the  state  of  Towa, 
contained  these  recitals :  "  This  bond  is  issued  by  the  board  of  school  directors 
by  authority  of  an  election  of  the  voters  of  said  school-district  held  on  the 
thirty-first  day  of  July,  1869,  in  conformity  with  the  provisions  of  chapter  98  of 
Acts  Twelfth  Qeneral  Assembly  of  the  state  of  Iowa."  Held,  that  these  recitals 
implied  as  well  that  the  bonds  were  issued  by  authority  of  the  election,  as  that 
the  election  was  held  in  conformity  with  the  statute,  but  did  not,  necessarily 
or  clearly,  import  a  compliance  with  those  provisions  of  the  statute  which,  fol- 
lowing substantially  the  words  of  the  state  constitution,  prohibited  independ- 
ent school-districts  from  incurring  indebtedness  to  an  amount  in  the  aggregate 
exceeding  6  per  centum  on  the  value  of  its  taxable  property,  to  be  ascertained 
by  the  last  state  and  county  tax  lists  previous  to  the  incurring  of  such  indebt- 
edness. Consequently  the  district,  in  a  suit  on  the  l)onds,  is  not  estopped  by 
the  recitals  from  showing  that  the  bonds  were  not  enforceable  obligations,  by 
reason  of  the  fact  that  the  indebtedness,  of  which  they  were  evidence,  exceeded 
the  amount  limited  by  the  constitution  and  laws  of  the  stata 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Iowa. 

Geo.  O.  Wright,  for  plaintiff  in  error. 

C.  C.  Nourte  and  B.  F.  Kaufman,  for  defendant  in  error. 

Hablan,  J.  On  the  first  day  of  July,  1880,  the  board  of  school 
directors  of  Independent  School-district  of  Steam-boat  Book,  Hardin 
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county,  Iowa,  issued  in  its  name  80  bonds,  each  for  $500,  and 
bearing  interest  at  the  rate  of  10  per  cent,  per  annum.  Each  bond 
recited  that  it  "  is  issued  bj  the  board  of  school  directors  by  author- 
ity of  an  election  of  the  voters  of  said  school-district  held  on  the 
thirty*first  day  of  July,  1869,  in  conformity  with  the  provisions  of 
chapter  98  of  Acts  Twelfth  General  Assembly  of  the  state  of  Iowa." 
The  statute,  referred  to  in  the  bonds,  authorized  independent  school- 
districts  to  borrow  money,  within  a  prescribed  limit  as  to  amount, 
for  the  purpose  of  erecting  and  completing  school-houses,  by  issuing 
negotiable  bonds,  provided  the  loan  was  previously  sanctioned  by  a 
majority  of  all  the  votes  cast  at  an  annual  or  special  meeting  of  the  - 
electors,  of  which  meeting  the  same  notice  should  be  given  as  required 
by  law  in  case  of  the  election  of  officers  of  such  districts,  and  which  no- 
tice should  state  the  amount  proposed  to  be  raised  by  a  sale  of  bonds. 

When  the  bonds  were  issued  the  assessed  value  of  the  property  of 
the  district,  as  shown  by  the  last  assessment  immediately  preceding 
the  issue  of  the  bonds,  was  $4:7,986,  and  the  indebtedness  of  the  dis- 
trict was  $425,  with  no  money  in  its  treasury. 

The  constitution  of  Iowa  declares  that  "no  county,  or  other  polit- 
ical or  municipal  corporation,  shall  be  allowed  to  become  indebted  in 
any  manner,  or  for  any  purpose,  to  an  amount  in  the  aggregate  ex- 
ceeding 6  per  centum  on  the  value  of  the  taxable  property  within 
such  county  or  corporation,  to  be  ascertained  by  the  last  state  and 
county  tax  lists,  previous  to  the  incurring  of  such  indebtedness /' 
The  largest  indebtedness,  therefore,  which  the  plaintiff  in  error,  con- 
sistently with  the  fundamental  law  of  the  state,  could  have  had,  when 
these  bonds  were  issued,  was  5  per  cent,  on  $47,986.  Consequently, 
the  bonds  now  in  suit,  constituting  one  issue,  and  aggregating  $15,- 
000,  must  be  held  to  have  been  made  without  authority  of  law,  and, 
upon  well-established  principles,  are  not  enforceable  obligations  against 
the  district,  onless  it  is  estopped  by  recitals  in  the  bonds  from  show- 
ing, as  against  a  bonajide  purchaser,  the  value  of  its  taxable  property 
as  disclosed  by  the  last  state  and  county  tax  lists  previous  to  the  crea- 
tion'of  the  debt. 

The  argument  on  behalf  of  defendants  in  error,  briefly  stated,  is 
this :  That  the  law  invested  the  school  board  with  authority  to  exe- 
cute bonds  for  the  purposes  for  which  those  in  suit  were  issued, 
within  the  limit,  as  to  amount,  prescribed  by  the  constitution  and 
the  statute  passed  in  conformity  therewith;  that  that  board,  when 
issuing  the  bonds,  were  under  a  duty  to  determine,  and  necessarily 
did  determine,  whether  the  aggregate  indebtedness  of  the  district. 
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thus  increased,  was  in  excess  of  5  per  centum  upon  the  value  of  the 
taxable  property  of  the  district,  as  shown  by  the  last  state  and  county 
tax  lists;  consequently,  it  is  contended,  the  recitals  in  the  bonds  should 
be  regarded  as  a  declaration  by  the  board,  upon  which  honafide  pur- 
chasers could  rely,  of  its  determination  that  the  taxable  property  of 
the  district,  as  thus  ascertained,  was  of  value  sufficient  to  justify  the 
proposed  indebtedness  of  $15,000. 

Waiving  any  discussion  of  the  question,  whether  the  constitutional 
provision  that  the  amount  of  the  taxable  property  should  be  "ascer* 
tained  by  the  last  state  and  county  tax  lists,"  did  not  compel  every 
purchaser,  at  his  peril,  to  obtain  from  that  source  the  necessary  in- 
formation, and  did  not  preclude  him  from  relying  upon  the  represen- 
tations of  district  officers  as  to  what  those  lists  disclosed,  we  are  of 
opinion  that  the  recitals  in  the  bond  do  not  necessarily  nor  distinctly 
import  any  determination  of  that  question  by  the  district  officers  in- 
vested with  authority,  under  certain  circumstances,  to  issue  the  bonds. 
Had  the  bonds  recited  that  they  were  issued  by  authority  of  the  elec- 
tion of  July  31,  1869,  and  in  conformity  with  the  provisions  of  the 
statute  referred  to,  there  would,  in  view  of  some  of  the  decisions  of 
this  court,  be  more  force  in  the  argument  in  behalf  of  the  defendant 
in  error.  Town  of  Coloma  v.  Eaves,  92  U.  S.  484;  Town  of  Venice  v. 
Murdoch,  Id.  494;  Converse  v.  City  of  Fort  Scott,  Id.  504;  Marcy  v. 
Totonship  of  Oswego,  Id.  638;  ComWs  v.  BoUes,  94  U.  S.  104;  Coin'ra 
V.  Jannay,  Id.  204;  Buchanan  v.  Litchfield,  102  U.  S.  278.  And  we 
should  then  be  obliged  to  decide  whether,  in  view  of  the  constitutional 
provision,  a  false  recital  by  the  school  board  as  to  the  value  of  the 
taxable  property  would  conclude  the  district  as  between  it  and  a  bona 
fide  purchaser  for  value ;  for,  in  such  case,  since  the  statute  itself 
contains  substantially  the  same  limitation  upon  indebtedness  by  in- 
dependent school-districts  as  is  prescribed  by  the  state  constitution 
for  county  or  other  political  or  municipal  corporations,  a  distinct 
recital  that  the  bonds  were  issued  in  conformity  with  the  statute, 
would  fairly  import  a  compliance  with  the  constitution.  But  the 
recitals  do  not,  as  we  have  said,  necessarily  import  a  compliance  with 
the  statute  or  the  fundamental  law  of  the  state  upon  that  subject. 

They  necessarily  imply  nothing  more  than  that  the  bonds  were 
issued  by  authority  of  the  electors,  and  that  the  election  was  held 
in  conformity  with  the  statute.  The  statute  may  have  been  pui-aued 
as  to  the  notice  required  to  be  given  of  the  time  and  place  of  the 
election,  and  as  to  the  manner  in  which  the  will  of  the  voters  was  to 
be  ascertained,  and  yet  it  may  have  been  disregarded  in  respect  of 
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the  limit  it  impoaed  upon  district  indebtedness.  The  declaration, 
therefore,  that  the  election  w»b  held  in  conformity  with  the  statute 
does  not  with  sufficient  distinctness  imply  that  the  indebtedness 
voted  was  less  than  5  per  cent,  on  the  value  of  the  taxable  property 
of  the  district,  as  shown  by  the  state  and  county  tax  lists. 

This  construction  of  the  words  employed  in  the  bonds  is  pronounced 
by  counsel  for  the  defendant  in  error  to  be  too  narrow  and  technical. 
It  may  be  a  strict  construction,  and  such,  it  seems  to  the  court,  ought 
to  be  the  rule  when  it  is  proposed,  by  mere  recitals  upon  the  part  of 
the  officers  of  a  municipal  corporation,  to  exclude  inquiry  as  to 
whether  bonds,  issued  in  its  name,  were  made  in  violation  of  the  con- 
stitution and  of  the  statute,  of  the  provisions  of  which  all  must  take 
notice.  Numerous  cases  have  been  determined  in  this  court,  in  which 
we  have  said  that  where  a  statute  confers  power  upon  a  municipal 
corporation,  upon  the  performance  of  certain  precedent  conditions,  to 
execute  bonds  in  aid  of  the  construction  of  a  railroad,  or  for  other 
like  purposes,  and  imposes  upon  certain  officers — ^invested  with  au- 
thority to  determine  whether  such  conditions  have  been  performed — 
the  responsibility  of  issuing  them  when  such  conditions  have  been 
complied  with,  recitals,  by  such  officers,  that  the  bonds  have  been 
issued  "in  pursuance  of,"  or  "in  conformity  with,"  or  "by  virtue  of,"  or 
"by  authority  of"  the  statute,  have  been  held,  in  favor  of  bona  fide 
purchasers  of  value,  to  import  full  compliance  with  the  statute,  and 
to  preclude  inquiry  as  to  whether  the  precedent  conditions  were  per* 
formed  before  the  bonds  were  issued.  But  in  all  such  cases,  as  a 
careful  examination  will  show,  the  recitals  fairly  imported  a  com- 
pliance, in  all  substantial  respects,  with  the  statute  giving  authority 
to  issue  the  bonds.  We  are  unwilling  to  enlarge  or  extend  the  rule, 
now  established  by  a  long  line  of  decisions.  Sound  public  policy  for- 
bids that  we  should  do  so.  Where  the  holder  relies  for  protection 
upon  mere  recitals,  they  should,  at  least,  be  clear  and  unambiguous, 
in  order  to  estop  a  municipal  corporation,  in  whose  name  such  bonds 
have  been  made,  from  showing  that  they  were  issued  in  violation,  or 
without  authority,  of  law. 

For  the  reasons  given  we  are  of  opinion  that,  in  the  present  action 
on  the  bonds,  judgment  should  have  been  entered  upon  the  special 
verdict  for  the  district.  To  what  extent,  if  any,  the  district  may  be 
held  responsible,  in  some  other  form  of  proceeding,  is  a  question  not 
now  before  us,  and  as  to  which  we  express  no  opinion.  The  judg- 
ment is  reversed,  with  directions  to  render  judgment  upon  the  special 
verdict  for  the  district. 
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(loe  u.  a  11)  ,       „ 

Batlt  v.  vvASHraaTOK  Ain>  Lee  Unitebbitt. 

IToTember  6, 1882.) 

FiDtroiABT  OsLiaATioHa— AooouNTma  bt  Bankrupt. 

Whatever  may  be  due  by  a  person  acting  in  a  fiduciary  capacity  to  the  snccession 
as  executor,  is  not  disclinrged  by  proceedings  in  bankruptcy,  but  he  is  left  to 
account  with  the  court,  in  such  fiduciary  character,  as  though  no  composition 
in  bankruptcy  liad  been  made. 

In  Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 

John  H.  Kennard  and  W.  W.  Howe,  for  plaintiff  in  error. 

Henry  J.  Leavy,  for  defendant  in  error. 

MiLLEB,  J.  Li  the  second  district  eonrt  of  the  parish  of  Orleans, 
in  the  matter  of  the  snecession  of  B.  H.  Bayly,  there  w&a  an  opposi- 
tion to  the  homologation  of  the  account  presented  by  George  M. 
Bayly,  executor  of  said  B.  H.  Bayly,  by  the  Washington  and  Lee 
University,  which  was  a  legatee  under  the  will  of  the  deceased.  This 
opposition,  so  far  as  the  case  before  us  is  concerned,  was  to  an  item 
of  $18,021.79,  which  that  court  decided  to  be  a  debt  from  the  firm 
of  Bayly  &  Pond,  the  members  of  which  bad  been  declared  bankrupt, 
and  in  regard  to  whom  a  resolution  of  composition  by  the  creditors 
had  been  confirmed  by  the  district  court  of  the  United  States.  The 
plaintiff  in  error  here  relied  upon  this  composition  as  discharging 
him,  both  as  executor  of  the  estate  of  his  brother  and  as  a  member 
of  the  partnership  of  Bayly  &  Pond,  from  liability  for  the  item,  and 
the  inferior  court,  accepting  this  view  of  the  matter,  made  an  order 
that  it  should  only  be  paid  in  due  course  of  administration.  On  ap- 
peal of  the  Washington  and  Lee  University,  the  supreme  court  of 
Louisiana  decided  that  the  item  represented  a  debt  by  the  executor 
of  a  fiduciary  character,  which  was  not  barred  by  the  composition 
order,  and  directed  a  judgment  against  Bayly  in  cash  for  the  amount 
of  it,  to  which  judgment  this  writ  of  error  is  prosecuted. 

The  proposition  argued  here,  namely,  that -a  composition  in  a 
bankruptcy  case,  ratified  by  order  of  the  district  court,  operates  as  a 
discharge  of  the  bankrupt  from  all  his  debts,  including  those  arising 
from  fraud  or  growing  out  of  a  fiduciary  relation,  as  well  as  others, 
was  decided  adversely  by  this  court  some  two  years  after  the  present 
writ  of  error  was  sued  out,  in  the  case  of  Wilmot  v.  Mudge,  103  U.  S. 
217.  It  is  there  held  that  notwithstanding  the  comprehensive  terms 
in  which  the  act  of  1874,  in  its  seventeenth  section,  declares  such  a 
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eoroposition  to  be  binding,  it  was  not  intended  to  repeal  section  5117 
of  the  Bevised  Statutes,  which  enacts  that  "no  debt  created  by  fraud 
or  embezzlement  of  the  bankrupt,  or  by  his  defalcation  as  a  public 
officer,  or  while  acting  in  any  fiduciary  character,  shall  be  discharged 
by  proceedings  in  bankruptcy."  This  decision  disposes  of  the  only 
question  in  the  record  of  which  this  court  has  jurisdiction.  It  de- 
cides that  whatever  may  be  due  by  plaintiff  in  error  to  the  succes- 
sion as  executor  is  not  discharged  by  the  proceeding  in  bankruptcy, 
and  he  is  left  to  account  with  the  court  in  that  character  as  though 
no  composition  in  bankruptcy  had  been  made.  Whether  in  that  ac- 
counting he  was  executor  or  not,  and  whether  as  such  executor  he 
had  so  dealt  with  the  item  in  question  as  to  be  relieved  of  liability  as 
executor  or  to  be  bound  for  it,  are  matters  depending  on  the  applica- 
tion of  the  law  of  Louisiana  to  the  facts  of  the  ease,  and  involve  no 
question  under  the  bankrupt  law. 
The  judgment  of  the  supreme  oourt  of  Louisiana  is  affirmed. 


<ll>6  U.  S.  647) 

Thb  BiBBLiNa  and  others  v.  Petbbsor  and  others. 

(November  6, 1882.) 

OoixmoN— Apfobtionmknt  or  Dauaoes  bbtwbbk  Omxmma  Vebbbls. 

In  a  suit  in  admiralty  for  damages  for  a  collision  caused  by  two  vessels,  where  both 
vessels  bave  been  fonnd  in  fault  and  the  decree  was  entered  against  both  ▼ea- 
sels for  the  full  amount  of  the  loss,  it  should  be  modified  so  as  to  be  against 
each  severally  for  one-half  of  the  entire  damage  and  costs ;  any  balance  of  each 
half  'which  the  libelant  shall  not  be  able  to  enforce  against  either  vessel  is  t« 
he  paid  by  the  other  vessel  or  her  stipulators. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Louisiana. 

/.  Warren  CouUton  and  WiUiam  L.  Putnam,  for  appellants. 

Joseph  P.  Homor  and  W.  S.  Benedict,  for  appellees. 

Waits,  G.  J.  This  was  a  suit  in  admiralty  against  the  ship  Ster- 
ling and  tow-boat  Equator,  for  damages  sustained  by  the  bark  Sif 
in  a  collision.  Both  the  ship  and  tow-boat  were  found  to  be  in  fault, 
and  they  were  condemned  in  solido  for  the  whole  amount  of  the  loss. 
From  a  decree  to  that  effect  this  appeal  was  taken. 

It  is  conceded  that  upon  the  facts  found  the  owners  of  the  Sif  are 
entitled  to  a  decree  against  the  ship  and  the  tow-boat,  as  both  were 
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in  fault.  The  well-established  rale  in  such  oases  is  to  apportion  the 
damages  equally  between  the  two  offending  vessels,  the  right  being 
reserved  to  the  libelant  to  collect  the  entire  amount  from  either  of 
them  in  ease  of  the  inability  of  the  other  to  respond  for  her  portion. 
The  Waxhington  and  The  Oregory,  9  Wall.  616;  The  Alabama  and 
The  Oamecock,  92  U.  S.  695;  The  Virginia  Ehrman  and  The  Agnese, 
97  U.  S.  817;  The  City  of  Hartford  and  The  Unit,  Id.  828.  As  in 
this  case  the  decree  was  against  both  vessels  for  the  full  amount  of 
the  loss,  it  should  be  modified  so  as  to  be  against  the  Sterling  and 
the  Equator,  and  their  respective  stipulators,  severally,  each  for  one- 
half  of  the  entire  damage  and  costs ;  any  balance  of  such  half  which 
the  libelant  shaU  not  be  able  to  enforce  against  either  vessel  to  be 
paid  by  the  other  vessel  or  her  stipulators.  As  it  does  not  appear 
from  the  record  that  the  attention  of  the  oourt  below  was  called  to 
this  objection  to  the  form  of  the  decree,  each  party  will  be  required 
to  pay  his  own  costs  in  this  court. 

The  decree  of  the  circuit  oourt  is  reversed,  and  the  cause  remanded 
with  instructions  to  enter  a  new  decree  in  accordance  with  this  opin- 
ion, adding  interest  to  the  date  of  such  entry. 


(106  U.  S.  18) 

Chisx.  and  others  v.  Wbeks  and  others. 

(November  6, 1882.) 

OoLuaioir— TxsrnfoNY  ov  Past  Owbsb. 

Where  the  flnr'ligs  of  the  circuit  court  show  that  the  steamer  was  wholly  in 
fault  for  its  collision  with  a  schooner,  the  exclusion  by  the  commissioner  of  the 
'     testimony  given  in  another  suit  by  one  of  the  part  owners  of  the  schooner  u  to 
the  extent  and  value  of  the  repairs  was  correct. 

Appeal  from  the  Circuit  Cburi  of  the  United  States  for  the  South- 
ern District  of  New  York. 

John  E.  Partem,  for  appellants. 

Henry  J.  Seudder,  for  appellees. 

Field,  J.  The  findings  of  the  circuit  oourt,  which  are  conclusive 
here,  show  that-  the  steamer  was  wholly  in  fault  for  its  collision  with 
the  schooner,  and  she  was,  therefore,  justly  condemned  to  pay  all  the 
damages  inflicted. 

The  only  question  open  for  our  consideration  arises  from  the  ex- 
ception to  the  conclusion  by  the  commissioner  of  the  testimony  given 
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in  another  soit  by  one  of  the  part  owners  of  the  schooner  as  to  the 
extent  and  value  of  its  repairs.  The  exoluaion,  we  think,  was  cor- . 
rect.  The  statements  of  the  part  owner,  expressing  his  judgment  as 
to  the  matters  npon  whioh  he  was  examined,  ooold,  at  most,  bind 
only  himself.  They  were  not  evidence  against  his  co-owners,  who 
were  merely  tenants  in  common  with  him,  not  partners.  Story, 
Fart.  §  453. 
Decree'  afiSrmed. 


(lOS  U.  S.  806) 

WsKTB  and  another  v.  Nxw  EroiiAmd  MoBxaAOB  Sbotjbitx  Co. 
(Kovember  6, 1882.) 

AlTKAIi  OH  CBBTmOATB  OF  DlVmOR— JOBIBDIOTnm. 

On  an  appeal  on  a  certificate  of  dtyisiop,  the  qneations  whether  the  notes  sned  on 
were  nsorioua,  and  whether  the  master'g  report  shonld  in  all  things  be  aflBrmed, 
and  the  value  of  the  matter  in  dispute  was  leas  than  (5,000,  the  appeal  was  dis- 
missed for  want  of  jurisdiction,  on  the  ground  that  questions  certified  must  be 
of  law  and  not  of  fact,  and  that  this  court  cannot  take  jurisdiction  where  the 
whole  cause  is  certified  up  for  adjudication  instead  of  mngle  points. 

Appeal  from  the  Circuit  Court  of  the  United  States  fox  the  District 
of  Nebraska. 

John  M.  Thur$t<m,  for  appellants. 

J.  D.  CampbeU,  for  appellee. 

Waite,  C.  J.  This  case  comes  here  by  appeal  on  a  certificate  of 
division  after  a  decree  in  accordance  with  the  opinion  of  the  presid. 
ing  judge,  as  required  by  section  650  of  the  fievised  Statutes.  The 
value  of  the  matter  in  dispute  is  less  than  |5,000,  and  we  have  con- 
sequently no  jurisdiction  unless  the  questions  certified  are  such  as 
we  can  consider.  The  controversy  is  as  to  whether  certain  notes 
sued  on  are  usurious.  In  the  progress  of  the  cause  a  reference  was 
made  to  one  of  the  masters  of  the  court  "to  report  on  the  law  and 
the  facts  as  shown  by  the  pleadings  and  the  proofs  herein."  The 
master  reported,  stating  the  facts  he  found  and  his  conclusion^  of  law 
thereon.  To  this  report  exceptions  were  filed  by  both  parties,  on  the 
ground,  among  others,  that  the  facts  found  and  stated  were  not  sus- 
tained by  the  evidence.  Upon  the  hearing  of  the  cause  by  the  court 
the  judges  were  divided  in  opinion  on  the  following  questions:  (1) 
Whether  the  notes  sued  on  were  usurious.  (2)  Whether  the  master's 
report  should  in  all  things  be  affirmed.  These  are  the  questions  oer* 
tified  to  us. 
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The  mle  is  well  settled  that  to  give  ns  jurisdiction  on  a  certificate 
'  of  division  of  opinion,  the  questions  certified  must  be  of  law  and  not 
of  fact.  Wilson  v.  Barnum,  8  JBow.  262;  Dennistown  v.  Stewart,  18 
How.  568 ;  SiUiman  v.  Hudson  River  Bridge  Co.  1  Black,  584 ;  Dan- 
iels V.  Railroad  Co.  3  Wall.  254 ;  Brohst  v.  Brobst,  2  Wall.  96.  W© 
cannot  in  this  way  be  called  on  to  consider  the  weight  or  effect  of 
evidence.  It  is  equally  well  settled  that  we  cannot  take  jurisdiction 
where  the  whole  case  is  certified  up  for  adjudication  instead  of  single 
points.     U.  S.  V.  Bailey,  9  Pet.  273 ;  Nesmith  v.  Sheldon,  6  How.  43. 

The  certificate  in  this  case  is  manifestly  subject  to  both  these  ob> 
jections.  The  counsel  for  the  appellants  opens  his  argument  with 
the  candid  statement  that  "the  first  question  submitted  depends  on 
the  solution  and  determination  of  the  second,  to-wit,  whether  the 
master's  report  should  in  all  things  be  sustained  ?" — that  is  to  say, 
whether  the  evidence  supports  the  findings,  and  if  it  does,  whether 
the  master  was  right  in  his  conclusions  of  law.  This  certainly  pre- 
sents the  whole  case  for  adjudication,  and  inyolves  a  finding  of  th» 
facts  by  this  court. 

The  appeal  ia  dismissed  fox  want  of  joriBdiotioii. 


(106  U.  a  57«) 

Adams  and  another  r.  GHrrrBNDBir  and  another. 

(November  6, 1882.) 

Apfmati  i  Jukisdiotion — Uattbb  or  Dnran. 

Distinct  decrees  in  favor  of  or  against  distinct  parties  cannot  be  joined  to  give  tUs 

court  jurisdiction  on  appeal. 
U  the  value  of  tlie  matter  in  dispute  in  sucli  cases  does  not  exceed  $6,000,  the  mere 

fact  that  it  arises  under  the  constitution  or  laws  of  the  United  States,  or  treatiea 

made,  does  not  give  jurisdiction  on  appeal. 

Appeal  from  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Alabama. 

James  L.  Pugh  and  W.  K.  McAllister,  Jr.,  for  appellants. 

David  P.  Lewis,  for  appellees. 

Waite,  0.  J.  This  case  was  submitted  under  rule  20,  but  on  look- 
ing  into  the  record  we  find  that  we  have  no  jurisdiction.  The  suit 
was  begun  in  equity  by  an  assignee  in  bankruptcy,  and  a  purchaser 
of  certain  lands  sold  under  an  order  of  the  bankrupt  court,  to  restrain 
the  defendant  Crittenden  from  enforcing  a  decree  in  his  favor  against 
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the  property  for  $1,828.93,  and  the  defendant  Weaver  from  enforc- 
ing another  decree  in  her  favor  for  $2,34:8.10.  The  decrees  to  be 
enjoined  were  entirely  separate  and  distinct  from  each  other,  one 
having  been  rendered  in  a  snit  instituted  by  the  defendant  Crittenden 
alone,  and  the  other  in  a  snit  by  the  defendant  Weaver.  The  two 
snits  presented  sabstantially  the  same  questions  for  adjudication,  but 
they  were  in  all  other  respects  distinct.  The  two  decrees  were  ren- 
dered on  the  same  day,  and  draw  interest  from  March  6, 1879.  The 
circuit  court,  in  the  present  suit,  on  the  twenty-fourth  of  October, 
1881,  dismissed  the  bill,  and  from  a  decree  to  that  effect  this  appeal 
was  taken. 

The  case  comes  clearly  within  the  rale  stated  at  the  present  term 
in  Ex  parte  Baitimore  d  Ohio  R.  Co.  ante,  86,  to  the  effect  that  dis- 
tinct decrees  in  favor  of  or  against  distinct  parties  cannot  be  joined 
to  give  this  court  jurisdiction ;  but  if  they  could,  these  appellants  would 
be  in  no  better  condition,  because  the  aggregate  of  the  two  decrees, 
with  interest,  added  to  the  date  of  the  dismissal  of  the  bill,  is  less 
than  $5,000.  The  mere  fact  that  the  matter  in  dispute  arises  under 
the  constitution  or  laws  of  the  United  States,  or  treaties  made,  does 
not  give  us  jnrisdiction' for  the  review  of  the  jndgments  or  decrees  of 
the  circuit  or  district  courts.  If  the  value  of  the  matter  in  dispute 
in  such  cases  does  not  exceed  $5,000  we  cannot  consider  them  any 
more  than  others  in  which  the  amount  in  value  is  less  than  our  juris- 
dictional limit. 

Dismissed. 


(106  U.  8.  142) 

Wins  and  others  v.  Anthont  and  others. 

(November  13,  1882.) 

Patents  for  Invbntiokb— Mbohanisk  and  PsocEas  DanNoimRED. 

Where  the  original  patent  covers  a  mechanism  to  accomplish  a  speciflc  result,  and 
the  reissued  patent  covers  the  process  by  which  that  result  ia  attained,  without 
regard  to  the  mechanism  used  to  accomplish  it,  the  reissue  is  broader  than  the 
original  patent,  and  covers  every  mechanism  vhich  can  be  contrived  to  carry 
on  the  process. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  was  a  bill  in  eqnity  to  restrain  the  infringement  by  the  de- 
fendafats  of  reissued  letters  patent,  dated  September  25, 1860,  granted 
to  Albert  S.  Southworth,  for  certain  improvements  in  taking  photo- 
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graphic  impressions.  The  original  letters  patent  were  dated  April 
10,  1855 ;  the  reissae,  September  25,  1860.  The  answer  of  the  de- 
fendants denied  the  noTelty  and  the  utility  of  the  invention,  denied 
mfringement,  and  alleged  that  the  invention  described  in  the  reissued 
patent  was  not  the  same  invention  described  in  the  original  patent. 
The  circuit  court,  upon  final  hearing,  dismissed  the  bill.  To  obtain 
a  review  of  this  decree  the  complainants  have  appealed  to  this  .court. 
It  appears  from  the  evidence  in  this  case,  and  is  a  matter  of  gen- 
eral knowledge,  that  a  camera  is  the  principal  instrument  used  in 
taking  photographic  pictures.  This  is  a  rectangular,  oblong  box,  in 
one  end  of  which  is  inserted  a  tube  containing  a  double  convex  lens, 
while  at  the  other  end  is  a  plate-holder,  immediately  in  front  of  which 
is  a  sliding  shield.  A  plate  of  glass  receives  in  a  dark  room  a  chem- 
ical preparation  which  renders  it  sensitive  to  the  action  of  light.  The 
.  plate  is  then  put  into  the  plate-holder  at  the  end  of  the  camera  op- 
posite the  lens,  the  shield  in  front  of  the  plate  is  withdrawn,  and  the 
rays  of  light  passing  through  the  lens  from  an  object  suitably  placed 
in  front  of  it  fall  upon  the  plate  and  produce  there  an  image  of  the 
object.  This  is  then  perfected  by  certain  other  chemical  processes, 
and  is  called  a  negative,  and  from  it  many  copies  may  be  printed. 
Thus  photographic  pictures  are  produced.  The  camera  should  be  so 
arranged  with  relation  to  the  object  to  be  pictured  that  a  right  line 
drawn  from  the  center  of  the  object  will  pass  directly  through  the 
axis  of  the  lens  and  fall  upon  the  plate  at  right  angles.  In  this  man- 
ner the  best  pictures  are  obtained.  If  this  method  is  not  followed 
the  picture  will  be  distorted  and  otherwise  imperfect.  It  is  conceded 
that  prior  to  the  date  of  Southworth's  invention  this  object  was  ac- 
complished by  tilting  the  camera  itself  into  different  positions  with 
respect  to  the  object  to  be  pictured,  and  in  this  manner  bringing  the 
center  of  the  field  of  the  lens  upon  different  parts  of  the  plate.  Com- 
plainants contend  that  prior  to  Southworth's  invention  only  one  cor- 
rect picture  could  be  taken  on  the  same  plate,  except  in  the  manner 
just  stated.  The  object  of  the  invention  covered  by  his  original  pat- 
ent was  to  provide  efficient  means  by  which  several  correct  pictures 
could  be  taken  on  different  parts  of  the  same  plate.  In  the  specifi- 
cation of  his  original  patent  he  declares  his  invention  to  be  "a  new 
and  useful  plate-holder  for  cameras  for  taking  photographio  impres- 
sions," and  says: 

"  The  object  of  my  invention  Is  to  bring  In  rapid  succession  different  pop- 
tlons  of  the  same  plate,  or  different  plates  of  whatsoever  material  prepared 
for  photographic  purposes.  Into  the  center  of  the  field  of  the  lens,  for  the  pur- 
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pose  of  either  tinning  them  diflerentlj,  that  the  most  perfect  may  oe  selected, 
or  of  taking  different  views  of  the  same  object  with  the  least  delay  posaible, 
or  of  taking  stereoscopic  pictures  upon  the  same  or  different  plates  with  one 
camera." 

He  then  declares : 

"My  invention  consists  of  a  peculiarly-arranged  frame,  In  which  the  plate- 
bolder  is  permitted  to  slide,  by  which  means  I  am  enabled  to  take  four  da- 
guerreotypes on  one  plate  at  one  sitting,  different  portions  of  the  plate  being 
brought  successively  opposite  an- opening  In  the  frame,  the  opening  remaining 
stationary  in  the  axis  of  the  camera  while  the  plate-holder  and  plate  are 
moved."  # 

The  specification  here  proceeds  to  describe  minutely  the  frame- 
holder  by  which  the  object  of  the  invention  is  aooomplished.  The 
claim  of  the  original  patent  is  as  follows : 

"What  i  claim  as  my  invention,  and  deslxe  to  secure  by  letters  patent,  is 
the  witliin-described  plate-holder  in  combination  with  the  frame  in  which  it 
moves,  constructed  and  operated  in  the  manner  and  for  the  purpose  substan- 
tially as  herein  set  forth." 

The  speoification  of  the  reissaed  patent  contains  the  following 
passages,  which  do  not  appear  in  the  original,  specification : 

"I  have  invented  certain  improvements  In  taking  photographic  impres- 
sions. *  *  *  In  taldng  daguerreotypes,  photographs,  etc.,  it  has  been  cus- 
tomary to  use  a  separate  plate  for  each  impression,  the  plate  l)eing  removed 
from  the  camera  and  replaced  by  another  when  several  impressions  of  the 
sune  object  wete  to  be  taken,  as  in  multiplying  copies  or  for  the  purpose  of 
selecting  the  best-timed  pictures.  This  caused  considerable  delay  and  trouble, 
to  obviate  which  is  the  object  of  my  present  invention,  which  consists  iv 
bringing  successively  different  portions  of  the  same  plate  or  several  smaller 
plates  secured  In  <me  plate-bolder  into  the  field  of  the  lens  of  the  camera." 

"In  carrying  out  my  invention  I  have  made  use  of  a  peculiarly-arranged 
frame,  in  which  the  plate-holder  is  permitted  to  slide,  and  in  which  the  posi- 
tion of  the  plate-holder  is  definitely  indicated  to  the  operator,  so  that  he  can 
quickly  and  accurately  adjust  the  plate  or  plates;  the  accompanying  drawings 
and  description  so  explaining  the  same  tliat  others  skilled  in  tlie  art  may  un- 
derstand and  use  my  Invention." 

Then  follows  a  description  of  the  plate-holder  which  is  identical 
with  the  description  contained  in  the  original  specification,  and  is 
illastrated  by  the  same  drawings. 

The  reissue  specification  farther  declares : 

"  In  this  case,  however,"  that  is,  when  it  is  desired  to  take  more  than  four 
impressions  on  the  same  plate,  *'I  use  suitable  grooves,  stops,  or  indices,  by 
which  the  operator  adjusts  the  positions  of  the  plate  substantially  on  the 
eame  principle  ttiat  he  uses  the  comers  of  the  opening,  k,  in  the  above<lescrlbed 
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apparatus.  It  is  evident  that  vaj  improTement  may  be  embodied  by  causing 
the  lens  of  the  camera  to  be  made  adjustable  in  different  positions  with  re- 
spect to  the  plate,  while  the  plate  remains  stationary,  so  that  different  por- 
tions of  the  plate  may  be  brought  into  the  field  of  the  lens.  This  I  have  tried, 
but  do  not  cousider  it  practically  to  be  so  good  a  plan  as  the  foregoing,  as  it 
necessitates  a  change  of  position  of  the  camera  itself  or  of  the  objects." 

The  claim  of  the  reissued  patent  was  then  stated  as  follows: 

"What  I  claim  as  my  invention  and  desire  to  secure  by  letters  patent  is 
bringing  the  different  portions  of  a  single  plate,  or  several  smaller  plates,  suo-  ^ 
cessively  into  the  field  of  the  lens  of  the  camera,  substantially  in  the  same 
manner  and  for  the  pui^se  specified." 

A.  A.  Abbott,  for  appellants. 

Edmund  Wetmore,  for  appellees. 

Woods,  J.  It  is  manifest  that  the  reissued  patent  was  taken  out 
for  the  purpose  of  embracing  onder  its  monopoly  what  wad  not  in- 
cluded by  the  original  patent.  The  original  patent  was  not,  in  the 
language  of  the  statute,  "inoperative  or  invalid  by  reason  of  a  defect- 
ive or  insufficient  specification,  or  by  reason  of  the  patentee  claiming 
as  his  own  invention  or  discovery  more  than  he  had  a  right  to  claim 
as  new."  The  original  claim  was  for  a  mechanism,  namely,  "a 
plate-bolder  in  combination  with  the  frame  in  which  it  moves,  con- 
structed and  operating  in  the  manner  and  for  the  purpose"  set  forth 
in  the  specification.  The  claim  of  the  reissued  patent  is  plainly  for 
a  process,  namely,  "the  bringing  of  the  different  portions  of  a  single 
plate,  or  several  smaller  plates,  successively  into  the  field  of  the  lens 
of  the  camera,  substantially  in  the  manner  and  for  the  purpose  spec- 
ified." This  claim  would  cover  any  mechanism  by  which  the  dif- 
ferent parts  of  the  plate  could  be  brought  into  the  field  of  the  lens. 
In  fact,  the  specification  of  the  reissued  patent  suggests  a  different 
contrivance,  namely,  the  causing  of  the  lens  of  the  camera  to  be 
made  adjustable  in  different  positions  with  respect  to  the  plate, 
while  the  plate  remains  stationary,  so  that  different  portions  of  the 
plate  may  be  brought  into  the  field  of  the  lens.  It  is  quite  clear 
that  the  original  patent  covers  a  mechanism  to  accomplish  a  specific 
result,  and  that  the  reissued  patent  covers  the  process  by  which  that 
result  is  attained,  without  regard  to  the  mechanism  used  to  accom- 
plish it.  The  reissue  is,  therefore,  much  broader  than  the  original 
patent,  and  covers  every  mechanism  which  can  be  contrived  to  carry 
on  the  process. 

In  the  case  of  Powder  Co.  v.  Powder  Works,  98  U.  S.  126,  it  was 
held  by  this  court  that  when  original  letters  patent  were  taken  out 
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for  a  proeeos,  the  reissued  patent  would  not  eover  a  composition  un- 
less it  were  the  result  of  the  process,  and  that  the  invention  of  one 
involved  the  invention  of  the  other. 

The  converse  of  this  proposition  was  decided  by  this  court  in  the 
ease  of  James  v.  Campbell,  104  U.  S.  356.  In  that  case  the  court 
said  that  a  patent  for  a  process  and  a  patent  for  an  implement  or 
a  machine  are  very  different  things,  and  decided,  in  substance,  that 
letters  patent  for  a  machine  or  implement  cannot  be  reissued  for  the 
purpose  of  nlaiming  the  prooess  of  operating  that  class  of  machines, 
because  if  the  claim  for  the  process  is  anything  more  than  for  the 
use  of  the  particular  machine  patented,  it  is  for  a  different  invention. 
To  the  same  effect  precisely  is  the  case  of  Heald  v.  Bw,  104  U.  S. 
737.  The  present  case  falls  within  the  rule  laid  down  in  the  author- 
ities  cited. 

Southworth's  invention,  as  described  in  his  original  patent,  must 
be  limited  to  what  is  there  set  forth,  namely,  a  mechanism  for  bring- 
ing suoessively  different  portions  of  the  plate  within  the  field  of  the 
lens.  He  did  not  discover  the  law  that  to  get  the  best  effect  in  taking 
pictures  the  plate,  or  part  of  the  plate,  on  which  the  picture  was  to  be 
taken  should  be  brought  into  the  field  of  the  lens,  nor  did  he  invent  the 
method  of  doing  this  by  tilting  the  camera  itself  into  different  posi- 
tions with  respect  to  the  object  to  be  pictured.  This  law  was  known, 
and  the  practice  mentioned  was  followed,  long  before  Southworth's 
invention.  His  device  was  simply  a  new  and  specific  means  to  take 
advantage  of  a  well-known  law  of  nature.  In  his  reissue,  by  claim- 
ing as  his  invention  the  process  of  bringing  different  parts  of  the 
plate  snocessively  into  the  field  of  the  lens,  he  seeks  to  put  himself 
in  as  good  a  position  as  if  he  had  been  the  first  to  discover  the  law 
referred  to,  and  the  first  to  invent  the  method  of  taking  advantage  of 
the  law  by  tilting  his  camera  into  different  positions.  In  claiming 
the  prooess,  he  excludes  all  other  mechanisms  contrived  to  accom- 
plish the  same  object.     This  he  could  not  rightfully  do. 

We  are  of  opinion  that  the  claim  of  the  reissued  patent  is  for  a 
different  invention  from  that  described  in  the  original  patent,  and 
that  the  reissue  is  therefore  void.  QiU  v.  WeUa,  22  Wall.  1 ;  The 
Wood-paper  Patent,  23  Wall.  666  j  Powder  Co.  v.  Powder  Works,  98 
U.  S.  126;  BaU  v.  Langley,  Id.  128;  MiUer  v.  Brass  Co.  104  U.  8. 
850;  Janes  v.  Canbell,  Id.  866;  Heald  v.  Rice,  Id.  737;  Johnson  v. 
Flushing  dt  North  Side  B.  Co.  105  U.  S.  530 ;  Bantz  v.  Frantz,  Id.  160. 

The  decree  of  the  circuit  court  must  be  affirmed, 
v.l— 7 
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(106  U.  B.  S38) 

Bedfobd  and  another  v.  BuitToir. 

(KoTember  13,  1882.) 
SiALB  OF  Laud  to  Masbibd  Wohas— YEinMs's  LiEir. 

Where  a  married  woman,  with  the  consent  of  heThu8t>and,biiyB  land  and  gives  hor 
promissory  notes  for  part  of  the  purchase  money,  and  a  lien  is  reserved  in  the 
deed  of  conveyance  for  the  payment  of  the  notes,  such  lien  may  be  enforced 
against  the  land  though  the  notes  be  void  as  against  the  woman  personally. 
[The  husband  and  wife  went  into  possession,  made  permanent  improvements, 
and  made  payments  on  the  notes.] 

In  such  case  the  grantee  is  not  entitled,  by  reason  of  her  coverture,  to  have  the 
sale  set  aside  and  the  purcliase  money  already  paid  refunded,  though  consent- 
ing to  account  for  rents  and  profits,  nor  will  she,  or  her  husband,  be  allowed 
for  permanent  improvements  erected  by  them. 

In  aach  case,  also,  in  a  state  where,  by  contract,  interest  above  the  ordinary  legal 
rate  may  be  stipulated  for,  such  interest  may  be  recovered  under  the  vendor*! 
lien  if  agreed  to  be  given  in  the  notes  for  purchase  money. 

Appeal  from  the  Gironit  Court  of  the  United  States  for  the  Middle 
District  of  Tennessee. 

B.  MeP.  Smith,  for  appellants. 

A.  A.  Freeman,  for  appellee. 

BRADiiKT,  J.  This  case  arises  on  a  bill  in  eqnity  filed  by  Q.  W. 
Barton,  the  appellee,  alleging  that  in  Febroary,  1872,  he  sold  and 
conveyed  to  America  Bedford,  one  of  the  appellants,  wife  of  John  B. 
Bedford,  the  other  appellant,  in  fee,  for  her  separate  use,  free  from 
the  control  of  her  husband,  a  certain  tract  of  land  in  Tennessee,  for 
the  consideration  of  $7,500,  one-third  of  which  was  paid  down,  and 
the  balance  secnred  by  the  promissory  notes  of  Mrs.'Bedford,  drawing 
interest  at  the  rate  of  10  per  cent,  per  annum.  The  deed  of  convey- 
ance specified  these  notes,  and  reserved  a  lien  on  the  land  for  the 
payment  thereof.  The  notes  were  paid  in  part  but  not  in  full,  and 
the  bill  was  filed  for  the  foreclosure  and  sale  of  the  land  to  raise  the 
balance  due.  The  defendants,  Bedford  and  wife,  filed  a  demurrer, 
which  was  overruled,  and  thereupon  they  filed  an  answer  and  cross- 
bill, admitting  the  facts  stated  in  the  bill,  and  that  they  took  and 
still  had  possession  under  the  purchase;  and  the  cross-bill  alleged 
that  the  defendants  had  made  permanent  improvements  on  the  land 
to  the  value  of  $500 ;  and  claimed  that  the  sale  was  void  because  of 
the  coverture  of  the  grantee,  and  prayed  that  it  might  be  declared 
void,  and  that  Burton  should  be  decreed  to  refund  the  amount  paid 
on  the  purchase,  together  with  the  value  of  the  improvements,  with 
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interest,  after  dedaoting  the  value  of  the  rents  whfle  the  property 
was  occupied  by  the  defendants.  Burton  demurred  to  the  cross-bill, 
and  on  final  hearing  the  court  sustained  this  demurrer,  and  made  a 
decree  for  the  foreclosure  and  sale  of  the  property  as  prayed  in  the 
original  bill,  but  declared  that  the  complainant  ^as  not  entitled  to  a 
personal  judgment  against  America  Bedford.  From  this  decree  the 
defendants  have  appealed. 

The  decree  is  sought  to  be  reversed  on  two  grounds :  First,  because 
the  sale  to  America  Bedford  was  void  by  reason  of  her  coverture,  and 
ought  to  be  declared  void,  and  the  money  paid  by  her  decreed  to  be 
refunded;  secondly,  because  the  decree  gives  10  per  cent,  interest  on 
the  notes, — a  rate  of  interest  which  is  not  allowed  by  the  law  unless 
there  is  a  special  contract  therefor,  the  legal  rate  being  only  6  per 
cent. ;  and  a  fevM  covert  is  incapable  of  making  such  special  con- 
tract. 

The  authorities  are  numerous  and  conclusive  to  the  effect  that  a 
feme  covert  to&j,  with  her  husband's  .consent,  take  land  by  purchase, 
and  that  a  security  given  thereon  by  her  for  the  purchase  money  will 
be  enforced.  It  was  so  held  by  this  court  in  the  case  of  Chilton  v. 
Braiden's  Administratrix,  2  Black,  458,  where  a  lien  for  the  unpaid 
purchase  money  of  land  sold  to  a  married  woman  was  enforced  by  a 
decree  for  the  sale  of  the  land.  Mr.  Justice  Gbibb,  delivering  the 
opinion  of  the  court,  said :  "When  one  person  has  got  the  estate  of 
another,  he  ought  not,  in  conscience,  to  be  allowed  to  keep  it  without 
paying  the  consideration.  It  is  on  this  principle  that  courts  of 
equity  proceed  as  between  vendor  and  vendee.  The  purchase  money 
is  treated  as  a  lien  on  the  land  sold,  where  the  vendor  has  taken  no 
separate  security."  In  a  well-considered  case  decided  by  the  chancel- 
lor of  New  Jersey,  (Armstrong  v.  Ross,  5  C.  E.  Green,  109,)  where  prop- 
erty was  sold  and  conveyed  to  a  married  woman,  and  she  and  her 
husband  executed  a  mortgage  for  the  purchase  money,  bat  the  execu- 
tion by  the  wife  was  void  because  she  was  not  privately  examined,  it 
was  nevertheless  held  that  the  vendor  had  a  lien  for  the  purchase 
money,  and  also  that  the  mortgage,  being  given  for  the  benefit  of  her 
separate  estate,  although  void  as  a  mortgage,  luight  be  decreed  a  Hen 
on  saoh  separate  estate.  In  the  case  of  WiUingham  v.  Leake,  7  Bax- 
ter, 453,  it  was  held  by  the  supreme  court  of  Tennessee  that  where 
land  was  sold  and  a  title  bond  given  to  a  married  woman,  who  gave 
her  notes  for  a  part  of  the  purchase  money,  the  vendor's  lien  could 
be  enforced,  although  the  notes  might  be  void  as  against  the  vendee 
personally. 
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In  the  flnbsequent  case  of  Jaokton  y.  RutUdge,  8  B.  J.  Len,  C26, 
decided  as  late  as  December  term,  1879,  the  same  court  held  that 
if  a  married  woman  buy  land,  partly  for  cash  and  partly  on  time, 
and  accept  a  deed  of  conveyance  to  her  separate  nse,  a  lien  being  re< 
tained  for  the  unpaid  installments,  she  cannot  have  the  money  which 
she  has  paid  refunded  merely  beeanse  of  her  coverture,  and  the  lien 
reserved  for  the  payment  of  the  purchase  money  may  be  enforced  in 
equity.  This  ease  was  nearly  parallel  to  the  present.  A  deed  was 
executed  to  the  married  woman  for  her  sole  and  separate  use,  retain- 
ing a  lien  on  the  land  for  the  payment  of  the  notes  given  for  the  pur- 
chase  money,  and  the  grantee  and  her  husband  went  into  possession. 
A  cross-bill  was  filed,  as  in  the  present  case,  seeking  to  set  aside  the 
contract  as  void,  and  for  a  return  of  the  money  paid,  and  the  value 
of  permanent  improvements.  A  decree  for  the  sale  of  the  land  to 
satisfy  the  unpaid  purchase  money  was  made  by  the  chancellor,  but 
no  personal  decree  against  the  parties.  This  decree  was  affirmed  by 
the  supreme  conrt  in  an  elaborate  judgment,  in  which  the  authorities 
on  the  subject  are  fully  reviewed.  The  court  concludes  the  examina- 
tion by  saying,  "If  the  conveyance  be-  to  the  sole  and  separate  use  of 
the  married  woman,  there  seems  to  be  no  difficulty  in  treating  a  debt 
contracted  in  the  purchase  as  binding  on  the  property,  although  not 
personally  obligatory  on  the  feme,  because  where  she  takes  possession 
under  the  conveyance  the  debt  is  contracted  for  the  benefit  of  her 
separate  estate."  Again:  "Her  incapacity  to  execute  valid  notes,  if 
we  treat  the  purchase  notes  as  void  on  that  ground,  and  because  not 
expressly  made  obligatory  on  her  separate  estate,  would  not  affect 
the  vendor's  right  to  subject  the  land  to  the  satisfaction  of  the  un- 
paid purchase  money  by  virtue  of  the  vendor's  equity  and  of  the  lien 
reserved.  By  the  delivery  and  acceptance  of  the  deed  of  conveyance, 
the  contract  was  executed  and  the  title  vested  in  her.  She  takes  the 
title  subject  to  the  charge  created  by  the  terms  of  the  deed.  Treze- 
vant  v.  Bettis,  1  Leg.  Eep.  48;  Lee  v.  Neunnan,  1  Memph.  L.  J.  139; 
Eehridge  v.  Eskridge,  51  Miss.  522.  Under  such  circumstances  the 
married  woman  is  not  entitled  to  have  the  cash  payment  refunded. 
In  making  the  payment,  as  we  have  seen,  she  exercised  a  right 
which  the  law  concedes.  *  *  *  All  she  can  claim  is  exemption 
from  personal  liability. 

These  cases  decided  by  the  highest  court  of  Tennessee,  where  the 
land  lies,,  and  where  the  transaction  took  place,  are  of  stringent  au- 
thority, and  they  accord  with  our  own  views  of  the  law. 
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It  shoald  be  added  that,  by  the  statute  law  of  Tennessee,  "married 
women  over  the  age  of  21  years,  owning  the  fee  or  other  legal  or 
equitable  interest  or  estate  in  real  estate,  shall  have  the  same  powers 
of  disposition,  by  will,  deed,  or  otherwise,  as  are  possessed  hy  femes 
sole,  or  onmarried  women."  Code  of  Tennessee,  §  2486.  This 
provision  would  seem  to  be  sufficient  to  confer  npon  a  married 
woman,  porohasing  land  to  her  own  use,  power  to  execute  a  mort- 
gage npon  the  land  to  secure  the  purchase  money, — binding  at  least 
upon  the  land,  if  not  creating  any  personal  obligation  against  her. 
But  the  present  case  is  a  stronger  one  than  that  of  a  mortgage.  The 
deed  by  which  she  holds  the  property  is  qualified  by  expressly  retain- 
ing a  lien  for  the  payment  of  the  purchase. money.  The  lien  goes 
with  the  estate  and  affects  it  in  a  manner  similar  to  a  condition.    It 

,  is,  indeed,  in  the  nature  of  a  condition  impressed  upon  the  estate  it- 

self. It  makes  the  deed  say  in  effect,  "I  convey  to  you  the  land,  but 
only  upon  the  condition  that  yon  pay  the  notes  given  for  purchase 
money;  if  they  are  not  paid  I  am  to  bold  it  as  security."     This  pe- 

i  culiar  character  of  the  lien  seems  to  be  a  good  answer  to  the  second 

ground  for  reversal, — the  reservation  of  interest  at  the  rate  of  10  per 

I  cent,  per  annum  on  the  notes.    Ten  per  cent,  is  not  an  unlawful  rate 

of  interest  in  Tennessee.     It  may  be  reserved  if  the  parties  so  agree. 

I  If  they  make  no  agreement  the  law  gives  six.     The  agreement  to  pay 

10  per  cent,  in  this  case  may  not  be  binding  on  the  wife  personally, 
but  it  is  not  binding  on  the  same  ground  that  the  principal  is  not 

,  binding  npon  her  personally.     Nevertheless,  as  it  is  a  rate  that  may 

I  be  lawfully  stipulated  for,  if  it  is  stipulated  for,  and  is  made  part  of 

the  consideration  for  which  a  lien  is  retained  on  the  land,  it  is  as 
mnch  seoored  by  the  lien  as  the  principal  is. 
We  see  no  error  in  the  decree,  and  it  is  therefore  affirmed. 
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ParrcHABD,  Ex  x,  etc.,  v.  Nobton. 
(November  13, 1882.) 
BosD  OF  IiromanTT— Snrr  oh— Vaudht  o»  CoHsiDRiunoH— Lav  op  Place  of 

COHTBAOT. 

The  defendant  in  error,  also  defendant  below,  executed  and  delivered  in  New  York 
a  bond  of  indemnity,  conditioned  to  hold  harmless  and  fully  indemnify  the 
oblif^ee  against  all  loss  or  damage  arising  from  the  liability  of  the  latter  on  an 
appeal  bond,  which  he  had  entered  into  in  Louisiana,  as  surety  for  a  certain 
railroad  company,  defendant  in  a  judgment  rendered  against  it  in  the  courts 
of  that  state,  and  which,  being  affirmed,  he  was  compelled  to  pay. 

By  the  law  of  New  York,  any  written  instrument,  although  under  seal,  was  sub- 
ject to  impeachmeat  for  want  of  consideration ;  and  a  pre-existing  liability, 
entered  into  without  request,  which  was  the  sole  consideration  of  the  bond  of 
indemnity  sued  on,  was  insufficient.    It  was  otlierwise  in  Louisiana. 

A  suit  on  the  bond  having  l>een  brought  in  the  circuit  court  of  the  United  States 
for  the  district  of  Louisiana,  it  is  held: 

(1)  That  the  question  of  the  validity  of  the  bond,  as  dependent  upon  the  8u£S- 
ciency  of  its  consideration,  is  not  a  matter  of  procedure  and  remedy,  to  be  gov- 
erned by  the  lex  fori,  but  belongs  to  the  substance  of  the  contract,  and  must  be 
determined  by  the  law  of  the  seat  of  the  obligation. 

(2)  In  every  forum  a  contract  is  governed  by  the  law  with  a  view  to  which  it  is 
made,  because,  by  the  consent  of  the  parties,  that  law  becomes  a  part  of  their 
agreement;  and  it  is  therefore  to  be  presumed,  in  the  absence  of  any  express 
declaration  or  controlling  circumstances  to  the  contrary,  that  the  parties  had 
in  contemplation  a  law  according  to  which  their  contract  would  be  upheld, 
rather  than  one  by  which  it  would  be  defeated. 

(3)  The  obligation  of  the  bond  of  indemnity  was  either  to  place  funds  in  the  hands 

of  the  obligee  wherewith  to  discharge  his  liability  when  it  became  fixed  by 
judgment,  or  to  refund  to  him  his  necessary  advances  in  discharging  it,  in  the 
place  where  his  liability  was  legally  solvable ;  and  as  this  obligation  could  only 
be  fulfilled  in  Louisiana,  it  must  be  governed  by  the  law  of  that  state  as  the 
lex  hd  tolutionis. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Louisiana. 

Henry  C.  Miller,  for  plaintiff  in  error. 

Cephas  Brainerd  and  Oeorge  H.  Bates,  for  defendant  in  error. 

Matthews,  J.  This  action  was  brought  by  the  plaintiff  in  error, 
a  citizen  of  Louisiana,  against  the  defendant,  a  citizen  of  New  York, 
in  the  circuit  court  for  the  district  of  Louisiana,  upon  a  writing  ob- 
ligatory, of  which  the  following  is  a  copy: 

«Stotc  of  New  York,  County  of  New  York :  Know  all  men  by  these  presents, 
that  we,  Henry  S.  McCohib,  of  Wilmington,  state  of  Delaware,  and  Ex  Nor- 
ton, of  the  city  of  New  York,  state  of  New  York,  are'held  and  firmly  bound. 
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]<dnt1y  and  severally,  nnto  Richard  Pritchard,  of  New  Orleans,  lils  executors, 
administrators,  and  assigns,  in  the  sum* of  fiftr-flve  thousand  (55,000)  dollars, 
lawful  money  of  the  United  States,  for  the  payment  whereof  we  bind  our- 
selves, our  heirs,  executors,  and  administrators  firmly  by  these  presents. 
Sealed  with  our  seals  and  dated  this  thirtieth  day  of  June,  A.  D.  eighteen  hun- 
dred and  seventy-four. 

"  Whereas  the  aforesaid  Richard  Pritchard  has  signed  an  appeal  bond  as  one 
of  the  sureties  thereon,  jointly  and  severally,  on  behalf  of  the  defendant,  ap- 
pellant in  the  suit  of  /.  P.  Harrison,  Jr^  v.  TJu  New  Orleans,  Jackson  tft 
Gfreat  Northern  Railroad  Co.,  No.  9,261  on  the  docket  of  the  seventh  district 
court  for  the  parish  of  Orleans: 

"Now,  the  condition  of  the  above  obligation  is  such  that  if  the  aforesaid 
obligors  shall  bold  harmless  and  fully  indemnify  the  said  Richard  Pritchard 
against  all  loss  or  damage  arising  from  his  liability  as  surety  on  the  said  ap- 
peal bond,  then  this  obligation  shall  be  null  and  void ;  otherwise,  shall  remain 
in  full  force  and  effect.  H.  S.  McCouB.    [l.  s.] 

«'  Ex  Norton.       [l.  s.]" 

Bichard  Pritchard,  of  whom  the  plaintiff  in  error  is  ezecntrix,  had, 
OB  November  20,  1872,  joined  in  a  bond  as  surety  for  the  New  Or- 
leans, Jackson  &  Great  Northern  Railroad  Company,  in  a  suspen- 
sive appeal  taken  by  the  latter  from  a  judgment  rendered  against  it 
in  favor  of  Harrison,  in  the  seventh  district  court  for  the  parish  of 
Orleans.  A  judgment  was  rendered  on  that  appeal  in  the  supreme 
court  of  the  state,  May  30,  1876,  against  the  railroad  company,  in 
satisfaction  of  which  Pritchard  became  liable  to  pay  and  did  pay  the 
amount,  to  recover  which  bis  executrix  brought  this  action.  The 
condition  of  this  appeal  bond  was  that  the  railroad  company  "shall 
prosecute  its  said  appeal  and  shall  satisfy  whatever  judgment  may  be 
rendered  against  it,  or  that  the  same  shall  be  satisfied  by  the  proceeds 
of  the  sale  of  its  estate,  real  or  personal,  if  it  be  cast  in  the  appeal; 
otherwise  that  the  said  Pritchard  et  ai.,  sureties,  shall  be  liable  in  its 
place."  The  defendant  set  up,  by  way  of  defense,  that  the  bond  of 
indemnity  sued  on  was  executed  and  delivered  by  him  to  Pritchard  in 
the  state  of  New  Tork,  and  without  any  consideration  therefor,  and 
that  by  the  laws  of  that  state  it  was  void  by  reason  thereof.  There 
was  evidence  on  the  trial  tending  to  prove  that  the  appeal  bond  was 
not  signed  by  Pritchard  at  the  instance  or  request  of  McCombor  Nor- 
ton, and  that  there  was  no  consideration  for  their  signing  and  execut- 
ing the  bond  of  indemnity  passing  at  the  time,  and  that  the  latter 
was  executed  and  delivered  in  New  Tork.  There  was  also  put  in 
evidence  the  provisions  of  the  Bevised  Statutes  of  that  state,  (2  Bev. 
St.  406,)  as  follows: 
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"  Sec.  77.  In  eveiy  action  upon  a  sealed  instrument,  and  when  a  set-off  is 
founded  upon  anj  sealed  instrument,  the  seal  thereof  shall  only  be  presump- 
tiTe  evidence  of  a  sufficient  consideration,  which  may  be  rebutted  in  the  same 
manner  and  to  the  same  extent  as  if  the  instrument  were  not  sealed. 

"Sec.  78.  The  defense  allowed  by  the  last  section  shall  not  be  made  unless 
the  defendant  shall  have  pleaded  the  same,  or  shall  have  given  notice  thereof 
at  the  time  of  pleading  the  general  issue,  or  some  other  plea  denying  the  con- 
tract on  which  the  action  ia  brought" 

At  the  request  of  the  defendant  the  circnit  court  charged  the  jury 
that  the  indemnifying  bond,  in  respect  to  its  validity  and  the  consid- 
eration requisite  to  sapport  it,  was  to  be  governed  by  the  law  of  New 
Tork,  and  not  of  Looisiana;  and  that  if  they  believed  from  the  evi- 
denee  that  the  appeal  bond  signed  by  Biohard  Pritchard  as  surety 
was  not  signed  by  him  at  the  instance  or  request  of  MoGomb  and 
Norton,  or  either  of  them,  and  that  no  consideration  passed  between 
Pritchard  and  McGomb  and  Norton  for  the  signing  and  execution  of 
the  indemnifying  bond  by  them,  then  that  said  bond  was  void  for 
want  and  absence  of  any  consideration  valid  in  law  to  sustain  it, 
and  no  recovery  could  be  had  upon  it.  The  plaintiff  requested  the 
court  to  charge  the  jury  that  if  they  found  from  the  evidence  that  the 
consideration  for  the  indemnifying  bond  was  the  obligation  contracted 
by  Pritchard  as  surety  on  the  appeal  bond,  and  that  the  object  of 
the  indemnifying  bond  was  to  hold  harmless  and  indemnify  Pritchard 
from  loss  or  damage  by  reason  of  or  growing  pat  of  said  appeal  bond, 
then  that  the  consideration  for  said  indemnifying  bond  was  good  and 
valid,  and  is  competent  to  support  the  action  upon  the  bond  for  the 
recovery  of  any  such  loss  or  damage  sustained  by  Pritchard.  This 
request  the  court  refused.  Exceptions  were  duly  taken  to  these  rul- 
ings, which  are  now  assigned  for  error,  there  having  been  a  verdict 
and  judgment  for  the  defendant,  now  sought  to  be  reversed. 

It  is  claimed  on  behalf  of  the  plaintiff  in  error  that  by  the  law  of 
Louisiana  the  pre-existing  liability  of  Pritchard  as  surety  for  the  rail- 
road  company  would  be  a  valid  consideration  to  support  the  promise 
of  indemnity,  notwithstanding  Pritchard's  liability  had  been  incurred 
without  any  previous  request  from  the  defendant  below.  This  claim 
is  not  controverted,  and  is  fully  supported  by  the  citations  from  the 
Civil  Code  of  Louisiana  of  1870,  arts.  1898-1960,  and  the  decisions  of 
the  supreme  court  of  that  state.  Flood  v.  Thomas,  5  Martin,  (N.  S.) 
562;  N.  0.  Ga$  Co.  v.  Paulding,  12  Rob.  878;  N.  0.  d  C.  R.  Co.  v. 
Chapjimn,  8  La.  Ann.  98;  Keane  v.  Goldsmith,  12  La.  Ann.  560.  In 
the  case  last  mentioned  it  is  said  that  "the  contract  is,  in  its  nature. 
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one  of  personal  warranty,  recognized  by  articles  378  and  379  of 
the  Code  of  Practice."  And  it  was  there  held  that  a  right  of  action 
upon  the  bond  of  indemnity  accrued  to  the  obligee  when  his  liability 
became  fixed  as  sarety  by  a  final  judgment,  without  payment  on  his 
part,  it  being  the  obligation  of  the  defendants  upon  the  bond  of  in- 
demnity to  pay  the  judgment  rendered  against  the  surety,  or  to  fur- 
nish him  the  money  with  which  to  pay  it. 

The  single  question  presented  by  the  record,  therefore,  is  whether  the 
law  of  New  Tork,  or  that  of  Louisiana,  defines  and  fixes  the  rights  and 
obligations  of  the  parties.  If  the  former  applies,  the  judgment  of  the 
court  below  is  correct ;  if  the  latter,  it  is  erroneous.  The  argument  in 
support  of  the  judgment  is  simple,  and  may  be  briefly  stated.  It  is  tb  at 
New  York  is  the  place  of  the  contract,  both  because  it  was  executed 
and  delivered  there,  and  because  no  other  place  of  performance  being 
either  designated  or  necessarily  implied,  it  was  to  be  performed  there; 
wherefore,  the  law  of  New  York,  as  the  lex  loci  contractus,  in  both 
senses  being  lex  loci  celebrationis 'and  lex  loci  solutionis,  must  apply 
to  determine  not  only  the  form  of  the  contract,  but  also  its  validity. 
On  the  other  hand,  the  application  of  the  law  of  Louisiana  may  be 
considered  in  two  aspects,  as  the  lex  fori,  the  suit  having  been  brought 
in  a  court  exercising  jurisdiction  within  its  territory  and  administer- 
ing its  laws,  and  as  the  lex  loci  solutionis,  the  obligation  of  the  bond 
of  indemnity  being  to  place  the  fund  for  payment  in  the  hands  of  the 
surety,  or  to  repay  him  the  amount  of  his  advance,  in  the  place  where 
he  was  bonnd  to  disoharge  his  own  liability. 

It  will  be  convenient  to  consider  the  applicability  of  the  law  of 
Louisiana,  first,  as  the  lex  fori,  and  theu  as  the  lex  loci  solutionis. 

1.  The  lex  fori. 

The  circuit  court  of  the  United  States  sitting  in  the  district  of 
Louisiana,  in  a  cause  like  the  present,  in  which  its  jurisdiction  de- 
pends on  the  citizenship  of  the  parties,  adjudicates  their  rights  pre- 
cisely as  would  a  tribunal  of  the  state,  according  to  the  laws  of  the 
state;  so  that,  in  that  sense,  there  is  po  question  as  to  what  law  must 
be  administered.  But  in  case  of  contract  the  foreign  law  may,  by  the 
act  and  will  of  the  parties,  have  become  part  of  their  agreement,  and 
in  enforcing  this,  the  law  of  the  forum  may  find  it  necessary  to  give 
effect  to  a  foreign  law,  which,  without  such  adoption,  would  have  no 
force  beyond  its  own  territory. 

This,  upon  the  principle  of  comity,  for  the  purpose  of  promoting 
and  facilitating  international  intercourse,  and  within  limits  fixed  by 
its  own  public  policy,  a  civilized  state  is  accustomed  and  considers 
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itself  bonnd  to  do;  bat,  in  doing  so,  nevertheless  adheres  to  its  own 
system  of  formal  judicial  procedure  and  remedies.  And  thus  the  dis- 
tinction is  at  once  established  between  the  law  of  the  contract,  which 
may  be  foreign,  and  the  law  of  the  procedure  and  remedy,  which  must 
be  domestic  and  local.  In  respect  to  the  latter  the  foreign  law  is  re* 
jeeted ;  but  how  and  where  to  draw  the  line  of  precise  classification  it 
is  not  always  easy  to  determine. 

The  principle  is  that  whatever  relates  merely  to  the  remedy  and 
constitutes  part  of  the  procedure  is  determined  by  the  law  of  the 
forum,  for  matters  of  process  must  be  uniform  in  the  courts  of  the 
same  country ;  but  whatever  goes  to  the  substance  of  the  obligation 
and  affects  the  rights  of  the  parties,  as  growing  out  of  the  contract  itself 
or  inhering  in  it  or  attaching  to  it,  is  governed  by  the  law  of  the  con- 
tract. 

The  rule  deduced  by  Mr.  Wharton  (Gonfl.  Laws,  §  401)  as  best 
harmonizing  the  authorities  and  effecting  the  most  judicious  result, 
and  which  was  cited  approvingly  by  Mr.  Justice  Hdnt  in  Scudder  v. 
Union  Nat,  Bank,  91  U.  S.  411,  is  that  "obligations  in  respect  to  the 
mode  of  their  solemnization  are  subject  to  the  rule  locus  actum  regit; 
in  respect  to  their  interpretation,  to  the  lex  loci  contractus ;  in  respect 
to  the  mode  of  their  performance,  to  the  law  of  the  place  of  their  per- 
formance. But  the  lex  fori  determines  when  and  how  such  laws, 
when  foreign,  are  to  be  adopted,  and,  in  all  cases  not  specified  above, 
oupplies  the  applicatory  law."  This,  it  will  be  observed,  extends  the 
operation  of  the  lex  fori  beyond  the  process  and  remedy,  so  as  to 
embrace  the  whole  of  that  residuum  which  cannot  be  referred  to  other 
laws.  And  this  conclusion  is  obviously  just,  for  whatever  cannot, 
from  the  nature  of  the  case,  be  referred  to  any  other  law,  must  bo 
determined  by  the  tribunal  having  jurisdiction  of  the  litigation,  ac- 
cording to  the  law  of  its  own  locality. 

Whether  an  assignee  of  a  chose  in  action  shall  sue  in  his  own  name 
or  that  of  his  assignor,  is  a  technical  question  of  mere  process,  and 
determinable  by  the  law  of  the  forum;  but  whether  the  foreign  assign- 
ment, on  which  the  plaintiff  claims,  is  valid  at  all,  or  whether  it  is 
valid  against  the  defendant,  goes  to  the  merits  and  must  be  decided 
by  the  law  in  which  the  case  has  its  legal  seat.  Whart.  Confl.  Laws, 
§§  735,  736.  Upon  that  point  Judge  Kbmt,  in  the  case  oi  Lodge  v. 
Phelps,  1  Johns.  Gas.  139;  2  Gaines,  Gas.  in  Error,  821,  said:  "If 
the  defendant  has  any  defense  authorized  by  the  law  of  Connecticut, 
let  him  show  it,  and  he  will  be  heard  in  one  form  of  action  as  well  as 
in  the  other." 
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It  is  to  be  noted,  however,  as  ai^  important  circnrastance,  that  the 
same  claim  may  sometimes  be  a  mere  matter  of  process,  and  so  de- 
terminable by  the  law  of  the  forum,  and  sometimes  a  matter  of  snb- 
stance  going  to  the  merits,  and  therefore  determinable  by  the  law  of 
the  contract.  That  is  illustrated  in  the  application  of  the  defense 
arising  upon  the  statute  of  limitations.  In  the  courts  of  England 
and  America,  that  defense  is  governed  by  the  law  of  the  forum,  as 
being  a  matter  of  mere  procedure ;  while  in  continental  Europe,  the 
defense  of  prescription  is  regarded  as  going  to  the  substance  of  the 
contract,  and  therefore  is  governed  by  the  law  of  the  seat  of  the  obli- . 
gation.  "According  to  the  true  doctrine,"  says  Savigny,  (Private 
Int.  Law,  by  Guthrie,  201,)  "the  local  law  of  the  obligation  must  de- 
termine as  to  the  term  o^  prescription,  not  that  of  the  place  of  the 
action;  and  this  rule,  which  has  just  been  laid  down  in  respect  to 
exceptions  in  general,  is  further  confirmed,  in  the  case  of  prescription, 
by  the  fact  that  the  various  grounds  on  which  it  rests  stand  in  con- 
nection with  the  substance  of  the  obligation  itself."  In  this  view 
Westlake  conoars,  (Private  Int.  Law,  Ed.  1858,  §  250,)  who  puts  it, 
together  with  the  case  of  a  merger  in  another  cause  of  action,  the  oc- 
currence of  which  will  be  determined  by  the  law  of  the  former  cause, 
(Bryana  v.  Dunsetk,  1  Martin,  N.  S.  412,)  as  equal  instances  of  the 
liability  to  termination  inherent  by  the  lex  contractus.  But  notwith- 
standing the  contrary  doctrine  of  the  courts  of  England  and  this 
country,  when  the  statute  of  limitations  of  a  psurticular  country  not 
only  extinguishes  the  right  of  action,  but  the  claim  or  title  itself,  ipso, 
facto,  and  declares  it  a  nullity  after  the  lapse  of  the  prescribed 
period,  and  the  parties  have  been  resident  within  the  jurisdiction  dur- 
ing the  whole  of  that  period,  so  that  it  has  actually  and  fully  operated 
upon  the  case,  it  must  bo  held,  as  it  was  considered  by  Justice  Stobt, 
(Gonfi.  Laws,  §  582,)  to  be  an  extinguishment  of  the  debt,  wherever 
an  attempt  might  be  made  to  enforce  it.  That  rule,  as  he  says,  has 
the  dirept  aathority  of  this  court  in  its  support  in  Shelby  v.  Ouy,  11 
Wheat.  361-371;  its  correctness  was  recognized  by  Chief  Justice 
TiNDAii  in  Huber  v.  Steinei,  2  Bing.  N.  C.  202-211;  and  it  is  spoken 
of  by  Lord  Bboughah  in  Don  v.  Lippmann,  5  Clark  &  F.  16,  as  "the 
excellent  distinction  taken  by  Mr.  Justice  Stoby."  WalworthY.  Routh^ 
14  La.  Ann.  205.  The  same  principle  was  applied  by  the  supreme 
court  of  Ohio  in  the  case  of  the  P.,  C.  d  St.  L.  Ry.  Co.  v.  Hine's  Adm'x, 
25  Ohio  St.  629,  where  it  was  held  that  under  the  act  requiring  eom> 
pensation  for  causing  death  by  wrongful  act,  neglect,  or  default, 
which  gave  a  right  of  action,  provided  such  action  should  be  com- 
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meQced  ^ntbin  two  years  after  the  death  of  such  deceased  person, 
the  proviso  was  a  condition  qualirying  the  right  of  action,  and  not  a 
mere  limitation  on  the  remedy,     Bonte  v,  Taylor,  24  Ohio  St.  628. 

The  principle  that  what  is  apparently  mere  matter  of  remedy  in 
some  oiroamstanoes,  in  others,  where  it  touches  the  substance  of  the 
controversy,  becomes  matter  of  right,  is  familiar  in  our  constitutional 
jarisprudence  in  the  application  of  that  provision  of  the  constitation 
of  the  United  States  which  prohibits  the  passing  by  a  state  of  any 
law  impairing  the  obligation  of  contracts ;  for  it  has  been  uniformly 
held  that  "any  law  which  in  its  operation  amounts  to  a  denial  or  ob- 
struction of  the  rights  accruing  by  a  contract,  though  professing  to 
act  only  on  the  remedy,  is  directly  obnoxioas  to  the  prohibition  of  the 
constitution."  McCraeken  v.  Hayward,  3  How.  612;  Cooley,  Const. 
Lim.  285.  Hence  it  is  that  a  vested  right  of  action  is  property  in  the 
same  sense  in  which  tangible  things  are  property,  and  is  equally  pro- 
tected against  arbitrary  interference.  Whether  it  spiings  from  con- 
tract or  from  the  principles  of  the  common  law,  it  is  not  competent 
for  the  legislature  to  take  it  away.  A  vested  right  to  an  existing 
defense  is  equally  protected,  saving  only  those  which  are  based  on 
informalities  not  affecting  substantial  rights,  which  do  not  touch  the 
substance  of  the  contract  and  are  not  based  on  equity  and  justice. 
Cooley,  Const.  Lim.  862-369. 

The  general  rule,  as  stated  by  Story,  (Confl.  Laws,  §  881,)  is  that 
a  defense  or  discharge,  good  by  the  law  of  the  place  where  the  con- 
tract is  made  or  is  to  be  performed,  is  to  be  held  of  equal  .validity  in 
every  other  place  where  the  question  may  come  to  be  litig^,ted.  Thus 
infancy,  if  a  valid  defense  by  the  lex  loci  contractus,  will  be  a  valid 
defense  everywhere.  Thompson  v.  Ketcham,  8  Johns.  146 ;  Male  v. 
Roberts,  8  Esp.  168.  A  tender  and  refusal,  good  by  the  same  law, 
either  as  a  full  discharge  or  as  a  present  fulfillment  of  the  contract, 
will  be  respected  everywhere.  Warder  v.  Arell,  2  Wash.  (Va.)  282. 
Payment  in  paper-money  bills,  or  in  other  things,  if  good  by  the 
same  law,  will  be  deemed  a  sufficient  payment  everywhere.  1  Brown, 
Ch.  876;  Searight  v.  Calbraith,  4  Dall.  325;  Barstsch  v.  Atwatcr, 
1  Conn.  409.  And,  on  the  other  hand,  where  a  payment  by  nego- 
tiable bills  or  notes  is,  by  the  Ux  loci,  held  to  be  conditional  payment 
only,  it  will  be  so  held  even  in  states  where  such  payment  under  the 
domestic  law  would  be  held  absolute.  So,  if  by  the  law  of  the  place 
of  a  contract  equitable  defenses  are  allowed  in  favor  of  the  maker  of 
a  negotiable  note,  any  subsequent  indorsement  will  not  change  his 
rights  in  regard  to  the  holder.     The  latter  must  take  it  cum  onere. 
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Ory  y.  Winter,  16  Martiji,  277;  Efans  v.  Gray,  12  Martin,  475; 
Chartiu  y.  Caine$,  16  Martin,  1;  Story,  Gonfl.  Laws,  §  382. 

On  the  other  hand,  the  law  of  the  forum  determines  the  form  of 
the  action,  as  whether  it  shall  be  ataumptit,  covenant,  or  debt. 
Warren  y.  Lynch,  6  Johns.  239;  Andrew$  y.  Herriot,  4  Cow.  508; 
Tnuher  y.  Everhart,  8  Gill.  &  J.  284;  Adam  y.  Ker,  1  Bos.  &  P.  860; 
Bank  of  U.  S.  y.  DonaUy,  8  Pet.  361;  Douglas  y.  Oldham,  6  N.  H. 
150.  In  L«  Roy  y.  Beard,  8  How.  451,  where  it  was  held  that  at- 
nmpsit,  and  not  covenant,  was  the  proper  form  of  action  brought  in 
New  York  upon  a  covenant  executed  and  to  be  performed  in  Wiscon- 
sin, and  by  its  laws  sealed  as  a  deed,  but  which  in  the  former  was 
not  regarded  as  sealed,  it  was  said  by  this  court  that  it  was  so  decided 
"without  impairing  at  all  the  principle  that  in  deciding  on  the  obli- 
gation of  the  instrument  as  a  contract,  and  not  the  remedy  on  it 
elsewhere,  the  law  of  Wisconsin,  as  the  lex  loci  contractve,  must 
govern."  It  also  regulates  all  process,  both  mesne  and  final.  Ogden 
y.  Saundere,  12  Wheat.  213;  Mason  v.  Haile,  Id.  370;  Beers  v. 
Havghton,  9  Pet.  859;  Von  Hoffman  v.  Quincy,  4  Wall.  558.  It  also 
may  admit,  as  a  part  of  its  domestic  procedure,  a  set-off,  or  com- 
pensation of  distinct  causes  of  action  between  the  parties  to  the  suit, 
though  not  admissible  by  the  law  of  the  place  of  the  contract.  Story, 
Gonfl.  Laws,  §  574;  Oibbsv.  Howard,  2  N.  H.  296;  Buggies  v.  Keeler, 
8  Johns.  268.  But  this  is  not  to  be  confounded,  as  it  was  in  the  case 
of  Second  Nat.  Bank  of  Cvneinnati  v.  Hemingray,  81  Ohio  St.  168, 
with  that  of  a  limited  negotiability,  by  which  the  right  of  set-off  be- 
tween the  original  parties  is  preserved  as  part  of  the  law  of  the  con- 
tract, notwithstanding  an  assignment.  The  rules  of  evidence  are 
also  supplied  by  the  law  of  the  forum.  Wilcox  v.  Hunt,  13  Pet.  378; 
Yates  V.  Thompson,  8  Glark  &  F.  544;  Bain  v.  Whitehaven,  etc.,  Ry. 
Co.  8  H.  of  L.  Gas.  1 ;  Don  v.  Lippmann,  3  Glark  &  F.  1. 

In  Yates  v.  Thompson,  supra,  it  was  decided  by  the  house  of  lords 
that  in  a  suit  in  a  Scotch  court,  to  adjudge  the  succession  to  person- 
alty of  a  decedent  domiciled  in  England,  where  it  was  admitted  that 
the  English  law  governed  the  title,  nevertheless  it  was  proper  to  re- 
eeiye  in  evidence,  as  against  a  will  of  the  decedent,  duly  probated  in 
England,  a  second  will  which  had  not  been  proved  there,  and  was  not 
receivable  in  English  courts  as  competent  evidence,  because  such  a 
paper,  according  to  Scottish  law,  was  admissible.  In  the  case  of 
Hoadley  v.  Northern  Transp.  Co.  116  Mass.  304,  it  was  held  that  if 
the  law  of  the  place,  where  a  contract  signed  only  by  the  carrier  is 
made  for  the  carriage  of  goods,  requires  evidence  other  than  the  mere 
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receipt  by  the  shipper  to  show  his  assent  to  its  terms,  and  the  law  of. 
the  place  where  the  suit  is  brought  presumes  conclusively  such  as- 
sent from  acceptance  without  dissent,  the  question  of  assent  is  a  ques- 
tion of  evidence,  and  is  to  be  determined  by  the  law  of  the  place 
where  the  suit  is  brought.  In  a  suit  in  Connecticut  against  the  in- 
dorser  on  a  note  made  and  indorsed  in  New  York,  it  was  held  that 
parol  evidence  of  a  special  agreement,  different  from  that  imputed 
by  law,  would  be  received  in  defense,  although  by  the  law  of  the  Iat< 
ter  state  no  agreement  different  from  that  which  the  law  implies  from 
a  blank  indorsement  could  be  proved  by  parol.  Downer  v.  Chese- 
brough,  36  Conn.  30.  And  upon  the  same  principle  it  has  been  held 
that  a  contract,  valid  by  the  laws  of  the  place  where  it  is  made,  al- 
though not  in  writing,  will  not  be  enforced  in  the  courts  of  a  country 
where  the  statute  of  frauds  prevails,  unless  it  is  put  in  writing.  Le- 
roux  V.  Brown,  12  C.  B.  801.  But  where  the  law  of  the  forum  and 
that  of  the  place  of  the  execution  of  the  contract  coincide,  it  will  be 
enforced,  although  by  the  law  of  the  place  of  performance  required  to 
be  in  writing,  as  was  the  case  of  Scudder  v.  Union  Nat.  Bank,  91 
U.  S.  406,  because  the  form  of  the  contract  is  regulated  by  the  law  of 
the  place  of  its  celebration,  and  the  evidence  of  it  by  that  of  the 
forum. 

The  case  of  WiUiams  v.  Haines,  271  Iowa,  2.5,  was  an  action  upon 
a,  note  executed  in  Maryland,  and,  so  far  as  appears  from  the  report, 
payable  there,  where  the  parties  thereto  then  resided,  and  which  was 
a  sealed  instrument,  according  to  the  laws  of  that  state,  in  support 
of  which  those  laws  conclusively  presumed  a  valid  consideration.  By 
the  laws  of  Iowa,  to  such  an  instrument  the  want  of  consideration 
was  allowed  to  be  proved  as  a  defense.  It  was  held  by  the  supreme 
court  of  that  state,  in  an  opinion  delivered  by  Chief  Justice  Dillon, 
that  the  law  of  Iowa  related  to  the  remedy  merely,  without  impair- 
ing the  obligation  of  the  contract,  and,  as  the  lex  fori,  must  govern 
the  case,  He  said:  "Bespecting  what  shall  be  good  defenses  to 
actions  in  this  state,  its  courts  must  administer  its  own  laws  and  not 
those  of  other  states.  The  common-law  rules  do  not  so  inhere  in 
the  contract  as  to  have  the  portable  quality  ascribed  to  them  by  the 
plaintiff's  counsel,  much  less  can  they  operate  to  override  the  plain 
declaration  of  the  legislative  will."  The  point  of  this  decision  is  in- 
corporated by  Mr.  Wharton  into  the  text  of  bis  Treatise  on  the  Con- 
flict of  Laws,  §  788,  and  the  case  itself  is  referred  to  in  support  of 
it.  He  deduces  the  same  conclusion  from  those  cases,  already  re- 
ferred to,  which  declare  that  as$ump»ii  is  the  only  form  of  action 
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that  can  be  bronght  upon  an  instrument  which  is  not  under  seal,  ac< 
cording  to  the  laws  of  the  forum,  although  by  the  law  of  the  place 
where  it  was  executed,  or  was  to  be  performed,  it  would  be  regarded 
as  under  seal,  in  which  debt  or  covenant  would  lie,  on  the  ground 
that  a  plea  of  want  or  failure, of  consideration  is  recognized  as  a  de- 
fense  in  all  actions  of  eusumpsit.     Whart.  Gonfl.  Laws,  §  747. 

If  the  proposition  be  sound,  its  converse  is  equally  so;  and  the  law 
of  the  place  where  a  suit  may  happen  to  be  brought  may  forbid  the 
impeachment  of  a  contract,  for  want  of  a  valid  consideration,  which, 
by  the  law  of  the  place  of  the  contract,  might  be  declared  invalid  on 
that  account. 

We  cannot,  however,  accept  this  conclusion.  The  question  of  eon< 
sideration,  whether  arising  upon  the  admissibility  of  evidence  or  pre* 
sented  as  a  point  in  pleading,  is  not  one  of  procedure  and  remedy. 
It  goes  to  the  substance  of  the  right  itself,  and  belongs  to  the  consti- 
tution of  the  contract.  The  difference  between  the  law  of  Louisiana 
and  that  of  New 'York,  presented  in  this  case,  is  radical,  and  gives 
rise  to  the  inquiry,  what,  according  to  each,  are  the  essential  elements 
of  a  valid  contract,  determinable  only  by  the  law  of  its  seat;  and 
not  that  other,  what  remedy  is  provided  by  the  law  of  the  place  where 
the  suit  has  been  brought  to  recover  for  the  breach  of  its  obligation. 

On  this  point,  what  was  said  in  the  case  of  The  Gaetano  and  Maria, 
L.  B.  7  Prob.  Div.  13.7,  is  pertinent.  In  that  case  the  question  was 
whether  the  English  law,  which  was  the  law  of  the  forum,  or  the  Italian 
law,  which  was  the  law  of  the  flag,  should  prevail,  as  to  the  validity  of  a 
hypothecation  of  the  cargo  by  the  master  of  the  ship.  It  was  claimed 
that  because  the  matter  to  be  proved  was,  whether  there  was  a  ne- 
cessity which  justified  it,  it  thereby  became  a  matter  of  procedure,  as 
being  a  matter  of  evidence.  Lord  Justice  Bbett  said:'  "Now,  the 
manner  of  proving  the  facts  is  matter  of  evidence,  and,  to  my  mind, 
is  a  matter  of  procedure,  but  the  facts  to  be  proved  are  not  matters 
of  procedure;  they  are  matters  with  which  the  procedure  has  to 
deal," 

It  becomes  necessary,  therefore,  to  consider  the  applicability  of  the 
law  of  Louisiana  as — 

2.  The  lex  loci  solutionis. 

The  phrase  lex  loei  contractus,  is  used,  in  a  double  sense,  to  mean, 
sometimes,  the  law  of  the  place  where  a  contract  is  entered  into ; 
sometimes,  that  of  the  place  of  its  performance.  And  when  it  is  em- 
ployed to  describe  the  law  of  the  seat  of  the  obligation,  it  is,  on  that 
account,  confusing.     The  law  we  are  in  search  of,  which  is  to  decide 
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upon  tbe  natare,  interpretation,  and  validity  of  the  engagement  in 
question,  is  that  which  the  parties  have,  either  expressly  or  presnmp- 
tively,  incorporated  into  their  contract  as  constituting  its  obligation. 
It  has.never  been  better  described  than  it  was  incidentally  by  Chief 
Justice  Marshall  in  Wayman  v.  Southard,  10  Wheat.  48,  where  he 
defined  it  as  a  principle  of  universal  law — "the  principle  that  in  every 
forum  a  contract  is  governed  by  the  law  with  a  view  to  which  it  was 
made."  The  same  idea  had  been  expressed  by  Lord  MansfxeLd  in 
Robinson  v.  Bland,  2  Burr.  10*77.  "The  law  of  the  place,"  he  said, 
"can  never  be  the  rule  where  the  transaction  is  entered  into  with  an 
express  view  to  the  law  of  another  country,  as  the  rule  by  which  it 
is  to  be  governed."  And  in  Lloyd  v.  Guibert,  L.  R.  1  Q.  B.  120,  in 
the  court  of  exchequer  chamber,  it  was  said  that  "it  is  necessary  to 
consider  by  what  general  law  the  parties  intended  that  the  transaction 
should  be  governed,  or,  rather,  by  what  general  law  ii  is  just  to  pre- 
sume that  they  have  submitted  themselves  in  the  matter."  Le  Bre- 
ton V.  Miles,  8  Paige,  261. 

It  is  upon  this  ground  that  the  presumption  rests  that  the  con- 
tract  is  to  be  performed  at  the  place  where  it  is  made,  and  to  be 
governed  by  its  laws,  there  being  nothing  in  its  terms,  or  in  the  ex- 
planatory circumstances  of  its  execution,  inconsistent  with  that  inten- 
tion. So,  Phillimore  says,  (4  Int.  Law.  469 :)  "It  is  always  to  be 
remembered  that  in  obligations  it  is  the  will  of  the  contracting  parties, 
and  not  the  law,  which  fixes  the  place  of  fulfillment — whether  that 
place  be  fixed  by  express  words  or  by  tacit  implication — as  the  place  to 
the  juiisdiction  of  which  the  contracting  parties  elected  to  submit 
themselves."  The  same  author  concludes  his  discussion  of  the  par- 
ticular topic  (4  Int.  Law,  §  654,  pp.  470-471)  as  follows :  "As  all  the 
foregoing  rules  rest  upon  the  presumption  that  the  obligor  has  volun- 
tarily submitted  himself  to  a  particular  local  law,  that  presumption 
may  be  rebutted,  either  by  an  express  declaration  to  the  contrary,  or 
by  the  fact  that  the  obligation  is  illegal  by  that  particular  law,  though 
legal  by  another.  The  parties  cannot  be  presumed  to  have  contem- 
plated a  law  which  would  defeat  their  engagements."  This  rule,  if 
universally  applicable, — which  perhaps  it  is  not, — though  founded  on 
the  maxim,  ut  res  magis  valeat  qtiam  pereat  would  be  decisive  of  the 
present  controversy,  as  conclusive  of.  the  question  of  the  application 
of  the  law  of  Louisiana,  by  which  alone  the  undertaking  of  the  obligor 
can  be  upheld.  At  all  events,  it  is  a  circumstance  highly  persuasive 
in  its  character  of  the  presumed  intention  of  the  parties,  and  entitled 
to  prevail,  unless  controlled  by  more  express  and  positive  proofs  of  a 
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contrary  intent.  It  was  expreBslj  referred  to  as  a  decisive  principle- 
in  BeU  t.  Packard,  69  Me.  Ill,  although  it  cannot  be  regarded  as  the 
foandation  of  the  judgment  in  that  case.  MiUiken  v.  Pratt,  125  Mass. 
874. 

If  now  we  examine  the  terms  of  the  bond  of  indemnity,  and  th& 
sitnatioa  and  relation  of  the  parties,  we  shall  find  conclusive  corrob- 
oration of  the  presumption  that  the  obligation  was  entered  into  in 
view  of  the  laws  of  Louisiana. 

The  antecedent  liability  of  Fritchard,  as  snrety  for  the  railroad 
company  on  the  appeal  bond,  was  confessedly  contracted  in  that 
state,  according  to  its  laws,  and  it  was  there  alone  that  it  could  be 
performed  and  discharged.  Its  undertaking  was  that  Pritchard 
should,  in  certain  contingencies,  satisfy  a  judgment  of  its  courts. 
That  could  be  done  only  within  its  territory  -and  according  to  its 
laws.  The  condition  of  the  obligation,  which  is  the  basis  of  this  ac- 
tion, is  that  McC!omb  and  Norton,  the  obligors,  shall  hold  harmless 
and  fully  indemnify  Pritchard  against  all  loss  or  damage  arising  from 
his  liability  as  surety  on  the  appeal  bond.  A  judgment  was,  in  fact, 
rendered  against  him  on  it  in  Louisiana.  There  was  but  one  way  in 
which  the  obligors  in  the  indemnity  bond  could  perfectly  satisfy  its 
warranty.  That  was,  the  moment  the  judgment  was  rendered  against 
Pritchard  on  the  appeal  bond,  to  come  forward  in  his  stead,  and,  by 
payment,  to  extinguish  it.  He  was  entitled  to  demand  this  before 
any  payment  by  himself,  and  to  require  that  the  fund  should  be  forth- 
coming at  the  place  where  otherwise  he  could  be  required  to  pay  it. 
Even  if  it  should  be  thought  that  Fritchard  was  bound  to  pay  the 
judgment  recovered  against  himself,  before  his  right  of  recourse  ac- 
crued upon  the  bond  of  indemnity,  nevertheless  he  was  entitled  to  be 
*reimbui-sed  the  amount  of  his  advance  at  the  same  place  where  he 
had  been  required  to  make  it.  So  that  it  is  clear,  beyond  any  doubt, 
that  the  obligation  of  the  indemnity  was  to  be  fulfilled  in  Louisiana, 
and,  consequently,  is  subject,  in  all  matters  affecting  its  construction 
and  validity,  to  the  law  of  that  locality. 

This  construction  is  abundantly  sustained  by  the  authority  of  judi- 
cial decisions  in  similar  cases. 

In  Irvine  v.  Barrett,  2  Grant,  (Pa.)  Cas.  78,  it  was  decided  that 
where  a  security  is  given  in  pursuance  of  a  decree  of  a  court  of  jus- 
tice, it  is  to  be  construed  according  to  the  intention  of  the  tribunal 
which  directed  its  execution,  and,  in  contemplation  of  law,  is  to  be 
performed  at  the  place  where  the  court  exercises  its  jurisdiction;  and. 
v.l— 8 
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that  a  bond  given  in  another  state,  as  collateral  to  snch  an  obliga- 
tion, is  controlled  by  the  same  law  which  controls  the  principal  in- 
debtednesB.  In  the  case  of  Penobscot  dt  K.  R.  Co.  v.  Bartlett,  12 
Gray,  244,  the  supreme  judicial  court  of  Massachusetts  decided  that 
a  contract  made  in  that  state  to  subscribe  to  shares  in  the  capital 
stock  of  a  railroad  corporation  established  by  the  laws  of  another 
state,  and  having  their  road  and  treasury  there,  is  a  contract  to  be 
performed  there,  and  is  to  be  construed  by  the  laws  of  that  state. 
In  Lanuste  v.  Barker,  3  Wheat.  146,  this  court  declared  that  "where 
a  general  authority  is  given  to  draw  bills  from  a  certain  place,  on 
account  of  advances  there  made,  the  undertaking  is  to  replace  the 
money  at  that  place." 

The  case  of  Coxy.  U.  S.  6  Pet.  173,  was  an  action  upon  the  offi- 
cial bond  of  a  navy  agent.  The  sureties  contended  that  the  United 
States  were  bound  to  divide  their  action,  and  take  judgment  against 
each  surety  only  for  his  proportion  of  the  sum  due,  accoriHng  to  the 
laws  of  Louisiana,  considering  it  a  contract  made  there,  and  to  be 
governed  in  this  respect  by  the  law  of  that  state.  The  court,  bow- 
ever,  said :  "But  admitting  the  bond  to  have  been  signed  at  New  Or- 
leans, it  is  very  clear  that  tbe  obligations  imposed  upon  the  parties 
thereby  looked  for  its  execution  to  the  city  of  Washington.  It  is  im- 
material where  the  services  as  navy  agent  were  to  be  performed  by 
Hawkins.  His  accountability  for  non-performance  was  to  be  at  the 
seat  of  government.  He  was  bound  to  aceoant,  and  the  sureties  un- 
dertook that  he  should  account,  for  all  public  moneys  received  by  him, 
with  Bach  officers  of  the  government  of  the  United  States  as  are  duly 
authorized  to  settle  and  adjust  his  accounts.  The  bond  is  given  with 
reference  to  the  laws  of  the  United  States  on  that  subject.  And  such 
accounting  is  required  to  be  with  the  treasury  department  at  the* 
seat  of  government ;  and  tbe  navy  agent  is  bound  by  tbe  very  terms 
of  the  bond  to  pay  over  such  sum  as  may  be  found  due  to  tbe  United 
States  on  such  settlement;  and  such  paying  over  must  be  to  the 
treasury  department,  or  in  such  manner  as  shall  be  directed  by  tbe 
secretary.  The  bond  is,  therefore,  in  every  point  of  view  in  which  it 
can  be  considered,  a  contract  to  be  executed  at  the  city  of  Washing- 
ton, and  the  liability  of  the  parties  must  be  governed  by  the  rules  of 
the  common  law."  This  decision  was  repeated  in  Duncan  v.  U.  S. 
7  Pet.  436. 

These  cases  were  relied  on  by  tbe  supreme  court  of  New  York  in 
the  case  of  Kentucky  v.  Bassford,  6  Hill,  526.  That  was  an  action 
upon  a  bond  executed  in  New  York  conditioned  for  the  faithful  per- 
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foimaucQ  of  the  daties  enjoined  by  a  law  of  Eentacky  authorizing 
the  obligees  to  sell  lottery  tiokets  for  the  benefit  of  a  college  in  that 
state.  It  was  held  that  the  stipulations  of  the  bond  were  to  be  per- 
formed  in  Eentacky,  and  that,  as  it  was  valid  by  the  laws  of  that 
state,  the  coarts  of  New  York  would  enforce  it,  notwithstanding  it 
would  be  illegal  in  that  state. 

The  case  of  Boyle  y.  Zaeharie,  6  Pet.  636,  is  a  direct  authority 
npon  the  point.  There  Zaeharie  and  Turner  were  resident  merchants 
at  New  drleans,  and  Boyle  at  Baltimore.  The  latter  sent  his  ship  to 
New  Orleans,  consigned  to  Zaeharie  and  Tamer,  where  she  arrived, 
and,  having  landed  her  cargo,  the  latter  procured  a  freight  for  her  to 
Liverpool.  When  she  was  ready  to  sail  she  was  attached  by  process 
of  law  at  the  suit  of  certain  creditors  of  Boyle,  and  Zaeharie  and 
Turner  procured  her  release  by  becoming  security  for  Boyle  on  the 
attachment.  Upon  information  of  the  facts  Boyle  promised  to  in- 
demnify  them  for  any  loss  they  might  sustain  on  that  account. 
Judgment  was  rendered  against  them  on  the  attachment  bond,  which 
they  were  compelled  to  pay,  and  brought  suit  against  Boyle  in  the 
circuit  court  for  Maryland,  upon  his  promise  of  indemnity,  to  recover 
the  amount  they  had  been  compelled  to  pay.  A  judgment  was  ren< 
dered  by  confession  in  that  cause,  and  a  bill  in  equity  was  subse- 
quently filed  to  enjoin  further  proceedings  on  it,  in  the  course  of  which 
various  questions  arose  among  them  whether  the  promise  of  indem- 
nity was  a  Maryland  or  a  Louisiana  contract.  Mr.  Justice  Stobv, 
delivering  the  opinion  of  the  court,  said:  "Such  a  contract  would  be 
anderstood  by  all  parties  to  be  a  contract  made  in  the  place  where 
the  advance  was  to  be  made,  and  the  payment,  unless  otherwise  stip- 
ulated, would  also  be  understood  to  be  made  there ;"  "that  the  con- 
tract would  dearly  refer  for  its  execution  to  Louisiana." 

The  very  point  was  also  decided  by  this  court  in  BeU  v.  Brucn,  1 
How.  169.  That  was  an  action  upon  a  guaranty  written  by  the  de- 
fendant in  New  York,  addressed  to  the  plaintiffs  in  London,  the  lat- 
ter having  made  advances  in  the  latter  place  of  a  credit  to  Thorn. 
The  operative  language  of  the  guaranty  was  "that  you  may  consider 
this,  as  well  as  any  and  every  other  credit  you  may  open  in  his  favor, 
as  being  under  my  guaranty."  The  court  said:  "It  was  an  engage- 
ment to  be  executed  in  England,  and  must  be  construed  and  have 
effect  according  to  the  laws  of  that  country;"  citing  Bank  of  U,  S.  v 
Daniel,  12  Pet.  54.  As  the  money  was  advanced  in  England,  the 
guaranty  required  that  it  should  be  replaced  there,  and  that  is  the 
precise  nature  of  the  obligation  in  ,the  present  case.     Pritohard  could 


Digitized  by 


Google 


116  BnPBBJIB  OODBT  BapOBTBB. 

only  be  indemnified  against  loss  and  damage  on  aoooont  of  his  lia^ 
bility  on  the  appeal  bond,  by  having  fonda  plaoed  in  his  hands  in 
Louisiana  wherewith  to  discharge  it,  or  by  being  repaid  there  the 
amonnt  of  his  advance.  To  the  same  effect  is  WoodhuU  v.  Wagner, 
Baldw.  296. 

We  do  not  hesitate,  therefore,  to  deoide  that  the  bond  of  indemnity 
sued  on  was  entered  into  with  a  view  to  the  law  of  Lonisiana  as  the 
place  for  the  falfillment  of  its  obligation ;  and  that  the  qoestion  of  its 
validity,  as  depending  on  the  character  and  snffiaiei^cy  of  the  con- 
sideration, should  be  determined  by  the  law  of  Louisiana,  and  not 
that  of  New  Tork. 

For  error  in  its  rulings  on  this  point,  consequently,  the  jndgment 
of  the  circuit  court  ia  reversed,  with  direotions  to  grant  a  new  tiiaL 
New  trial  ordered. 


<io«  u.  S.  Ml) 

Ams  and  othen  v.  Qvnm. 

(November  18. 1882.J 
Wurnar  IimntTniBNT— Fboof  of  Dxbcutioh — Euoutku  oir  SmroAT— Svi- 

DBNO  or  QUAUTT  OF  GtoODS— OOABOB  OF  OOUBT— BjiVIKW 
OF  jDSaHJBNT  ON    WbIT  OF    EbBOB. 

i.  mie  of  court  governing  the  pleadings  and  practice  in  Michigan,  provides  that 
where  a  defendant  insists  on  s  claim  by  way  of  set-off,  founded  on  a  written 
instrument,  he  cannot  "  be  put  to  the  proof  of  the  execution  of  the  instrument 
or  the  handwriting  "  of  the  opposite  party,  unless  an  affidavit  is  filed  "  denying 
the  same."  Held,  that  the  want  of  such  affidavit  does  not  prevent  the  plaintiff 
from  showing  that  such  an  inatnmient,  dated  January  2d,  was  executed  on 
Sunday,  January  1st.  BeM,  cdtc,  that  the  want  of  such  affidavit  does  not  pre- 
vent the  plaintiis  from  showing  that  his  duplicate  of  an  instrument  executed 
in  duplicate  by  him  and  the  defendant  differed  in  Ita  contents  from  the  one 
retained  by  the  defendant. 

The  quality  of  goods  furnished  at  a  given  time  by  the  plaintiff  to  the  defendant 
being  in  question,  it  is  competent  for  the  plaintiff  to  show  that  the  quality  of 
like  articles  furnished  at  the  same  time  by  him  to  another  party  was  good,  if 
■nch  evidence  be  followed  by  evidence  that  the  goods  furnished  by  him  at  that 
time  to  such  other  party  and  the  goods  furnished  by  him  at  that  time  to  the 
defendant  were  of  Uie  same  kind  and  quality. 

Where  the  state  of  the  evidence  is  such  that  there  is  no  question  for  the  Jury  as  to 
a  given  matter,  a  chaige  and  a  refusal  to  charge  in  regard  to  such  matter  are 
not  erroneous,  because  they  work  no  injury  to  the  party  excepting. 

Jk  charge  that  while  the  plaintiff  could  not  recover  for  any  more  goods  than  his 
bill  of  particulars  sets  forth,  he  was  not  bound  by  a  mistake  in  carrying  out 
the  rate  or  price,  but  could  show  what  be  was  actually  to  have,  it  not  appear- 
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ing  by  tbe  record  what  wwe  the  contents  of  the  bill  of  particnlan,  but  it  ap- 
pearing that  the  plaintiff  claimed  there  was  a  mistake  in  it  in  that  respect, 
Md  not  to  have  been  erroneous. 
After  this  court  has  reTersed  a  judgment  and  ordered  a  new  trial,  and  the  new 
trial  has  been  had,  with  a  second  judgment,  this  court  oannot,  on  a  writ  of 
error  to  review  the  second  judgment,  review  its  own  judgment  on  the  first  writ 
of  error. 

In  Error  to  the  Girouit  Court  of  the  United  States  for  the  Western 
District  of  Miehigan. 

M.  J.  Smiley,  for  plaintiffs  in  error. 

L.  D.  Norrit,  for  defendant  in  error. 

Blatchfobd,  J.  The  defendant  in  error  brought  this  suit  against 
the  plaintiffs  in  error  in  July,  1872,  in  a  oourt  of  the  state  of  Michigan. 
It  was  removed  into  the  oiroait  oourt  for  the  western  distriot  of  Mich- 
igan in  August,  1872,  before  the  declaration  was  filed.  The  action 
is  aasampnt.  The  declaration  claims  $25,000  for  goods  sold  and 
delivered,  and  a  like  amount  for  money  had  and  received,  and  $15,« 
000  for  interest.  The  plea  was  non'oaaumpsit,  with  a  notice  of  set- 
off to  the  amount  of  $25,000,  and  a  notice  that  the  goods  alleged  to 
have  been  furnished  by  the  plaintiff  were  furnished  under  a  special 
contract  that  they  were  to  be  of  first-class  quality,  and  that  they  were 
not.  A  further  notice  under  the  plea  alleged  that  the  goods  furnished 
were  furnished  under  three  several  contracts,  made  January  2,  1865, 
January  37,  1866,  and  December  25,  1866,  for  the  furnishing  by  the 
plaintiff  to  the  defendants  of  shovel  handles ;  and  that  the  plaintiff  did 
not  fulfill  the  contracts  as  to  the  quality  of  the  handles.  In  April, 
1875,  the  suit  was  tried  by  the  oourt  without  a  jury.  On  the  findings 
of  the  court  a  judgment  was  rendered  for  the  plaintiff  for  $7,825.63. 
The  defendants  brought  the  case  to  this  oourt  by  a  writ  of  error,  and 
the  judgment  was  reversed,  and  the  cause  was  remanded  to  the  circuit 
court  with  directions  to  award  a  new  trial.  The  decision  of  this  court 
is  reported  in  96  U.  S.  324.  The  only  question  there  presented  and 
determined  was  as  to  the  proper  construction  of  a  written  contract 
made  between  the  parties  January  3,  1865,  in  a  particular  not  now 
important.  The  construction  put  by  the  oourt  below  upon  that  con- 
tract was  held  to  have  been  erroneous.  The  case  was  tried  a  second 
time  before  a  jury  in  April,  1879.  The  jury  found  a  verdict  for  the 
plaintiff  for  $12,816.58,  and  a  judgment  thereon  was  rendered 
against  the  defendants.  To  review  and  reverse  this  judgment  the 
present  writ  of  error  has  been  brought. 

The  plaintiff,  to  maintain  the  issues  on  his  part,  read  in  evidence 
a  stipnlation,  signed  by  the  respective  attorneys,  whereby  the  defend- 
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ants  admitted  the  sale  and  delivery  of  shovel  handles  shipped  to  the 
defendant's  firm  and  received  by  it  at  North  Easton,  Massaohusetts, 
at  the  dates  and  in  the  quantities  therein  set  forth,  being,  in  1865, 
15,607  dozen,  in  6  items,  in  May  and  Jaly;  in  1866,  10,188  dozen, 
in  13  items,  in  June,  July,  August,  and  September,  and  2,852  dozen, 
in  3  items,  in  November  and  December,  up  to  the  20th;  in  1867, 
83,814  dozen,  in  37  items,  in  every  month  but  January,  November, 
and  December;  and  in  1868,  11,113  dozen,  in  11  items,  in  April, 
May,  July,  September,  and  October.  The  stipulation  stated  that  the 
dates  given  were  the  dates  of  the  shipment  by  rail  from  Michigan 
and  Canada;  that  the  dates  of  the  receipt  by  the  defendants  at  North 
Easton  were  15  days  later  than  the  several  dates  of  shipment;  and 
that  the  plaintiff  admitted  payments  on  aecoant  of  said  handles,  at 
the  dates  and  in  the  sums  specified  thereafter  in  the  stipulation,  the 
payments  amounting  to  $83,153.48.  The  stipulation  concluded  with 
this  clause :  "The  question  of  the  quality  of  the  handles  delivered  as 
aforesaid,  and  all  other  questions  of  fact  not  stipulated,  are  left  open 
to  the  jury  and  for  other  and  further  evidence."  The  plaintiff  was 
then  examined  as  a  witness  on  his  own  behalf.  On  his  cross-exam- 
ination he  testified  that  there  was  a  contract  signed  by  the  parties 
for  1865  for  handles.  The  contract  being  shown  to  him,  he  "identi- 
fied" it,  as  the  bill  of  exceptions  states,  and  it  was  read  in  evidence 
by  the  defendants.  It  bore  the  date  of  January  2,  1865.  The  plain- 
tiff rested  his  case,  and  the  defendants  introduced  testimony  and 
rested  their  defense.  One  of  the  defendants  testified  that  he  made  the 
contract  of  1865,  and  it  was  made  in  the  evening,  and  h^  stated  who 
were  present.  Then  the  plaintiff,  being  recalled,  testified,  without 
objection,  that  the  contract  dated  January  2, 1865,  was  not  signed  on 
that  day — on  the  evening  of  that  day.  He  was  then  asked,  "When 
was  that  contract  signed?"  The  defendants  objected  to  the  question 
on  the  ground  that  "it  was  irrelevant  and  immaterial,  and  there  had 
been  no  previous  denial  by  affidavit  or  otherwise  of  the  execution  of 
the  contract,  and  it  was  incompetent."  The  plaintiff  replied  that  the 
fact  of  the  execution  of  the  contract  was  not  denied,  "but  he  proposes 
to  show  the  time  of  the  execution  of  the  contract  was  on  Sunday, 
which  avoids  the  contract."  The  court  overruled  the  objection,  and  the 
defendants  excepted.  The  witness  then  answered  that  the  contract 
was  signed  and  delivered  on  Sunday,  January  1, 1865,  stating  the  hour 
and  the  place,  and  giving  particulars  as  to  who  were  present  and  what 
was  done.  The  defendants  then  gave  testimony  by  three  witnesses  to 
aontradict  the  plaintiff.    The  defendants  now  contend  that  the  court 
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erred  in  permitting  the  plaintiff  to  testify  that  the  contract  was  exe- 
eated  on  Sanday,  in  view  of  the  then  situation  of  the  case  and  what 
had  transpired  on  the  trial;  that  he  had  given  evidence  as  to  its 
execution  and  allowed  it  to. be  put  in  evidence  without  suggesting  any 
infirmity  in  it;  and  that  the  defendants  would  necessarily  be  sur- 
prised by  such  testimony.  The  defendants  also  claim  that,  under  a 
role  of  court  governing  the  pleadings  and  practice  in  Michigan,  where 
a  defendant  insists  on  a  claim  by  way  of  set-off,  founded  on  a  written 
instrument,  he  cannot  "be  put  to  the  proof  of  the  execution  of  the 
instrument  or  the  handwriting"  of  the  opposite  party,  unless  an  affi- 
davit is  filed  "denying  the  same;"  that  the  failure  of  the  plaintiff  to 
file  such  affidavit  was  an  admission  of  the  execution  of  the  instrument 
in  manner  and  form  as  set  up,  and  as  being  of  the' date  of  January 
2d;  and  thai  the  testimony  went  to  show  that  the  oontract  set  up  was 
not  executed. 

The  only  ground  alleged  at  the  trial  for  the  incompetency  of  the 
evidence  was  that  the  execution  of  the  oontract  had  not  been  denied 
by  affidavit.  Assuming  that  the  rule  of  court  referred  to  can  be 
taken  notice  of  by  this  court,  it  not  being  set  forth  in  the  record,  and 
there  being  no  statement  in  the  record  that  the  affidavit  referred  to 
was  required  by  any  rule  of  court,  and  assuming  that  it  is  to  be  in- 
ferred that  there  was  not  any  such  affidavit,  it  not  being  set  forth  in 
the  bill  of  exceptions  that  there  was  not,  we  are  of  opinion  that  the 
rule  cited  refers  only  to  proof  of  the  genuineness  of  a  seal  or  of  hand- 
writing, and  does  not  refer  to  any  matter  which  goes  to  show  the  in- 
validity otherwise  of  an  instrument.  Such  a  prbvision  in  a  rule  of 
court  or  in  a  statute  is  not  uncommon,  and,  whenever  it  is  expressed 
in  language  such  as  that  now  presented,  it  has  never,  that  we  are 
aware,  received  any  other  construction. 

In  the  case  of  Pegg  v.  Bidleman,  6  Mich.  26,  Fegg  and  another 
were  sued  on  a  note  signed  "S.  Fegg  &  Go."  They  appeared  and 
pleaded  the  general  issue,  but  did  not  deny  on  oath  the  execution  of 
the  note.  Judgment  was  given  against  them  without  proof  that  they 
"composed  the  firm  of  8.  Pegg  &  Go.  and  executed  the  note."  It 
was  held  that,  as  the  defendants  had  appeared  and  the  declaration 
was  against  them  as  individuals  and  did  not  allege  they  were  part- 
ners, the  question  was  simply  whether  they  executed  the  note  by  the 
name  subscribed  to  it;  and  that  they  must  be  taken  to  have  ad- 
mitted  that  the  note  was  executed  by  the  parties  declared  against. 
The  decision  was  that  the  admission  covered  the  fact  that  the  signa- 
ture was  that  of  the  parties  sued.    If  the  parties  be  sued  as  partners. 
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the  admission  that  the  signatare  is  their  signature  as  partners  neees- 
sarily  admits  that  they  were  partners.  This  was  the  principle  ap- 
plied in  Thomas  v.  Clark,  3  McLean,  194,  and  Pratt  v.  Willard,  6 
McLean,  27. 

In  Curran  t.  Rogers,  86  Mich.  322,  a  written  contract  was  signed 
in  the  name  of  a  firm,  the  two  partners  in  which  were  sned  on  the 
contract.  The  general  issue  was  pleaded  without  any  affidavit. 
One  of  the  firm  sought  to  prove  that  the  other,  who  had  signed  the 
firm  name,  had  no  authority  to  do  so.  It  was  held  that,  as  the  de- 
claration set  out  the  contract  verbatim,  and  alleged  it  to  have  been 
jointly  executed,  its  execution  was  admitted  as  to  both  defendants. 
There  is  nothing  in  these  decisions  which  goes  to  show  that  the  plain- 
tiff, notwithstanding  anything  in  the  language  of  the  rule  of  court  in- 
voked, could  not  prove  that  the  contract  was  in  fact  signed  at  a  date 
different  from  that  appearing  on  its  face.  The  evidence  did  not  go 
to  show  that  it  was  not  dated  January  2d  when  it  was  signed,  but 
went  to  show  that,  though  dated  January  3d,  it  was  signed  on  January 
1st.  It  admitted  the  execution  of  the  contract,  but  tended  to  avoid 
it  by  proving  a  fact  in  regard  to  it  which  did  not  appear  on  its  face, 
and  which  went  to  the  merits.  This  was  competent  evidence,  and 
was  not  irrelevant  or  immaterial.  All  question  as  to  surprise,  or  as 
to  re-opening  the  case,  or  as  to  the  order  of  proof,  were  matters  of 
discretion,  not  reviewable  here. 

Another  written  contract  was  shown  to  the  plaintiff,  and  "identi- 
fied by  him,"  and  put  in  evidence  by  the  defendants,  dated  Decem- 
ber 35, 1866.  It  provided  for  advances  by  the  defendants  to  the  plain- 
tiff, and  for  their  acceptance  of  his  drafts,  and  for  his  payment  to 
them  of  "2}  per  cent,  commission  for  accepting  his  drafts."  On  the 
language  of  the  contract  so  put  in  evidence,  a  question  was  raised  as 
to  whether  the  commission  was  to  be  paid  on  all  drafts  accepted,  or 
only  on  those  which  were  in  excess  of  shipments  of  handles.  On  his 
re-direct  examination,  when  first  called,  the  plaintiff  stated,  without 
objection,  that  he  had  had  a  duplicate  of  the  contract,  which  was  de- 
stroyed by  fire;  that  the  copy  so  introduced  was  not  an  exact  copy  of 
the  one  he  had,  in  its  reference  to  the  2^  percent,  commission;  that 
the  one  he  had  was  made  by  one  of  the  defendants ;  that  drafts  for 
handles  shipped  he  was  to  pay  no  commissions  on;  and  that  those 
for  advances  before  shipments  he  was  to  pay  commissions  on.  He 
was  then  asked,  "What  change  was  made  in  the  duplicate  which 
you  had?"  This  question  was  objected  to  by  the  defendants  on  the 
ground  that  it  was  incompetent  and  irrelevant,  "and,  there  having 
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been  no  denial  of  the  exeoation  of  this  contract  as  pleaded  and  given 
notice  of  by  the  defendants,  it  is  incompetent  to  vary  it  by  parol." 
The  objection  was  overruled,  and  the  defendants  excepted.  The 
witness  answered  that  the  word  "advanced"  was  inserted  after  the 
word  "drafts,"  so  as  to  read  "2^  per  cent,  commission  for  accepting 
his  drafts  advanced."  The  defendants  contend  that  the  evidence 
went  to  a  denial  of  the  execution  of  the  contract,  and  was,  therefore, 
incompetent  under  the  role  of  court  before  referred  to.  The  remarks 
before  made  apply  to  this  point  also.  The  evidence  went  to  show 
what  the  actual  written  contract  between  the  parties  was.  It  did  not 
go  to  show  that  the  defendants'  copy  was  not  actually  signed  by  the 
parties.  The  one  copy  was  as  competent  evidence  of  the  real  con- 
tract as  the  other  was.  What  the  plaintiff  had  testified  to  in  regard 
to  the  contents  of  his  original  of  the  contract  was  admitted  without 
objection  and  permitted  to  stand,  and  no  motion  was  made  to  strike 
it  out.  The  evidence  sought  by  the  question  objected  to,  only  went 
to  explain  the  previous  evidence. 

A  question  having  arisen  as  to  the  quality  of  the  handles  furnished 
to  the  defendants  by  the  plaintiff  in  1867  and  1868,  a  witness  for  the 
plaintiff  was  asked  as  to  the  quality  of  the  handles  furnished  by  the 
plaintiff  to  the  Old  Colony  Company  in  1867  and  1868.  The  defend- 
ants objected  to  the  question  on  the  ground  that  it  was  irrelevant  and 
incompetent,  and  not  admissible  to  show  the  quality  of  the  handles 
furnished  to  the  defendants.  The  plaintiff's  counsel  then  stated  that 
he  proposed  to  show,  in  connection  with  the  offered  testimony,  that 
the  bandies  were  of  the  same  general  quality  as  those  furnished  to 
the  defendants.  Thereupon  the  objection  was  overruled  and  the  de- 
fendants excepted,  and  the  witness  answered  that  the  quality  of  the 
handles  sent  to  the  Old  Colony  Company  in  1867  and  1868  was  good. 
Evidence  had  been  given  for  the  defendants  that  the  quality  of  the 
handles  furnished  by  the  plaintiff  to  the  defendants  in  1867  and  1868 
was  inferior  to  the  quality  of  those  he  had  furnished  in  previous 
years.  The  plaintiff  subsequently  gave  evidence  tending  to  show  that 
the  handles  famished  by  him  to  the  defendants  in  1867  and  1868, 
and  the  handles  furnished  by  him  to  the  Old  Colony  Company  in  1S67 
and  1868,  were  of  the  saniie  kind  and  quality.  After  this  evidence 
was  given  there  was  no  motion  to  strike  out  the  evidence  so  objected 
to,  or  to  rule  upon  its  admissibility.  The  evidence  objected  to  was 
admissible. 

Alleged  errors  in  the  cha^e  to  the  jury,  and  in  refusals  to  charge 
as  requested,  are  urged  by  the  defendants.     As  to  the  request  to 
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charge  respecting  the  right  of  the  defendants,  ander  the  contract  of 
January  27,  1S66,  to  charge  the  plaintiff  back  with  the  full  Value  of 
snch  handles  as  broke  in  the  process  of  bending,  it  is  sufficient  to  say 
that  the  record  discloses  that  there  was  a  settlement  between  the  par* 
ties  respecting  the  172  dozen  handles  charged  back  in  1866  ander 
that  contract,  and  that  there  was  really  no  question  for  the  jury  as 
to  those  handles.  If  the  charge  given,  and  the  refusal  to  charge  as 
requested,  had  the  effect  to  withdraw  from  the  jary  the  consideration 
of  the  172  dozen,  it  only  effected  the  result  required  by  the  settle- 
ment, and  worked  no  injury  to  the  defendants. 

In  regard  to  the  refusal  to  charge  that  the  plaintiff  could  recover 
(1.87^  per  dozen  for  only  such  handles  delivered  between  October  8, 
1866,  and  April  20,  1867,  as  he  had  carried  out  at  that  price  in  his 
bill  of  particulars,  and  to  the  charge  to  the  contrary,  it  is  sufficient 
to  say  that  the  bill  of  particulars  is  not  in  the  record,  and  there  is  no 
statement  in  the  bill  of  exceptions  as  to  its  contents;  and  that  when,  in 
the  course  of  the  evidence,  the  claim  was  made  by  the  plaintiff  for 
$1.37^  per  dozen  for  the  handles  delivered  between  those  dates,  the 
defendants  objected  that  there  were  three  items  in  April,  1867,  carried 
out  in  the  bill  of  partioalars  at  $1.25  per  dozen,  and  the  plaintiff  then 
and  there  claimed  that  the  bill  of  particulars  contained  a  mistake  in 
that  respect.  The  charge  of  the  court  was  that  while  the  plaintiff 
could  not  recover  for  any  more  handles  than  his  bill  of  particulars 
set  forth,  he  was  not  bound  by  a  mistake  in  carrying  out  the  rate  ot 
price,  but  could  show  what  he  was  actually  to  have.  We  see  no  error 
in  this,  under  the  circumstances. 

The  request  made  to  charge  as  to  the  operations  of  1868  was  granted, 
and  the  instruction  given  is  not  open  to  the  objection  that  the  price 
for  1868  was  fixed  by  the  court  and  was  not  left  to  the  jury  to  deter* 
mine. 

Although  this  court  reversed  the  first  judgment,  and  remanded  the 
cause  for  a  new  trial,  and  a  new  trial  has  been  had,  with  a  new  judg- 
ment, the  plaintiffs  in  error  now  urge,  without  having  raised  the  point 
before,  that  this  court,  instead  of  having  awarded  a  ne\r  trial,  should 
have  rendered  a  judgment  for  the  defendants  below  on  the  findings 
made  by  the  circuit  court  at  the  first  trial,  and  that  it  should  now  do 
so.  The  question  is  not  open  for  this  court  to  review  on  this  writ  of 
error  the  judgment  it  rendered  on  the  former  writ  of  error.  That 
judgment  has  been  carried  into  effect,  and  the  parties  who  procured 
it  have  enjoyed  the  benefit  of  it  in  the  new  trial  they  have  had. 

The  judgment  of  the  circuit  court  is  affirmed. 
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SiTuotJB  and  others  v.  Westebn  B.  Go. 

(November  13, 1882.) 

Axmas  OH  OoTBHAHT— All  OoyBNAirasES  iu.t  Join. 

In  an  action  upon  s  covenant — contained  in  an  agreement  between  the  covenantor 
and  "  S.  and  such  other  parties  as  he  may  associate  with  him  under  the  name 
of  S.  &  Company,"  signed  and  sealed  by  the  covenantor,  and  signed  "&.&  Co." 
by  the  hand  of  S.,  acting  in  behalf  and  by  authority  of  the  partnership — to  pay 
to  "  the  said  S.  &  Company,  parties  of  the  second  part,"  for  work  to  be  done 
by  them,  all  those  who  are  partners  at  the  time  of  the  signing  of  the  agreement 
may  join. 

In  Error  to  the  Cirouit  Court  of  the  United  States  for  the  Eastern 
District  of  North  Carolina. 

J.  W.  Hinsdaie  and  S.  F.  PhiUipt,  for  plaintiffs  in  error. 

A.  S.  Merrimon,  T.  C.  Fuller,  and  J.  C.  McCrea,  for  defendant  in 
error. 

Gbat,  J.  This  is  an  action  of  covenant,  brought  by  Silas  Seymour 
and  three  other  persons,  describing  theiQselves  as  copartners  trading 
in  the  name  and  style  of  S.  Seymour  &  Company,  and  prosecuted 
since  the  death  of  one  of  them  by  the  survivors,  against  the  Western 
Bailroad  Company,  upon  an  agreement  purporting  to  be  made  between 
the  defendant  of  the  first  part,  "and  Silas  Seymour  and  such  other 
parties  as  he  may  associate  with  him  under  the  name  of  S.  Seymour 
&  Company,  of  the  city  of  New  York,  of  the  second  part;"  by  which 
"the  said  S.  Seymour  &  Company,  parties  of  the  second  part,"  agree 
to  construct  a  railroad  as  therein  specified;  and,  "for  and  in  consid- 
eraiion  of  the  faithful  performance  by  the  said  S.  Seymour  &  Com- 
pany, parties  of  the  second  part,  of  all  and  singular  the  conditions 
herein  contemplated  or  contained  on  their  part  proper  for  them  to 
do,  the  Western  Bailroad  Company,  of  the  first  part,"  agrees  to  pay 
"unto  the  said  S.  Seymour  &  Company,  parties  of  the  second  part," 
certain  sums  in  money,  stock,  and  bonds.  The  agreement  states 
that  "the  parties  hereto  have  interchangeably  set  their  hands, "  is 
duly  signed  and  sealed  in  behalf  of  the  defendant,  and  is  also  signed 
"S.  Seymour  &  Company,"  but  is  not  otherwise  signed  nor  sealed  in 
behalf  of  the  plaintiffs  or  either  of  them. 

At  the  trial  the  plaintiffs  proved  the  execution  of  the  agreement 
declared  on,  and  offered  evidence  tending  to  show  that  Seymour  exe- 
cuted it  in  behalf  and  by  authority  of  the  firm  of  S.  Seymour  &  Com- 
pany; that  at  its  date,  and  until  the  subsequent  stoppage  of  work 
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under  it,  the  plaintiffs  oomposed  that  firm;  that  Seymonr  and  the 
three  others,  as  the  persons  whom  he  associated  with  himself,  mider 
the  name  of  S.  Sejmoor  &  Company,  immediately  hegan  and  after* 
wards  performed  work  apon  the  railroad  under  the  agreement,  the 
results  of  which  had  ever  since  been  enjoyed  by  the  defendant ;  and 
that  the  defendant  knew  that  the  plaintiffs  composed  the  firm  of  S. 
Seymour  &  Company  and  were  working  upon  its  road  under  the 
agreement  as  eontractors.  But  the  judge  excluded  the  evidence, 
ruled  that  there  was  a  variance,  directed  a  verdict  for  the  defendant, 
and  rendered  judgment  thereon;  and  the  plaintiffs  alleged  excep- 
tions. 

The  conrt  is  of  opinion  that  these  rulings  were  erroneous.  In  au 
action  upon  a  covenant  made  with  two  or  more  persons,  all  the 
covenantees  mast  join,  although  only  one  of  them  seals  the  agree- 
ment. PetrU  V.  Bury,  5  Dowl.  St  B.  152;  S.  C.  8  Barn.  &  C.  358; 
Philadelphia,  Wilmington  rf  Baltimore  R.  Co.  v.  Howard,  13  How.  307, 
837.  It  is  not  necessary  that  all  of  them  should  be  named  in  the 
contract ;  it  is  sufficient  that  they  are  so  described  therein  that  they 
can  be  identified.  Shep.  Touchst.  236;  Oresty  v.  Qibeon,  L.  B.  1 
Exoh.  112;  Beevee  v.  Watte,  L.  B.  1  Q.  B.  412;  8.  C.  7  Best  &  S.  523 ; 
McLaren  v.  Baxter,  L.  B.  2  C.  P.  659.  And  upon  a  covenant  with  a 
partnership  by  its  partnership  name  only,  all  who  are  partners  at 
the  time  of  its  execution  may  sue.  Hoffman  v.  Porter,  2  Brock.  166; 
Brown  v.  BosUan,  6  Jones,  (H.  G.)  1;  1  Lindley,  Fart.  (4th  Ed.) 
476. 

The  agreement  declared  on — by  the  recital  that  it  is  made  between 
the  defendant  and  "Silas  Seymour,  and  such  other  parties  as  he  may 
associate  with  him  under  the  name  of  8.  Seymour  &  Company,"  by 
the  repeated  mention  of  "the  said  S.  Seymour  &  Company,  parties 
of  the  second  part,"  and  by  the  signature  of  "S.  Seymour  &  Go." — 
appears  to  the  court  to  manifest  the  intentidn  of  both  parties  to  the 
agreement  to  be  that  all  the  persons  associated,  together,  under  the 
name  of  S.  Seymour  &  Company,  at  the  time  of  the  signing  of  the 
agreement,  should  do  the  work  and  receive  the  compensation  therein 
stipulated. 

It  follows  that  the  plaintiffs,  upon  proving  to  the  satisfaction  of 
ft  jury  the  facts  above  stated,  which  they  offered  to  prove,  would  be 
entitled  to  maintain  their  action.  The  judgment  for  the  defendant 
must,  therefore,  be  reversed,  and  the  case  remanded  with  directions 
to  set  aside  the  verdict  and  order  a  new  trial. 
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In  re  Ahxndmsnts  to  Bulbs  1  and  10. 

(November  13, 1882.) 

SvPRBKX  CoimT— OkhbsaIi  Ruuia— RniiB  1,  Bscohb  OhivsE,  akd  Rulb  10, 

OliAtlBBS  S,  4,  6. 

The  clerk  shall  not  permit  any  original  record  or  paper  to  be  taken  from  the  court- 
room, or  from  the  ofiBce,  without  an  order  from  the  court ;  but  records  on  ap- 
peals and  writs  of  error,  ezcIusiTe  of  original  papers  sent  up  therewith,  may  be 
taken  to  a  printer  to  be  printed,  under  the  requirements  of  rule  10. 

The  clerk  shall  take  to  the  printer  the  original  record  in  the  office,  except  in 
cases  prohibited  by  the  rules.  When  the  original  cannot  be  taken,  he  shall 
furnish  the  printer  with  a  manuscript  copy.  He  shall  supervise  the  printing, 
and  see  that  the  printed  copy  is  properly  indexed.  He  shall  take  care  of  and 
distribute  the  printed  copies  to  the  judges,  the  reporter,  and  the  parties,  from 
time  to  time,  as  required. 

In  cases  where  a  manuscript  copy  of  the  record  is  not  furnished  the  printer,  the 
fee  of  the  clerk  for  his  serylce  under  the  last  preceding  paragraph  shall  be  one* 
half  the  rates  now  allowed  by  kiw  for  making  a  manuscript  copy,  and  that 
shall  be  charged  to  the  party  bringing  the  cause  into  court,  unless  the  court 
shall  otherwise  direct.  When  a  manuscript  copy  is  required  to  be  made,  full 
fees  for  a  copy  may  be  charged,  but  nothing  In  addition  for  the  other  services 
required. 

In  all  cases  the  clerk  shall  deliver  a  copy  of  the  printed  record  to  each  party 
without  extra  charge.  In  cases  of  dismissal,  reversal,  or  affirmance  with  costs, 
the  fee  allowed  in  the  last  paragraph  shaU  be  taxed  against  the  party  against 
whom  the  costs  are  given.  In  cases  of  dismissal  for  want  of  Jurisdiction,  such 
fees  shall  be  taxed  against  the  party  bringing  the  cause  into  court,  unless  the 
court  shall  otherwise  direct. 

Waite,  C.  J.  Our  attention  has  been  called  to  the  practice  which 
pievails  in  the  clerk's  office  of  sending  original  records  to  the  printer 
to  be  printed,  and  of  taxing  in  the  bill  of  costs  a  fee  for  one  manu- 
script copy  of  the  record,  when  no  such  copj  is  in  fact  made.  On 
investigation  we  find  that  the  statute  regulating  the  fees  of  the  clerk 
was  passed  in  1799,  and  that  under  this  statute  a  table  of  fees  was 
prepared,  many  years  ago,  by  or  under  the  direction  of  the  court, 
which  has  been  followed  by  the  clerk  in  the  taxation  of  costs  ever 
since.  No  provision  was  made,  by  role  or  otherwise,  for  printing 
the  records  until  January  term,  1881.  Before  that  time  the  practice 
was,  as  we  are  informed,  for  the  court  to  use  the  original  record,  and 
the  clerk  made  two  manuscript  copies  for  the  use  of  the  parties.  For 
these  copies  he  charged  the  parties  according  to  the  established  table 
of  fees.  At  January  term,  1831,  the  attorney-general,  in  behalf  of 
the  United  States,  applied  to  the  court  for  leave  to  take  the  original 
records  in  certain  cases  from  the  clerk's  bffice  to  be  printed,  at  the 


Digitized  by 


Google 


126  STI7BBUK   OOUBT  BBPOBTKB. 

same  time  remarking  that  he  had  been  informed  that  in  such  casbs 
it  had  been  the  habit  of  the  clerk  to  charge  half  fees.  Chief  Jastice 
Mabshall,  speaking  for  the  ooUrt,  stated  "that  the  olerk  of  this  court 
had  certain  rights  and  fees  of  office  (of  which  a  fee  for  a  copy  of  the 
record  was  one)  which  this  ooort  was  not  disposed  to  violate,  and 
that  the  party  ooald  not  withdraw  the  records  without  paying  for  the 
copies,  bat  that  any  arrangement  which  the  olerk  saw  proper  to  make 
woald  be  satisfactory  to  the  court."  The  original  records  in  these 
cases  were  afterwards  taken  to  the  printer  and  printed,  and  the  clerk 
charged  and  was  paid  full  fees  for  one  manuscript  copy.  At  the  same 
term  the  first  rule  for  printing  the  records  was  adopted,  which  pro- 
vided for  the  taxation  of  the  fees  for  one  manuscript  copy  of  the  rec- 
ord in  the  bill  of  costs.  When  this  rule  was  promulgated  the  court 
consisted  of  Chief  Justice  Mabshall  and  Associate  Justices  Johnson, 
Stobt,  Thompson,  MoLban,  and  Baldwin.  Mr.  Justice  Baldwin  dis- 
sented on  this  provision  of  the  rule,  for  the  reason,  among  others,  that 
it  allowed  the  clerk  a  fee  for  a  copy  whether  one  was  made  or  not. 
Under  the  rule  thus  adopted  the  printing  of  records  began,  and  from 
the  first  the  original  records  were  sent  to  the  printer,  and  a  fee  for 
one  manuscript  copy  was  charged  in  the  costs,  when  in  fact  no  copies 
were  made.  There  is  abundant  evidence  that  at  the  outset  this  prac- 
tice was  directly  or  indirectly  approved  by  the  court.  In  1839  the 
house  of  representatives  instructed  the  judiciary  committee  to  "in- 
quire what  costs  are  charged  against  the  United.  States  for  printed 
copies  of  records  of  suits  pending  in  the  supreme  court  which  have 
been  printed  at  the  expense  of  the  United  States,  *  *  *  and 
whether  any  legislation  is  necessary  in  relation  to  costs  of  suits  in 
said  court."  The  committee  reported,  submitting  a  statement  of  the 
clerk  on  the  subject,  and  were  discharged.  From  this  statement  of 
the  clerk,  and  from  other  evidence  on  file,  we  are  satisfied  the  com- 
mittee, or  some  of  its  members,  visited  the  office  during  the  progress 
of  their  inquiries,  and  possessed  themselves  fully  of  the  mode  of  doing 
the  business,  and  of  the  compensation  therefor. 

In  1859  the  rules  were  revised  by  Chief  Justice  Tahbt  under  the 
direction  of  the  court,  and  the  provision  for  printing  the  records  was 
put  into  the  form  in  which  it  now  appears  in  paragraphs  2,  8,  4,  and 
5  of  rule  10.  We  are  advised  that  prior  to  the  death  of  Chief  Jus- 
tice Tanbt  no  manuscript  copies  of  the  records  were  ever  made,  and 
that  the  fee  for  one  copy  was  always  charged  in  the  costs.  Since  the 
death  of  Chief  Justice  Tanbt  copies  have  in  some  cases  been  made. 
The  present  clerk  has  followed  the  practice  of  his  predecessors. 
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We  are  entirely  satisfied  that  the  practice,  as  it  now  exists,  is  in 
all  material  respects  what  it  has  been  for  more  than  50  years,  and 
that  at  the  beginning  it  received  the  approval  of  the  court.  No  one 
now  on  the  bench  ever  heard  of  any  complaint,  or  of  any  application 
for  a  retaxation  of  costs,  on  account  of  what  was  done,  until  late  in 
the  last  term,  when  a  motion  for  retaxation  was  made  in  the  case  of 
James  v.  Campbell,  104  U.  S.  856. 

There  is  an  apparent  conflict  between  the  rules  and  the  practice 
under  them  which  ought  not  to  exist.  It  is  also  evident  that  what 
was  50  years  ago  no  more  than  a  reasonable  compensation  for  the 
important  services  of  the  clerk,  is  now,  under  the  operation  of  the 
rales  as  then  construed  and  the  practice  then  inaugurated,  larger 
than  it  ought  to  be.  To  prevent  misunderstandings  in  the  future, 
and  to  reduce  the  expenses  of  litigants  without  doing  injustice  to  the 
clerk,  it  is  ordered — 

1.  That  the  second  clause  of  rule  1  be  amended  so  that  it  will  read 
as  follows : 

The  clerk  shall  not  permit  any  original  record  or  paper  to  be  taken  from 
the  oonrt-room,  or  from  the  office,  without  an  order  from  the  court;  but 
records  on  appeals  and  writs  of  error,  exclusive  of  original  papers  sent  up 
therewith,  may  be  taken  to  a  printer  to  be  printed,  under  the  requirements 
of  rule  "^ 

2.  That  paragraphs  8,  4,  5,  and  6  of  rule  10  be  rescinded,  and  the 
following  adopted  in  lieu  thereof : 

(8)  The  derk  shall  take  to  the  printer  the  original  record  in  the  office,  ex- 
cept in  cases  prohibited  by  the  rules.  When  the  original  cannot  be  taken,'  he 
shall  furnish  the  printer  with  a  manuscript  copy.  He  shall  supervise  the 
printing,  and  see  that  the  printed  copy  is  properly  indexed.  He  shall  take 
care  of  and  distribute  the  printed  copies  to  the  judges,  the  reporter,  and  the 
parties,  from  time  to  time,  as  required. 

(4)  In  cases  where  a  manuscript  copy  of  the  record  is  not  famished  the 
printer,  the  fee  of  the  clerk  for  his  service  under  the  last  preceding  paragraph 
shall  be  one-half  the  rates  now  allowed  by  law  for  making  a  manuscript  copy, 
and  that  shall  be  charged  to  the  party  bringing  the  cause  into  court,  unless 
the  court  shall  otherwise  direct.  When  a  manuscript  copy  is  requiied  to  be 
made  full  fees  for  a  copy  may  be  charged,  bat  nothing  in  addition  for  the 
other  services  required. 

(5)  In  all  cases  the  clerk  shall  deliver  a  copy  of  the  printed  record  to  each 
party  without  extra  charge.  In  cases  of  dismissal,  reversal,  or  affirmance, 
with  costs,  the  fee  allowed  in  the  last  paragraph  shall  be  taxed  against  the 
party  against  whom  the  costs  are  given.  In  cases  of  dismissal  for  want  of 
jurisdiction,  such  fees  shall  be  taxed  against  the  party  bringing  the  cause 
into  coart,  unless  the  court  shall  otherwise  direct. 
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(106  U.  S.  86) 

Eqdatob  MiNDto  &  SMELTiNa  Co.  V.  Hall  and  another. 

(November  18, 1882.) 

Prockdukb— Nkw  Thiai<— Law  of  State  Bnn>iira. 

Section  254  of  tbe  Code  of  Civil  I'roceclure  of  Colorado  grants  as  of  tight,  witbout 
cause  sliowD,  one  new  trial  to  each  party,  as  it  may  in  turn  have  a  Terdict  or 
judgment  rendered  against  it  in  an  action  of  ejectment. 

The  law  of  the  state  in  that  respect  is  binding  on  tbe  circuit  court  of  the  United 
States  in  cases  tried  in  that  state. 

In  Error  to  the  Giroait  Coort  of  the  United  States  for  the  Distriet 
of  Colorado. 

H.  M.  Teller,  for  plaintiffs  in  error. 

No  appearance  for  defendants  in  error. 

MiLLEB,  J.  This  is  a  writ  of  error  to  the  oircait  oonrt  for  the  dis- 
trict of  Colorado.  The  case  was  an  action  of  ejectment  to  recover 
possession  of  a  silver  mine.  The  plaintiffs  below  were  Hall  and  Mar- 
shall, who  obtained  a  judgment  for  the  possession  of  the  property  in 
controversy.  At  the  December  term,  1878,  of  the  circuit  court 
the  case  had  been  submitted,  by  agreement  of  the  parties,  waiving  a 
jury,  to  the  judge,  who  rendered  a  judgment  in  favor  of  the  defend- 
ant. Thereupon  the  plaintiffs  paid  the  costs  of  the  suit  up  to  that 
time,  and  moved  the  court  to  grant  them  a  new  trial  without  showing 
any  cause,  which  was  ordered  under  the  provisions  of  section  254  of 
the  Code  of  Civil  Procedure  of  Colorado.  At  the  May  term,  1879, 
the  case  was  submitted  to  a  jury,  and  a  verdict  was  rendered  for  the 
plaintiffs,  on  which  judgment  was  entered  on  the  fifteenth  of  July. 
The  defendant  then  made  a  motion  for  a  new  trial  without  showing 
cause,  which  was  claimed  to  be  a  matter  of  right  under  the  same  sec- 
tion. On  the  question  whether  this  new  trial  should  be  granted,  the 
judges  of  the  circuit  court  were  divided  in  opinion,  and  a  judgment 
was  entered  overroling  the  motion.  They  have  certified  that  question 
to  this  court. 

The  section  of  the  Code  of  Colorado  under  which  this  motion  was 
made  reads  as  follows : 

"  Whenever  judgment  shall  be  rendered  against  either  party  under  the  pro- 
visions of  this  chapter,  it  shall  be  lawful  for  the  party  against  whom  such 
Judgment  is  rendered,  his  heirs  or  assigns,  at  any  time  before  the  ^rst  day  of 
the  next  succeeding  term,  to  pay  all  costs  recovered  thereby,  and,  upon  appli- 
cation of  tbe  party  agaiust  whom  the  same  was  rendered,  his  heirs  or  assigns. 
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the  court  shall  vacate  such  judgment  and  grant  a  new  trial  in  such  case,  but 
neither  party  shall  have  but  one  new  trial  in  any  case,  as  of  right,  without 
showing  cause.  And  after  such  judgment  is  vacated,  the  cause  shall  stand 
for  trial  the  same  as  though  it  had  never  been  tried." 

Two  qaestions  at e^resented  for  our  coneideration  in  reviewing  the 
aetion  of  the  circuit  court  on  this  motion  for  a  new  trial.  The  first 
is  whether  the  circuit  court  of  the  United  States  sitting  in  Colorado 
is  to  be  governed  by  the  statute  of  that  state  on  this  subject.  At  the 
common  law,  the  fiction  in  an  action  of  ejectment,  by  which  Joe  Doe 
and  Bichard  Boe  were  made  plaintiff  and  defendant,  permitted  any 
number  of  trials  after  verdict  and  judgment  between  the  same  par- 
ties in  interest  on  the  same  question  of  title,  by  the  use  of  other  fic- 
titious names,  and  other  allegations  of  demise,  entry,  and  ouster. 
The  evil  of  this  want  of  conclusiveness  in  the  result  of  this  form  of 
action  led  to  the  interposition  of  a  court  of  equity,  in  which,  after  re- 
peated verdicts  and  judgments  in  favor  of  the  same  party  and  upon 
the  same  title,  that  court  would  enjoin  the  unsuccessful  party  from 
further  disturbance  of  the  one  who  had  recovered  these  judgments. 
This  form  of  action,  with  its  inconclusive  results,  would  be  the  law  in 
Colorado  for  the  recovery  of  the  possession  of  real  estate,  but  for  the 
statutes  of  that  state,  of  which  section  254  of  the  Code  of  Civil  Pro- 
cedure is  a  part.  The  framers  of  those  statutes,  in  abolishing  the 
old  common-law  action  of  ejectment,  with  its  accompanying  evils, 
and  in  substituting  an  action  between  the  real  parties,  plaintiff  and 
defendant,  found  it  necessary  to  provide  a  rule  on  the  subject  of  new 
trials  in  actions  concerning  the  titles  of  land. 

A  title  to  real  estate  has,  under  the  traditions  of  the  common  law, 
been  held,  in  all  the  states  where  that  law  prevailed,  to  be  too  im- 
portant, we  might  almost  say  too  sacred,  to  be  concluded  forever  by 
the  result  of  one  action  between  the  contesting  parties.  Hence,  those 
states  which,  by  abolishing  the  fictions  of  the  action  at  the  common 
law,  and  substituting  a  direct  suit  between  the  parties  actually  claim- 
ing under  conflicting  titles,  which,  according  to  the  nature  of  this  new 
proceeding,  would  end  in  a  judgment  concluding  both  parties,  have 
found  it  necessary  to  provide  for  new  trials  to  such  extent  as  each 
state  legislature  has  thoi^ht  sound  policy  to  require.  These  provis- 
ions for  new  trials  in  actions  of  ejectment  are  not  the  same  in  all 
the  states,  but  it  is  believed  that  almost  all  of  them  which  have  abol- 
ished the  common-law  action  have  made  provisions  for  one  or  more 
new  trials  as  a  matter  of  right. 
v.l— 9 
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We  are  of  opinion  that  vhen  an  action  of  ejeetment  is  tried  in  a 
cironit  conrt  of  the  United  States  aooording  to  the  atatntory  mode  of 
proceeding,  that  court  is  governed  by  the  provisions  concern- 
ing new  trials  as  it  is  by  the  other  provisions  of  the  state  statute. 
There  is  no  reason  why  tiie  federal  court  should  disregard  one  of  the 
rules  by  which  the  state  legislature  has  guarded  the  transfer  of  the 
possession  and  title  to  real  estate  within  its  jurisdiction.  See  MUea 
T.  CaldweU,  2  Wall.  86. 

As  regards  the  construction  of  the  statute  under  consideration, 
which  is  the  second  question,  while  it  is  not  clear  that  the  language 
of  the  statute,  that  "neither  party  shall  have  but  one  new  trial  in  any 
case  as  of  right  without  showing  cause,"  gives  to  each  party  at  least 
one  new  trial  if  he  demands  it,  we  are  opinion,  on  reflection,  that  such 
was  the  intention  of  the  framers  of  the  Code.  This  conclusion  is  for- 
tified by  a  comparison  of  the  previons  enactments  of  the  Colorado 
legislature  with  this  its  last  expression  on  the  subject.  By  the  pre- 
vious law  it  was  very  clear  that  only  one  new  trial  was  demandable 
as  a  matter  of  right  in  an  action  of  ejeetment,  and  the  change  of 
.language  adopted  in  the  Code  of  1877  is  indicative  of  intentional 
change  in  that  respect — a  change  which  can  only  mean  that  each 
party  against  whom  in  turn  a  verdict  may  be  rendered  shall  have  a 
right  to  one  new  trial.  Apart  from  this  absolute  right  of  the  parties 
the  court  may  grant  another  trial  upon  reasonable  grounds  being 
shown. 

These  views  require  that  the  question,  whether  defendants  are  en- 
titled to  have  the  judgment  of  the  court  below  vacated  and  a  new  trial 
in  said  cause  without  further  showing,  should  be  answered  in  the 
affirmative,  and  dispense  with  the  necessity  of  examining  into  the 
assignment  of  errors  growing  out  of  the  trial  before  the  jury. 

The  judgment  of  the  cironit  court  is  therefore  reversed,  with  direc- 
tions to  grant  a  new  triaL 
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(lOe  U.  S.  266) 

Fasmbbs'  Loak  &  Tbust  Co.  v.  Watbbhak  and  others. 
(Novomber  18, 1882.) 

AFFBAIr-JOINDBa  OF  Interbstb— JUBISDrOTIOir. 

If  distinct  causes  of  action  in  faror  of  distinct  parties,  though  growing  out  of  the 
same  transaction,  are  joined  in  one  suit,  and  distinct  decrees  are  rendered  in  fa- 
Tor  of  the  several  parties,  these  decrees  cannot  be  joined  to  give  jurisdiction  on 
appeal ;  but  if  the  controversy  is  about  a  matter  in  which  several  parties  are  in- 
terested collectively  under  a  common  title,  and  in  the  decree,  after  establishing 
the  common  right,  a  division  is  made  among  the  claimants  according  to  their  re- 
spective interests,  this  separation  of  the  decree  into  parts  will  not  prevent  an 
appeal.  In  a  suit  pending  in  the  court  below  for  the  foreclosure  of  a  mortgage 
on  the  property  of  a  railroad  company,  a  decree  was  rendered  directing  a  sale 
of  the  mortgaged  property,  and  an  application  of  the  proceeds  to  the  payment 
among  others  of ' '  all  such  •  •  «  claims  and  sums  of  money  as  shall  be  here- 
after allowed  by  this  court  «  •  •  in  preference  to  the  liens  of  the  hereinbe- 
fore-mentioned mortgages  or  deeds  of  trust,  for  debts  due,"  etc.  Seld,  that  there 
are  as  many  separate  and  distinct  controversies  as  there  are  separate  and  distinct 
claimants  and  interveners,  as  to  4he  amount  due  to  each ;  and  distinct  causes  of 
action  in  favor  of  distinct  parties  have  been  joined  in  the  same  suit,  and  dis- 
tinct decrees  rendered  In  favor  of  distinct  parties,  and  that  the  appeal  should 
be  dismissed  for  want  of  Jurisdiction. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Distriot 
<d  Indiana.  On  motion  to  dismisB  as  to  part  of  the  appellees  and  to 
affirm  as  to  the  rest. 

J.  D.  CampbeU,  for  the  purchasers. 

John  M.  BuUer,ioT  appellees. 

Waits,  G.  J.     These  motions  present  the  following  facts; 

On  the  twenty-fourth  of  July,  1877,  a  decree  was  entered  in  a  salt  pending 
in  the  court  below  for  the  foreclosure  of  certain  mortgages  on  the  property  of 
the  Indianapolis,  BloQmington  &  Western  Railway  (Company,  directing  a  sale 
of  the  mortgaged  property  and  an  application  of  the  proceeds  to  the  payment, 
among  others,  of  "  all  such  *  «  «  claims  and  sums  of  money  as  sball  be 
hertinafter  allowed  by  this  court  *  *  *  in  preference  to  the  Ileus  of  the 
hereinbefore-mentioned  mortgages  or  deeds  of  trust  for  debts  due  by  said  rail- 
way company  for  work,  labor,  supplies,  and  material  done  and  furnished  diu> 
ingthe  six  months  next  preceding  the  first  day  of  December,  1874,  *  <•>  * 
which  payment  for  debts  due  as  last  aforesaid  for  six  months  prior  to  De- 
cember 1, 1874,  shall  be  made  into  court  without  prejudice  to  the  right  of  the 
Fanners'  Loan  &  Trust  Company  to  object  to  the  same,  and  to  appeal  from 
any  order  or  orders  which  may  be  hereafter  made  by  the  court  directing  the 
money  so  paid  to  be  distributed  to  the  various  claimants  thereof." 

At  the  time  this  decree  was  made  it  was  not  known  bow  much  the  debts 
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for  labor  and  supplies  would  amount  to.  That  matter  had  been  referred,  on 
the  fourth  of  June  before,  to  certain  special  masters  to  take  testimony  and 
report,  but  their  report  bad  not  been  flled.  To  meet  this  condition  of  the  case 
the  decree  further  provided  that  on  the  deliveiy  of  the  deed  the  purchaser 
should  pay  into  court  enough  of  the  purchase  money  to  satisfy  any  amount 
that  might  iu  the  further  progress  of  the  case  be  found  to  be  owing.  It  was 
also  specially  provided  that  the  reference  to  the  master,  which  had  been  made 
and  which  was  approved  and  continued,  should  "  in  nowise  abridge  or  impair 
the  right  of  any  of  the  parties  hereto  to  prosecute  an  appeal  from  any  order 
or  orders  of  the  court  allowing  or  disallowing  said  claims,  or  any  part  thereof, 
and  declaring  the  same  to  be  prior  and  superior  to  said  mortgage." 

The  Farmers'  Loan  &  Trust  Company  was  the  trustee  of  the  mortgages 
having  the  paramount  mortgage  liens  on  the  property. 

On  the  sixteenth  of  November,  1877,  the  special  masters  flled  their  report  as  to 
the  labor  and  supply  claims,  allowing  1,163  separate  claims  which  had  been  pre- 
sented to  them  by  petition  in  accordance  with  the  provisions  of  the  orderof  ref- 
erence, and  which,  in  their  opinion,  had  been  established  by  the  evidence.  Of 
these  claims  only  14  were  for  sums  exceeding  $5,000.  All  the  rest,  being  1,149 
iu  number,  were  in  every  instance  for  less  than  tliat  amount.  On  the  coming  in 
of  the  report  numerous  exceptions  were  filed  by  the  trust  company.  These  ex- 
ceptions remaining  undisposed  of  and  no  sale  having  been  made  under  the 
decree,  "  on  motion  of  the  Farmers*  Loan  <&  Trust  Company"  it  was,  on  the 
eighth  of  May,  1878,  "  by  way  of  further  directions  for  the  execution  of  the 
decree  ♦  *  *  of  date  July  24, 1877,  •  •  •  considered  by  the  court, 
and  ordered,  adjudged,  and  decreed  that  the  said  original  decree  be  and  the 
same  is  hereby  amended  and  modified  as  follows:    *    *    • 

"  (13)  That  the  sale  be  made  *  *  *  subject  to  •  •  •  such  •  •  • 
claims  and  sums  of  money  as  are  now  under  consideration  by  and  as  shall  be 
hereafter  allowed  by  this  court,  •  •  •  and  affirmed  by  the  supreme  court 
of  the  United  States  on  appeal,  should  an  appeal  be  taken,  in  preference  to 
liens  of  the  hereinbefore-mentioned  mortgages  or  deeds  of  trust  for  debts  due 
by  said  railroad  company  for  work  and  labor  done,  and  supplies  and  material 
furnished,  •  •  •  without  prejudice  to  the  right  of  the  Farmers'  Loan 
&  Trust  Company  to  object  to  the  same,  and  to  appeal  from  any  order  or 
orders  which  may  be  hereafter  made  by  the  court  in  relation  thereto;  •  •  • 
and  such  back  pay,  labor,  and  supply  claims  as  shall  be  finally  adjudged  against 
the  property  herein  directed  to  be  sold,  after  an  appeal  so  taken,  shall  be  as- 
sumed by  the  purchaser  or  purchasers,  in  addition  to  the  amount  of  the  pur- 
chase money  so  bid.  •  *  *  And  the  payment  of  the  amount  of  any  claims 
so  allowed,  *  •  •  shall  not  be  required  to  be  made  at  or  prior  to  the  time 
of  the  delivery  of  the  deed,  but  the  said  sale  shall  be  made  subject  to,  and  the 
purchaser  or  purchasers  of  stud  property  shall  agree  to  pay  off  so  much  of.  tl  • 
said  claims  or  sums  of  money  as  shall  be  finally  allowed  in  the  progress  of 
this  cause,  on  or  after  such  appeal,  and  the  same  shall  be  paid  and  discharged 
by  said  purchaser  or  purchasers  within  six  months  after  the  entry  of  an  order 
of  this  court,  upon  a  mandate  of  the  supreme  court,  concerning  matters  so 
appealed  from  being  flled  in  this  court,  and  the  said  deed  shall  be  delivered 
without  payment  of  said  claims  or  suras  of  money,  or  any  part  thereof,  upon 
the  purchaser  so  conditionally  agreeing  to  pay  so  much  and  no  more  of  such 
claims  and  sums  of  money  as  may  finally  be  allowed  on  such  appeal,  and  it 


Digitized  by 


Google 


PABHIBS'  LOAN   *   TBDST    CO.  V.  WATEBMAN.  188 

shall  be  competent  for  the  court  to  enforce  hereafter,  by  proper  order  or  de- 
cree herein,  or  to  be  added  to  the  foot  of  this  decree,  any  of  the  provisions  or 
conditions  of  this  thirteenth  article  of  this  decree." 

On  the  thirtieth  of  October,  1878,  the  mortgaged  property  was  sold  under 
the  decree  of  July  24tb,  as  thus  modified,  to  Austin  Corbin,  Giles  E.  Xaintor, 
and  Josiah  B.  Blossom,  "  piurchasing  committee,  in  trust  for  certain  bond- 
holders under  the  trusts  expressed  in  certain  agreements,  dated  December  20, 
1875,  and  a  supplement  thereto,  dated  July  25, 1878,"  copies  of  which  were 
attached,  to  the  report  of  the  sale.  These  agreements  had  reference  to  a  plan 
adopted  by  certain  of  the  stockholders,  bondholders,  and  general  creditors,  for 
the  purchase  of  the  property,  and  defining  their  respective  interests  therein, 
if  the  purchase  should  l>e  made. 

The  sale  was  confirmed  by  the  court  on  the  thirty-first  of  March,  1879,  upon 
the  application  of  the  purchasers,  and  the  master  was  directed  to  make  and 
deliver  to  the  purchasers  a  deed  of  the  property,  subject,  among  other  things, 
"to  *  *  *  SQcb  *  «  *  claims  and  sums  of  money  as  are  now  under 
consideration  by  and  as  shall  be  hereafter  allowed  by  the  said  court,  •  *  • 
in  preference  to  the  liens  of  the  hereinbefore-mentioned  mortgages  or  deeds 
of  trust,  for  debts  due  by  said  railroad  company  for  work  and  labor  done  and 
supplies  and  material  furnished  during  a  period  not  exceeding  the  six  months 
next  preceding  the  first  day  of  December,  1874;  •  *  *  but  nothing  herein 
contained  shall  be  taken  to  prejudice  the  Farmers'  Loan  &  Triist  Company, 
or  the  said  Austin  Corbin,  Giles  E.  Xaintor,  and  Josiah  B.  Blossom,  their  suc- 
cessor or  successors  and  assigns,  or  any  of  them,  to  object  to  the  same,  or  to 
appeal  from  any  order  or  orders  which  may  be  hereafter  made  by  the  said 
court,  or  either  of  them,  in  relation  thereto,  to  the  supreme  court  of  the 
United  States,  which  said  •  •  •  back  pay,  labor,  and  supply  claims 
*  *  *  finally  adjudged  against  said  property  hereby  conveyed,  are  hereby  ex- 
pressly assumed  by  the  said  Austin  Corbin,  Giles  E.  Taintor,  and  Josiah  B.  Blos- 
som, purchasing  committee,  their  successor  or  successors  and  assigns,  as  and 
for  8  charge  and  lien  upon  the  property  hereby  conveyed,  •  ♦  •  prior  and  su- 
perior to  any  interest  or  estate  hereby  vested  in  them,  or  any  of  them.    *    ♦    •» 

After  this  deed  was  delivered  a  further  reference  was  made  to  take  test!- 
monv  and  report  as  to  certain  special  matters  connected  with  the  claims  before 
reported  on.  Upon  the  coming  in  of  the  report  under  this  last  reference,  ex- 
ceptions were  filed  by  the  trust  company  and  the  purchasers,  and  on  the 
thirty-first  of  October,  1881,  the  court,  after  a  hearing,  decreed  "that  said 
Austin  Corbin,  Giles  £.  Taintor,  and  Josiah  B.  Blossom  do,  within  60  days, 
excluding  Sundays,  from  and  after  the  date  of  the  decree,  pay  to  said  several 
intervening  petitioners  and  claimants  the  several  amounts  set  opposite  their 
respective  names;  that  is  to  say,  to  Charles  P.  "Webb  $270."  Then  followed 
the  names  of  all  the  other  separate  claimants,  with  the  amount  due  them  re- 
spectively set  opposite. 

From  this  decree  of  the  thirty-first  of  October  the  trust  company  and  Cor- 
bin, Taintor,  and  Blossom  took  the  present  appeal,  which  the  appellees  hav- 
ing claims  less  than  $5,000  move  to  dismiss  as  to  them  for  want  of  jurisdic- 
tion. Those  whose  claims  exceed  85,000  have  filed  motions  to  aflirm  as  to 
them,  on  the  ground  that  it  is  manifest  the  appeal  was  taken  for  delay. 


Digitized  by 


Google 


134  BUPBBUB  OOTJBT  BBPOBTBB. 

To  our  minds  it  is  clear  the  trust  company  has  no  interest  in  the 
questions  arising  under  this  appeal.  That  company  represented  the 
bondholders  for  all  the  purposes  of  the  foreclosure  of  the  mortgages 
under  which  it  was  trustee,  but  the  interest  of  the  bondholders  in  the 
suit  ended  when  the  property  was  sold  and  the  proceeds  distributed. 
As  the  purchasers  took  the  property  subject  to  the  lien,  if  any  there 
was,  of  the  back-pay  claims,  the  bondholders,  as  bondholders,  can- 
not in  any  manner  be  affected  by  the  result  of  the  proceedings  to  de- 
termine whether  such  lien  exists,  and  if  so,  to  what  extent.  All 
questions  as  to  such  matters  are  between  the  purchasers  and  inter- 
vening petitioners  alone.  The  decree  ordering  a  sale  subject  to  the 
claims  was  entered  on  the  motion  of  the  trust  company,  and  the  ap- 
peal is  in  express  terms  confined  to  the  order  establishing  the  claims 
against  the  purchasers.  If,  by  reason  of  the  agreement  under  which 
the  purchase  was  made  by  the  purchasing  committee,  any  of  the 
bondholders  secured  by  the  mortgages  to  the  trust  company  are  en- 
titled to  share  in  the  property,  they  are  for  all  such  purposes  repre- 
sented by  the  purchasing  committee,  and  not  by  the  mortgage  trus- 
tee. The  trust  created  by  the  mortgage  was  fully  executed  when  the 
foreclosure  was  complete.  After  that  the  purchasing  bondholders 
became  purchasers  of  the  mortgaged  property,  and  their  rights  are  to 
be  determined  accordingly.  Neither  is  it  of  any  importance  that  in 
the  decree  of  sale  as  modified,  as  well  as  in  that  originally  entered, 
a  right  of  appeal  by  the  trust  company  was  expressly  reserved. 
Only  parties  to  a  decree  can  appeal.  If  a  party  to  the  suit  is  in  no 
manner  affected  by  what  is  decreed,  he  cannot  be  said  to  be  a  party 
to  the  decree.  A  reservation  of  the  right  to  appeal  has  no  effect  if 
there  is  no  decree  from  which  an  appeal  such  as  has  been  reserved 
will  lie.  In  the  present  case,  as  has  already  been  seen,  the  several 
claimants  or  intervenors  and  the  purchasing  committee  were  the  only 
parties  to  the  suit  affected  by  the  decree  of  October  31st.  The  pur- 
chasing committee  became  parties  by  their  purchase  to  the  extent 
that  was  necessary  to  protect  their  rights  in  the  property  purchased 
against  any  further  orders  to  be  made  in  the  execution  of  the  decree 
under  which  they  bought.  The  trust  company,  by  consenting  to 
the  decree  ordering  a  sale  subject  to  the  back-pay  and  supply  liens, 
in  effect  voluntarily  abandoned  that  part  of  the  litigation,  and  left  it 
to  be  carried  on  thereafter  between  the  several  claimants  and  the 
purchasers  alone.  Neither  the  trust  company  nor  those  it  in  equity 
represents  can  gain  or  lose  by  either  a  reversal  or  affirmance  of  the 
decree  appealed  from. 
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Oar  luriadiotion,  therefore,  depends  on  the  case  as  it  stands  be- 
tween the  parobasing  committee  and  the  several  baok-pay  claimants. 
As  we  have  shown  at  the  present  term  in  Ex  parte  Baltimore  dt  O.R. 
Co.  ante,  35,  if  distinct  oanses  of  action  in  favor  of  distinct  parties, 
though  growing  ont  of  the  same  transaction,  are  joined  in  one  suit, 
and  distinct  decrees  are  rendered  in  favor  of  the  several  parties,  these 
decrees  cailnot  be  joined  to  give  us  jurisdiction ;  but  if  the  contro- 
versy is  about  a  matter  in  which  several  parties  are  interested  col- 
lectively ander  a  common  title,  and  in  the  decree,  after  establishing 
the  common  right,  a  division  is  made  among  the  claimants  according 
to  their  respective  interests,  this  separation  of  the  decree  into  parts 
will  not  prevent  an  appeal. 

We  are  satisfied  the  present  case  comes  ander  the  first  division  of 
this  role.  There  is  a  question  involved  common  to  all  the  intervenors, 
that  is  to  say,  whether  back-pay  and  supply  claims  of  any  kind  are  to 
be  paid  by  the  purchasers;  but  if  that  is  settled  in  favor  of  the  claim- 
ants it  will  still  have  to  be  determined  whether  each  one  of  the  sep- 
arate claimants  has  a  claim  of  that  kind.  In  determining  this  ques- 
tion each  claim  will  depend  on  its  own  facts.  A  recovery  by  one 
claimant  will  not  necessarily  involve  a  recovery  by  another.  While 
the  rights  of  all  depend  on  establishing  a  liability  of  the  purchasers 
for  the  payment  of  debts  of  a  particular  kind,  no  one  can  recover 
unless  he  shows  that  there  is  owing  to  him  individually  a  debt  of  that 
kind.  There  are,  therefore,  necessarily  in  the  case  as  many  separate 
and  distinct  controversies  as  there  are  separate  claimants  and  inter- 
venors. The  purchasers  have  the  right  to  contest  each  claim  sep- 
arately. They  stand  in  the  same  relation  to  the  several  claimants 
that  the  ship-owner  did  in  Oliver  v.  Alexander,  6  Pet.  143,  to  the  sea- 
men, or  the  alleged  fraudulent  grantee  in  Seaver  v.  Bigelowa,  6  Wall. 
208,  to  the  judgment  creditors.  The  several  intervenors  do  not,  as  in 
The  Connemara,  108  U.  S.  754,  claim  under  one  and  the  same  title, 
and  it  it  material  to  the  purchasers  how  much  is  allowed  to  each  and 
every  one,  for  the  amount  of  the  recovery  is  not  determined  by  any 
fixed  sum,  but  by  the  aggregate  of  all  the  separate  sums  allowed  the 
several  claimants  individually.  The  amount  of  the  recovery  by  one 
is  not  affected  in  any  manner  by  what  is  allowed  to  another.  Clearly, 
therefore,  distinct  causes  of  action  in  favor  of  distinct  parties  have 
been  joined  in  the  same  suit,  and  distinct  decrees  rendered  in  favor 
of  the  distinct  parties.  This  is  not  only  the  form  of  the  decree,  but 
the  sabstsuce. 
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There  is  no  question  here  of  a  fund  for  distribution.  The  purchasing 
committee  bought  the  road  subject  to  the  liens  of  the  various  back-pay 
and  supply  claimants,  if  any  such  liens  existed.  The  claimants  are 
seeking  to  establish  and  enforce  their  respective  liens.  They,  in  effect, 
join  in  one  suit  for  that  purpose,  but  both  their  claims  and  decrees 
are  separate  and  distinct. 

It  follows  that  the  motion  to  dismiss  must  be  granted,  and  it  is  so 
ordered. 

The  question  involved  in  the  appeals  from  the  decrees  for  more 
than  $5,000  are  not  such  as  we  are  willing  to  consider  on  a  motion 
to  affirm.     The  motion  for  an  affirmance  is  therefore  overruled. 


(108  U.  S.  12) 

Gbat  v.  Hovtb  and  another. 

(November  13,  1882.) 

AppKAii— Inbufficient  Btatkment— Afpibmahcb. 

On  an  appeal  from  Judgment  of  the  supreme  court  of  a  territoiy,  reversing  the 
judgment  of  the  district  court,  where  the  only  exceptions  to  the  findings  below 
were  that  thej  were  contrary  to  the  evideuce,  and  Judgment  had  been  rendered 
by  the  territorial  supreme  court  in  every  way  inconsistent  with  such  findings, 
and  the  only  exceptions  taken  to  the  rulings  of  the  district  court  were  by  the 
appellee  in  this  court,  in  whose  favor  Judgment  had  finally  been  rendered,  the 
judgment  of  the  supreme  court  of  the  territory  will  be  affirmed. 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Utah. 

B.  N.  Baskin,  for  appellant. 

Z.  Stww,  for  appellees. 

Waitb,  C.  J.  This  is  an  appeal  from  the  judgment  of  the  supreme 
court  of  Utah,  in  a  special  statutory  proceeding  to  settle  a  contro- 
versy between  the  parties  as  to  their  respective  rights  in  the  E.  J  of 
lot  3,  block  104,  plat  A,  Salt  Lake  City,  under  the  trust  created 
through  the  purchase,  by  the  mayor  of  the  city  from  the  United 
States,  of  the  lands  on  which  the  city  stands,  in  accordance  with  the 
provisions  of  the  town-site  act  of  March  2,  1867,  c.  177,  (14  St. 
641.)  Gray,  the  appellant,  claims  the  whole  of  the  property.  The 
appellees  contest  his  title,  and  set  up  occupancy  by  themselves  at 
the  time  of  the  purchase.  The  proceeding  was  begun  in  the  probate 
eourt,  vhere,  after  a  hearing,  the  facts  were  found  and  a  judgment 
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entered  in  favor  of  the  appellees,  each  for  the  part  of  the  lot  claimed 
by  them  respectively.  Gray  thereupon  appealed  to  the  district  court 
of  the  territory.  This,  it  was  held,  in  Cannon  v.  Pratt,  99  U.  S. 
619,  might  be  done.  Afterwards  the  district  court  heard  the  cause 
and  found  the  facts  and  stated  its  conclusions  of  law  thereon,  as  re- 
quired by  the  practice  act  of  the  territory.  After  the  hndin^s  and 
conclusions  were  hied  in  the  district  court,  the  present  appellees  ex- 
eepted  on  the  ground  that  the  facts  as  found  were  contrary  to  the 
evidence,  and  also  because  the  court  refused  to  find  facts  as  requested 
by  them.  A  motion  was  also  made  to  set  aside  the  findings  and 
grant  a  new  trial.  This  motion  was  overruled  and  judgment  entered 
in  favor  of  the  claim  of  Gray.  Thereupon  the  present  appellees  ap- 
pealed to  the  supreme  court,  both  from  the  refusal  to  grant  a  new 
trial  and  from  the  judgment.  This  was  allowable  under  the  practice 
act  of  the  territory.  The  supreme  court  heard  the  case,  reversed  the 
judgment  of  the  district  court,  and  remanded  the  cause,  with  in- 
structions to  enter  a  judgment  rejecting  the  claim  of  Gray  and  allow- 
ing the  claims  of  the  appellees.  From  this  judgment  of  the  supreme 
I  court  Gray  took  the  present  appeal.     The  supreme  court  made  no 

"statement  of  the  facts  of  the  case  in  the  nature  of  a  special  ver- 
dict," as  required  by  the  act  of  April  7,  1874,  c.  80,  (1  Supp.  Eev. 
St.  13;)  and  as  that  court  must  have  set  aside  the  findings  of  the 
district  court  in  order  to  render  the  judgment  it  gave,  there  is  nothing 
here  which  we  can  re-examine.  Since  the  act  of  1874,  supra,  the 
evidence  at  large  is  not  to  be  transmitted  here  from  the  courts  of  the 
territories,  but  in  lieu  of  the  evidence  "a  statement  of  the  facts  of 
I  the  case  in  the  nature  of  a  special  verdict." 

In  Strinsfellow  v.  Cain,  99  U.  S.  610,  it  was  held  if  the  findings  of 
;  the  district  court  were  sustained  and  a  general  judgment  qf  affirm- 

ance rendered  in  Xhe  supreme  court,  the  findings  of  the  district  court, 
thus  approved  by  the  supreme  court,  would  furnish  a  sufficient  state- 
I  ment  of  facts  for  the  purposes  of  an  appeal  to  this  court.     So,  too,  if 

I  there  is  a  reversal  and  another  judgment  rendered  on  the  facts  as 

j  found.     But  here  the  "only  exceptions  to  the  findings  below  were  that 

I  they  were  contrary  to  the  evidence,  and  a  judgment  has  been,  ren- 

I  dered  by  the  supreme  court  in  every  way  inconsistent  with  those  find- 

ings. The  necessary  inference,  therefore,  is  that  the  findings  sent 
up  to  that  court  were  set  aside  and  the  case  disposed  of  on  the  evi- 
dence. This,  it  was  also  said  in  Utringifellow  r.  Cain,  might  be  done 
m  this  class  of  cases. 
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As  the  ooly  exceptions  taken  to  the  rolings  of  the  district  conri 
were  by  Howe,  in  whose  favor  jndgment  has  finally  been  rendered  in 
the  supreme  court,  they  need  not  be  considered  here. 

It  follows  that  the  judgment  of  the  supreme  court  of  the  territory 
must  be  afi&rmed,  and  it  is  so  ordered. 


(108  U.  8.  14) 

Fbibslu&r  v.  Paokabd  and  others. 

(Kovember  13,  1882.) 

Wbtt  07  Srbob— Jonrr  JusoMEim. 

Where  the  Interest  in  the  suit  brought  by  three  persona  la  joint,  and  the  Jndg- 
ment affects  them  jointly  and  not  aeparately,  and  there  has  been  no  summons 
and  severance,  one  alone  cannot  bring  a  writ  of  error. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Louisiana. 

John  Bay,  for  plaintiff  in  error, 

J.  B.  Beekioith,  for  defendants  in  error. 

Waitb,  G.  J.  Moses  Feibelman  and  George  Voelker,  as  partners, 
sued  the  defendants  in  error  to  recover  damages  for  the  seizure  of 
their  partnership  goods  by  Packard,  marshal  of  the  United  States  for 
the  district  of  Louisiana.  A  judgment  was  rendered  against  them. 
Their  interests  in  the  suit  were  joint,  and  the  judgment  affects  them 
jointly  and  not  separately.  Feibelman  alone  has  brought  this  writ 
of  error,  and  there  has  been  no  summons  and  severance,  or  other 
equivalent  proceeding.  It  follows  that  the  writ  must  be  dismissed 
on  the  authority  of  WiUiavu  v.  Bank  V.  8.  11  Wheat.  414;  Master- 
ton  V.  Hemdm,  10  Wall.  416;  5iinp«on  v.  OreeUy,  20  Wall.  Ifi2;  and 
it  is  so  ordered. 
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(108  U.  S.  15) 

WooLP  V.  Hamilton  and  another. 

'      (November  13, 1882.) 

Wkit  of  Ebeob— When  does  not  Lie. 

Where  the  case  was  not  tried  In  the  court  below  by  a  jury,  the  judgment  can  only 
be  brought  up  by  appeal,  and  not  by  writ  of  error. 

In  Error  to  the  Supreme  Coart  of  the  Territory  of  Utah. 

J.  R.  McBride,  for  plaintiff  in  error. 

8.  A.  Merritt,  for  defendants  in  error. 

Waite,  C.  J.  This  writ  of  error  is  dismissed  on  the  authority  of 
Hecht  T.  Boughton,  105  U.  S.  235.  The  case  was  not  tried  in  the 
court  below  by  a  jury.  This,  under  the  act  of  April  7,  1874,  c.  80, 
(1  Bupp.  Ber.  St.  13,)  made  it  necessary  to  bring  the  judgment  here 
for  review  by  appeal  and  not  by  writ  of  error.    Dismissed. 


(164  V.  a  vnt 

Eahn  and  another  v.  Hamilton  and  another. 

(Korember  13, 1882.) 
Woolf  r.  BamUUm,  tupra,  followed. 

In  Error  to  the  Supreme  CJourt  of  the  Territory  of  Utah. 

J.  R.  McBride,  for  plaintiff  in  error. 

S.  A.  Merritt,  for  defendants  in  error. 

Waitk,  C.  J.  This  writ  of  error  is  dismissed  upon  the  authority 
of  Hecht  T.  Boughton,  105  U.  S.  235.  The  case  is  in  all  re8pe(}ts  like 
that  of  Woo{f  T.  Hamilton,  tupra.    Di&missed. 
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(106  U.  8.  286) 

MiLTENSKBOBB  and  others  r.  Loqanspobt,  C.  &  S.  W.  B.  Co.  and 

others. 

(November  30,  1882.) 

lUiiiROAS  MoKTOAOB  —  AppsiXB  —  Paktiss  —  UECBrvERBHiF  —  Propeutt    is 

'  COUKT  —  RlGHTB  OV  BECOin>  HORTOAaSB  —  Po88B88IOir  BT  FiBST 

mobtgaobb  —  poweb  of  codbt  on  fobbclosube  — 

Payxbnt  fob  Operatiito  Road  —  Lbaakd 

Road  — FmAii  Dbcrbb, 

In  Augnst,  1870,  a  first  mortgage  on  a  railroad  was  made.  In  January,  1878,  a 
second  mortgage  on  the  same  railroad  was  made.  Both  mortgages  covered 
after-acquired  property.  A  default  on  the  first  mortgage  occurred  in  Novem- 
ber, 1873,  and  on  the  second  mortgage  in  January,  1874.  In  August,  1874,  the 
second  mortgagee  filed  a  bill  to  foreclose  the  second  mortgage,  making  the 
first  mortgagee  a  party,  acknowledging  the  priority  of  the  first  mortgage, 
not  praying  any  relief  against  the  first  mortgagee,  and  praying  for  a  receiver, 
and  for  the  payment  of  his  net  revenue  to  tliose  entitled  to  it.  On  the  same 
day,  an  order  was  made  appointing  one  Schuyler  receiver,  and  directing  that  a 
copy  of  the  order  be  served  on  the  first  mortgagee,  a  corporation,  requiring  it 
to  appear  "  on  or  before ' '  the  first  Monday  of  November  then  next,  and  author- 
izing the  receiver  to  pay  the  arrears  due  for  operating  expenses  for  a  period  in 
the  past  not  exceeding  90  days.  A  copy  of  the  order  was  served  on  the  first 
mortgagee  three  days  afterwards,  and  proof  of  that  service  was  filed  two  days 
after  the  service.  In  October  following,  the  receiver,  on  his  petitions  filed, 
was  authorized,  by  order,  to  purchase  certain  rolling  stock,  and  to  pay  indebt- 
edness, not  exceeding  ^10,000,  to  other  connecting  lines,  for  materials  and  re- 
pairs, and  for  ticket  and  freight  balances,  a  part  of  which  was  incurred  more 
than  90  days  before  the  order  appointing  the  receiver  was  made,  and  to  expend 
a  sum  named  in  building  six  miles  of  road  and  abridge,  which  were  part  of  the 
main  line  of  the  road,  and  the  expenditures  were  charged  as  a  first  lien  on  the 
earnings  of  the  road.  The  first  mortgagee  appeared  and  answered  on  the  first 
Monday  of  November,  and  not  before.  The  answer  objected  to  the  creation  of 
fresh  indebtedness.  Nothing  more  was  done  in  the  suit  for  11  months.  Then 
the  receiver  reported  that  he  had  built  the  six  miles  and  the  bridge,  and  pur- 
chased rolling  stock,  and  incurred  debts  therefor.  He  also  filed  a  petition 
showing  that  his  trust  owed  $232,00^),  and  asking  leave  to  borrow  that  amount 
and  $90,000,  to  put  the  road  in  order,  on  receivers'  certificates,  to  be  made  a 
first  lien.  The  petition  set  forth  a  meeting  of  both  classes  of  bondholders,  at 
which,  on  the  report  of  a  committee,  the  receiver  was  directed,  by  a  resolution 
passed,  to  obtain  authority  to  borrow  $322,000  on  receivers"  certificates.  An 
order  was  made  authorizing  him  to  borrow  $201,000  on  receivers'  certificates, 
payable  out  of  income,  and  to  be  provided  for  in  the  final  order  of  the  court  in 
the  suit,  if  not  paid  out  of  income.  Boon  after  four  holders  of  first-mortgage 
bonds  were  made  defendants,  with  leave  to  answer  and  to  file  a  cross-bill. 
They  answered  and  filed  a  cross-bill,  in  November,  1875,  to  foreclose  the  first 
mortgage.  The  cross-bill  claimed  that  the  six  miles  of  road,  and  the  bridge 
and  the  rolling  stock,  and  the  other  property  acquired  by  the  receiver,  were 
•ubject  to  the  lien  of  the  first  mortgage,  and  that  the  tnortgagor  had  been  in- 
•olvent  from  October,  1873,  and  affirmed  the  foregoing  statement  as  to  the 
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meeting  of  the  bondholders  and  their  resolution,  and  stated  that  the  plaintiffs 
in  the  cross-bill  had  desired  and  sought  for  more  than  a  year  to  have  the  first 
mortgage  foreclosed ;  that  the  $201,000  ought  not  to  be  borrowed  and  made 
•  first  lien  on  the  road ;  and  that  the  receiver  ought  to  be  removed,  and  another 
receiver  appointed  under  the  cross-bill.  In  December,  187S,  a  reference  was 
made  to  take  evidence  on  the  subject  of  the  appointment  of  a  new  receiver. 
More  than  four  months  after  that  the  first  mortgagee  answered  the  cross-bill, 
and,  the  two  suits  being  ready  for  hearing,  they  were  consolidated  and  heard. 
One  decree  was  made  in  them,  in  May,  1876,  declaring  that  both  mortgages 
covered  all  the  property  held  by  the  mortgagor  whon  the  original  suit  was 
brought  and  all  subsequent  additions  thereto,  and  providing  for  a  foreclosure 
of  the  right  of  the  second  mortgagee  to  redeem,  and  for  the  presentation  to  a 
master  of  claims  against  the  property  and  the  receiver.  In  July,  1876,  one 
Claybrook  was  appointed  additional  receiver  in  the  original  suit.  He  acted, 
after  August  11, 1876,  as  sole  receiver  until  August  25, 1876,  after  which  he  and 
Schuyler  were  joint  receivers,  until  December,  1876,  when  Schuyler  resigned. 
Claybrook,  on  August  12, 1876,  took  possession  of  the  entire  property  ^hich 
Schuyler  had,  including  a  railway  23  miles  long,  used  under  a  lease  from  another 
company.  The  master  reported  as  to  claims  against  the  property  and  the  re- 
ceiver, from  time  to  time.  The  plaintiffs  in  the  cross-bill  interposed  objections 
to  making  any  of  the  claims  prior  in  lien  to  the  lien  of  the  first  mortgage.  In 
Janoaiy,  1879,  the  court,  by  order,  allowed  certain  claims,  m»ny  of  them  not 
over  $5,000,  specifying  the  names  of  the  claimants  and  the  amounts  allowed, 
and  giving  the  claims  allowed  preference  in  payment  out  of  the  income  and 
proceeds  of  sale,  over  the  claims  of  the  mortgagees.  In  this  order  the  plaintiffs 
in  the  cross-bill  prayed  an  appeal  to  this  court.  In  July,  1879,  the  court  made 
a  decree  for  the  sale  of  the  road  as  an  entirety,  and  for  the  payment  out  of  the 
proceeds  of  sale  of  the  claims  allowed,  before  paying  any  principal  or  interest 
on  the  mortgage  debts.  In  this  decree  the  plaintiffs  in  the  cross-suit  prayed 
an  appeal  from  it  to  this  court.    On  a  hearing  of  the  appeal,  field  : 

(1)  The  appeals  were  appeals  in  open  court,  not  requiring  citations,  and  the  order 
and  the  decree  appealed  from  sufficiently  dusignated  aU  the  appellees  byname. 

(2)  The  first  mortgagee  was  a  proper  party  to  the  original  bill  of  foreclosure,  be- 
cause a  receive»was  prayed  for ;  and,  the  order  appointing  the  receiver  having 
been  served  on  the  first  mortgagee  three  days  after  it  was  mad^,  such  mortga- 
gee was  bound  to  protect  promptly  the  interests  of  the  first-mortgage  bond- 
holders. 

^3)  The.original  bill  did  not  seek  to  create  a  receivership  for  the  sole  benefit  of  the 
second-mortgage  bondholders. 

(4)  The  property  in  court  under  the  original  bill  wag  the  entire  mortgaged,  prop- 
erty, and  not  merely  the  equity  of  redemption  of  the  mortgagor,  as  against  the 
second  mortgagee. 

(5)  The  exclusive  right  of  a  second  mortgagee  to  the  income  of  a  receivership  cre- 

ated under  a  bill  filed  by  him  is  limited  to  a  oaae  where  the  first  mortgagee  is 
not  a  party  to  the  suit. 

(6)  The  first  mortgagee  having  been  entitled,  by  the  terms  of  the  first  mortgage,  to 

take  possession  of  the  mortgaged  property  and  operate  the  road,  and  the  cross- 
bill not  having  been  tiled  for  more  than  a  yenr  after  the  receiver  was  ap- 
pointed and  the  first  mortgagee  had  appeared  and  answered  in  the  original  suit, 
and  it  having  been,  in  judgment  of  law  or  in  fact,  fully  known,  all  the  time, 
to  the  first-mortgage  bondholders,  what  was  being  done  by  the  receiver  in  cre- 
ating the  claims,  it  was  inequitable  for  the  appellants  to  lie  by  and  see  the  re- 


Digitized  by 


Google 


142  SCPBEUE  COUBT  BEPOBTEB. 

ceiver  and  the  court  dealing  with  the  property  in  the  manner  complained  of, 
and  merely  protest  generally  and  disclaim  all  interest  under  the  receivership, 
and  yet  assert  in  the  cross-hill  that  the  property  acquired  by  the  receiver  was 
subject  to  the  lien  of  the  first  mortgage,  and  claim  the  proceeds  of  that  prop- 
erty without  paying  the  debts  incurred  for  acquiring  it. 

The  power  of  a  court  to  create  claims  through  a  receiver,  In  a  suit  for  the  fore- 
closure of  a  railroad  mortgage,  which  shall  take  precedence  of  the  Uen  of  the 
mortgage,  considered  and  upheld. 

The  provisions  allowing  the  receiver  to  pay  the  arrears  due  for  operating  expenses 
for  a  period  in  the  past  not  exceeding  90  days,  and  to  pay  indebtedness,  not  ex- 
ceeding (10,000,  to  other  connecting  lines,  for  materials  and  repairs,  and  for 
ticket  and  freight  balances,  a  part  of  which  was  incurred  more  than  90  days 
before  the  order  appointing  him  was  made,  and  to  purchase  rolling  stock,  and 
to  build  six  miles  of  road  and  a  bridge,  part  of  the  main  line  of  the  road,  and 
making  such  expenditures  a  lien  prior  to  the  lien  of  the  mortgages,  upheld. 

The  mortgagor  held  a  leased  road,  under  a  written  lease,  providing  for  rent  and  for 
payment  for  depreciation,  and  for  the  payment  of  a  monthly  rent  by  the  lessor 
to  the  lessee  for  the  use  of  a  part  of  the  road.  The  successive  receivers  took 
possession  of  the  leased  road  and  ran  it  as  a  continuation  of  the  mortgaged 
road.  Part  of  the  rent  which  accrued  before  Claybrook  became  receiver  was 
unpaid.  .  Claybrook,  after  he  became  receiver,  paid  the  rent  as  it  accrued. 
The  successive  receivers  collected  the  rent  monthly  from  the  lessor  for  the  use 
of  a  part  of  the  road.  The  court  allowed  to  the  lessor,  as  a  claim  preferred  to 
the  first  mortgage,  a  sum  for  the  use  of  the  road,  based  on  the  actual  value  of 
its  use  by  the  receivers,  and  for  depreciation,  and  allowed,  with  a  like  prefer- 
ence, claims  for  operating  supplies  and  materials  furnished  for  the  road  while 
so  run.    Held,  that  the  allowances  were  proper. 

The  final  decree  was  not  erroneous  in  not  requiring  the  accounts  of  the  receiver  to 
be  settled  before  paying  out  of  the  proceeds  of  sale  the  debts  allowed  against 
him,  nor  in  ordering  the  sale  of  the  property  as  an  entirety,  without  separating 
that  acquired  by  the  receiver. 

The  question  of  the  jurisdiction  of  this  court,  in  respect  of  the  claims  not  over 
$S,000,  was  not  considered. 

The  decree  was  affirmed. 

• 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana. 

Charles  M.  Osborne,  for  appellants. 

J.  O.  Williams  and  W.  H.  H.  Miller,  for  claimants. 

Blatchfobd,  J.  On  the  first  of  August,  1870,  the  Logansport, 
Crawfordsville  &  Sonthwestem  Railway  Company,  an  Indiana  cor- 
poration, executed  to  the  Fidelity  Insurance,  Trust  &  Safe  Deposit 
Company,  a  Pennsylvania  corporation,  located  at  Philadelphia,  as 
trustee,  a  mortgage  to  secure  the  payment  of  bonds  to  the  amount  of 
$1,600,000,  covering  the  railway  of  the  mortgagor  from  Logansport 
to  Bockville,  in  length  about  92  miles,  with  all  its  franchises  and 
property  used  in  or  connected  with  the  operation  of  said  railway 
which  the  mortgagor  then  owned  or  might  thereafter  acquire.    The 
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bonds  were  coupon  bonds,  payable  in  gold  in  the  year  1900,  with 
interest  at  8  per  eent.  per  annum,  in  gold,  payable  quarterly  on  the 
first  days  of  Novedaber,  February,  May,  and  August.  The  mortgage 
provided  that  in  case  of  default  in  the  payment  of  the  principal  or 
interest  of  any  of  the  bonds  the  mortgagor  would,  within  six  months 
after  the  default  should  occur,  it  still  continuing,  surrender  to  the 
trustee,  on  its  demand,  the  possession  of  the  mortgaged  property  and 
all  management  and  control  thereof ;  that  if  possession  should  be  so 
taken,  all  expenses  of  managing  and  operating  the  property  should 
be  paid  from  the  income,  and  if  the  property  should  thereafter  be 
sold,  from  the  sale ;  that  the  trustee,  having  taken  possessiou,  might 
manage  and  operate  the  road  and  property,  and  receive  all  the  income 
and  apply  it  to  pay  the  interest  in  default,  first  paying  all  expenses 
of  management  and  aU  charges  on  the  property;  but  that  the  trustee 
should  not  demand  possession  until  required  in  writing  to  do  so  by 
the  holders  of  at  least  one-half  of  all  the  said  issue  of  bonds  then 
unpaid  and  outstanding.  The  mortgage  also  provided  that  in  case  of 
such  default,  and  its  continuance,  the  trustee  might,  after  such  entry 
or  other  entry,  or  without  entry,  sell  the  mortgaged  property  as  an 
entirety  at  public  auction,  having  first  demanded  of  the  mortgagor 
payment  of  all  money  then  in  default,  and  convey  title  to  the  fran- 
chises and  property  to  the  purchaser,  and  first  pay  out  of  the  pro- 
ceeds of  sale  all  advances  or  liabilities  of  the  trustee  in  operating  and 
maintaining  the  railway  and  property  and  managing  its  business  and 
affairs  while  in  possession,  and  then  apply  the  proceeds  to  paying, 
first,  the  interest  on  the  bonds,  and  then  the  principal ;  such  payment 
to  be  made  on  the  bonds  whether  they  should  have  become  due  or 
not  at  the  time  of  the  sale.  The  mortgage  also  provided  that  if  there 
should  be  a  default  continuing  for  six  months  after  demand  for  the 
payment  of  any  half  year's  interest,  the  principal  of  the  bonds  should 
immediately  become  due,  and  the  trustee  might  so  declare  and  notify 
the  mortgagor,  and  on  the  written  request  of  the  holders  of  a  majority 
of  the  bonds,  should  proceed  to  collect  the  principal  find  interest  of 
the  bonds  by  foreclosure  and  sale  of  the  property,  or  otherwise,  aa 
therein  provided.  Up  to  and  including  August  1, 1873,  the  Logans- 
port  company  paid  the  interest  on  the  bonds.  On  November  1, 1873, 
and  thereafter,  it  failed  to  pay  any  interest. 

On  the  first  of  January,  1873,  the  Logansport  Company  executed 
to  the  Farmers'  Loan  &  Trust  Company,  a  New  York  corporation, 
located  at  the  city  of  New  York,  as  trustee,  a  mortgage  to  secure  the 
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payment  of  tonds  to  the  amount  of  $500,000,  covering  the  entire 
railroad  of  the  mortgagor,  with  all  the  property  which  it  had  or  might 
at  ahy  time  thereafter  acquire  in  the  same,  extending  from  Logans- 
port  to  Bockville,  aboat  92  miles  in  length,  with  all  branch  roads  ex- 
tending from  said  main  line,  built  or  to  be  built,  with  the  right  of 
way,  and  all  the  property  used  for  operating  and  maintaining  said 
road  and  branches,  whether  then  owned  or  thereafter  to  be  acquired, 
and  all  the  corporate  franchises  of  the  mortgagor.  The  bonds  were 
coupon  bonds,  payable  in  gold,  in  the  year  1908,  with  interest  at  8 
p«r  cent,  per  annum,  in  gold,  payable  semi-annually,  on  the  first  days 
of  Jnly  and  January.  The  mortgage  provided  that  in  case  of  de- 
fault in  the  payment  of  any  principal  or  interest,  the  mortgagor 
should,  within  six  months  after  such  default,  the  default  continuing, 
surrender  to  the  trustee,  on  its  demand,  the  possession  of  the  mort- 
gaged property,  and  that  the  expense  of  managing  the  property  should, 
if  possession  should  be  taken,  be  paid  from  the  income,  and,  if  nec- 
essary, from  the  sale  of  such  personal  property  as  the  trustee  might 
deem  proper.  The  mortgage  also  contained  a  warrant  of  attorney, 
by  which,  in  case  of  default  by  the  mortgagor  to  pay  any  principal 
or  interest  for  six  months  after  the  same  should  become  due,  it  author- 
ized any  attorney  or  solicitor  of  the  state  of  Indiana,  after  notice  to 
it  as  thereinafter  provided,  to  enter  its  appearance  without  process  in 
any  court  of  competent  jurisdiction,  to  any  bill  filed  by  the  trustee  to 
foreclose  and  sell  the  mortgaged  premises,  and,  if  reques'ted  by  the 
trustee,  to  consent,  on  behalf  of  the  mortgagor,  that  a  receiver  be  ap- 
pointed forthwith,  by  order  of  said  court,  to  take  possession  of  said 
railway  or  any  part  thereof,  and  of  all  or  any  of  the  mortgaged  prop- 
erty, on  such  terms  as  the  court  should  prescribe,  and  to  consent  that 
a  decree  forthwith  pass  for  the  sale  of  the  whole  or  any  part  of  the 
mortgaged  property,  without  appraisement,  but  under  the  direction 
of  the  court,  provided  that  the  trustee  should  not  demand  a  surrender 
of  possession,  or  file  a  bill  to  foreclose  and  sell,  unless  requested  in 
writing  by  the  holders  of  a  majority  in  interest  of  the  bonds  at  par. 
The  mortgage  also  provided  that  in  case  of  default  in  the  payment 
of  any  interest  for  six  months  after  the  demand  of  payment  after  due, 
the  whole  principal  money  named  in  the  bonds  should  become  due, 
find  that  in  case  of  a  sale  the  proceeds  should  be  applied — First,  to 
paying  the  trustee  all  reasonable  expenses;  second,  to  paying  the 
principal  and  interest  of  the  bonds ;  and,  third,  to  paying  the  surplus 
to  the  stockholders.     The  mortgage  declared  that  it  and  its  lien  were 
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Bobordinate  to  the  mortgage  to  the  Fidelity  Company.  The  mort- 
gagor did  not  pay  any  of  the  interest  which  fell  due  January  1,  1874, 
and  July  1,  1874,  respectively. 

On  the  twenty-sixth  of  August,  1874,  the  Farmers'  Loan  Company 
filed,  in  the  ciroait  coart  of  the  United  States  for  the  district  of  In- 
diana, a  bill  for  the  foreclosure  of  the  second  mortgage,  making  aa 
parties  the  mortgagor  and  the  Fidelity  Company  and  certain  judg- 
ment creditors  of  the  mortgagor.  The  bill  set  forth  that  the  mort- 
gage to  the  Fidelity  Company  covered  the  same  property  as  the  sec- 
ond mortgage,  and  that  the  latter  was  subordinate  to  the  lien  of  the 
former.  It  alleged  facta  showing  that,  by  the  terms  of  the  second 
mortgage,  the  entire  indebtedness  secured  by  it  had  become  due; 
that  a  majority  in  interest  of  the  holders  of  the  second*mortgagd 
bonds  had,  in  writing,  requested  the  plaintiff  to  foreclose  the  mort- 
gage, and  it  had,  more  than  30  days  before  filing  the  bill,  given  no- 
tice to  the  mortgagor  of  its  purpose  to  file  the  same ;  that  the  mort- 
gagor was  insolvent  and  unable  to  pay  its  debts;  that  its  entire 
property  and  franchises  were  not  equal  in  value  to  the  amount  of  the 
two  series  of  bonds ;  that  its  earnings,  after  paying  current  expenses 
and  necessary  repairs,  were  inadequate  to  the  payment  of  interest  on 
the  two  series  of  bonds;  that  the  only  possibility  that  it  would  in  the 
future  be  able  to  pay  the  interest  on  the  mortgage  debt  depended  on 
its,  or  some  person's,  as  its  representative,  being  permitted  to  oper- 
ate the  road  untrammeled  by  the  embarrassments  under  which  it 
labored;  that  it  had  a  large  floating  debt,  partly  in  judgment;  and 
that  executions  had  been  levied  on  the  property  covered  by  the  sec- 
ond mortgage  and  used  by  it  in  the  operation  of  the  road,  and  such 
property  had  been  carried  off  by  the  officers  of  the  law,  whereby  the 
operations  of  the  road  had  been  crippled,  and  the  expense  of  its  man- 
agement increased,  while  its  revenues  were  diminished.  The  bill 
prayed  a  foreclosure  of  the  rights  of  the  mortgagor  and  of  the  judg- 
ment creditors,  and  a  sale  of  the  mortgaged  property,  and  the  appli- 
cation of  the  proceeds  to  the  payment  of  the  plaintiff's  claims  accord- 
ing to  law.  It  also  prayed  the  appointment  of  a  receiver  to  take  into 
his  custody  and  control  the  mortgaged  property  during  the  pendency 
of  the  suit,  to  operate  the  railroad,  receive  its  revenues,  pay  its  ex- 
penses, make  repairs,  and  manage  its  entire  business,  and  any  sur- 
plus revenues,  after  paying  said  expenses,  to  bring  into  court  and 
pay  out,  under  the  order  of  the  court,  "to  such  persons  or  corpora- 
tions as  shall  be  adjudged  by  the  court  to  be  entitled  thereto." 
T.l— 10 
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On  the  day  the  bill  was  filed  the  Logansport  Companj  put  in  an 
answer  admitting  all  the  material  allegations  of  the  bill,  and  that 
the  plaintiff  vas  entitled  to  the  relief  demanded. 

On  the  same  day,  on  the  bill  and  said  answer,  the  conrt  made  an 
order  that  the  Fidelity  Company  appear,  and  plead,  answer,  or 
demur,  to  the  bill  on  or  before  the  first  Monday  of  November  then 
next,  and  that  a  copy  of  said  order  be  served  on  it  not  less  than 
thirty  days  prior  to  that  day,  and  directing  that  Spencer  D.  Schuyler 
be  appointed  receiver,  on  filing  a  bond,  to  take  into  his  custody  and 
control  the  mortgaged  property,  and  all  the  property  of  the  mort- 
gagor of  every  kind  and  wherever  situate,  and  empowering  him'  to 
operate  and  manage  said  road,  receive  its  revenues,  pay  its  operat- 
ing expenses,  make  repairs,  and  manage  its  entire  business,  and  to 
pay  the  arrears  due  for  operating  expenses  for  a  period  in  the  past 
not  exceeding  90  days,  and  to  pay.  into  the  court  all  revenue  over  op- 
erating expenses. 

On  the  twenty-ninth  of  August,  1874,  a  copy  of  said  order  was 
served  on  the  Fidelity  Company,  by  being  given  to  its  president,  and 
proof  of  such  service  was  filed  on  the  thirty-first  of  August,  1874. 
The  receiver,  having  filed  his  bond  and  entered  on  his  duties,  the 
court,  on  his  petition,  made  an  order,  on  the  twenty-third  of  Sep- 
tember, 1874,  giving  him  leave  to  sell  an  unserviceable  oar  and  buy 
a  new  one,  provided  that,  in  the  purchase,  no  lieu  should  arise,  for 
the  money  expended,  against  the  interest  of  the  first-mortgage  ored> 
itors. 

On  the  ninth  of  September,  1874,  the  receiver  filed  a  petition 
representing  that  the  rolling  stock  of  the  road  was  insufficient  to 
meet  the  demands  of  business  on  the  same;  that  the  line  of  the  road 
was  about  87  miles  long;  that  the  company  owned  only  six  locomo- 
tive-engines, on  one  of  which  was  a  lien  for  its  full  value,  and  was 
paying  a  rental  of  $200  a  month  for  another ;  that  it  would  be  for 
the  interest  of  the  trust  for  him  to  purchase  four  more  locomotive- 
engines,  and  to  make  an  adjustment  in  regard  to  the  one  hired  and 
the  one  on  which  there  was  a  lien ;  that  the  company  owned  only 
two  first-class  passenger  cars  and  one  second-class,  and  had  in  use 
one  passenger  car  on  lease ;  that  it  owned  but  one  baggage  car  and 
had  one  on  lease ;  that  it  needed  four  more  passenger  cars ;  that  one 
of  its  main  branches  of  business  was  transporting  coal,  and  its  roll- 
ing stock  suitable  to  be  used  in  transporting  coal  was  inadequate  to 
meet  the  then  demands  of  said  business;  that  it  owned  only  20  coal 
oars  free  from  lien,  and  about  130  on  which  there  was  a  lien  to  their 
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full  value;  that  be  ought  to  be  autborized  to  make  an  adjustment 
respecting  the  latter,  and  to  purohase  not  over  100  additional  ooal 
cars;  tbat  tbe  business  of  the  road  was  greatly  crippled  for  the  want 
of  such  additional  rolling  stock;  that  the  company  was  indebted  to 
other  and  connecting  lines  of  road  in  about  f  10,000,  for  materials 
and  repairs,  and  for  ticket  and  freight  balances ;  that  a  part  of  said 
indebtedness  was  incurred  more  than  90  days  prior  to  the  order 
of  tbe  court  appointing  him  receiver  and  making  provision  for  the 
payment  of  certain  claims,  but  the  payment  of  that  class  of  claims 
was  indispensable  to  the  business  of  the  road,  and  it  would  suffer 
great  detriment  unless  he  was  authorized  to  provide  for  them  at 
once;  that  about  five  miles  of  the  road  between  Clymer's  station 
and  Logan  sport,  including  a  bridge  across  the  Wabash  river  at 
Logansport,  bad  never  been  built;  that  the  city  of  Logansport  had 
recently  appropriated  |80,000  to  aid  the  railroad  company  to  build 
said  tfaok  and  bridge,  which  appropriation  had  been  placed  in  the 
bands  of  a  trustee,  to  be  appropriated  as  the  work  progressed ;  and 
that,  as  the  completion  of  said  work  would  very  largely  increase  tbe 
value  of  the  property  nnder  his  control,  and  materially  aid  the  pres- 
ent and  futnre  business  of  tbe  road,  he  asked  for  leave  to  expend 
such  sums  of  money  as  might  be  necessary  to  complete  the  railway 
between  the  points  named. 

On  the  thirtieth  of  September,  1874,  the  receiver  presented  to  the 
court  a  supplemental  petition  setting  forth  that  the  |80,000  for  build- 
ing the  five  miles  of  road  was  raised;  that  the  bridge  would  cost 
about  $30,000;  that  the  Detroit,' Eel  Biver  &  Illinois  Railroad  Com- 
pany, with  which  the  receiver's  road  would  form  an  advantageous 
connection  by  the  building  of  the  bridge  and  the  five  miles  of  road, 
agreed  to  give  to  tbe  Logansport  Company  the  one-half  of  the  |30,- 
000,  so  that  tbat  company  would  be  the  sole  owner  of  the  bridge  on 
paying  one-half  of  the  cost  of  its  construction ;  that  five  acres  of  valu- 
ble  land  at  Logansport  had  been  given  to  the  Logansport  Company 
on  condition  tbat  the  five  miles  of  road  should  be  built,  said  land 
being  worth  $2,500,  and  suitably  located  for  a  yard  and  shops  of  the 
company ;  that  the  total  cost  of  tbe  five  miles  of  road  and  the  bridge 
would  not  exceed  $30,000  above  the  amounts  given  by  tbe  city  of 
Logansport  and  tbe  Detroit  Company;  that  the* necessary  expendi- 
ture could  be  met  by  anticipating  the  earnings  of  the  railway  for 
a  comparatively  short  time;  that  the  increased  business  that  would 
accrue,  to  the  railway  by  the  connections  made  by  completing  said 
five  miles  of  road  would  soon  reimburse  all  moneys  expended  in  con- 
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structing  the  same;  that  the  bailding  of  the  &ve  miles  and  the  bridge 
would  be  greatly  to  the  advantage  of  the  bondholders  of  the  company 
and  woold  add  a  large  amount  to  their  security,  because  the  five  miles 
and  the  bridge,  when  completed,  would  become  part  and  parcel  of  the 
property  and  covered  by  its  mortgages;  that  the  road,  without  the 
completion  of  said  five  miles,  had  no  terminus  connecting  it  with 
other  lines,  but  ^nded  at  a  point  where  there  was  no  business  of  im- 
portance; and  that  said  five  miles  was  a  part  of  the  original  line  of 
the  railway  and  covered  by  both  mortgages. 

On  the  third  of  October,  1874,  the  court,  on  the  said  two  petitions, 
made  an  order  empowering  the  receiver  to  buy  four  new  locomotive 
engines,  four  new  passenger  cars,  and  one  hundred  new  coal  cars, 
and  to  make  an  adjustment  respecting  the  liens  on  and  rentals  of 
rolling  stock,  and  to  pay  the  indebtedness  to  other  connecting  lines 
for  the  purposes  set  forth  in  said  petition,  not  exceeding  $10,000, 
notwithstanding  said  limitation  of  90  days,  and  to  expend  $30,000, 
in  addition  to  said  gifts  and  advances,  to  complete  said  five  miles  of 
road  and  said  bridge,  and  to  enter  into  the  contracts  required  there- 
for. The  order  provided  that,  as  to  all  the  moneys  that  might  be 
expended,  and  all  liabilities  incurred  by  the  receiver  in  carrying  out 
the  provisions  of  the  order,  the  earnings  of  the  road  were  charged 
"as  with  a  first  lien  prior  to  all  incumbrances  upon  said  road." 

On  the  third  of  November,  1874,  the  Fidelity  Company  filed  an 
answer  to  the  bill,  setting  up  the  mortgage  to  it  and  its  priority 
to  the  second  mortgage.  It  admitted  that  the  earnings  of  the  road 
bad  been  inadequate  to  pay  current  expenses  and  necessary  repairs 
and  the  interest  on  the  two  series  of  bonds.  It  denied  that  the  ap- 
pointment of  a  manager  or  receiver  to  operate  the  road  would  enable 
the  company  to  pay  the  interest  on  its  mortgage  indebtedness,  and 
alleged  that  to  appoint  a  manager  or  receiver  of  the  road,  with  au- 
thority to  incur  expense  and  create  fresh  indebtedness,  for  which  the 
road  or  its  earnings  could  in  any  way  be  made  responsible,  would 
only  perpetuate  its  past  condition  of  embarrassment,  and  be  unjust 
to  the  respondent  and  the  holders  of  the  first-mortgage  bonds; 
that  the  first  mortgage  could  not  rightfully  and  ought  not  to  be 
affected,  or  its  lien  impaired,  by  any  proceedings  on  the  second 
mortgage;  that  any  decree  that  might  be  made  on  the  bill  should  be 
made  expressly  subject  to  the  first  mortgage;  and  that  no 'order 
ought  to  be  made  in  the  cause  that  might  or  could  lessen  the  para- 
mount lien  of  the  first  mortgage  on  the  property  and  franchises  of 
the  company,  or  impair  the  right  of  the  holders  of  the  first-mortgage 
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bonds  to  proceed  against  the  company  vhen  entitled  so  to  do  under 
the  mortgage. 

No  farther  proceedings  in  court,  of  any  materiality,  appear  to  bare 
taken  place  for  11  months.  On  the  fourth  of  October,  1875,  the  re- 
ceiver filed  a  report  and  statement  showing  that  he  had  oonstracted 
six  miles  of  new  road  from  Glymer's  station  to  Logansport,  including 
the  bridge,  and  had  the  same  in  running  operation  as  a  part  of  the 
mainline;  that  the  cost  had  been  $104,651,  of  which  he  had  paid 
and  was  to  pay  $29,015.64;  and  that  he  had  purchased  rolling  stock 
under  said  order  of  the  court  for  $110,260.46,  on  which  there  was 
unpaid  $79,536.68.  On  the  same  day  he  filed  a  petition,  showing 
that  there  was  due  from  his  trust  $232,000 — being  $80,000  on  roll- 
ing stock,  $80,000  op  the  five  miles  of  road  and  the  bridge,  $25,000 
for  taxes,  $25,000  for  rights  of  way,  $43,000  for  back  pay  and  sup- 
plies in  operating  the  road,  $20,000  for  rental  due  to  the  Evansville 
&  Grawfordsville  Railroad  Company  for  that  portion  of  the  line  ez'- 
tending  from  Bockville  to  Terre  Haute,  23  miles,  and  $9,000  to  the 
Missouri  Car  &  Foundry  Company,  on  rolling  rock  and  in  operating 
the  road ;  and  that  $90,000  was  required  to  place  the  road  in  proper 
running  order.  The  petition  prayed  for  authority  to  borrow  $322,- 
000  for  said  purposes,  on  receiver's  certificates  made  a  first  lien  on 
the  property,  as  for  the  best  interest  of  the  trust  property.  It  set 
forth  the  grounds  for  asking  such  authority.  A.8  bearing  on  the  in- 
terests of  the  first-mortgage  bondholders,  it  contained  the  following 
statement : 

"  The  receiver  went  to  New  York  city  in  May  last,  to  consult  with  the  first- 
mortgage  bondholders,  with  the  view  of  their  taking  some  steps  for  the  finan- 
cial relief  of  the  road.  While  there  he  met  with  parties  holding  and  repre- 
senting large  numbers  of  the  bonds  in  Boston,  Kew  York,  Baltimore,  Phila- 
delphia, and  other  cities  and  their  vicinities,  and,  as  a  result  of  his  consulta^ 
tion  with  them,  a  meeting  was  advertised  and  held  at  the  Fifth  Avenue  Hotel, 
in  New  York  city,  on  May  24th.  At  that  meeting  a  committee  was  appointed 
to  examine  the  road  and  ascertain  its  condition,  its  original  cost,  its  present 
liabilities,  and  what  amount  would  be  necessary  to  place  it  in  working  order,  etc., 
and  to  report  at  a  subsequent  meeting,  to  be  called  by  the  chairman.  That 
committee  afterwards  inspected  the  road,  and,  at  a  meeting  held  in  New  York 
city,  September  3d,  made  their  report.  To  that  meeting  the  original  holders 
of  the  first-mortgage  bonds  were  each  invited  by  timely  notice,  naming  the 
time  and  place  of  the  meeting,  to  hear  the  report  of  the  committee,  and  to  take 
part  in  the  deliberations  of  the  meeting.  A  large  representation  of  the  first- 
mortgage  bondholders  was  present.  A  letter  from  the  Hon.  John  Baird,  chair- 
man of  the  meeting,  to  the  receiver,  states  that  from  $800,000  to  $1,000,000 
were  represented.    A  copy  of  the  minutes  of  that  meeting,  duly  certified  by  its 
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president  and  secretary,  together  with  a  copy  of  the  report  of  the  committee 
previously  appointed,  is  filed  herewith.  By  reference  to  the  report  of  that 
committee  the  court  will  observe  that  three  propositions  were  suggested  to  the 
bondholders,  viz. :  (1)  Foreclosure  of  first  mortgage  and  sale  Of  the  road ;  (2) 
an  assessment  of  not  less  than  20  per  cent,  upon  the  par  value  of  the  bonds 
held  by  them  to  pay  off  debts  and  repair  the  road ;  (3)  to  devise  some  means 
for  borrowing  not  less  than  $300,000.  These  propositions  were  all  fully  dis- 
cussed, and  the  discussions  resulted  in  the  passage  of  a  resolution  diiecting 
the  receiver  to  obtain  from  the  court  authority  to  borrow,  upon  receiver's  cer- 
tificates, the  sum  of  $322,000.  The  receiver  was  present  and  heard  the  discus- 
sions, and  but  repeats  what  was  there  many  times  positively  asserted,  that  it 
would  be  impossible  to  collect  in  time  for  the  pressing  necessities  of  the  hour  an 
assessment  of  the  requisite  amount  of  money  from  the  bondholders.  Many 
of  the  bonds  are  held  in  small  amounts,  by  people  of  limited  means,  who  must 
have  a  lengthy  previous  notice  of  an  assessment  to  be  able  to  meet  it,  if  at  all. 
He  would  show  to  the  court  that,  as  he  has  observed  the  condition  of  the  bond- 
holders, he  believes  that  an  Immediate  foreclosure  of  the  first-mortgage  bonds. 
or  any  other  steps  requiring  the  early  payment  of  any  considerable  sum  by  the 
holders  of  bonds,  would  result  in  the  complete  destruction  of  their  interests, 
whereas,  if  the  court  will  make  some  present  provision  for  these  pressing  ne- 
cessities, their  interests  will  be  preserved  to  them." 

Thereupon  the  court,  on  the  same  day,  made  an  order  setting  forth 
that  it  appeared  to  its  satisfaction  that,  ander  its  orders,  the  receiver 
had  purchased  for  the  use  of  the  road,  and  then  had  in  use  on  it,  as 
part  of  its  property,  rolling  stock  on  which  there  was  due  $79,536.68, 
and  that  there  was  danger  of  losing  the  property  by  reason  of  the 
forfeiture  of  the  contract  under  which  the  same  had  been  purchased, 
anless  provision  was  made  for  the  payment  of  that  sum ;  and  that, 
Tinder  its  orders,  he  had  incurred  liabilities,  in  constructing  and  com- 
pleting  the  five  miles  of  road  and  the  bridge,  to  the  amount  of  $29,- 
015.64,  and  that  said  part  of  the  road  was  a  part  of  the  line  of  the 
road,  and  contributed  materially  to  its  value,  and  that  there  were  the 
said  amounts  due  for  taxes  and  rights  of  way  and  back  pay  and  sup- 
plies, making  in  all  $201,652.82,  and  that  it  appeared  that  those 
several  sums  could  not  at  that  time  be  paid  or  provided  for  out  of 
the  current  receipts  of  the  road,  and  then  authorizing  the  receiver  to 
raise  money  for  that  purpose  by  issuing  and  negotiating  receiver's 
certificates,  due  in  one  year  from  that  date,  bearing  interest  not  to 
exceed  eight  per  centum  per  annum,  and  payable  out  of  the  income  of 
said  road,  to  bearer  or  order,  "which  certificates  are  to  be  provided 
for  by  this  court  in  its  final  order  in  said  cause,  unless  paid  by  the 
receiver  out  of  the  income  of  said  road  as  aforesaid."  The  order 
farther  set  forth  that,  it  appearing  to  the  court  that  there  were  other 
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liabilities  wMoh  had  accrued  "in  oonneoiion  vith  the  operating  of 
said  road,"  being  the  $20,000  doe  for  rental  to  the  EvansTille  Com< 
pany,  and  the  $9,000  due  for  rental  to  the  Missouri  Car  Gompaay, 
and  that  $90,000  was  required  to  place  the  road  in  proper  running 
order,  and  the  same  could  not  be  provided  for  oat  of  its  income,  it 
was,  therefore,  further  ordered  that,  in  case  the  plaintiff  and  the 
Fidelity  Company,  on  due  notice  given  to  them  of  such  application 

I  by  the  receiver,  should  file  a  memorandum  therein  consenting  to  that 

part  of  the  order,  or  stating  that  they  had  no.  objections  thereto,  the 
receiver  should  be  authorized  to  issue  receiver's  certificates,  and  ne* 

I  gotiate  and  sell  them  to  raise  money  to  pay  said  indebtedness  and 

make  said  improvements;  such  certificates  to  be  of  like  tenor  and 
date,  and  to  be  provided  for  in  the  same  manner,  as  those  first  au< 

j  thorized,  and  not  to  be  sold  or  used  at  less  than  their  par  value. 

No  certificates  were  ever  issued  under  the  second  branch  of  this  or- 
der. 

On  the  twenty-seventh  of  November,  1875,  the  court,  on  the  peti- 
tion of  the  appellants  in  this  appeal,  filed  on  the  part  of  themselves 
and  all  other  holders  of  the  first-mortgage  bonds,  made  the  appel- 
lants parties  defendant  to  said  suit  and  gave  them  leave  to  file  an 
answer  and  a  cross-bill.  On  the  same  day  their  answer  was  filed. 
It  contained  substantially  the  some  allegations  and  denials  as  the 
answer  of  the  Fidelity  Company,  and,  in  addition,  admitted  that  the 
mortgagor  was  insolvent  and  unable  to  pay  its  debts,  and  that  its  en- 
tire property  and  franchises  were  not  equal  in  value  to  the  amount 
of  the  two  series  of  bonds,  and  that  the  appointment  of  a  manager 
or  receiver  to  operate  and  run  the  road  was  necessary. 

On  the  same  day  the  appellants  filed  a  cross-bill,  on  their  own  behalf 
and  on  behalf  of  all  holders  of  the  first-mortgage  bonds  wha  should 
choose  to  join  in  the  prosecution  of  the  suit,  making  as  defendants 
the  Logansport  Company,  the  Farmers'  Loan  Company,  the  Fidelity 
Company,  and  sundry  judgment  creditors.  The  cross-bill  set  forth 
the  filing  and  the  contents  of  the  original  bill,  and  the  proceed- 
ings in  the  original  suit,  including  the  petitions  of  September  9, 
83,  and  80,  1874,  the  order  of  October  3,  1874,  the  report  of 
October  4,  1875,  and  the  petition  and  the  order  of  the  same  date. 
It  set  forth  the  first  mortgage,  and  averred  that  before  August  26, 
1874,  the  mortgagor  built  a  line  of  road  from  Bockville  to  Cly- 
mer's  station,  a  point  between  five  and  six  miles  south-westerly 
from  Logansport,  being  a  portion  of  the  line  contemplated  by  its 
charter  and  by  said  first  mortgage,  and  acquired  certain  property 
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which  it  Qsed  in  oonatruoting  said  road,  and  in  oonneotion  with 
operating  it,  and  certain  other  property  intended  for  the  purpose  of 
bnilding  the  remainder  of  the  road  from  Glymer's  station  to  Logans- 
port,  all  of  which  were  within  the  terms,  and  covered  by  the  lien,  of 
the  first  mortgage ;  that,  since  the  appointment  of  said  Sehnyler  as 
receiver,  he  had  built  and  completed  said  line  of  road  from  Glvmer's 
station  to  Logansport,  and  said  bridgb,  and  had  acquired  a  large 
amount  of  personal  property  connected  therewith,  including  certain 
lands  intended  to  be  used  for  machine-shops  at  Logansport,  and  cer* 
tain  rolling  stock  and  other  property  for  use  on  said  railroad,  and 
had,  in  so  doing,  used  much  of  the  property  subject  to  the  lien  of  the 
first  mortgage;  and  that  all  of  said  property  acquired  by  the  mort- 
gagor, and  that  so  acquired  by  the  receiver,  and  the  road  built  by 
him,  were  equitably  subject  to  the  lien  of  the  first  mortgage.  The 
cross-bill  set  forth  the  failure  of  the  mortgagor  to  pay  the  interest  on 
the  first-mortgage  bonds  on  and  after  November  1, 1873,  and  averred 
that  on  and  always  after  October  20,  1873,  it  was  insolvent ;  that  its 
entire  property  had  not  been  and  was  not  of  sufficient  value  to  pay 
the  first  series  of  bonds;  and  that  its  income  had  not  been  and  was 
not  more  than  sufficient  to  pay  its  necessary  expenses  incurred  in 
operating  and  managing  its  property,  and  making  necessary  and 
prope^  repairs.  The  cross-bill  also  get  Jorth  that  a  meeting  of  the 
bondholders  was  held  May  24,  1875,  at  which  the  holders  of  a  con- 
siderable number  of  the  bonds  of  both  series  were  present,  and  a  com- 
mittee was  appointed  to  examine  the  road  and  ascertain  its  condition, 
original  cost,  and  present  liabilities,  and  the  amount  which  would  be 
necessary  to  place  it  in  working  order,  and  to  report  at  a  subsequent 
meeting ;  and  that  on  the  third  of  September,  1875,  said  committee 
reported  to  an  adjourned  meeting  its  views  respeoting  the  property, 
to  the  «ffect  that  repairs  and  other  expenditures  to  put  the  road  in 
fair  condition  for  use  were  needed,  to  the  amount  of  several  hundred 
thousand  dollars;  that  additional  rolling  stock,  to  the  amount  of 
$168,000,  was  needed  for  the  efficient  conduct  of  its  business;  that 
liens  to  the  amount  of  $322,000,  being  the  items  above  mentioned, 
superior  in  dignity  to  the  bonded  debt,  existed;  that  there  were  claims 
against  the  road  and  the  receiver  aggregating  $25,000 ;  that  the  in- 
come of  the  road  over  actual  operating  expenses  and  repairs,  for  1874, 
was  about  $20,000;  and  that  there  had  been  a  deficit  of  $79,800.87 
during  the  same  time,  by  reason  of  what  were  called  extraordinary  ex- 
penses, and,  during  the  six  months  next  preceding  July  1, 1876,  a  like 
deficit  of  $43,883.50,  and  an  income  of  $8,000,  after  deducting  what 


Digitized  by 


Google 


MILTBNBEBaBB  V.  IiOOA.NflPOBT,  0.  *  S.  W.  B.  00.  163 

trere  called  extraordinary  expenses.  The  oross-bill  averred  that  said 
statistics  and  statements  were  substantially  correct,  but  it  denied  that 
there  were  any  prior  liens  to  the  lien  of  the  first  mortgage.  It  averred 
that  the  cooimittee  in  substance  recommended  that  the  first  mortgage 
shoold  not  be  foreclosed,  and  that  the  receiver  should  apply  to  the 
«oart  for  leave  to  borrow  $322,000,  payable  in  one  year,  to  relieve 
the  road  from  its  present  necessities,  and  said  sum  should  be  made 
a  first  lien  upon  said  property,  prior  to  the  lien  of  either  mortgage; 
that  said  report  was  made  at  the  instance  of  said  Schuyler  and  of 
the  holders  of  the  second-mortgage  bonds ;  that  the  holders  of  first- 
mortgage  bonds,  inolading  the  plaintiffs,  to  the  amount  of  $148,700, 
had  not  consented  to  said  scheme  for  borrowing  money,  and  had 
joined  in  the  oross-bill;  that  the  plaintiffs  desired,  and  had  for  more 
than  a  year  last  past  desured  and  sought,  to  have  the  first  mortgage 
foreclosed  and  the  property  sold;  thai  they  elected  that  the  principal 
and  interest  should  be  due ;  that  the  Fidelity  Company  had  refused, 
after  tequest,  to  take  measures  to  foredoBore  the  first  mortgage; 
that,  under  pretense  of  improving  the  property,  and  increasing  its 
value  and  earnings,  and  acquiring  additional  property,  the  entire 
property  was  being  destroyed,  and  liens  were  being  attempted  to  be 
created  to  take  precei|enoe  of  the  first- mortgage  lien;  that  the  Fidel- 
ity  Company  refused  to  take  any  means  to  preserve  the  property; 
that  no  material  part  of  the  sum  of  $201,552.32,  which  the  said  re- 
ceiver had  been  authorised  to  borrow,  could  be  paid  from  the  income 
of  the  road,  and  it  was  not  probable  the  interest  on  it  could  be  paid 
from  said  income ;  that  the  borrowing  of  it  for  one  year  was  not  in 
the  interest  of  the  first-mortgage  bondholders,  and  it  ought  not  to  be 
made  a  first  lien  upon  the  property ;  and  that  said  Schuyler  did  not 
own  any  of  the  first-mortgage  bonds,  but  was  interested  only  in  the 
second-mortgage  bonds  and  the  stock,  and,  for  various  reasons  as- 
signed, was  not  a  proper  person  to  have  charge  of  the  property.  The 
cross-bill  prayed  for  the  sale  of  the  mortgaged  property  to  pay  the 
first-mortgage  bonds,  and  for  the  appointment  of  a  receiver  to  take 
possession  of  the  property  and  operate  the  road,  and  for  the  removal 
of  Schuyler  as  receiver. 

On  the  eighteenth  of  December,  1876,  the.  plaintiffs  in  the  cross- 
bill moved  for  a  receiver  thereunder,  and  for  the  discharge  of  Schuy- 
ler as  receiver.  A  reference  to  a  master  was  ordered  to  take  evidence 
on  the  subject. 

Nothing  further  of  importance  appears  to  have  been  done  in  the 
suit  until  the  first  of  May,  1876,  when  the  Fidelity  Company  filed  an 
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answer  to  the  cross-bill,  averring  that  it  had  declined  to  take  pro- 
ceedings to  foreclose  the  first  mortgage  because  it  had  not  been  re- 
quested  to  do  so  by  the  holders  of  a  majority  of  the  first-mortgage 
bonds,  and  that  their  true  interests  would  be  best  subserved  by  an 
early  foreelosore  of  said  mortgage.  On  the  same  day  the  Farmers' 
Loan  Company  and. the  mortgagor  filed  separate  answers  to  the  cross- 
bill.  These  answers  denied  aU  allegations  made  against  Schuyler 
in  the  cross-bill,  and  alleged  that  all  improvements  had  been  made 
in  good  faith,  for  the  benefit  of  the  property,  and  had  added  largely 
to  its  value. 

On  the  third  of  May,  1876,  the  original  suit  and  the  cross-snit 
were  brought  to  a  hearing  together  on  the  bUls  and  the  answers 
therein  and  certain  stipulations,  and  one  decree  was  made  in  both 
suits,  on  the  seventeenth  of  May,  1876,  consolidating  the  suits,  ad- 
judging what  was  due  on  each  mortgage,  and  declaring  that  the  proj)- 
erties  covered  by  the  two  mortgages  were  one  and  the  same,  and  that 
the  lien  created  by  them  respectively  covered  all  the  property  held  by 
the  mortgagor  at  the  time  of  the  bringing  of  the  original  suit  and  all 
subsequent  additions  made  thereto.  The  decree  described  said  prop- 
erty as  being  the  railroad  from  Logansport  to  Bockville,  92  miles, 
with  all  branch  roads  extending  from  said  line  which  had  been  built 
or  acquired  by  the  mortgagor,  or  for  its  use,  tifth  all  its  franchises 
and  property  which  had  been  acquired  for  the  purpose  of  operating 
said  road  and  its  branches,  and  all  leases,  contracts,  and  agreements 
made  with  the  mortgagor,  or  for  its  use  and  benefit.  It  declared  thai 
the  lien  of  the  first  mortgage  was  superior  to  that  of  the  second  mort- 
gage upon  all  of  said  property.  It  provided  for  a  redemption  of  the 
the  first-mortgage  lien  by  the  second  mortgagee,  and,  on  failure,  for 
a  foreclosure  of  all  its  rights  in  said  property  except  in  the  proceeds 
of  a  sale.  It  provided  for  the  presentation  before  a  master  of  claims 
by  the  holders  of  first-mortgage  bonds  and  coupons,  and  of  claims  to 
an  interest  in  the  property,  and  of  claims  against  the  receiver  arising 
out  of  his  actings  and  doings  as  such,  allovnng  any  parties  interested 
in  the  funds  to  be  derived  from  a  sale  to  dispute  and  contest  such 
claims.  It  reserved  all  questions  concerning  priority  of  liens,  except 
as  between  persons  entitled  under  the  first  and  second  mortgages, 
and  declared  that  it  should  not  be  necessary  to  pass  on  said  claims 
before  having  a  sale. 

On  the  twenty-fifth  of  July,  1876,  the  court  appointed  Joseph  P. 
Claybrook  joint  receiver  with  Schuyler  in  the  original  salt,  without 
prejudice  to  the  right  of  the  plaintiffs  in  the  cross-bill  and  of  th» 
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Fidelity  CJompany  to  claim  that  the  receivership  of  Schuyler  was  not 
in  their  interest  and  by  their  consent,  as  fully  as  they  might  have 
done  if  no  such  joint  receiver  had  been  appointed,  and  the  order  de- 
clared that  it  should  not  be  held  to  entitle  the  first-mortgage  bond- 
holders, or  their  trustee,  to  any  of  the  income  of  the  property  which 
might  be  realized  by  the  receivers,  until  said  Glaybrook  should  qualify 
as  receiver,  or  until  Schuyler  should  requalify,  which  he  was  ordered 
to  do  by  a  day  named.  Glaybrook  qualified  on  the  eleventh  of  Au- 
^st,  1876,  and  after  that  acted  as  sole  receiver,  until  Schuyler  re- 
qualified  on  the  twenty-fifth  of  August,  1876. 

Under  the  decree  of  May  17,  1876,  the  master  made  reports,  from 
time  to  time,  as  to  claims,  allowing  some  wholly  or  in  part  and  re- 
jecting some.  Various  questions  arise  on  this  appeal  in  respect  to 
those  of  said  claims  which  were  allowed. 

On  the  twentieth  of  October,  1876,  Glaybrook  filed  a  report,  stat- 
ing that,  as  receiver,  he  took  possession,  on  the  twelfth  of  August, 
1876,  of  the  line  of  railway  from  Logansport  to  Bockville,  92  87-100 
miles,  and  a  line  of  railway  from  Bockville  to  Terre  Haute,  23  miles, 
said  to  belong  to  the  Evansville  &  Grawfordsville  Bailway  Company, 
and  4  90-100  miles  of  side-tracks  at  stations  between  Logansport  and 
Bockville,  and  a  hand-railway,  1}  to  2  miles,  from  Sand  Creek  to  the 
coal  mines,  and  certain  station  buildings  and  other  property,  and 
oertain  rolling  stock,  some  owned  by  the  mortgagor  and  some  leased 
by  it. 

On  the  twenty-second  of  November,  1876,  the  court  suspended 
Schuyler  from  bis  position  as  receiver.  On  the  first  of  December, 
1876,  an  order  was  made,  on  the  consent  of  Schuyler  and  the  plain- 
tiffs in  thd  eross-suit,  vacating  said  order  of  suspension  and  accept- 
ing Schuyler's  resignation  as  receiver,  and  allowing  him  $500  for 
services  and  expenses  as  joint  receiver,  and  $15,330.29  for  salary  as 
separate  receiver,  without  prejudice  to  the  rights  of  the  parties  to 
contest  any  matter  connected  with  the  accounts  of  Schuyler  as  re- 
ceiver, except  as  therein  expressed,  or  any  claiMs  made  under  said  ac- 
counts and  asserted  against  said  trust  estate,  or  the  claim  that  the 
receiver's  indebtedness  should  have  priority  over  the  first  mortgage. 

On  the  nineteenth  of  February,  1877,  the  plaintiffs  in  the  cross- 
suit  filed  a  paper  setting  forth  that  any  fund  derived  from  the  property 
covered  by  the  first  mortgage,  or  from  any  property  acquired  for  the 
use  of  said  railway,  which  was  or  should  be  subject  to  the  lien  of  said 
mortgage,  ought  not  to  be  charged  with  any  indebtedness  whatever, 
whether  incurred  by  the  mortgagor  or  by  Schuyler,  as  receiver,  un- 
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der  the  prayer  of  the  original  bill;  also  objecting  to  certain  items  in 
Schuyler's  account,  because  credited  or  paid  out  without  the  authority 
of  the  court,  or  upon  accounts  or  contracts  and  debts  which  accrued 
or  were  made  and  matured  more  than  three  months  before  Schuyler 
became  receiver,  or  because  for  indebtedness  which  Schuyler,  as  re- 
ceiver, had  not  lawful  authority  to  incur  or  pay,  or  because  for  his 
personal  indebtedness,  or  unnecessary  or  excessive;  also  alleging  that 
the  receiver's  certificates  and  certain  notes  were  issued  improvidently 
and  improperly,  and  without  the  authority  of  the  court.  Afterwards, 
further  objections,  of  like  tenor,  were  filed  to  other  items.  The  plain- 
tiffs in  the  cross-suit  also  filed  various  exceptions  to  the  reports  of  the 
master  allowing  various  claims. 

On  the  twenty -second  of  January,  1879,  after  a  hearing  as  to  the 
claims,  on  the  reports,  the  evidence,  and  the  exceptions,  the  court  made 
an  order  allowing  certain  claims,  many  of  them  not  over  $5,000, 
specifying  the  names  of  the  claimants  and  the  amounts  allowed,  and  ' 
referring  back  the  claim  of  the  Evansville  Company  for  further  evi- 
dence, and  a  report  based  on  certain  specified  rulings  then  made. 
The  order  also  contained  this  provision : 

"  All  claims  allowed  by  the  court,  by  this  order  of  this  day,  against  the  re- 
ceiver, are  adjudged  to  be  valid  claims,  to  be  paid  out  of  the  funds  in  the  pos- 
session of  the  court,  as  well  from  the  income  of  the  road  as  from  the  proceeds 
of  any  sale  hereafter  made,  and  prior  in  equity  to  any  claims  of  the  mortga- 
gees of  the  railroad ;  the  court  reserving  to  the  mortgagees  the  right  to  object 
to  any  order  hereafter  to  be  made  in  distributing  the  whole  or  any  part  of  the 
funds  which  may  be  in  court  arising  from  the  income  of  the  railroad,  or  from 
the  sale  of  the  same." 

In  the  order  the  plaintiffs  in  the  cross-suit  prayed  an  appeal  to 
this  court.  '  ' 

On  the  twenty-fifth  of  June,  1879,  the  master  filed  a  special 
report  as  to  the  claim  of  the  Evansville  Company,  to  which,  two  days 
afterwards,  the  plaintiffs  in  the  cross-suit  filed  exceptions.,  On  the 
third  of  July,  1879,  the  court  allowed  the  claim  at  $35,3(8.62,  in 
preference  to  the  moi^gage  liens.  On  the  same  day  it  made  a  decree 
for  the  sale,  as  an  entirety,  by  the  master,  of  the  road  from  Logans- 
port  to  Bookville,  together  with  all  the  branch  roads  of  the  mortgagor 
extending  from  said  main  line,  which  had  been  built  or  acquired  by 
it  or  for  its  use,  together  with  all  its  franchises  and  property  owned 
by  it,  or  which  had  been  acquired  for  the  purpose  of  operating  said 
road,  together  with  all  contracts  and  agreements  made  with  it  or  for 
its  use  or  benefit,  giving  a  particular  description  of  the  property  iu 
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BcheduleB.  The  decree  provided  that  out  of  the  net  proceeds  of  sale 
the  master  should  pa^ — Firtt,  the  costs  of  suit  and  the  allowances 
made  to  the  trustees  and  the  solicitors;  second,  the  taxes;  third,  the 
claims  against  the  receivership  and  fund  in  court  allowed  by  the 
order  of  January  22, 1879,  and  the  claim  of  the  Evansville  Company 
as  so  allowed,  and  all  other  claims  against  said  receivership  and  fund 
which  might  thereafter  be  allowed,  and  which  might  remain  unpaid 
after  the  funds  in  the  bands  of  the  receiver,  not  otherwise  disposed  of, 
should  have  been  exhausted ;  Jourth,  the  surplus  to  be  applied,  first,  to 
the  payment  of  the  first-mortgage  bonds  and  coupons  pro  rata,  and  the 
remainder,  if  any,  to  be  distributed  as  the  court  might  thereafter 
direct.  The  decree  contained  a  prayer  for  an  appeal  from  it  to  this 
court  by  the  plaintiffs  in  the  cross-suit.     That  appeal  was  perfected. 

This  chronological  history  of  the  proceedings  in  the  case  is  given, 
because  a  full  understanding  of  those  proceedings  conduces  to  an 
easy  solution  of  the  questions  involved  in  the  appeal  herein. 

The  appellees  insist  that  the  appeal  should  be  dismissed  for  the 
alleged  reason  that  the  parties  have  not  been  named  as  either  appel- 
lants or  appellees  on  the  docket  of  this  court  or  in  the  transcript.  But 
the  order  of  January  22, 1879,  allows  the  claim,  specifying  the  persons 
to  whom  allowed  and  the  amounts,  and  the  body  of  the  order  states 
that  the  plaintiffs  in  the  cross-suit  pray  an  appeal  to  this  court;  and 
the  decree  of  July  8, 1879,  orders  the  payment  of  the  claims  allowed 
by  the  order  of  January  22, 1879,  and  oontaing  a  prayer  by  the  plain- 
tiffs in  the  cross-suit  for  an  appeal  from  said  decree.  These  were 
appeals  in  open  court,  not  requiring  citations,  and  the  order  and  the 
decree  appealed  from  sufiKeiently  designated  all  the  appellees  by  name, 
and  the  appeals  were  appeals  from  the  whole  of  the  order  and  the 
whole  of  the  decree.  The  decision  in  The  Protector,  11  Wall.  82, 
does  not  apply  to  a  case  of  this  kind. 

As  a  general  proposition,  applicable  to  the  whole  case,  the  appel- 
lants insist  that  the  mortgagee  under  the  second  mortgage  carried 
out  a  fraudulent  scheme  to  obtain  a  priority  over  the  lien  of  the  first 
mortgage  for  the  claims  allowed,  without  giving  the  mortgagee  under 
the  first  mortgage  an  opportunity  to  resist  it  until  after  the  orders  had 
been  obtained  and  acted  on.  As  evidence  of  this,  the  fact  is  urged 
tblit  the  first  mortgagee  was  made  a  party  to  the  original  foreclosure 
suit,  without  any  relief  being  asked  against  him.  It  is  contended 
that  the  first  mortgagee  was  not  a  proper  party  to  the  bill.  The  ap- 
pointment of  the  receiver  without  notice  to  the  first  mortgagee,  al- 
though a  party  to  the-  suit,  is  commented  on,  coupled  with  the  fact 
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that  its  day  of  appearance  was  fixed  as  being  on  or  before  the  first 
Monday  of  November  then  next.  It  is  farther  suggested  that,  auder 
the  receivership  originally  created,  the  second-mortgage  bondhold^ers 
alone  were  entitled  to  the  income  from  that  receivership,  and  that 
the  trust  fund  under  the  control  of  the  court  was  only  that  which  the 
second  mortgagee  could  put  there,  namely,  the  mortgagor's  right  to 
an  equity  of  redemption  as  against  the  second  mortgagee,  and  not 
the  entire  property. 

We  see  no  warrant  for  the  charge  cf  fraud.  The  second  mortgagee, 
in  filing  its  bill,  made  the  first  mortgagee  a  party,  though  admitting 
the  priority  of  the  lien  of  the  first  mortgage,  and  not  asking  any  di- 
rect relief  against  the  first  mortgagee,  evidently  because  a  reoeiver 
was  peayed  for.  This  was  proper.  Although  the  order  of  August 
26,  1874,  appointing  the  receiver,  was  made  without  notice  to  the 
first  mortgagee,  it  was  served  on  the  first  mortgagee  three  days  after 
it  was  made,  and  its  broad  terms,  as  to  the  powers  conferred  on  the 
receiver,  called  upon  the  first  mortgapiee  to  appear  in  the  suit  prompt- 
ly, to  protect  the  interests  of  the  first-mortgage  bondholders,  and  not 
to  wait,  as  it  did,  until  the  first  Monday  of  November  following.  It 
was  required  by  the  order  to  appear  and  answer  "  on  or  before  "  that 
day.  It  waited  until  that  day  before  appearing  or  answering.  The 
original  bill  evinced  no  intention  to  create  a  receivership  for  the  sole 
benefit  of  the  second-mortgage  bondholders.  On  the  contrary,  it 
asked  that  the  net  revenue  of  the  receivership  should  be  paid  to  such 
persons  or  corporations  as  should  be  adjudged  by  the  court  to  be  en- 
titled  to  it.  This  was  in  substance  saying  to  the  first  mortgagee 
that  it  too  had  an  interest  in  the  receivership.  The  receiver's  peti- 
tions, filed  September  9th  and  September  30th  following,  respectively, 
were  not  acted  on  till  October  3d,  after  the  firat  mortgagee  had  had 
ample  time  to  appear.  These  petitions  showed  the  pressing  necessity 
of  the  road.  The  authority  conferred  by  the  order  of  October  3d  was 
intended  to  benefit  the  res  in  the  hands  of  the  court,  which  was  the 
entire  mortgaged  property,  as  covered  by  both  mortgages,  and  not 
merely  the  equity  of  redemption  of  the  mortgagor  as  against  the  sec- 
ond mortgagee.  Whatever  may  be  the  rule  as  to  the  rents  and  prof- 
its of  a  mortgaged  estate,  under  a  receivership,  on  a  bill  filed  l)y  a 
second  mortgagee,  where  the  first  mortgagee  is  not  made  a  party  to 
the  suit,  that  rule  has  not  been  applied  to  such  a  receivership  where 
the  first  mortgagee  was  made  a  party,  especially  on  a  bill  such  as 
that  in  this  case.  The  authorities  limit  the  exclusive  right  of  the 
second  mortgagee  to  the  income  of  a  receivership  created  under  a  bill 
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filed  by  him,  to  a  oase  where  the  first  mortgagee  is  not  a  party  to  the 
Boit.     Howell  V.  Ripley,  10  Paige,  48;  High,  Receivers,  §  6ii8. 

It  is  farther  to  be  observed  that  the  mortgagor,  having  defaulted 
in  paying  its  interest  on  the  first-mortgage  bonds  on  the  first  of  No- 
vember,  1878,  the  first  mortgagee  was  entitled,  by  the  terms  of  its 
mortgage,  to  take  possession  of  the  mortgaged  property  and  operate 
the  road.  Moreover,  the  cross-bill  was  not  filed  for  more  than  a  year 
after  the  receiver  had  been  appointed,  and  it  was,  in  judgment  of  law 
or  in  fact,  fully  known  all  the  time  to  the'  first- mortgage  bondholders 
what  was  being  done  by  the  receiver  in  creating  the  claims  now  sought 
to  be  disputed;  nor  was  it  filed  for  more  than  a  year  after  the  first 
mortgagee  had  appeared  and  answered  in  the  original  suit.  It  was 
at  all  times  competent  for  the  first-mortgage  trustee,  as  a  party  to 
that  suit,  to  have  asked  the  court  to  protect  the  interests  of  the  bond- 
holders in  oase  the  receiver  was  disregarding  them ;  and  the  cross-bill 
could  as  well  have  been  filed  earlier  as  later  by  the  plaintiffs  in  it  or 
by  other  bondholders.  On  these  views  the  charge  of  fraud,  made  by  the 
appellants,  has  no  basis.  On  the  other  hand,  it  did  not  comport  with 
the  principles  of  equity  for  the  appellants  to  lie  by  and  see  the  court 
and  the  receiver  dealing  with  the  property  in  the  manner  now  com- 
plained  of,  and  content  themselves  with  merely  protesting  generally 
and  disclaiming  all  interest  under  the  receivership,  and  yet  assert,  as 
they  did  in  the  cross-bill,  that  the  piece  of  road  from  Clymer's  station 
to  Logansport,  and  the  bridge  and  the  land  and  the  roUing  stock, 
and  the  other  property  acquired  by  the  receiver,  and  now  alleged  to 
have  been  acquired  by  him  without  authority,  were  subject  to  the  lien 
of  the  first  mortgage,  and  now  claim  the  proeeeds  of  all  that  property, 
without  paying  the  debts  incurred  for  acquiring  it.  A  court  of  equity, 
however  it  might  act  on  the  question  of  original  authority  or  discre- 
tion, if  presented  in  season  and  under  eircumstanoes  of  good  faith, 
will  not  visit  upon  innocent  parties  dealing  with  a  receiver  within  the 
authority  of  its  orders,  consequences  which  result  from  the  inequita- 
ble negligenoe  and  supineness  of  a  party  to  the  suit,  or  of  those  rep- 
resented by  him.  The  cross-bill  alleges  that  the  plaintiffs  in  it  had 
desired  for  more  than  a  year  to  have  the  first  mortgage  foreclosed. 

The  original  bill  set  forth  ample  grounds  for  appointing  a  receiver 
promptly.  The  payment  of  interest  on  the  second-mortgage  bonds 
ceased  January  1,  1874.  That  mortgage  gave  a  warrant  of  attorney 
for  the  appointment  of  a  receiver  forthwith,  after  six  months'  default 
— a  provision  not  in  the  first  mortgage. 
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The  order  of  Angast  26,  1874,  is  qnestioned  by  the  appellants  be^ 
oanse  it  empowered  the  receiver  "  to  pay  the  arrears  due  for  operat- 
ing expenses  for  a  period  in  the  past  not  exceeding  90  days."  They 
also  object  to  the  order  of  October  3,  1874,  because  it  authorized  the 
receiver  to  purchase  rolling  stock  and  to  adjust  the  liens  on  rolling 
stock,  and  to  pay  indebtedness,  not  exceeding  $10,000,  to  other  con- 
necting lines  of  road,  in  settlement  of  ticket  and  freight  accounts  and 
balances,  and  for  materials  and  repairs,  which  had  accrued  in  part 
more  than  90  days  before  August  26,  1874,  and  to  construct  the 
piece  of  road  from  Glymer's  station  to  Logansport,  and  the  bridge 
across  the  Wabash  river,  and  to  enter  into  contracts  necessary  there- 
for, and  because  it  provided  that,  as  to  all  moneys  that  might  be  ex- 
pended, and  aU  liabilities  incurred,  by  the  receiver  in  carrying  out 
the  provisions  of  the  order,  the  earnings  of  the  road  were  charged 
"as  with  a  first  lien  prior  to  all  incumbrances  upon  said  road." 
They  also  object  to  the  order  of  October  4,  1875,  because  it  pro- 
vided that  the  certificates  which  plight  be  issued  by  the  receiver  un- 
der that  order  were  to  be  provided  for  by  the  court  in  its  final  order 
in  the  cause,  unless  paid  by  the  receiver  out  of  the  income  of  the 
road.  They  also  object  to  the  order  of  January  22,  1879,  because  it 
adjudged  all  claims  allowed  by  it  against  the  receiver  to  be  valid 
claims,  to  be  paid  out  of  the  funds  in  the  possession  of  the  court,  as 
well  from  the  income  of  the  road  as  from  the  proceeds  of  any  sale  to 
be  thereafter  made,  and  prior  in  equity  to  any  claims  of  the  mortga- 
gees of  the  railroad.  They  also  object  to  the  decree  of  July  8,  1879, 
because  it  directed  the  master  to  pay  oat  of  the  proceeds  of  the  sale 
of  the  mortgaged  property  the  several  claims  against  the  receivership 
which  had  been  allowed  by  the  order  of  January  22,  1879,  in  prefer- 
ence to  the  amount  due  by  the  mortgagor  to  the  holders  of  the  first- 
mortgage  bonds  and  coupons;  and  because  it  directed  the  master  to 
pay  the  claim  of  the  EvansvUle  Company,  and  all  other  claims  against 
the  receivership  which  might  thereafter  be  allowed,  and  which  might 
remain  unpaid  after  the  funds  in  the  hands  of  the  receiver,  not  other- 
wise disposed  of,  should  have  been  exhausted,  in  preference  to  the 
amount  due  on  the  first-mortgage  indebtedness;  and  because  it  did 
not  order  that  the  accounts  of  the  receiver  should  be  adjusted  and 
settled  before  the  master  should  pay  out  of  the  proceeds  of  the  sale 
of  the  property  any  of  the  amounts  allowed  as  debts  against  the  re- 
ceiver; and  because  it  directed  a  sale  to  be  made  of  the  property 
covered  by  the  first  mortgage  and  that  acquired  by  the  receiver,  nn- 
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der  the  orders  of  the  court,  as  an  entire  property,  and  did  not  sepa* 
rate  the  two  olasBes  of  property  or  the  funds  to  be  realized  from  them 
respectively. 

The  question  of  the  power  of  a  court  to  create  claims  through  re- 
eeiverfl  in  a  suit  for  the  foreclosure  of  a  railroad  mortgage,  which 
shall  take  precedence  of  the  lien  of  the  mortgage,  was  considered  by 
this  court  in  WaUaee  v.  Loomit,  07  U.  S.  146.  There,  in  a  suit  for 
the  foreclosure  of  the  first  mortgage  on  a  railroad,  to  which  the  trus- 
tees of  a  second  mortgage  were  parties,  the  court,  on  notice,  appointed 
receivers,  with  power  to  put  the  road  in  repair  and  operate  it,  and  com- 
plete any  uncompleted  portions,  and  procure  rolling  stock,  and  for 
these  purposes  to  raise  money  by  loan  to  an  amount  named  in  the  or- 
der, and  to  issue  their  certificates  of  indebtedness  therefor,  which 
should  be  a  first  lien  on  the  property,  payable  before  the  first-mort- 
gage bonds.  Wallace,  a  holder  of  second-mortgage  bonds,  afterwards 
became  a  party  to  the  suit.  The  final  decree  declared  that  the  moneys 
raised  by  loan,  or  advanced  by  the  receivers,  and  expended  on  the 
road,  pursuant  to  their  order  of  appointment,  were  a  lien  paramount 
to  the  first  mortgage,  and  it  directed  them  and  such  receivers'  certifi- 
cates or  other  indebtedness  as  might  thereafter  be  ordered  by  the 
court  to  be  paid,  to  be  paid  out  of  the  proceeds  of  the  sale  of  the  road 
before  paying  any  of  the  first-mortgage  bonds  or  coupons.  On  an 
appeal  to  this  court  by  Wallace,  this  court,  by  Mr.  Justice  Bbaoley, 
said: 

"The  power  of  a  court  of  equity  to  appoint  managing  receivers  of  such 
property  as  a  railroad,  when  taken  under  its  charge  as  a  trust  fund  for  the 
payment  of  Incnmhrances,  and  to  authorize  such  receivers  to  raise  money 
necessary  for  the  preservation  and  management  of  thp  property,  and  make  the 
same  chargeable  as  a  lien  thereon  for  its  repayment,  cannot  at  this  day  be  se- 
riously disputed.  It  is  a  part  of  that  jurisdiction,  always  exercised  by  the 
court,  by  which  it  is  its  duty  to  protect  and  preserve  the  trust  funds  in  its 
hands.  It  is,  undoubtedly,  a  power  to  be  exercised  with  great  caution,  and, 
if  possible,  with  the  consent  or  acquiescence  of  the  parties  interested  in  the 
fund." 

Wallace  had  not  become  a  party  to  the  suit  until  several  months 
after  the  order  complained  of  was  made.  This  court  sustained  the 
decree. 

The  principle  thus  recognized  covers  most  of  the  objections  here 
urged.  The  facts  set  forth  in  the  petitions  of  September  9  and  30, 
1874,  on  which  the  order  of  October  3,  1874,  was  based,  show  am- 
ple reasons  for  making  that  order,  in  respect  to  the  purchase  of  roll- 
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ing  stock,  and  the  adjastment  of  liens  on  rolling  stook,  and  the  con- 
struction of  the  Glymer  division  and  the  bridge.  The  contents  of 
those  petitions  have  been  set  forth. 

In  respect  to  the  $10,000  doe  other  and  connecting  lines  of  road 
for  materials  and  repairs,  and  for  ticket  and  freight  balances,  a  part 
of  which  it  was  stated  was  ittcnrred  more  than  90  days  before  the 
twenty>sixth  of  August,  1874,  the  first  petition  stated  that  payment 
of  that  class  of  claims  was  indispensable  to  the  business  of  the  road, 
and  that,  unless  the  receiver  was  authorized  to  provide  for  them  at 
once,  the  business  of  the  road  would  suffer  great  detrimeut.  These 
reasons  were  satisfactory  to  the  court.  In  the  examination  by  the 
master  of  the  accounts  of  the  receiver,  evidence  was  taken  as  to  the 
payment  by  him  of  items  due,  when  he  took  possession,  for  oper- 
ating expenses,  and  of  moneys  due  other  and  connecting  lines  for 
the  matters  named.  The  report  of  the  master  shows  that  he  disal- 
lowed several  items  in  the  receiver's  accounts,  claimed  under  the 
above  heads,  where  the  claims  were  made  on  the  ground  that  the 
creditors  threatened  not  to  furnish  any  more  supplies  on  credit  un- 
less they  were  paid  the  arrears.  His  action,  sanctioned  by  the 
court,  in  allowing  items  within  the  scope  of  the  orders  of  the  court, 
appears  to  have  been  careful,  discriminating,  and  judicious,  so  far 
as  the  facts  can  be  arrived  at  from  the  record.  It  cannot  be  affirmed 
that  no  items  which  accrued  before  the  appointment  of  a  receiver 
can  be  allowed  in  any  case.  Many  circumstances  may  exist  which 
may  make  it  necessary  and  indispensable  to  the  business  of  the  road 
and  the  preservation  of  the  property,  for  the  receiver  to  pay  pre-ex- 
isting debts  of  certaii^  classes  out  of  the  earnings  of  the  receiver- 
ship, or  even  the  eorpvu  of  the  property,  under  the  order  of  the 
court,  with  a  priority  of  lien.  Yet  the  discretion  to  do  so  should  be 
exercised  with  very  great  care.  The  payment  of  such  debts  stands, 
prima  fade,  on  a  different  basis  from  the  payment  of  claims  arising 
under  the  receivership,  while  it  may  be  brought  within  the  principle 
of  the  latter  by  special  circumstances.  It  is  easy  to  see  that  the 
payment  of  unpaid  debts  for  operating  expenses,  accrued  within  90 
days,  due  by  a  railroad  company  suddenly  deprived  of  the  control  of 
its  property,  due  to  operatives  in  its  employ,  whose  cessation  from 
work  simultaneously  is  to  be  deprecated,  in  the  interests  both  of  the 
property  and  of  the  public,  and  the  payment  of  limited  amounts  due 
to  other  and  connecting  lines  of  road  for  materials  and  repairs,  and 
for  unpaid  ticket  and  freight  balances,  the  outcome  of  indispensable 
business  relations,  where  a  stoppage  of  the  continuance  of  such  busi- 


Digitized  by 


Google 


mLTENBEBOEB  V.  LOaAHBFOBT,  0.  «  8.  W.  B.  CO.  163 

nesB  relations  would  be  a  probable  result,  in  case  of  non-payment, 
the  general  consequence  involving  largely,  also,  the  interests  and  ac- 
commodation of  travel  and  traffic,  may  well  place  such  payments  in 
the  category  of  payments  to  preserve  the  mortgaged  property  in  a 
large  sense,  by  maintaining  the  good-will  and  integrity  of  the  enter- 
prise, and  entitle  them  to  be  made  a  first  lien.  This  view  of  the 
public  interest  in  such  a  highway  for  public  use  as  a  railroad  is,  as 
bearing  on  the  maintenance  and  use  of  its  franchises  and  property 
in  the  hands  of  a  receiver,  with  a  view  to  public  convenience, 'was 
the  subject  of  approval  by  this  court,  speaking  through  Mr.  Justice 
Woods,  in  Barton  v.  Barbour,  104  U.  S.  126.  The  appellants  fur- 
nish no  basis  for  questioning  any  specific  amounts  allowed  in  respect 
of  the  arrears  referred  to,  but  object  to  the  allowance  of  anything 
oat  of  the'  sale  of  the  corpus  for  such  expenditures.  Under  all  the 
circumstances  of  this  case,  we  see  no  vaUd  objection  to  the  provisions 
of  the  orders  complained  of. 

The  objections  made  to  the  orders  of  October  4,  1875,  and  Jan- 
Tiary  22,  1879,  and  to  certain  provisions  in  the,  decree  of  July  3, 
1879,  fail  for  the  reasons  before  stated. 

Specific  objection  is  made  to  the  allowance  of  the  claim  of  the 
Evansville  Company  to  be  paid  in  preference  to  the  first-mortgage 
bonds.  The  Evansville  road  ran  from  Bockville  to  Terre  Haute,  23 
miles.  The  mortgagor  bad,  in  June,  1872,  hired  that  road  by  a  written 
lease,  the  term  of  which  was  for  one  year,  and  until  one  year's  notice 
of  its  termination  should  be  given  by  either  party,  after  that  term. 
The  rent  was  $2,012.50  per  month,  and  the  lessee  was  to  maintain 
the  road  in  as  good  condition  as  when  received,  and  permit  the 
Evansville  Company  to  use  six  miles  of  it  at  a  stipulated  price. 
Provision  was  made,  in  the  lease,  for  initial  and  subsequent  inspec- 
tion of  the  road,  to  ascertain  its  condition,  and  any  improvement  or 
depreciation  the  lessor  or  the  lessee  was  to  pay  the  other  party  for, 
in  accordance.  The  lessee  used  the  road  from  July  1,  1872,  until 
the  receiver  was  appointed.  He  took  possession  of  it  and  ran  it 
while  he  was  receiver,  as  a  continuation  of  his  road,  and  so  did  he 
and  Claybrook  afterwards,  and  subsequently  Claybrook,  as  sole  re- 
ceiver, did  the  same.  The  rent  was  paid  to  September  1, 1874,  then 
for  a  year  it  was  not  paid,  then  it  was  paid  for  four  months,  then  it 
was  unpaid  to  August  12,  1876,  and  after  that  Claybrook,  as  re- 
ceiver, paid  it  as  it  accrued.  During  all  the  time  from  September 
1,  1874,  the  successive  receivers  collected  from  the  Evansville  Com- 
pany, every  month,  $262.50  for  the  use  of  the  six  miles.     In  the 
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winter  of  1876  there  was  found,  on  inspection,  a  depreciation  of  $19,- 
846.82.  The  EvansTille  Company  made  a  claim  against  the  receivei 
for  the  unpaid  rent,  the  amount  of  the  depreciation,  the  value  of 
certain  supplies,  and  the  rent  of  an  engine.  The  master  reported 
as  due  $56,036.21.  On  exceptions,  the  court  directed  the  master  to 
q,scertain  what  would  he  a  fair  rental  value  for  the  use  of  the  leased 
property  hy  the  receivers  and  to  take  into  consideration  any  dilapi- 
dations. On  this  basis  a  new  report,  for  $35,318.62,  was  made,  and 
this  amount  was  allowed,  with  a  preference.  We  see  no  valid  oh- 
jection  to  this  allowance.  It  is  on  the  basis,  not  of  the  lease,  but 
of  the  actual  value  of  the  use  of  property  used  by  the  receivers,  with 
the  clear  assent,  under  the  circumstances,  of  all  parties  interested, 
which  use  the  first-mortgage  bondholders  and  their  trustee,  charge- 
able with  full  knowledge,  never  sought  to  prevent,  such  use  being 
founded  on  the  lease,  which  was  property  in  the  hands  of  the  mort- 
gagor. The  line  was  used  for  the  benefit  of  the  mortgagor's  road, 
and  of  the  holders  of  the  bonds  under  the  mortgages,  with  their  ac- 
guiesce'nce.  Whatever  the  court  would  have  done,  as  an  original 
question,  if  called  on  to  determine  whether  the  receiver  should  use 
and  run  the  Evansville  road,  these  appellants  must  now  be  held,  in 
view  of  all  the  facts,  to  have  consented  to  treat  the  right  to  run  that 
road,  and  take  its  income,  as  if  that  right  were  a  part  of  the  mort- 
gaged property  and  subject  to  the  same  rules  as  the  other  mortgaged 
property.  This  leads  to  the  allowance,  also,  of  the  claims  for  oper- 
ating supplies  and  materials,  including  steel  rails,  furnished  for  that 
road  while  so  run. 

As  to  the  objection  that  the  decree  of  July  8,  1879,  was  erroneous 
in  not  requiring  the  accounts  of  the  receiver  to  be  settled  before  any 
payment  should  be  made,  out  of  the  proceeds  of  sale,  of  any  amounts 
allowed  as  debts  against  the  receiver,  the  contention  is  that  items 
may  yet  be  disallowed  to  the  receiver,  which  will  leave  in  the  fund 
derived  from  income  moneys  applicable  to  pay  debts  incurred  by  the 
receiver,  and  so  decrease  the  deficiency  of  income,  and  that  the  final 
decree  of  July  8, 1879,  was  erroneous  in  going  beyond  all  prior  orders, 
and  not  keeping  the  income  separate  from  the  proceeds  of  sale,  and 
in  directing  the  debts  allowed  to  be  paid  wholly,  at  once,  out  of  the 
proceeds  of  sale.  This  view  rests  entirely  on  the  mistaken  idea  that 
the  first-mortgage  bondholders  and  their  trustee  had  no  interest  in 
any  income  of  the  receivership  created  under  the  original  bill.  If 
hereafter  there  shall  arise  any  receiver's  net  fund,  the  court  must 
apply  it  to  pay,  in  the  same  order  of  rank  as  in  the  final  decree,  the 
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fonr  sets  of  creditors  therein  mentioned,  and  which  is  the  proper 
order,  as  yre  hold.  The  creditors  having  these  claims  against  the 
receiver  were  bonajide  creditors,  and  have  waited  long  to  receive  their 
due.  It  was  very  proper,  ander  the  correct  view  of  the  law  taken  by 
the  court  below,  that  it  should  not  compel  them  to  wait  longer  for 
the  settlement  of  the  receiver's  accounts,  in  which  they  have  no  inter- 
est. 

Under  the  foregoing  views,  the  objection  that  there  was  error  in 
ordering  the  sale  of  the  property  as  an  entire  property  fails. 

Many  points  were  urged  by  the  counsel  for  the  appellants  which 
are  either  disposed  of  under  the  views  we  have  announced,  or  are  not, 
though  they  have  been  considered,  deemed  of  sufficient  importance 
for  special  remark.  The  decree  of  the  circuit  court  must  be  affirmed. 
In  reaching  this  conclusion  we  have  assumed  that  the  appeal  has 
brought  before  nti  the  claims  which  are  not  over  $6,000,  and  have 
not  considered  the  question  as  to  whether  this  is  or  is  not  a  case  in 
which  oar  jorisdiotion  aa  to  those  claims  could  be  successfully  chal- 
lenged. 


(10*  U.  8.  1(3J 

MaBOH  v.  NoBTHWKSTaBK   MOT.  LlTB  IXS.  Oo. 

(KTorember  30, 1882.) 

Redbhftion— AB80I.UTB  FoBXCLOBims— Brbob  Waivkd. 

nwerrorof  antabaolateforecloBareof  the  right  of  redemption,  withont  allowing 
16  months  for  that  purpose  by  the  decree,  is  not  waived  by  the  failure  of 
the  defendant  to  tender  the  redemption  money  within  that  time,  when  the  case- 
is  brought  to  this  court  by  an  appeal  taken  within  the  two  years  allowed  by  the 
act  of  congress. 

The  cases  of  Brine  v.  In*.  Oo.  M  U.  B.  627;  BwrUy  ▼.  FUnt,  last  term  of  this  oonrt; 
and  HuiUerUn  v.  Int.  Uo.  90  111.  491,  considered  and  explained. 

Appeal  from  the  Oircuit  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois. 

E.  Q.  Mason,  for  appellant. 

3f .  8.  Hoyne,  for  appellee. 

MnxKR,  J.  This  is  an  appeal  from  the  circuit  court  for  the  north- 
em  district  of  Illinois.  The  suit  below  was  a  bill  in  chancery  (p 
foreclose  a  mortgage  brought  by  the  insurance  company  against 
Murphy  and  others.  Murphy,  the  mortgagor,  after  making  the 
mortgage,  had  assigned  the  property  to  Edward  G.  Mason,  the  ap- 
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pellant,  and  Mason  was  made  a  party  to  the  foreelosare  suit  wittt  a 
view  to  barring  his  eqnity  of  redemption.  On  the  second  day  of 
January,  1877,  a  decree  was  entered  for  the  amount  of  the  money 
dae  on  the  mortgage,  and  directing  H.  W.  Bishop,  a  master  in  chan- 
cery of  the  court,  to  sell  the  property,  and  to  make  such  sale  "in 
accordance  with  the  course  and  practice  of  this  court."  The  mas- 
ter, in  due  time,  reported  the  sale  of  the  property  to  the  complain- 
ant, which  report  and  sale  were,  on  the  thirty-first  day  of  July,  1877, 
confirmed.  The  decree  of  confirmation  contained  a  clause  that  the 
defendants,  including  Mason,  "be  forever  barred  and  foreclosed  of 
all  equity  of  redemption  in  or  to  said  property,"  and  directed  the 
commissioner  to  make  a  deed  and  deliver  possession  to  the  par-* 
chaser.  From  this  decree  Mason,  in  proper  time,  took  the  present 
appeal. 

The  error  relied  on  to  reverse  the  decree  is  the  absolute  foreclosure 
of  the  equity  of  redemption,  without  allowing  the  time  for  that  pur- 
pose which  the  statute  of  Illinois  provides.  The  case  comes  directly 
within  that  of  Brine  v.  Ins.  Co.  96  U.  S.  627.  Indeed,  it  is  stronger, 
for  while  in  that  case  we  took  the  admission  of  counsel  on  both 
sides  that  "a  sale  in  accordance  with  the  course  and  practice  of  the 
court"  meant  a  sale  which  did  not  admit  of  any  equity  of  redemp-  ~ 
tion,  we  have  in  this  case  a  decree  of  confirmation  of  the  sale  which 
expressly  and  in  the  strongest  terms  cuts  off  all  such  right.  In  ac- 
cordance with  the  principle  settled  by  this  court  in  the  case  of  Brine 
V.  Ins.  Co.  both  these  decrees  were  erroneous. 

It  is,  however,  urged  as  a  reason  for  not  applying  that  principle 
in  the  present  case,  that  the  appeal  was  not  taken  until  after  the 
period  had  elapsed  within  which  the  appellant  could  by  the  statute 
have  exercised  the  right  of  redemption,  and  that  he  has  neither  paid 
nor  tendered  the  sum  necessary  to  redeem.  The  oases  of  Suitterlin 
V.  Ins.  Co.  90  111.  491,  and  Burley  v.  Flint,  decided  at  the  last 
term  of  this  court,  are  relied  on  in  support  of  this  view. 

The  first  of  these  cases  was  a  suit  in  the  state  court  of  Illinois  to 
obtain  the  benefit  of  the  right  of  redemption  from  a  sale  under  a 
foreclosure  decree  in  the  circuit  court  of  the  United  States  for  the 
northern  district  of  Illinois.  The  supreme  court  of  Illinois  refused 
the  relief  asked  because  the  plaintiff  in  that  court  had  made  no  effort 
to  redeem  within  the  statutory  period;  a  ruling  which  this  court,  in 
the  case  of  Burley  v.  Flint,  hbld  to  be  sound.  The  reason  for  this  is 
that,  while  not  seeking  to  reverse  the  decree  under  which  the  sale 
was  made,  nor  to  set  aside  the  sale,  the  proceeding  recognized  both 
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as  valid,  and  ondertook  to  assert  the  right  of  the  party  to  redeem,  as 
thoagh  the  sale  had  been  made  in  accordance  with  the  statute  of  II« 
linois.  This  right,  of  coarse,  could  only  be  secured  by  a  strict  com- 
phance  with  that  statute,  and  having  permitted  the  period  to  elapse 
vithin  which  he  had  a  right  to  redeem,  he  came  too  late.  The  court 
very  properly  dismissed  the  bill. 

In  the  case  of  Burley  v.  Flint  this  court  approved  and  adopted  the 
views  of  the  Illinois  court  and  applied  the  principle  to  the  case  of  a 
bill  of  review  which  sought  the  same  end.  The  bill  was  filed  after 
the  period  of  statutory  redemption,  and  without  any  tender  of  the 
amount  necessary  to  redeem  within  that  time. 

Both  these  cases  differ  from  the  present  one  in  that  they  were  efforts 
to  enforce  the  right  of  redemption  outside  of  and  against  the  terms 
of  the  decree,  while  the  present  case  seeks  by  an  appeal  to  reverse 
and  set  aside  the  decree.  In  the  former  cases  equity  required  that 
before  coming  to  the  court  for  the  relief  which  plaintiffs  asked,  they 
should  have  done  what  the  law  required  of  them,  or  go  at  least  so  far 
as  to  offer,  within  proper  time,  to  pay  the  redemption  money.  Not 
having  done  this,  the  court  very  properly  refused  to  permit  them  to 
exercise  this  right  after  that  time  had  passed,  and  with  it  the  right 
to  redeem.  In  the  present  case  the  appellant  has  exercised  his  right 
of  appeal  from  the  decree  within  the  time  allowed  to  him  by  the  laws 
of  the  United  States  for  that  purpose.  He  has,  therefore,  rightfully 
brought  this  case  before  as  for  review.  His  right  to  do  this  does  not 
depend  upon  any  offer  to  redeem  within  the  15  months  allowed  by  the 
Illinois  statute,  but  is  an  absolute  right  which  we  cannot  refuse  or 
deny.  As  it  is  apparent  from  the  face  of  the  decree,  and  from  wha 
we  have  said  in  the  case  of  Brine  v.  Insurance  Co.,  that  both  the 
original  decree  of  sale  and  the  subsequent  decree  of  confirmation  are 
erroneous  in  refusing  to  allow  the  right  of  redemption  under  the  stat- 
ute, they  must  be  reversed.  If  anything  were  necessary  to  add  force 
to  this  reasoning,  it  would  be  found  in  the  fact  that  the  appellant 
Mason,  in  his  answer  to  the  original  foreclosure  bill,  expressly  re< 
ferred  to  the  statute  of  Dlinois,  and  asked  that  any  decree  made  in 
the  case  should  make  provision  for  redemption  within  15  months 
after  the  sale. 

The  decree  for  sale  and  the  decree  of  confirmation  of  the  circuit 
oourt  are  reversed,  and  the  case  remanded  to  that  oourt  for  farther 
proceedings  in  accordance  with  this  opinion. 

Mr.  Justice  Hablah,  being  absent  at  the  argament,  took  no  part  in 
the  decision  in  this  case. 
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COS  U.  8.  181) 

Obbobni,  Jr.,  V.  County  op  Adahs,  ni  thb  State  op 

Nebraska. 

(November  20, 18£2.) 

OotrWTT  BONUfl— StBAM  QHIBT-MtLt  HOT  A  PlTBlM  Imphovembht. 

A  stoain  grist-mill  is  not  8  work  of  internal  improvement  witliin  the  meaning  of 
a  statute  of  Nebraska  aiithorizing  counties,  cities,  and  precincts  of  organized 
counties  "  to  issue  bonds  to  aid  in  ttie  cons<^ruction  of  any  railroad  or  other  work 
of  internal  improvement. " 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

A.  H.  Bowen  and  John  H,  Ames,  for  plaintiffs  in  error. 

John  Doniphan,  for  -defendant  in  error. 

Harlan,  J.  A  steam  grist-mill  is  not,  in  onr  opinion,  a  work  of 
internal  improvement  within  the  meaning  of  the  statute  of  Nebraska, 
approved  Febraary  15,  1S69,  which  aathorizes  coanties,  cities,  and 
precincts  of  organized  counties  "to  issue  bonds  to  aid  in  the  con- 
struction of  any  railroad  or  other  work  of  internal  improvement." 

The  case  of  Township  of  Burlington  v.  Beasley,  94  U.  8.  313,  is  not, 
as  supposed  by  counsel,  an  authority  for  a  different  conclusion.  That 
case  arose  under  a  statute  of  Kansas  which  empowered  municipal 
townships  in  that  state  to  issue  bonds  "for  the  purpose  of  building 
bridges,  free  or  otherwise,  or  to  aid  in  the  construction, of  railroads 
or  water-power,  by  donation  thereto,  or  the  taking  of  stock  therein, 
or  for  other  works  of  internal  improvement. "  The  bonds  there  in 
suit  were  issued  to  aid  in  the  construction  and  completion  of,  and  to 
furnish  the  motive  power  for,  a  steam  custom  grist-mill.  It  was  held 
that  the  statute,  reasonably  interpreted,  embraced  a  grist-mill  oper- 
ated by  steam,  as  well  as  one  run  by  water-power;  that,  since  munic- 
ipal aid  was  authorized  for  "the  construction  of  *  *  *  water- 
power,"  the  phrase  "other  works  of  internal  improvement,"  in  the 
Kansas  statute,  might  be  fairly  construed  as  embracing  works  of  the 
same  class,  and  consequently  as  embracing  a  steam  grist-mill.  The 
court  was  somewhat  influenced,  as  plainly  appears  from  its  opinion, 
by  decisions  of  the  supreme  court  of  Kansas,  particularly  that  of 
Com'rs  of  Leavenworth  Co.  v.  Miller,  7  Kan,  479. 
■  The  present  case  is  different.  The  only  work  of  internal  improve- 
ment specially  described  in  the  Nebraska  statute  is  that  of  a  railroad,' 
and  we  are  not  justified  by  anything  in  Township  of  Burlington  v. 
Beasley,  or  in  the  decisions  of  the  courts  of  Nebraska,  in  holding  that 
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a  stoam  or  other  kind  of  griBt-mill  is  of  the  olass  of  internal  improTB' 
ments  which  mnnioipal  townships  in  that  state  were  empowered,  by 
the  statute  in  question,  to  aid  by  an  issue  of  bonds. 

For  these  reasons  we  adjudge  that  the  bonds  issued  by  the  county 
commissioners  in  behalf  of  Juniata  precinct,  in  Adams  county,  Ko' 
braska,  in  aid  of  the  construction  of  a  steam  grist-mill  in  that  pre- 
cinct, are  unauthorized  by  the  act  of  February  16,  1869;  and  as  au* 
thority  for  their  issue  is  not  claimed  to  exist  under  any  other  statute, 
they  must  be  held  to  be  without  binding  force  against  the  precinct. 

The  judgment  i^  consequently,  affirmed. 

Ibis  case  affimu  &  G.  7  Fxd.  Bbp.  441. 


(loe  u.  a  160) 

UnxBO  Btxtmb  v.  Fbbbichs,  Olaimant,  etc. 

(KoTember  20, 1882.) 
Wbtt  ov  Bbbob— Whsk  It  Lixs— Finai.  Judoioent— Pbobabui  Oaobb  iob 

It  is  only  from  final  Judgments  that  a  writ  of  error  lie*  from  the  district  to  the 
circuit  court,  or  from  the  latter  oonrt  to  the  supreme  court.  The  granting  or 
refusing  to  grant  a  certificate  of  probable  cause,  la  not  a  final  judgment  in  the 
tense  of  the  statute  which  allows  writs  of  error. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

The  following  sections  of  the  Bevised  Statutes  of  the  United  States 
are  pertinent  to  the  controversy  in  this  case : 

"Sec.  909.  In  salts  or  informations  brought,  where  any  seizure  is  made  pur- 
suant to  any  act  providing  for  or  regulating  the  collection  of  duties. on  imports 
or  tonnage,  if  the  property  is  claimed  by  any  person,  the  burden  of  proof  sliall 
lie  upon  such  claimant:  provided,  tliat  probable  cause  is  shown  for  such 
prosecution,  to  be  judged  of  by  the  court. 

"  Sec.  970.  When,  in  any  prosecution  commenced  on  account  of  the  seizure 
of  any  vessel,  goods,  wares,  or  merchandise,  made  by  any  collector  or  other 
officer  under  any  act  of  congress  authorizing  such  seizure,  judgment  is  ren- 
dered for  the  claimant,  but  it  appears  to  the  court  that  there  was  a  reasonable 
cause  of  seizure,  the  eourt  shall  cause  a  proper  certificate  thereof  to  be  en- 
tered, and  the  claimant  shall  not  in  such  case  be  entitled  to  costs,  nor  shall 
the  person  who  made  the  seizure  nor  the  prosecutor  be  liable  to  suit  or  judg- 
ment on  account  of  such  suit  or  prosecution :  provided,  that  the  vessel,  goods, 
wares,  or  merchandise  be,  after  judgment,  forthwith  returned  to  such  claim- 
ant or  his  agent." 
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This  oase  was  an  information  filed  in  the  district  court  of  the 
United  States  for  the  southern  district  of  New  Tork  against  a  distill- 
ery, claiming  that  it  was  forfeited  to  the  United  States  for  violation 
of  the  revenue  laws.  Frerichs,  the  defendant,  appeared  as  claim- 
ant  and  denied  the  forfeiture.  Upon  the  trial  the  distnct  court  was 
of  opinion  that  there  was  no  evidence  of  any  violation  of  the  revenue 
laws  for  which  the  seizure  had  been  made,  and  directed  a  verdict  for 
the  claimant,  which  having  been  brought  in,  judgment  was  rendered 
thereon  in  his  favor.  Thereupon  the  United  States,  by  their  attorney, 
moved  the  court  to  enter  of  record  a  certificate  that  there  was  a 
reasonable  cause  of  seizure.  The  motion  was  denied.  The  case 
was  then  carried  by  writ  of  error  to  the  circuit  court,  where  it  was 
adjudged  that  there  was  no  error  in  the  record.  To  reverse  this  lat- 
ter judgment  this  writ  of  error  is  prosecuted.  The  only  question 
raised  in  this  court  is  whether  the  district  court  erred  in  refusing  to 
enter  the  certificate  of  reasonable  cause. 

Mr.  PhiUipps,  Sol.  Gen.,  for  plaintiff  in  error. 

Edward  Salomon,  for  defendant  in  error. 

Woods,  J.  We  are  of  opinion  that  the  refusal  of  the  district  court 
to  grant  a  certificate  of  reasonable  cause  is  not  a  matter  which  can 
be  reviewed  in  the  circuit  court  or  in  this  court.  It  is  only  from 
final  judgments  that  a  writ  of  error  lies  from  the  district  to  the  circuit 
court,  or  from  the  latter  court  to  the  supreme  court.  The  granting 
or  the  refusal  to  grant  the  certificate  is  not  a  final  jadgment  in  the 
sense  of  the  statute  which  allows  writs  of  error.  The  certificate,  when 
granted,  is  no  part  of  the  original  case.  It  is  a  collateral  matter 
which  arises  after  final  judgment.  It  is  granted  to  protect  the  per- 
son at  whose  instance  the  seizure  was  made,  should  an  action  of 
trespass  be  brought  against  him  by  the  claimant  for  the  wrongful 
seizure  of  the  latter's  property.  The  granting  of  the  certificate  of 
reasonable  cause  is,  therefore,  only  antecedent  and  ancillary  to  another 
suit,  and  is  not  a  final  judgment  in  the  case  in  which  it  is  given.  It 
is  not  final  or  effectual  for  any  purpose  unless  certain  facts  subse- 
quent to  the  judgment  are  shown,  namely,  the  immediate  return  to 
the  claimant  or  his  agent  of  the  property  seized  in  the  original  suit. 
This  court  has  decided  that  a  refusal  to  enter  an  exoneratur  on  a  bail 
bond,  that  judgments  awarding  or  refusing  to  award  or  setting  aside 
writs  of  restitution  in  actions  of  ejectment,  that  a  judgment  on  a  wnt 
of  error  coram  nobis,  that  a  judgment  refusing  a  writ  of  venditioni  ex- 
ponas, that  a  refusal  to  quash  an  execution  or  to  quash  a  forthcoming 
bond,  were  not  final  judgments  to  which  a  writ  of  error  would  lie. 
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Morsellv.  Tiidl,  13  How.  212;  Smith  v.  Trabue,  9  Pet.  4;  Burton  v. 
Forsyth,  5  Wall.  190 ;  Gregg  v.  For»yth,  3  Wall.  6Q :  Pickett's  Heirs  v. 
T^gerwood,  7  "Pet.  144;  Bo^jte  v.  ZacJtarie,  6  Pet.  648;  Evans  v.  Oee, 
14  Pet.  1;  McCargo  v.  Chapman,  20  How.  655;  ^mw  v.  iSnu«/i,  16 
Pet.  303.     See,  also,  Ba<rker  v.  Hdlier,  8  Mees.  &  W.  513. 

These  authorities  lead  to  the  opinion  we  have  expressed  in  this  case. 
We  think  the  judgment  of  the  circuit  court  should  be  affirmed,  and 
it  is  so  ordered. 


(106  U.  S.  191) 

Fbassb  and  another  v.  Jbhnison  and  others. 

(NoTomber  20,  1882.) 

Removal  of  Causb— Ihbeparablb  Controvehst. 

A  proceeding  in  the  probate  court,  brou^t  to  contest  tlie  probate  of  a  will  by  heirs 
of  the  deceased,  some  of  whom  were  citizens  of  the  state  where  suit  was 
brought  and  others  citizens  of  different  states,  against  citizens  of  the  state 
where  suit  was  brought,  is  but  a  single  proceeding  between  all  the  contestants 
on  one  side  and  all  the  proponents  on  the  other,  and  is  not  removable  into  the 
circuit  court  unless  all  the  parties  on  one  side  are  citizens  of  different  states 
from  all  parties  on  the  other  side. 

In  Error  to  the  Circnit  Conrt  of  the  United  States  for  the  Eastern 
,  District  of  Michigan. 

H.  M.  Duffree  and  Edwards  Pierrepont,  for  plaintiffs  in  error. 

Wm,.  Jennison,  for  defendants  in  error. 

WAriB,  C.  J.  The  defendants  in  error  filed  in  the  probate  court  of 
Wayne  county,  Michigan,  a  paper  purporting  to  be  the  will  of  Alex- 
ander D.  Fraser,  and  asked  that  it  be  admitted  to  probate.  The 
court  appointed  a  time  and  place  for  the  bearing,  and  gave  the  gen- 
eral notice  required  by  law  to  all  persons  interested.  In  due  time 
Ellis  Fraser,  Alexander  Fraser,  Elizabeth  Calvin,  Sophia  Redden, 
Mary  Calvin,  Francis  P.  Frasef,  and  John  Fraser,  heirs  at  law  of  the 
decedent,  appeared  and  jointly  gave  notice  of  their  intention  to  con- 
test the  probate  "on  the  grounds  that  the  said  Alexander  D.  Fraser 
was  not,  at  the  date  of  the  alleged  execution  thereof,  of  sound  mind 
and  memory;  that  he,  at  that  time,  did  not  have  mental  capacity  to 
make  a  will;  that  the  said  paper  was  procured  to  be  executed  by  un- 
due influence;  and  that  the  same  was  not  executed  and  attested  in 
the  manner  required  by  said  statute."  -  Alexander  Fraser,  one  of  the 
contesting  heirs,  was  a  citizen  of  Illinois,  and  Francis  P.  Fraser,  an- 
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other  contestant,  a  citizen  of  Iowa.  All  the  other,  contestants  were 
citizens  of  Michigan,  as  were  the  appellees  who  were  named  execa- 
tors  of  the  will.  At  the  time  and  place  appointed  the  ph}ponents  and 
contestants  appeared,  and  after  a  hearing  the  will  was  admitted  to 
probate  and  letters  testamentary  granted  to  the  appellees.  By  the 
laws  of  Michigan  the  order  for  the  probate  of  a  will,  as  long  as  it  re- 
mains unreversed,  is  conolnsive  evidence  of  the  due  execution  of  the 
will,  (Comp.  Laws  Mich.  1871,  p.  1374,  §  4341,)  but  any  person  ag- 
grieved by  siich  an  order  may  appeal  to  the  circuit  court  of  the  county 
by  filing  in  time  a  notice  to  that  effect  with  the  judge  of  probate,  with 
his  reasons  therefor,  and  also  an  appeal- bond.  Id.  p.  1562,  §  6216. 
Notice  of  the  appeal  must  be  given  to  the  adverse  party,  and  copies  of 
the  proceedings  in  the  probate  court  filed  in  the  circuit  court.  Sec- 
tion 5218.  After  the  case  gets  to  the  circuit  court,  that  court  is  re- 
quired to  "proceed  to  the  trial  and  determination  of  the  question 
according  to  the  rules  of  law,  and  if  there  shall  be  any  question  of 
fact  to  be  decided,  issues  may  be  joined  thereon  under  the  direction 
of  the  court,  and  a  trial  thereof  had  by  a  jury. "  Section  5220.  The 
circuit  court  may  make  such  order  or  decree  as  the  judge  of  probate 
ought  to  have  made,  and  remit  the  case  to  the  probate  court  for 
further  proceedings.     Section  5226. 

After  the  order  admitting  this  will  to  probate  was  entered,  Alex- 
ander Fraser  and  Francis  P.  Fraser,  who  were  not  citizens  of  Mich- 
igan, appealed  to  the  circuit  court,  as  did  also  the  other  contestants. , 
The  two  appeals  were  in  form  separate,  but  they  were  taken  at  the  same 
time  and  on  the  same  grounds.  They  were  filed  in  the  circuit  court 
together,  and  the  same  order  was  entered  in  both  for  allegations  of 
objections  to  the  will  and  for  notice  to  the  proponents.  Under  this 
order  the  same  issues  were  joined  at  the  same  time  in  both  appeals, 
and  the  appellants  in  both  demanded  jury  trials.  The  papers  filed 
in  the  two  appeals  were  substantially  copies  of  each  other,  except  as 
to  the  names  of  the  appellants. 

As  soon  as  the  issues  were  joined,  Alexander  Fraser  and  Francis 
P.  Fraser,  citizens  of  states  other  than  Michigan,  filed  their  petitiop 
for  the  removal  of  the  cause  to  the  circuit  court  of  the  United  States 
for  the  proper  district.  In  their  petition  for  removal  they  made  no 
reference  to  any  other  contestants  than  themselves,  nor  to  any  other 
appeal  than  their  own.  The  state  eourt  refused  the  removal,  and 
thereupon  the  petitioning  appellants  filed  in  the  circuit  court  of  the 
United  States  a  copy  of  the  record  in  the  eironit  court  of  the  state, 
so  far  as  it  related  to  them,  but  which  failed  to  show  that  any  persons 
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except  themselves  had  united  in  the  contest.  The  cause  having  heen 
docketed  in  the  circuit  court  of  the  United  States,  the  proponents  of 
the  will  appeared  and  moved  to  remand,  filing  with  their  motion  an 
affidavit  showing  that  the  record  presented  by  the  petitioners  was 
defective.  The  court  thereupon  issued  a  certiorari  to  bring  in  the 
whole  record,  "including  the  record  of  all  the  appeals  taken  from  the 
order  of  the  probate  court  •  •  *  admitting  the  will  to  probate, 
by  whomsoever  instituted."  In  obedience  to  the  command  of  this 
certiorari,  a  copy  of  the  whole  record  was  certified  to  the  circuit  court 
of  the  United  States,  and,  the  foregoing  facts  appearing  therefrom, 
the  order  to  remand  was  granted.  From  that  order  Alexander  Fra- 
ser  and  Francis  P.  Fraser  brought  this  writ  of  error. 

The  objections  to  the  removal  insisted  on  here  are:  (1)  That  a 
proceeding  in  a  state  court  for  the  probate  of  a  will  is  not  removable; 
(2)  that  if  such  a  proceeding  is  removable,  \he  application  in  the 
present  case  should  have  been  made  to  the  probate  court  prior  to  the 
hearing  there,  and  that  it  comes  too  late  after  the  appeal  from  that 
«ourt  to  the  circuit  court  of  the  state;  and  (3)  that  the  requisite  citi- 
zenship of  the  parties  does  not  exist. 

In  the  view  we  take  of  the  case  it  is  necessary  to  consider  only  the 
last  of  these  objections. 

In  Michigan,  on  an  appeal  ^from  the  order  of  a  probate  couit  Ad- 
mitting a  will  to  probate,  there  is  but  one  main  issue,  to-wit, 
"whether  the  paper  propounded  is  or  is  not  a  will.  There  may  be 
more  or  less  minor  issues  included,  but  they  all  belong  to  the  same 
inquiry,  and  cannot  be  presented  separately."  IJathaway'a  Appeal, 
46  Mich.  328;  [S.  C.  9  N.  W.  Rep.  435;]  People  v.  Wayne  Co. 
39  Mich.  198.  The  only  thing  the  appellate  court  can  do  is  to  deter- 
mine the  main  issue,  and  certify  its  judgment  to  the  probate  court. 
The  contest  in  this  case  was  begun  by  citizens  of  Michigan  jointly 
with  citizens  of  Illinois  and  Iowa  against  other  citizens  of  Michigan. 
There  was  but  a  single  proceeding,  and  that  between  all  the  contest- 
ants on  one  side  and  all  the  proponents  on  the  other.  There  was 
but  one  judgment,  and  that  against  all  the  contestants.  From  the 
very  nature  of  the  proceeding  there  could  have  been  no  other.  Either 
all  the  contestants  must  succeed  or  all  fail.  They  were  all  heirs  at 
law,  and  whether  the  will  was  established  or  set  aside,  it  would  affect 
them  all  alike  and  in  the  same  right. 

Neither  was  the  position  of  the  parties  or  the  nature  of  the  contest 
changed  because  two  appeals  were  taken  by  the  contestants  instead 
of  one.    By  the  operation  of  the  two  appeals  the  controversy  was 
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transferred  from  the  probate  to  the  ciroait  coart,  and  it  stood  in  the 
circuit  court  just  as  it  did  in  the  probate  court,  -with  all  the  contest- 
ants  actively  participating  in  the  contest  on  one  side  and  all  the  pro- 
ponents  on  the  other.  It  is  unnecessary  to  consider  ^hat  would 
have  been  the  effect  of  an  appeal  by  the  citizens  of  Illinois  and  Iowa 
alone,  for  the  citizens  of  Michigan  were  not  content  to  leave  the  case 
in  that  position,  but  followed  it  to  the  circuit  court  themselves  in  the 
character  of  appellants.  Unless,  therefore,  there  was  in  the  proceed- 
ing, as  it  stood  in  the  circuit  court  of  the  state,  a  separate  contro- 
versy, which  was  wholly  between  citizens  of  different  states,  and 
which  could  be  fully  determined  between  them,  there  could  not,  ac- 
cording to  the  rule  established  in  the  Removal  Cases,  100  U.  S.  457, 
and  Blake  v.  McKim,  103  IT.  S.  336,  be  any  removal  to  the  circuit 
court  of  the  United  States  under  the  act  of  March  3,  1875,  c.  137, 
(1  Supp.  Rev.  St.  173-.) 

But  the  plaintiffs  in  error  insist  there  was  such  a  separate  contro- 
versy, and  that  they  were  entitled  to  a  removal  under  the  rulings  in 
Barney  v.  Latham,  103  U.  S.  205.  To  this  we  cannot  agree.  As 
has  already  been  seen,  the  contest,  when  begun,  was  joint  and  pre- 
sented but  one  issue  for  trial.  To  entitle  a  party  to  a  removal,  under 
the  second  cause  of  the  second  section  of  the  act,  there  must  exist 
in  the  suit  a  separate  and  distinct  cause  of  action,  on  which  a  sepa- 
rate and  distinct  suit  might  properly  have  been  brought,  and  com- 
plete relief  afforded  as  to  such  cause  of  action,  with  all  the  parties 
on  one  side  of  that  controversy  citizens  of  different  states  from  those 
on  the  other.  Hyde  v..  Ruble,  104  U.  S.  408.  To  say  the  least,  the 
case  must  be  one  capable  of  separation  into  parts,  so  that,  in  one  of 
the  parts,  a  controversy  will  be  presented  with  citizens  of  one  or  more 
states  on  one  side  and  citizens  of  other  states  on  the  other,  which 
can  be  fully  determined  without  the  presence  of  any  of  the  other 
parties  to  the  suit  as  it  has  been  begun.  Such  is  not  this  case.  As 
was  said  by  the  supreme  court  of  Michigan  in  this  very  contest,  when 
an  application  was  made  for  a  mandamtts  to  compel  the  circuit  court 
to  set  aside  an  order  consolidating  the  two  appeals,  "the  probate  of 
every  will,  whether  in  the  original  or  appellate  tribunal,  must  always 
be  single  and  complete  in  one  hearing.  It  would  be  absurd  to  have 
such  proceedings  severed,  so  that  the  will  might  be  held  good  as  to 
one  class  of  contestants,  and  bad  as  to  another.  No  matter  how 
many  different  persons  may  appeal,  they  can  only  raise  one  issue, 
and  there  can  be  but  one  trial  of  that  issue,  which  is  to  determine 
the  question  of  will  or  no  will.    •    •    •   There  can  be  no  such  thing  as 
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a  determination  of  testacy  or  intestaoj,  which  binds  one  appellant  and 
does  not  bind  the  rest.  The  controversy  includes  all  interests  that  the 
law  recognizes  for  any  purpose  and  binds  all."  For  these  reasons  it 
was  held  that  all  of  the  several  claims  of  appeal  were  merely  appear* 
anoes  in  a  single  and  indivisible  proceeding,  which  could  not  be  sev- 
ered  for  any  .purpose.  The  mandamus  asked  for  was  refused,  the 
court  remarking  that  the  order  for  consolidation  was  entirely  unnec- 
essary, and  undoubtedly  made  out  of  abundant  caution.  This  seems 
to  be  conclusive  of  the  question  now  under  consideration.  The  con- 
test was  joint  when  it  was  begun.  It  was  joint  after  the  two  appeals 
were  taken,  and  is  not  separable  for  any  purpose.  Although,  in 
form,  separate  issues  were  joined  in  the  appeals,  in  reality  they  were 
but  one,  and  were  capable  of  but  one  trial. 
The  order  remanding  the  cause  is  affirmed. 


(IM  V.  B.  9S) 

Bbown  v.  Statb  of  Golobado. 

(November  20, 1882.) 

Wiirr  or  Ebbor— Fbok  State  Stiprbiix  Ooubt. 

Where  the  case  brought  up  on  error  from  the  supreme  court  of  a  state  presents  no 
questions  as  to  the  validity  of  any  treaty,  statute,  or  authority  of  the  United 
States,  or  of  any  statute  or  authority  of  a  state  claimed  to  be  repugnant  to  the 
constitQtloD,  treaties,  or  laws  of  the  United  States,  it  will  not  be  considered  in 
the  supreme  court. 

On  Motion  to  Dismiss.  In  Error  to  the  Supreme  Court  of  the  State 
of  Colorado. 

Charles  Case  and  J.  H.  Brown,  for  plaintiff  in  error. 

Charles  H.  Toll,  Atty.  Gen.,  and  H.  M.  Teller,  for  defendant  in 
error. 

Waits,  C.  J.  This  is  a  writ  of  error  to  the  supreme  court  of  Col- 
orado to  reverse  the  judgment  of  that  court  in  a  suit  in  ejectment 
brought  by  the  state  against  the  plaintiff  in  error,  and  a  motion  has 
been  made  to  dismiss  for  want  of  jurisdiction. 

It  is  not  claimed  that  any  question  which  can  give  us  jurisdiction 
was  directly  raised  by  the  pleadings,  but  on  the  trial  the  state,  to  make 
out  its  title,  offered  in  evidence  a  deed  from  Brown,  the  plaintiff  in 
error,  to  the  territory  of  Colorado.  To  the  introduction  of  this  deed 
in  evidence  an  objection  was  made,  on  the  ground,  among  others, 
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"that  tlie  territory  of  Colorado  had  no  right  to  take  a  conveyance  of 
real  estate  at  the  time  of  making  the  deed  without  the  consent  of  the 
government  of  the  United  States."  This  objection  was  overruled  and 
an  exception  taken.  When  the  case  went  to  the  supreme  court,  one 
of  the  assignments  of  error  was  to  the  effect  that  the  court  erred  in 
receiving  this  deed  in  evidence.  As  the  judgment  of  the  district 
court  was  affirmed,  this  assignment  of  error  must  have  been  over- 
ruled. It  is  claimed  that  on  account  of  this  the  judgment  is  review- 
able here. 

To  give  us  jurisdiction  nnder  section  709  of  the  Revised  Statutes, 
it  must  in  some  way  appear  from  the  return  which  is  made  to  the  writ 
of  error  that  "the  validity  of  a  treaty  or  statute  of,  or  an  authority 
exercised  nnder,  the  United  States"  has  been  drawn  in  question  and 
the  decision  is  against  their  validity;  or  that  "the  validity  of  a  stat- 
ute of,  or  an  authority  exercised  under,  any  state"  has  been  drawn 
in  question  "on  the  ground  of  their  being  repugnant  to  the  constitu- 
tion, treaties,  or  laws  of  the  United  States,"  and  the  decision  is  in 
favor  of  their  validity;  or  that  some  "title,  right,  privilege,  or  immu- 
nity is  claimed  under  the  constitution,  or  any  treaty  or  statute  of. 
or  commission  held  or  authority  exercised  under,  the  United  States, 
and  the  decision  is  against  the  title,  right,  privilege,  or  immunity"  so 
claimed. 

It  certainly  does  not  appear  that  in  this  case  the  court  below 
decided  against  the  validity  of  any  treaty,  statute,  or  authority  of 
the  United  States,  or  in  favor  of  any  statute  or  authority  of  a  state- 
claimed  to  be  repugnant  to  the  constitution,  treaties,  or  laws  of  the 
United  States.  All  the  plaintiff  in  error  insisted  upon  below  wa& 
that  the  territory  of  Colorado  could  not  take  a  conveyance  of  real 
property  without  the  consent  of  the  government  of  the  United  States; 
but  whether  this  disability  grew  out  of  a  statute  of  the  United  States, 
or  of  the  territory,  is  not  stated.  We  know,  judicially,  and  so  did 
the  court  below,  that  congress  granted  the  territory  legislative  power 
over  all  rightful  subjects  of  legislation  consistent  with  the  constitu- 
tion and  the  provisions  of  the  organic  act,  (12  St.  172,  c.  59,  §  6,) 
and  that  neither  the  constitution  nor  the  organic  act  contained,  in 
express  terms,  any  such  limitation  as  is  now  contended  for.  There 
is  nowhere  in  any  part  of  the  record  the  least  indication  that  any 
particular  statute  of  the  United  States  was  brought  to  the  attention 
of  the  court  below,  and  a  ruling  asked  upon  it  in  connection  with  the 
objection  which  was  made  to  the  admissibility  of  the  > deed.  Na 
judge,  in  deciding  upon  the  objection,  as  it  was  made  and  presented,. 
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would  be  likelj  to  snppose  that  !f  he  admitted  the  evidence  he  would, 
deny  the  defendant  any  "right,  title,  privilege,  or  immunity"  "set  up 
or  claimed"  under  a  statute  of  the  United  States.  Certainly  if  the 
judgments  of  the  courts  of  the  states  are  to  be  reviewed  here  fur 
decisions  upon  such  questions,  it  should  be  only  when  it  appears  un- 
mistakably that  the  court  either  knew  or  ought  to  have  known  that 
Bach  a  question  was  involved  in  the  decision  to  be  made.  The  rule 
was  stated  by  Mr.  Justice  Milleb  in  Bridffe  Proprietors  v.  Hoboken 
Co.  1  Wall.  148,  thus:  "The  court  must  be  able  to  see  clearly,  from 
the  whole  record,  that  a  certain  provision  of  the  constitution  or  act 
of  congreas  was  relied  on  by  the  party  who  brings  the  writ  of  error, 
and  that  the  right  thus  claimed  by  him  was  denied."  While  Mr. 
Justice  Stobt,  in  CroweU  v.  Randall,  10  Pet.  368,  said  that  it  was 
not  necessary  that  the  question  should  appear  on  the  record  to  have 
been  raised  and  the  decision  made  in  direct  and  positive  terms,  ipgis- 
gimis  verbis;  and  that  it  was  sufficient  if  it  appeared  by  clear  and 
necessary  intendment  that  the  question  must  have  been  raised,  and 
must  have  been  decided  in  order  to  have  induced  the  judgment.  He 
also  said  it  was  "not  sufficient  to  show  that  a  question  might  have 
arisen  or  been  applicable  to  the  case,  unless  it  is  further  shown,  on 
the  record,  that  it  did  arise,  and  was  applied  by  the  state  court  to 
the  case."  Under  this  rule,  it  is  clear  the  admission  of  the  deed  did 
not  necessarily  involve  any  such  error  as  will  give  us  jurisdiction. 

Neither  does  the  record  show  that  a  decision  was  rendered  below  in 
favor  of  the  validity  of  any  law  of  Colorado  impairing  the  obligations 
of  a  contract.  No  such  qnestion  was  presented  by  the  pleadings,  and 
the  mlings  do  not  indicate  that  anything  of  the  kind  was  jbrought  to 
the  attention  of  the  court;  but  if  the  point  made  here  in  the  argu- 
ment had  been  made  below,  it  would  not  have  altered  the  condition 
of  the  case  in  regard  to  our  jurisdiction.  The  claim  is  that  the  ter- 
ritory of  Colorado  contracted  with  the  plaintiff  in  error  to  erecjt  a  capi- 
tol  and  other  public  buildings  on  the  premises  conveyed ;  but,  if  that 
were  so,  the  constitution  of  the  state  and  the  statutes  relied  on,  did 
not  impair  the  obligation  of  such  a  contract.  The  most  that  can  be 
said  of  them  is  that,  in  this  way,  the  contract  was  violated  by  the 
state.  The  question  is  not,  whether  the  constitutional  provisions  and 
the  statutes  in  question  are  valid,  but  whether,  by  the  adoption  of  the 
constitution  by  the  people,  and  the  passage  of  the  statutes  by  the  leg- 
islature, any  condition  attached  to  the  conveyance  has  been  broken 
'  which  authorized  the  plaintiff  in  error  to  revoke  his  deed  and  take 
v.l— 12 
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poBsesBion  of  the  property  he  conveyed.  The  decision  of  this  question 
by  the  state  court  is  not  reviewable  here.  All  the  obligations  of  the 
original  contract  remain,  and  the  state  has  not  attempted  to  impair 
them.  If  the  contract  is  all  the  plaintiff  in  error  claims  it  to  be, 
and  the  constitution  and  statutes  are  just  what  he  says  they  are,  the 
most  that  can  be  contended  for  is  that  the  state  has  refused  to  do 
what  the  territory  agreed  should  be  done.  This  may  violate  the  con- 
tract, but  it  does  not  in  any  way  impair  its  obligation.  If  we  should 
declare  the  constitutional  provisions  and  the  statutes  invalid  as  against 
the  contract,  it  would  not  change  the  rights  of  the  parties  in  this 
action.  Whether  valid  or  invalid,  the  plaintiff  in  error  could  not 
defend  the  action  successfully,  unless  he  was  entitled  to  revoke  bis 
deed  and  re-enter  upon  his  land,  in  case  the  territory,  or  the  state, 
delayed  for  an  unreasonable  time  to  erect  the  buildings  which  were 
contemplated.  If  he  could,  the  constitution  and  the  statutes  would 
have  no  other  effect  than  as  evidence  to  show  that  the  state  had  de- 
liberately refused  to  perform. 

It  follows  that  the  case  presents  no  question  which  can  be  con- 
sidered here,  and  the  motion  to  dismiss  is  granted. 


(107  TT.  S.  326) 

Standard  Oiii  Co.  v.  Van  Ettbh. 

(November  20,  1882.) 
CoNTBAOr — Dbuvkrt  Undbb— Mistakb. 

In  an  action  on  a  contract  to  recover  a  balance  due  on  acconnt  of  the  price  of  cer- 
tain headings  for  barrels  sold  and  delivered,  there  is  no  rolo  of  law  which  requires 
any  particular  mode  of  proof  of  a  mistake  in  the  count  of  the  pieces  delivered. 
Any  discrepancy  between  the  count  made  at  the  place  of  shipment  and  that  at 
the  place  of  delivery,  suggesting  a  possible  loss  on  transportation,  is  a  question 
of  fact  for  the  Jurjr. 

A.n  account  rendered  becomes  an  acconnt  stated,  unless  objected  to  within  a  reason- 
able time;  and  an  account  stated  cannot  be  impeached  except  for  fraud  or 
mistake. 

On  the  question  of  damai;es  for  a  breach  of  contract,  the  discretion  of  the  jury  can- 
not be  limited  in  dealing  with  the  evidence  adduced. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

D.  M.  Dickinson  and  L.  T.  Griffin,  for  plaintiff  in  error. 

W.  H.  Smith,  Harrison  Greer,  and  M.  E.  Cro/oot,  for  defendant  in 
error. 
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Matthews,  J.  This  action  was  originally  brought  in  the  state  cir- 
enit  court  for  the  county  of  Genesee,  in  Michigan,  and  removed  by 
the  plaintiff  in  error,  who  was  defendant  below,  into  the  circuit  conf* 
of  the  United  States  for  the  eastern  district  of  Michigan.  The  defend- 
ant in  error  sued  as  assignee  of  Merritt  &  Helme,  partners  as  J.  J.  Mer- 
ritt  &  Co.,  who  were  assignees  of  J.  J.  Merritt,  upon  a  certain  contract 
entered  into  between  him  and  the  Standard  Oil  Company,  and  subse- 
quent modifications  thereof,  to  recover  a  balance  alleged  to  be  due 
thereon  on  account  of  the  price  of  certain  headings  for  oil  ban-els  sold 
and  delivered  in  pursuance  thereof. 

By  the  original  contract,  dated  October  4,  1873,  Merritt,  described 
as  of  Lapeer,  Michigan,  sold  the  Standard  Oil  Company  2,000,000 
heading  suitable  for  oil  barrels,  to  be  sawed  22  inches  in  length,  full 
one  inch  thick  on  sap,  and  full  one-half  inch  thick  on  the  heart  edge, 
and  whenever  more  than  two  pieces  are  required  to  make  a  head  the 
same  shall  be  counted  as  two;  to  be  delivered  on  board  the  cars  at 
Cleveland,  Ohio,  on  or  before  March  1,  1875,  subject  to  the  count 
and  inspection  of  the  Standard  Oil  Company,  who  agreed  to  receive 
and  pay  for  the  same  as  fast  as  inspected  at  the  price  of  $40  per 
thousand.  Merritt  also  agreed  that  full  one-half  of  the  whole  amount 
of  the  heading  should  saw  full  two-pieced  heading,  and  the  Standard 
Oil  Company  agreed  in  that  case,  and  if  the  otherhalf  were  not  more 
than  three-pieced  heading,  they  would  pay  an  additional  one  dollar 
per  thousand  on  the  whole  amount.  It  was  further  agreed  that 
Merritt  should  have  the  privilege  of  drawing,  on  sight  drafts,  for  $25 
per  thousand,  through  bank,  accompanied  by  duplicate  bill  of  lading 
signed  by  railroad  company,  as  evidence  of  shipment,  and  that  the 
cars  should  be  so  loaded  as  to  have  a  net  value  in  Cleveland  of 
amonnt  of  draft  after  culling  and  paying  freight. 

This  contract  was  modified  by  a  supplemental  agreement  of  April 
1,  1874,  Helme  then  becoming  a  party  to  it,  by  which  it  was  stipu- 
lated that  Merritt  &  Co.  should  make  and  deliver  the  heading,  prop- 
erly piled  on  land  in  Lapeer  controlled  by  the  Standard  Oil  Company; 
the  latter  to  furnish  a  man  to  count  the  heading  as  nearly  as  might 
be  from  week  to  week  as  piled,  but  not  to  inspect  it,  the  object  of 
the  count  being  to  obtain  an  approximate  estimate  of  the  heading 
thus  piled,  in  order  to  determine  from  time  to  time  the  amount  of 
advances  to  be  made  thereon;  \>ut  thereupon  the  delivery  of  the 
heading  so  counted  should  be  deemed  complete,  and  the  heading 
should  then  become  the  property  of  the  Standard  Oil  Company  ab- 
solutely, Merritt  &  Co.  being  entitled  to  draw  upon  certificates  of 
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Buch  couiits  at  the  rate  of  $20  per  thousand,  on  which  advances  the 
oil  company  were  to  be  allowed  interest  at  the  rate  of  10  per  cent, 
per  annum  until  the  heading  should  be  received  at  Cleveland,  and 
also  to  charge  the  cost  of  insurance  thereon  to  the  amount  of  $21  per 
thousand ;  the  loss  by  fire,  if  any,  above  that  amount  to  be  borne  by 
Merritt  &  Go.  In  all  other  respects  the  terms  of  the  original  con- 
tract were  to  govern. 

On  May  29,  1874,  another  modification  of  the  contract  was  made, 
which  recited  that  "through  an  error  made  by  the  inspector,  employed 
by  said  Standard  Oil  Company,  the  said  J.  J.  Merritt  &  Co.  have  re- 
ceived from  the  said  Standard  Oil  Company  money  in  excess  of  the 
amount"  which,  under  the  contract,  they  were  entitled  to  receive, 
amounting  to  about  $2,500,  and  made  certain  provisions  as  to  tlie 
time  and  mode  in  which  it  should  be  refunded,  but  otherwise  left  the 
contract  unchanged. 

On  August  24, 1874,  a  further  modification  was  agreed  to,  increas- 
ing the  amount  of  the  advances  to  $25  per  thousand  en  the  second 
million  of  the  heading.  The  heading  was  manufactured  mostly  in 
1874,  and  was, piled  on  each  side  of  the  railroad  track,  upon  land 
leased  for  that  purpose  by  the  defendant  below,  and  shipments  begun 
in  May,  1875.  Testimony  on  the  part  of  the  plaintiff  below  was 
offered  and  admitted  to  show  that  in  loading  an  accurate  account  was 
made  and  kept  of  each  car  loaded,  of  the  number  of  the  oar,  the 
line  to  which  it  belonged,  and  the  number  of  pieces  in  each  car,  and 
th^t  there  werp  391  car-loads,  containing  in  all  2,691,660  single 
pieces.  After  the  first  four  car-loads  had  been  shipped  through,  all 
rail,  an  arrangement  was  made  between  the  parties  by  which  the 
rest  of  the  heading  was  to  be  sent  by  rail  from  Lapeer  to  Detroit,  a 
distance  of  60  miles,  and  thence  by  vessel  to  Cleveland.  These  first 
four  car-loads  by  rail  and  the  first  cargo  by  vessel  were  counted  and 
inspected  by  the  defendant  below  at  Cleveland,  and  returns  of  the 
result  made  to  Merritt  &  Co.  These  returns  showed  the  number  of 
matched  headings  and  the  number  of  single  pieces  rejected,  on  in- 
spection, as  deficient  in  size  and  quality,  called  "culls;". and  it  ap- 
pearing that  these  were  but  a  small  portion  of  the  whole,  it  was  then 
agreed  that  if  Merritt  &  Co.  would  cull  before  shipment  as  closely  as 
they  had  done  in  these  shipments,  the  defendant  would  not  cull  any 
more  at  Cleveland,  but  would  merely  match  and  count  the  matched 
heads.  Evidence  was  offered  on  tne  part  of  the  plaintiff  below,  and 
admitted,  to  prove  that  the  subsequent  deliveries  were  equal  on  an 
average  with  these  shipments  as  to  quality  and  size;  and  that,  cal- 
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CDlating  the  entire  quantity  b;  this  comparison,  it  wonid  sho^r  a  de  . 
lively  of  263,303  matdhed  headings,  more  than  had  been  accounted 
for,  which,  at  |40  per  1,000,  amounted  to  $10,582.12. 

It  was  in  evidence,  on  the  part  of  defendant  below,  that  on  receipt 
of  the  heading  at  Cleveland,  it  was  inspected  by  their  inspector. 
Ihis  inspector  being  called  as  a  witness,  testified  that  he  actually 
matched  the  whole  of  the  first  cargo  as  it  was  counted  and  inspected, 
but  the  rest  by  only  averaging  from  samples;  that  is,  he  laid  off  and 
piled  up  a  thousand  pieces,  and  arrived  at  the  matching  by  seeing 
how  many  pieces  it  took  to  make  the  number  of  inches,  and  made  an 
average  &om  that.  The  whole  number  of  pieces,  as  taken  by  the 
teamsters,  were  reported  to  him,  of  which  be  made  a  record,  and 
then  reduced  it  to  matched  heading,  which  he  reported  to  the  com-, 
pany.  The  number  of  single  pieces,  in  gross,  was  2,296,160,  mak- 
ing of  matched  heading  1,958,539  pieces.  This,  he  said,  was  the 
usual  mode  of  counting  and  matching. 

It  was  admitted,  on  the  part  of  the  defendant  below,  that  in  going 
carefully  over  the  inspector's  calculations,  errors  had  been  discovered 
in  computation,  35  in  number,  some  in  favor  of  and  some  against  the 
company,  and  resulting  in  a  balance  of  $144.34  against  them,  for 
which  they  admitted  their  liability. 

On  the  basis  of  the  count  of  their  inspector,  the  Standard  Oil  Com- 
pany rendered  to  Merritt  &  Co.  an  account,  dated  August  20,  1875, 
showing  a  credit  balance  of  $542.54.  That  balance  was  paid  and 
accepted,  and  no  Objection  made  to  the  statement  of  the  account,  un- 
til the  bringing  of  this  suit,  January  10, 1876.  One  car-load  of  head- 
ing was  shipped  after  the  close  of  that  account,  and  was  accounted 
for  September  25,  1875. 

There  was  other  evidence,  on  each  side,  which,  it  was  claimed, 
tended  to  establish  the  accuracy  of  the  counts,  respectively,  made  at 
Lapeer  and  at  Cleveland.  There  was-no  evidence  bearing  upon  the 
question  of  any  loss  of  heading  between  Detroit  and  Cleveland;  but 
it  did  appear  in- evidence  that  when  the  heading  was  loaded  in  De- 
troit, upon  vessels,  bills  of  lading  were  made  and  delivered  to  the 
captains  of  the  boats,  showing  the  number  of  ear-loads  of  beading  on 
each  vessel,  which  bills  of  lading  were,  upon  the  arrival  of  the  vessels 
in  Cleveland,  delivered  to  the  defendant  below,  at  its  office,  when 
freight  was  paid  thereon  and  charged  to  Merritt  &  Co.,  the  bills  of 
lading  being  retained  by  the  Standard  Oil  Company.  There  was  no 
evidence  tending  to  impeach  the  good  faith  of  the  count  on  either 
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side,  or  that  the  inspector  of  the  defendant  below  was  not  a  compe- 
tent person  for  the  business  intrusted  to  him.' 

The  court  charged  the  jury,  in  substance,  that  by  the  terms  of  the 
contract,  as  modified  on  April  1, 1874,  the  heading  became  the  prop- 
erty of  the  Standard  Oil  Company,  on  delivery  at  Lapeer  on  land 
leased  by  it,  but  subject  to  their  inspection  and  count  at  Cleveland; 
that  if  that  count  was  made  fairly  and  in  the  exercise  of  the  best  judg- 
ment of  the  inspector,  it  would  be  binding  on  the  plaintiff,  unless  its 
variance  from  the  actual  truth  was  too  great  to  be  accounted  for  by 
any  error  of  judgment,  in  which  case  the  plaintiff  was  not  precluded 
from  showing  a  mistake ;  that  if  upon  all  the  evidence,  the  jury  should 
be  unable  to  determine  whether  there  was  fraud  or  mistake  in  the 
■count  upon  either  side,  or  if,  upon  being  satisfied  that  there  had  been 
fraud  or  mistake,  they  were  unable  to  determine  which  party  is  re- 
sponsible for  it,  they  must  find  for  the  defendant,  except  as  to  the 
small  amount  admitted  to  be  due.-  And  the  jury  was  also  instructed 
that  the  count  and  inspection,  so  far  as  it  involved  the  culling  or  re- 
jection of  defective  pieces  and  matching,  so  as  to  determine  how  many 
single  pieces  were  required  to  make  a  matched  heading,  according  to 
the  contract,  was  a  matter  of  judgment  on  the  part  of  the  inspector, 
which,  if  honestly  exercised,  would  be  binding;  and  that,  consei- 
quently,  the  proof  of  mistake  upon  the  case,  as  it  rose  upon  the  evi- 
dence, was  confined  to  the  count  of  the  whole  number  of  single  pieces, 
and  the  consequent  error,  if  such  were  proved,  as  to  the  number  of 
matched  headings;  although  the  defendant  company  was  not  bound 
by  the  contract  to  make  a  gross  count  to  determine  the  whole  number 
of  single  pieces,  or  to  keep  any  memorandum  or  estimate  of  any  such 
gross  count,  or  to  make  return  thereof  to  Merritt  &  Co.,  its  duty  be- 
ing performed  if  it  handled  all  the  heading  delivered  to  it,  and  hon- 
estly and  correctly  counted  it  in  such  a  way  as  to  determine  the  num- 
ber of  complete  heads. 

As  to  the  account  stated  and  rendered,  the  court  charged  the  jury, 
in  effect,  that  thie  account  having  been  rendered  in  September,  1875, 
and  no  objection  having  been  made  until  January,  1876,  by  the  bring- 
ing of  the  suit,  it  had  been  kept  such  a  time  as  made  it  an  admission 
on  the  part  of  Merritt  &  Co.  of  its  correctness,  but  that  the  plaintiff 
was  not  estopped  from  showing  fraud  or  mistake  in  it,  which,  how- 
ever, should  be  made  clearly  to  appear,  the  burden  of  proof  resting 
upon  the  plaintiff  to  establish  it. 

Various  exceptions  were  duly  taken  to  the  rulings  of  the  court  in  the 
admission  of  evidence,  in  refusing  to  instruct  the  jury  as  requested,  and 
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to  the  ehatf^e  as  given,  whioh,  so  far  as  necessary,  will  be  referred  to 
in  their  order.  A  Tordiet  was  returned  in  favor  of  the  plaintiff  below 
for  $7,688,  and  judgment  rendered  thereon,  which  the  defendant  be- 
low now  brings  into  review  upon  this  writ  of  error. 

1.  It  is  objected  by  the  plaintiff  in  error,  in  the  first  place,  that 
the  court  erred  in  admitting  evidence  as  to  the  counts  by  both  parties 
of  the  whole  number  of  single  pieces  of  heading,  and  submitting  to 
the  jury  the  comparison  between  them,  as  furnishing  any  means  of 
establishing  error  in  the  count  of  matched  headings.  It  is  argued 
that  the  eoant  of  gross  pieces  was  not  recognised  by  the  contract,  as 
it  contemplated  only  a  count  of  matched  headings;  and  that,  as  this 
involved  culling  the  bad  from  the  good,  and  the  matching  of  single 
pieces  to  constitute  the  heading  required  by  the  contract,  and  then 
only  a  count  of  the  number  of  the  latter,  the  process  involved,  at  least 
in  two  of  its  steps,  the  exercise  of  skill  and  judgment,  and  made  it 
necessary,  if  mistake  was  relied  on,  to  show  directly  that  it  bad  oc- 
curred in  the  actual  count  of  matched  headings.  But,  as  we  have 
already  stated,  the  culling  had  been  dispensed  with  after  the  first 
four  cai^oes;  and  the  matching,  as  testified  to  by  the  inspector,  was 
made  upon  an  estimate  based  upon  a  few  experiments,  according  to 
which,  upon  an  average,  the  whole  number  of  single  pieces  was  re- 
duced to  matched  headings.  It  did  become  necessary,  therefore,  for 
the  inspector  to  make  a  count  of  the  single  pieces,  as  the  means  of 
arriving  at  the  number  of  matched  headings.  It  was  also  contem- 
plated by  the  contract  that  a  count  of  single  pieces  should  be  made 
at  Lapeer,  by  a  counter,  also  appointed  by  the  defendant  below,  for 
the  purpose  of  determining  the  amount  of  advances  to  which  Merritt 
k  Co.  were  entitled ;  and  although  this  count  was  not  the  final  and 
conclusive  one,  it  was  quite  legitimate  to  use  it  in  comparison  with 
that  made  at  Cleveland,  as  one  mode  of  testing  the  accuracy  of  the 
latter.  And  this  comparison  was  justified  by  the  evidence,  also  ob- 
jected to,  that  in  those  particulars  which  might  affect  the  ratio  of 
single  pieces  to  matched  headings,  such  as  size,  quality,  etc.,  the 
early  cargoes,  in  respect  to  which  that  ratio  had  been  determined  by 
aetnal  inspection  and  count,  averaged  no  better  than  all  subsequent 
deUveridS.  It  furnished  to  the  jury,  quite  fairly  and  consistently 
with  the  intent  of  the  parties  to  the  contract,  a  means  of  determining 
whether  there  had  not  been  a  mistake  in  the  last  count,  properly  lim- 
ited by  the  court  in  the  rule  that  the  discrepancy  must  be  so  great 
as  that  it  could  not  reasonably  be  accounted  foi:  by  any  mere  varia- 
tion of  judgment  in  the  matter  of  matching. 
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It  is  admitted  by  connsel  for  plaintiff  in  error,  and  snch  nn^loabt- 
edly  is  the  law,  that  the  connt  of  the  inspector  at  Cleveland  was  sub- 
ject to  impeachment  for  fraud  or  mistake ;  the  mistake  being  not  a 
mere  alleged  error  of  judgment,  but  one  of  fact,  which  prevented  the 
proper  exercise  of  his  judgment.  Booh  was  the  character  of  the  mis- 
take to  which  the  evidence  was  directed,  namely,  a  mistake  in  connt- 
ing  the  number  of  single  pieces,  which  formed  the  basis  of  an  esti- 
mate and  average  from  which  the  number  of  matched  heading  was 
deduced.  The  objection  seems  to  be  directed  to  the  mode  of  proof, 
it  being  insisted  that  it  should  be  direct  evidence  of  the  fact  of  a 
mistake,  independent  of  the  evidence  of  its  amount.  Bat  we  are  not 
aware  of  any  rule  of  law  which  requires  any  partienlar  method  of 
proving  such  a  fact,  differing  from  that  required  to  prove  any  similar 
fact.  Whatever  naturally  and  logically  tends  to  establish  it  is  com- 
petent evidence.  If  a  stranger  had  stood  by  at  Cleveland,  and,  fol- 
lowing the  inspector  in  his  count  of  single  pieces,  had  detected  him 
in  error,  which  would  necessarily  affect  the  final  count  of  matched 
headings,  he  would  thereby  have  been  a  competent  witness  to  prove 
the  discrepancy.  Proof  of  a  similar  count  at  Lapeer  would  diifer 
only  in  degree,  and  not  in  quality,  as  evidence  to  the  same  effect. 

It  is  suggested,  however,  in  reply  to  this,  that  in  the  latter  case  an 
indispensable  link  in  the  chain  necessary  to  connect  the  count  at  La- 
peer with  that  at  Cleveland  is  wanting,  because  it  is  admitted  that 
there  was  no  evidence  to  show  that  all  the  pieces  of  heading  shipped 
at  Lapeer  were  in  fact  delivered  at  Cleveland,  and  for  aught  that 
appears  the  quantity  of  the  apparent  difference  may  have  been  lost 
in  transportation  between  the  two  places.  But  whether  this  was  so 
probable,  as  to  more  reasonably  account  for  the  discrepancy,  than 
the  supposition  of  an  error  in  one  or  both  oounta,  was  a  matter  for 
the  consideration  of  the  jury.  They  were  not  bound  to  assume  a 
loss  in  transportation  in  the  absence  of  any  evidence  on  the  subject, 
and  were  entitled  to  assume  that  the  shipments  arrived  at  their  des- 
tination undiminished,  in  the  absence  of  any  reason  to  the  contrary, 
especially  in  view  of  the  fact  that  there  had  been  no  complaint  from 
any  quarter  that  the  number  of  car-loads  called  for  by  the  bills  of 
lading  was  not  verified,  or  that  more  freight  had  been  charged  and 
paid  than  would  be  due  if  there  had  been  a  deficiency.  But  inde- 
pendent of  this,  and  on  the  assumption  that  the  whole  amount  of 
the  discrepancy  between  the  two  counts  could  be  accounted  for  by 
an  actual  loss  in  transportation,  the  case  of  the  defendant  below 
would  not  have  been  strengthened.     Although  the  count  was  to  be  of 
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matched  headings,  and  at  Cleveland,  and  conclusive  in  the  absence 
of  fraud  or  mistake,  nevertheless,  by  the  modified  contract  of  April 
1,  1874,  the  delivery  of  the  beading  took  place  at  Lapeer,  so  as  to 
pass  the  property  in  the  heading  absolutely  to  the  Standard  Oil  Com- 
pany. And  as  the  risk  follows  the  title,  any  loss  that  subsequently 
accrued  by  non-delivery  on  the  part  of  the  carriers  would  be  the 
loss  of  the  defendant  below,  and  the  plaintiff  would  be  entitled  to  re- 
cover the  contract  price  on  proof  of  the  quantity  of  single  pieces  re- 
duced to  matched  headings,  delivered  at  Lapeer,  upon  the  best 
evidence  that  could  be  adduced  under  such  circumstances,  although 
they  could  not  be  actually  counted  and  matched*  at  Cleveland,  as  re- 
quired by  the  terms  of  the  contract. 

2.  It  is  next  objected  by  the  plaintiff  in  error  that  the  court  below 
erred  in  Its  rulings  upon  the  account  offered  and  admitted  in  evidence, 
and  which  it  was  claimed  was  a  slated  account.  The  claim  on  this 
part  of  the  case  is  that  an  account  rendered  becomes  an  account 
stated,  unless  objected  to  within  a  reasonable  time ;  that  what  con- 
stitutes a  reasonable  time  in  such  a  case  is  a  question  of  law;  and 
that  an  account  stated  cannot  be  impeached  except  for  fraud  or  mis- 
take ;  and  in  support  of  these  propositions  counsel  cite  Perkins  v. 
Hart,  11  Wheat.  237 ;  Toland  v.  Sprague,  12  Pet.  334 ;  Wiggins  v. 
Burkham,  10  Wall.  129;  Lockwood  v.  Thorne,  11  N.  Y.  170;  and 
other  cases. 

There  is  no  dispute  but  that  this  is  a  correct  statement  of  the  law, 
and  it  is  precisely  what  was  charged  by  the  circuit  court,  and  in  the 
very  language  of  instructions  asked  for  by  the  plaintiff  in  error.  The 
court  followed  it  up  by  adding  also  that  the  lapse  of  time  from  Sep- 
tember, 1875,  when  the  account  was  rendered,  to  January,  1876, 
when  the  suit  was  begun,  without  objection,  converted  it  into  a  stated 
account,  which  could  be  impeached  only  for  fraud  or  mistake.  But 
the  same  evidence  which  sufficed  to  establish  a  mistake  in  the  count 
at  Cleveland  on  the  part  of  the  inspector,  also  impeached  the  account, 
for  it  was  founded  on  that  count  and  embodied  its  mistake. 

3.  It  is  further  alleged  as  error  that  the  court  refused  to  instruct 
the  jury,  as  requested  by  plaintiff  in  error,  that  "this  cause  is  based 
upon  the  ground  of  either  fraud  or  mistake,  and  there  is  no  evi- 
dence of  any  kind,  except  the  two  counts,"  referring  to  the  number 
of  headings  delivered,  "and  if  the  jury  find  a  verdict  for  the  plaintiff, 
they  must  find  a  verdict  for  the  entire  amount.  Either  the  defend- 
ant is  liable  for  this  entire  amount  or  it  is  not  liable,  except  for  the 
small  sum  admitted."     This  request  was  very  properly  denied  by  the 
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court.  There  !b  no  rule  of  law  that  limits,  in  snch  a  manner,  the  discre- 
tion of  the  jnry  in  dealing  with  the  evidence  on  a  question  of  damages 
in  such  a  case.  The  very  spirit  of  trial  by  jury  is  that  the  experience, 
practical  knowledge  of  affairs,  and  common  sense  of  jurors,  may  be 
appealed  to,  to  mediate  the  inconsistencies  of  the  evidence,  and 
reconcile  the  extravagances  of  opposing  theories  of  the  parties. 
There  was  nothing  illogical  in  the  present  case,  in  the  verdict  of  the 
jury,  proceeding  upon  the  supposition  of  possible  errors  in  both 
counts,  and  making  probable  allowances  for  their  amount,  although 
no  mathematical  calculation  could  be  made  to  demonstrate  the  exact 
accuracy  of  the  result.  But  even  if  the  ruling  was  erroneous,  as 
alleged,  it  is  difficnlt  to  understand  how  it  could  have  prejudiced  the 
plaintiff  in  error.  The  argument  presupposes  that  the  evidence  jus- 
tified a  verdict  for  the  larger  amount,  and  establishes  merely  that  it 
was  for  less  than  it  might  properly  have  been.  Whatever  error  was 
committed  in  this  respect  was  certainly  not  to  the  prejudice  of  the 
party  complaining. 

One  of  the  witnesses  for  the  plaintiff  below,  on  cross-examination, 
was  asked  this  question :  "Have  yon  not  recently  stated  to  different 
parties,  in  talking  about  the  matter,  that  yon  wanted  them  to  recover 
here,  because  you  would  then  get  your  pay?"  The  plaintiff's  counsel 
objected  to  the  question  on  the  ground  that  it  did  not  specify  time 
and  place,  to  which  snch  suggestion  defendant's  counsel  replied  that 
he  did  not  propose  to  impeach  the  witness;  whereupon  the  court 
sustained  the  objection,  and  to  that  ruling  an  exception  was  taken. 
There  is  no  error  in  this.  If  the  object  was  to  impeach  the  witness 
by  subsequent  contradiction,  the  question  was  clearly  incompetent, 
as  too  indefinite.  If  the  design  was  to  impeach  the  witness  in  another 
mode,  as  by  showing  interest  or  bias,  supposing  it  to  have  been  com- 
petent for  such  purpose,  as  to  which  we  express  no  opinion,  it  was 
the  duty  of  counsel  to  have  accompanied  his  disclaimer  with  that 
qnalification.  He  most  be  taken,  without  such  explanation,  to  have 
waived  the  objection.  The  disclaimer,  in  its  general  form,  was  broad 
enough  to  cover  every  form  of  impeaching  the  credit  of  the  witness, 
and  it  cannot  be  narrowed  now  without  injustice. 

'We  have  considered  all  the  exceptions  of  the  plaintiff  in  error,  and 
find  no  error  in  the  record.     The  judgment  is  accordingly  affirmed. 
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CiTT  or  New  Obleanb  v.  New  Obluns,  M.  &  T.  B.  Go. 

(Kovember  20, 1882.) 

« 

APPMAIi— DlBMTHHATr-COMPBOinaE  OF  CASB. 

On  Motion. 

12.  T.  Merrick  and  H.  C.  Miller,  for  appellants. 

Tkos.  L.  Bayne  and  John  L.  Cadwalader,  for  appellees. 

Waitb,  G.  J.  This  case  was  continued  at  the  request  of  the  par* 
ties  on  the  tenth  «f  October.  The  appellee  now  presents  a  stipulation 
for  the  dismissal  of  the  appeal,  signed  by  the  city  attorney  of  New 
Orleans,  pursuant  to  the  terms  of  a  compromise  of  the  matter  in  dis* 
pute  made  with  the  city  council,  and  askeT  to  have  the  appropriate 
order  entered  upon  that  stipulation.  The  board  of  liquidation  of  the 
city  debt  of  New  Orleans  comes  to  resist  the  entry  of  any  such  order, 
on  the  ground  that,  during  the  pendency  of  the  appeal  in  this  court, 
authority  over  the  subject-matter  of  the  controversy  has  been  trans- 
ferred from  the  city  council  to  that  board,  and  that  the  compromise 
which'  has  been  effected  is  not  binding.  The  board  also  asks  permis* 
sion  to  prosecute  the  appeal  in  the  name  of  the  city.  It  is  conceded 
that  the  city  council  made  the  compromise  which  is  claimed,  and  that 
the  appellee  is  entitled  to  a  dismissal  of  the  appeal  if  the  council  had 
authority  to  do  what  it  has  done  and  the  compromise  was  fairly  made. 
The  dispute  as  to  the  authority  of  the  council  presents  questions  too 
important  to  be  settled  summarily  on  these  motions. 

it  is,  therefore,  ordered  that  the  cause  and  pending  motions  be 
continued  nntil  the  next  term,  and  that  the  appeal  be  then  dismissed, 
in  accordance  with  the  stipulation  on  file,  unless  the  board  of  liqui- 
dation begin  and  prosecute,  without  unnecessary  delay,  in  some  court 
of  competent  jurisdiction,  an  appropriate  proceeding  to  set  aside  the 
compromise  which  has  been  made  with  the  city  counoiL 
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(lOe  U.  &  166) 

Clotjgh  V.  GiLBBBT  &  Babtcer  Manuf'o  Co.  and  others. 
(November  27, 1882.) 

PaTBHTB  fob  IirVBNTIOIfS — GAB-BuitinCBS — ^IirPRINaBMBNT. 

The  claims  of  letters  patent  granted  to  Theodore  Clough,  July  14,  1870,  for  an 
"improTsment  in  gas-liumers,"  namely,  (1)  "the  bat-wing  burner,  perforated 
at  the  base,  in  combination  with  the  surrounding-tube,  substanlially  as  de- 
scribed;" (2)  "in  combinalion  with  the  bat- wing  burner,  perforated  at  the 
base,  and  surrounding-tube,  the  tubular  valve  for  regulating  the  supply  of  ex- 
ternal gas  to  the  burner,  substantially  as  described," — are  valid. 

Both  of  said  claims  are  infringed  by  a  burner  constructed  in  accordance  with  the 
description  contained  in  letters  patent  granted  to  John  F.  Barker,  July  26, 
1870,  for  an  "  improvement  in  gas-burners." 

A  prior  burner  was  set  up  as  anticipating  the  invention.  If  used  now  in  a  way  in 
which  it  was  nefVer  designed  to  be  used,  and  was  not  shown  to  have  ever 
been  used,  before  Clough's  invention,  it  might  be  made  to  furnish  a  supple- 
mentary supply  of  gas.  But,  as  it  was  not  designed  for  the  same  purpose  as 
Clough's  burner,  and  no  person  looking  at  it  or  using  it  would  understand  that 
it  was  to  be  used  in  the  way  Clough's  was  used,  and  it  was  not  shown  to  have 
been  really  used  and  operated  in  that  way,  it  was  held  not  to  have  amounted  to 
an  invention  of  what  Clough  invented. 

The  combination  of  the  first  claim  being  new,  and  Clough  having  been  the  first 
person  who  applied  a  valve  regulation  of  any  kind  to  such  combination,  he  is 
entitled  to  hold  as  infringements  of  the  second  claim  all  valve  regulations,  ap- 
plied to  such  a  combination,  which  perform  the  same  office  in  substantially  the 
same  way  as,  and  were  known  equivalents  for,  his  form  of  valve  regulation. 

Appeal  from  the  Circait  Court  of  the  United  States  for  the  Soath- 
em  District  of  New  York. 

R.  H.  Lyon  and  E.  N.  Dickeraon,  for  appellant. 

Wm.  Stanley,  for  appellee. 

Blatchfobd,  J.  This  suit  was  brought  by  the  appellant  against 
the  appellees  to  recover  for  the  infringement  of  letters  patent  granted 
to  the  appellant  July  14,  1870,  for  an  "improvement  in  gas-burn- 
ers." The  circait  court  dismissed  the  bill.  The  specification  of  the 
patent  says : 

"My  invention  relates  more  particularly  to  the  burners  for  burning  illumi- 
nating gas  made  by  saturating  air  with  vapors  of  gasoline,  commonly  called 
air-gas.  It  has  been  found  that  common  bat-wing  or  fish-tail  burners  are  not 
adapted  to  burning  this  gas  as  ordinarily  made,  owing  to  the  variable  density 
of  the  gas  coming  from  the  generating  apparatus.  The  object  of  my  im- 
provement is  to  adapt  the  slitted  or  bat-wing  burner  to  the  burning  of  air- 
gas.  Said  improvements  consist — First,  in  perforating  the  base  of  the 
burner-tube  with  small  boles  or  passages  for  gas  to  escape  at  the  base  of  the 
burner,  and  surrounding  the  burner  with  a  tube  open  at  the  top  but  closed  at 
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the  bottom,  and  united  to  the  bnrner  below  the  perforations  in  the  burner- 
tnbe.  It  is  more  convenient  to  screw  the  tube  to  the  burner,  but  it  may  be 
Attached  in  any  suitable  manner.  Second,  in  regulating  the  escape  of  the  gas 
from  the  perforations  at  the  base  of  the  burner  by  a  sliding  tubular  valve  or 
out-ofl,  introduced  into  the  burner-tube  at  the  base  and  extending  upward 
within  it,  the  position  of  the  tubular  valve  being  regulated  by  a  screw. 
These  improvements,  by  furnishing  a  regulated  supply  of  gus  outside  of  the 
burner,  but  directed  to  the  tip  of  the  burner  by  the  surrounding-tube,  give 
steadiness  and  increased  illuminating  power  to  the  flame  of  the  bat-wing 
burner  and  make  it  a  desirable  burner  for  burning  air-gas.  The  drawings 
represent  a  bat-wing  burner  as  improved  by  me.  Figure  1  represents  an  ele- 
vation of  my  improved  burner  attached  to  a  short  piece  of  gas-pipe.  Figure 
2,  a  view  showing  the  surrounding  tube  in  section  and  the  burner  therein. 
Figure  3,  a  vertical  section  through  the  burner  and  tube.  Figure  4,  a  trans- 
verse section  through  the  bjseof  the  burner-tube.  Letter  a  represents  the 
burner-tip;  b,  the  burner-tube;  e,  perforations  at  the  base  of  the  burner-tube; 
d,  the  surrounding-tube  screwed  to  the  base  of  the  bumer-tnbe;  e,  the  tubu- 
lar valve  extending  up  in  the  burner-tube,  and  operated  by  an  annular  screw, 
/,  attached  to  the  lower  end.  Said  annular  screw,  besides  having  a  screw  to 
woric  in  the  base  of  the  burner,  has  an  internal  screw  by  which  it  and  the 
burner  are  attached  to  the  gas-pipe,  as  clearly  shown  in  figure  3  and  the  other 
drawings,  the  gas-way  being  through  the  annular  screw  and  tubular  valve  to 
the  burner.  As  the  burner  is  connected  to  the  gas-pipe,  g,  by  means  of  the 
annular  screw,  the  adjustment  of  the  gas  escaping  through  the  perforations 
of  the  burner-tube  is  easily  made  by  turning  the  burner  upon  the  annular 
screw.  I  claim  as  my  invention  and  improvement  in  air-gas  burners,  the 
bat- wing  burner,  perforated  at  the  base,  in  combination  with  the  surrounding- 
tube,  sut>3tantially  as  describ^.  Also,  in  combination  with  the  bat-wing 
burner,  perforated  at  the  base,  and  surrounding-tube,  the  tubular  valve  for 
regulating  the  supply  of  external  gas  to  the  burner,  substantially  as  de- 
scribed." 

The  defendants,  in  their  answer,  set  up  that  they  have  not  infringed 
the  patent,  and  that  it  is  void  for  want  of  novelty.  At  the  request 
of  both  parties  a  trial  at  law  was  had  in  the  oonrt  below,  of  two 
questions : 

"  First,  whether  or  not  the  complainant  is  the  first  and  original  inventor 
of  the  improvement  in  gas-burners  for  which  the  first  above-named  patent 
has  been  granted  to  him;  second,  whether  or  not  the  gas-burners  manufac- 
tured by  the  defendants  are  substantially  identical  with  those  described  in  the 
complainant's  patent  and  schedule  thereto  annexed,  in  their  construction  and 
mode  of  operation." 

The  issues  were  tried  before  the  conrt  and  a  jury,  and  the  jaty 
answered  both  of  the  qaestions  in  the  affirmative.  Afterwards,  on  a 
ease  made,  the  defendants  moved,  before  the  judge  who  tried  the 
issues,  for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
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the  weight  of  the  evidence.  He  denied  the  motion  in  a  written  opin- 
ion, in  which  he  stated  that  the  weight  of  the  evidence  on  the  ques- 
tion of  infringement  was  not  such  as  to  justify  him  in  granting  a 
new  trial,  and  that  he  was  satisfied  with  the  conclusion  of  the  jury 
on  the  question  of  priority.  He  afterwards  signed  and  filed  a  certif- 
icate that  in  his  opinion  the  verdict  on  both  questions  was  sustained 
by  the  evidence  given. 

The  burners  made  by  the  defendants  were  made  in  accordance 
with  the  description  of  the  first  form  of  burner  described  in  the 
'  specification  of  letters  patent  granted  to  John  F.  Barker,  one  of  the 
defendants,  July  26,  1870,  for  an  "improvement  in  gas-burners." 
The  drawings  of  that  patent  consist  of  10  figures,  which  are  thus 
referred  to  in  the  specification : 

"Figure  1  is  a  side  view  of  one  modification  of  my  invention;  figure  2  is 
a  side  view  of  the  shell;  figure  3  is  a  side  view  of  the  burner;  figure  4  is  a 
vertical  longitudinal  section  of  the  shell  through  line,  A,  B.  of  figure  2;  figure 
5  is  a  vertical  longitudinal  section  of  the  burner  through  line,  C,  D,  of  figure 
3;  figure  6  is  a  side  view  of  another  modification  of  my  invention;  figure  7  is 
a  side  view  of  the  shell;  figure  8  is  a  side  view  of  the  burner;  figure  9  is  a 
vertical  longitudinal  section  of  the  shell  through  line,  £,  F,  of  figure  7;  and 
figure  10  is  a  vertical  section  through  line,  G,  H,  of  figure  8." 

The  specification  goes  on  to  say: 

"  My  invention  relates  to  a  device  for  regulating  the  flow  of  carbureted 
air  or  gas  from  the  burner  to  its  point  of  combustion,  and  it  consists  of  a 
burner  having  a  screw-thread  made  upon  its  lower  part,  upon  which  is  fitted, 
to  turn  freely  thereon,  a  shell  or  tube,  also  liaving  a  screw-thread  upon  its 
interior  lower  part;  and  the  bore  of  said  tube  or  shell  is  somewhat  larger  in 
diameter  than  the  diameter  of  the  upper  part  of  the  burner  upon  which  it 
turns,  A  series  of  perforations  is  made  in  the  lower  part  of  the  burner,  so 
that,  when  the  burner  is  made  or  set  for  the  combustion  of  carbureted  air  or 
gas  of  any  certain  quality,  the  flame  may  be  increased  or  diminished  by  turn- 
ing the  shell  either  up  or  down,  as  the  case  may  bei  the  shell,  in  its  move- 
ments up  or  down,  either  closing  or  opening  the  holes  or  perforations,  and 
letting  out  or  stopping  the  flow  of  the  gas  through  the  said  holes,  as  It  is 
moved  up  or  down.  In  the  use  of  carbureted  air  for  illuminating  pur- 
poses it  is  almost  always  the  case  that  when  the  gasoline  is  first  placed  within 
the  generator,  it  gives  off  a  much  greater  amount  of  vapor,  and  the  air,  in 
passing  through  the  generator,  absorbs  a  greater  amount  of  the  carbon,  and 
consequently  becomes  more  thoroughly  charged  with,  and  is  much  richer  in 
the  illuminating  qualities  of  the  gasoline  than  when  the  generator  has  been 
charged  for  a  greater  length  of  time;  and,  as  a  result,  the  carbureted  air  is 
sometimes  too  rich  to  make  a  desirable  light,  with  the  same  amount  passing 
out  of  the  burner,  and  at  other  times,  as  when  the  generator  has  been  charged 
a  longer  time,  the  carbureted  air  flowing  through  the  burner  is  deficient  in 
illuminating  power,  and  the  light  or  flame  produced  is  not  uniform  in  its 
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power  or  steadiness,  and  Is  sometimes  liable  to  produce  a  smell  or  smoke 
when  too  rich  in  carbon.  My  invention  is  designed  to  obviate  all  difficulty  in 
this  respect,  as  the  burner  is  set  or  made  to  let  out  at  the  tip  the  minimum 
quantity  of  gas  that  will  produce  a  good  flame,  and,  as  the  gasoline  remains 
longer  in  the  generator  and  becomes  weaker  in  its  illuminating  qualities,  the 
outer  tube  or  shell  may  be  turned  so  as  to  let  out  more  gas  and  increase  the 
llame  without  liability  (o  smoke. 

"  That  others  skilled  in  the  art  may  be  enabled  to  make  and  use  my  inven- 
tion, I  will  now  proceed  to  describe  its  construction  and  mode  of  operation : 
In  the  drawing,  li  represents  the  main  part  of  the  burner,  which  is  made 
similar  to  the  common  burner,  except  that  the  lower  part  has  a  screw-thread 
made  upon  the  outside  and  inside.  Figures  1,  2,  8, 4,  and  5  represent  one 
modification,  in  which  L  is  the  burner,  having  the  usual  screw-thread  made 
upon  the  lower  interior  part  by  which  to  secure  it  to  the  pipe.  At  a'  is  a  con- 
ical shoulder  or  seat  upon  the  exterior,  shown  in  figures  3  and  5,  and  a  screw- 
thread,  d,  made  upon  the  exterior  of  the  lower  end,  and  the  small  holes,  c,  are 
made  either  at  the  seat,  a',  or  just  below  it.  I  is  a  shell  or  tube,  the  inside 
diameter  of  its  upper  part  being  somewhat  greater  than  the  outside  diameter 
of  the  part,  L,  and  upon  the  interior  of  the  tube,  at  a,  is  a  conical-shaped  seat 
made  to  fit  upon  the  exterior  seat,  a',  upon  the  burner,  L.  A  screw-thread,  d^, 
is  made  upon  the  interior  of  the  lower  part  of  the  tube,  I,  which  fits  the  thread, 
d,  upon  the  exterior  of  the  burner,  L.  The  operation  of  this  modiflcation  is 
as  follows :  When  the  tube,  T,  is  turned  entirely  onto  the  burner,  L,  the  inner 
seat,  a,  fits  down  upon  the  shoulder,  a',  of  the  burner,  L,  and  the  only  place  of 
egress  for  the  gas  is  through  the  slot  at  the  tip.  When  the  gasoline  is  fresh 
or  new  this  slot  will  be  quite  sufficient  to  supply  the  flame,  but,  as  the  gas- 
oline becomes  more  exhausted  of  carbon,  the  tube  or  shell,  I,  may  be  turned 
up  a  little,  so  that  the  seat,  a,  shall  be  raised  slightly  from  the  shoulder,  a',  and 
more  or  less  of  the  gas  will  pass  out  througli  the  holes,  c,  and  pass  up  between 
the  tube,  I,  and  the  burner,  L,  as  the  tube,  I,  is  turned  up  or  down,  and,  when  the 
gas  which  escapes  through  the  holes,  c,  and  passes  up  between  the  tube  and 
burner  reaches  the  top,  it  unites  with  that  passing  out  of  the  slot  at  the  tip, 
increasing  the  volume  and  flame.  In  this  device  the  gas,  after  passing  out 
through  the  holes,  c,  is  prevented  from  passing  down  between  the  tube  and 
burner  by  the  screw-threads,  d'  and  d,  upon  the  inside  of  the  tube  and  outside 
of  the  burner.  In  the  modiflcation  shown  in  figures  6,  7,  8, 9,  and  10,  both 
the  burners  and  regulating  tube  are  similar  to  that  already  described,  except 
that  the  thread,  d,  upon  the  outside  of  the  burner,  L,  is  carried  up  higher,  and 
the  holes,  c,  are  made  below  the  top  of  the  outer  thread,  bnt  above  the  top  ef 
the  inside  thread.  The  thread  upon  the  inside  of  the  tube,  I,  is  not  so  long 
as  the  outside  thread  upon  the  burner,  L.  but  is  considerably  less,  so  that,  when 
the  tube,  I,  is  turned  entirely  down  on  the  burner  the  holes  will  be  above  the 
thread  on  the  inside  of  the  tube;  and  there  is  no  inside  seat  in  the  tube,  I,  to 
operate  upon  a  beveled  or  conical  exterior  shoulder  upon  the  burner,  L,  as  in 
the  other  modiflcation.  The  operation  of  this  modiflcation  is  as  follows:  If 
the  flame  be  too  weak,  the  tube,  I,  is  turned  down  upon  the  burner,  L,  until 
the  top  of  the  inside  thread  of  the  tube  begins  to  pass  below  the  holes, 
c,  when  the  gas  will  escape  and  pass  up  between  the  tube  and  burner,  and 
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increase  the  flame  as  before.  If  it  should  be  desirable  to  stop  the  escape  of 
gas  through  the  holes,  c,  it  is  only  necessary  to  turn  up  the  tube  upon  the 
burner,  and,  when  the  thread  inside  the  tube  covers  the  holes,  c,  then  there 
will  be  no  escape  of  gas.  It  will  be  seen  that  the  principles  of  the  operation 
of  both  modiScatious  are  very  much  alilse,  and  are  intended  to  accomplish  tlie 
same  object,  although  the  tube  turns  up  in  the  flrst  case  to  let  out  more  gas, 
while  it  turns  down  in  the  second  case;  both  being  equivalent,  however,  in 
their  operation,  and  accomplishing  the  same  result.  I  am  aware  that  gas- 
burners  have  been  heretofore  made  to  give  an  additional  supply  of  gas  to  the 
flame,  but  in  those  that  I  have  seen  they  consisted  of  more  pieces  and  were  con- 
siderably more  expensive  to  manufacture,  and  in  their  operation  tlie  burner 
revolved  with  the  tube,  thus  causing  the  flame  to  revolve  also.  Tliis  is  very 
objectionable,  as  it  is  often  desirable  to  have  the  flame  stand  in  one  particular 
direction.  In  this  device  the  flame  does  not  turn  in  the  least,  while  the  whole 
burner  may  consist  of  only  two  pieces,  and  is  cheaply  made,  and  its  operation 
and  effect  are  perfect."  The  claim  of  that  patent  is,  "An  improved  gas- 
burner,  consisting  of  the  burner  or  pillar,  L,  having  holes,  e,  c,  therein,  and 
provided  with  the  movable  or  adjustable  shell  or  tube,  I,  all  constructed  and 
operating  substantially  as  and  for  the  purposes  herein  described  and  speci- 
fied." 

After  snch  certificate  was  signed  and  filed,  the  Gilbert  &  Barker 
Manafaoturing  Company,  one  of  the  defendants  in  this  suit,  brought 
a  suit  in  equity  in  the  court  below,  as  owner  of  the  said  patent  granted 
to  John  F.  Barker,  for  the  infringement  of  the  same,  against  Glough, 
the  plaintiff  in  this  suit,  alleging  as  the  infringement  the  making  and 
selling  of  burners  constructed  exactly  like  the  two  forms  described  in 
the  patent  to  said  Barker.  The  only  testimony  taken  directly  in  the 
present  suit  was  that  taken  on  the  trial  before  the  jury  and  embodied 
in  the  case  made,  on  which  the  motion  for  a  new  trial  was  made. 
But  considerable  testimony  was  taken,  for  final  hearing,  in  the  suit 
against  Clough,  and  that  testimony  is  contained  in  the  record  in  this 
case,  and  it  is  understood  that  such  testimony  was  considered  and 
used,  by  agreement  of  parties  in  the  court  below,  as  part  of  the  proofs 
in  this  case. 

The  first  claim  of  the  Clough  patent  is  a  claim  to  "the  bat-wing 
burner,  perforated  at  the  base,  in  combination  with  the  surrounding 
tube,  substantially  as  described."  The  elements  of  this  claim  are 
a  bat-wing  burner,  with  a  burner-tube;  the  burner-tube  perforated 
at  its  base  with  small  holes  or  passages  for  gas  to  escape  at  the  base 
of  such  burner-tube;  and  another  tube,  surrounding  the  burner-tube, 
open  at  the  top  and  closed  at  the  bottom,  and  united  to  the  burner- 
tube  below  the  perforations  in  it.  The  method  of  regulating,  the 
escape  of  gas  from  the  perforations  is  no  part  of  the  first  claim.     The 


Digitized  by 


Google 


OIJOUOH    V.  aniBBBT   it   BABEEB   HAMUF'Q  00.  193 

office  of  the  combination  in  the  first  claim  is,  as  the  specification 
states,  to  enable  the  surrounding-tube  to  direct  to  the  tip  of  the 
burner  the  gas  which  comes  through  the  perforations,  such  snrround- 
ing-|abe  being  open  at  the  top  and  closed  at  the  bottom,  and  united 
to  the  bumer-ta}>e  below  the  perforations. 

Two  forms  of  burner  are  presented  as  infringements  of  the  first 
daim.  They  are,  both  of  them,  substantially  like  the  first  form  of 
burner  described  in  the  patent  of  Barker ;  the  outside  tube,  in  both  of 
them,  turning  up  to  let  out  more  gas.  Each  of  these  burners  con- 
tains the  combination  of  the  first  claim  of  the  dough  patent. 

It  was  held  by  the  court  below  that  the  combination  covered  by 
the  first  claim  of  the  dough  patent  was  found  in  a  burner  called  the 
Horace  R.  Barker  burner,  the  existence  of  which  prior  to  dough's 
invention  was  held  to  have  been  satisfactoriiy  proved.  Of  the  Hor- 
ace B.  Barker  burners  it  was  said  by  the  court : 

"In  those  burners  the  burner  was  a  bat-wing  burner,  perforated  at  the  base. 
The  perforations  did  not  consist  of  small  holes,  but  the  stem  of  the  burner 
was  slitted  all  the  way  down  to  the  base,  allowing  the  gas  to  escape  through 
the  whole  length  of  the  slit.  There  was  a  surrounding-tube  united  to  the 
burner  below  the  lower  end  of  the  slit.  Tiie  burner-stem  had  a  cone  near  its 
top,'  and,  when  the  surrounding-tube  was  screwed  so  as  to  be  in  a  certain  po- 
sition with  reference  to  such  cone,  the  effect  was  to  direct  to  the  tip  of  the 
burner  the  supply  of  gas  coming  through  the  slit  below,  the  surrounding-tube 
being  open  at  the  top  aoQ  closed  at  the' bottom,  and  the  flame  was  thiclcened, 
and  a  ring  of  flame  was  formed.  The  structure  and  mode  of  operation  of  the 
combination  were  the  same  as  those  of  the  combination  covered  by  tlie  first 
claim  of  the  plaintiff's  patent.  The  fact  that  the  perforations  in  the  Horace 
B.  Barker  burner  existed  not  only  at  the  base,  but  were  continued  in  the  form 
of  a  slit  all  the  way  up,  makes  no  difference.  I^or  does  it  make  any  difference 
that  the  Horace  B.  Barker  burner  had  a  cone  near  its  top.  The  first  claim  of 
the  plaintiff's  patent  is  broad  enough  to  cover  the  Horace  B.  Barker  burner, 
and  that  claim  must  be  held  to  be  invalid  for  want  of  novelty." 

On  the  trial  before  the  jury  the  existence  and  operation  of  the 
Horace  B.  Barker  burners  were  testified  to  by  Horace  B.  Bafker  him- 
self and  by  John  F.  Barker,  and  a  copy  of  the  rejected  application 
of  Horace  B.  Barker  for  a  patent  was  put  in  evidence.  The  question 
was  submitted  to  the  jury  by  the  court  as  to  whether  the  effect  pro- 
duced by  dough's  invention  had  been  produced  in  the  Horace  B. 
Barker  burner  by  a  combination  or  mode  of  operation  substantially 
the  same  as  in  the  burner  of  Clough;  and  the  attention  of  the  jury 
was  called  by  the  court,  in  its  charge,  to  the  contention  of  dough, 
v.l— 13 
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that  the  object  of  the  Horace  B.  Barker  burner  was  to  control  the 
size  of  the  slit  in  the  burner  bj  a  clamp;  that  if  some  gas  escaped 
through  an  orifice  at  the  top  of  the  surrounding-tube,  and  was  pro- 
jected upon  the  burner-tip,  the  escape  was  accidental  and  not  de- 
sired; and  that  in  a  well-made  burner  it  was  not  intended  to  escape 
and  did  not  escape.  The  jury  found  for  Clough,  on  the  question  of 
novelty,  as  against  the  Horace  R.  Barker  burner.  When  the  motion 
for  a  new  trial  was  made  before  the  judge  who  presided  at  the  jury 
trial,  he  said,  in  his  opinion  denying  the  motion : 

"  The  device  mainly  relied  upon  by  the  defeudante  upon  the  question  of 
priority  was  a  burner  of  Horace  B.  Barlier,  for  which  he  made  an  unsuccess- 
ful application  for  a  patent  prior  to  the  date  of  the  plaintiff's  invention.  It 
consisted  of  a  bat-wing  burner,  slitted  nearly  to  the  base,  and  a  surrounding- 
tube  smaller  at  the  top  than  at  the  bottom.  There  was  a  screw  upon  the  in- 
side of  the  lower  part  of  the  tube.  When  the  tube  was  screwed  down  upon 
the  burner,  the  top  of  the  tube  pressed  against  a  conical  and  enlarged  part  of 
the  burner  near  its  top,  and  the  slit  was  closed.  When  the  tube  was  screwed 
up  the  slit  was  enlarged.  The  defendants  claimed  that  the  top  of  the  tube, 
in  connection  with  the  protuberant  part  of  the  burner,  formed  a  valve,  and 
that  the  gas  passed  to  the  tip,  not  only  through  the  burner,  but  through  the 
ring  near  the  tip  at  the  end  of  the  surrounding-tube  in  a  double  current,  and 
that  the  device  was  substantially  like  the  burner  of  the  complainant.  The 
complainant  claimed  that  the  object  and  the  effect  of  this  invention  was  to  pro- 
vide a  burner  in  which  the  bat-wing  slijb  could  be  enlarged  or  diminished  at 
pleasure,  and  to  consume  but  a  single  current  of  gas ;  that  the  top  of  the  tube, 
in  connection  with  the  conical  part  of  the  burner,  was  not  a  valve  but  a 
clamp;  that  when  the  burner  was  new  or  well  made,  this  clamp  prevented  the 
escape  of  gas;  and  that  there  was  no  appreciable  deliveiy  of  gas  in  a  well- 
made  burner,  except  through  the  tip.  I  am  of  the  opinion  that  the  jury,  upon 
this  question  of  fact,  did  not  misconceive  the  weight  of  the  evidence." 

In  the  proofs  taken  in  the  suit  against  Glougb,  and  used  in  this  case 
by  agreement,  John  F.  Barker  gave  further  testimony  as  to  the  prior 
nse  of  the  Horace  B.  Barker  burners,  and  such  testimony  seems  to 
have  been  understood  by  the  court  below  as  showing  that  the  Horace 
B.  Barker  burner  was  used  with  the  snrrQunding-tube  raised  to  such 
.  a  height  that  the  horizontal  line  of  its  upper  end  was  raised  from  its 
seat  at  the  cone  on  the  burner-pillar,  and  an  additional  supply  of  gas 
passed  out  of  the  top  of  the  surrounding-tube  and  mingled  with  the 
gas  which  escaped  from  the  burner-tip;  that  by  screwing  down  the 
surrounding-tube  so  that  it  would  impinge  sufficiently  against  the  cone, 
the  slit  would  be  closed;  that  the  effect  of  the  operatibn  of  thus  rais- 
ing or  lowering  the  surrounding-tube  was  to  increase  or  diminish  the 
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supply  of  gas ;  and  that  the  gnrroonding-tnbe,  considered  in  connec- 
tion with  the  cone  on  the  pillar  of  the  burner,  operated  as  a  valve  to 
control  the  flow  of  gas.  In  this  view  the  structure  and  its  mode  of 
operation  were  held  to  be  such  as  to  anticipate  the  first  claim  of  the 
dough  patent.  But  we  are  all  of  opinion  that  an  erroneous  view 
was  taken  of  the  purport  of  the  additional  testimony  of  John  F.  Bar- 
ker. He  was  testifying  in  February,  1875.  The  question  was  as  to 
what  the  Horace  B.  Barker  burner  was,  and  as  to  what  was  its  mode 
of  operation  in  use.  In  the  specification  of  the  patent  of  John  F.  Bar- 
ker, issued  in  July,  1S70,  he  said:  "I  am  aware  that  gas-burners 
have  been  heretofore  made  to  give  an  additional  supply  of  gas  to  the 
flame,  but  in  those  that  I  have  seen  they  consisted  of  more  pieces,  and 
wereconsiderablymoreezpensivetomanufacture,and  in  their  operation 
the  bamer  revolved  with  the  tube,  thus  causing  the  flame  to  revolve 
also."  The  expression  "more  pieces"  means  more  pieces  than  in  the 
burner  he  was  patenting.  His  burner  consisted  of  two  pieces  only.  The 
Glough  burner  consisted  of  three  pieces,  and  in  it  the  burner  revolved 
with  the  tube.  In  the  John  F.  Barker  patent  the  burner  did  not  re- 
volve with  the  tube.  The  Horace  B.  Barker  burner  consisted  of  two 
pieces  only,  and  the  burner  did  not  revolve  with  the  tube.  There- 
fore, the  reference  by  Jbhn  F.  Barker,  in  his  patent,  to  the  burners 
which  he  had  seen,  which  would  give  an  additional  supply  of  gas,  was 
to  the  Clongh  burners,  which  it  is  proved  he  had  seen;  and  it  is  im- 
possible that  he  could  have  then  understood  that  the  Horace  B.  Bar- 
ker burners,  which  also  he  bad  seen,  were  burners  which  had  been 
used  to  give  an  additional  supply  of  gas  to  the  flame. 

The  testimony  as  to  any  additional  or  supplementary  supply  of  gas 
in  the  Horace  B.  Barker  burner  amounts  really  to  this  only:  that  if 
that  burner  is  used  now  in  a  way  in  which  it  was  never  designed  to 
be  usedj  and  is  not  shown  to  have  ever  been  used  before  Clougb's  in- 
vention, it  may  be  made  to  famish  a  supplementary  supply  of  gas. 
Its  structure  was  such  that,  to  give  full  effect  to  its  mode  of  opera- 
tion, the  snrrounding-tube  did  not  require  ever  to  be  raised  so  high 
as  not  to  be  in  contact  with  the  cone.  As  it  was  raised  from  its  low- 
est position  the  slit  opened,  and  when  the  slit  was  opened  to  its  full 
extent  the  tube  was  still  in  contact  with  the  cone,  and  there  was  no 
orifice  between  them.  Any  further  raising  of  the  tube  was  acci- 
dental and  not  a  part  of  the  law  of  the  structure.  The  object  of  raising 
and  lowering  the  tube  was,  by  less  or  greater  pressure  on  the  cone,  to 
open  or  close  the  slit  in  the  burner.  The  specifications  of  Horace  B. 
Barker  in  his  rejected  application,  shows  that  the  only  object  of  his 
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burner  was  to  control  the  flow  of  gas  through  the  slit  in  the  burner, 
instead  of  controlling  the  flow  at  the  cock  or  further  back.  The 
spring  of  the  two  parts  of  the  burner  was  intended  to  carry  them  away 
from  each  other,  and  open  the  slit  wheB  the  pressure  of  the  tube 
against  the  cone  was  relieved,  while  the  increased  pressure  of  the  tube 
against  the  cone  closed  the  slit.  Any  raising  of  the  tube  unnecessa* 
rily  high,  so  as  to  admit  of  a  flow  of  gas  through  an  orifice  between 
the  tube  and  the  cone  to  the  flame,  cannot  be  regarded  as  amounting 
to -an  invention  of  what  dough  invented.  The  structure  was  not  de- 
signed for  the  same  purpose  as  Gough's ;  no  person  looking  at  it  or 
using  it  would  understand  thai  it  was  to  be  used  in  the  way  dough's 
is  used,  and  it  is  not  shown  to  have  been  really  used  and  operated  in 
that  way. 

The  foregoing  remarks  apply  equally  to  the  Coolidge  burner, 
which  was  like  the  Horace  K  Barker  burner  in  structure,  except  that 
in  the  Coolidge  burner  the  raising  of  the  ring  against  an  inverted 
conical  projection  closed  the  slip.  The  SoUiday  burner  and  the  Lunk- 
enheimer  burner  did  not  contain  dough's  invention.  We  are,  there- 
fore, brought  to  the  conclusion  that  the  first  claim  of  the  dough 
patent  is  valid. 

The  second  claim  of  the  dough  patent  is  for  a  combination  of  the 
bat-wing  burner,  perforated  at  the  base,  the  surrounding-tube  and  the 
tubular  valve  for  regulating  the  supply  of  external  gas  to  the  burner, 
substantially  as  described.  The  specification  describes  the  tubular 
valve  as  extending  upward  into  the  burner-tube.  The  view  taken  by 
the  court  below  as  to  this  second  claim  was  that  there  was  in  the 
Horace  B.  Barker  burner  a  regulation  of  a  supplementary  flow  of  gas, 
and  by  a  valve  arrangement  the  raising  of  the  tube  above  the  cone, 
allowing  the  gas  to  flow  out  of  the  tube,  and  the  lowering  of  .the  tube 
to  bear  against  the  cone  closing  the  oriflce.     The  court  said : 

"  In  view  of  the  existence  of  that  burner,  which  contained  the  combination 
of  a  bat-wing  burner,  a  perforated  tube  in  substance  like  that  of  the  plain- 
tifC's  patent,  and  a  tubular  valve  for  regulating  the  supply  of  external  gas  to 
the  burner,  the  construction  of  the  second  claim  of  the  plaintiff's  patent  must 
be  such  as  to  limit  that  claim  to  the  form  of  tubular  valve  which  he  describes, 
namely,  one  in  the  interior  of  the  burner-tube  and  not  forming  part  of  the 
surrounding-tube.  Under  this  construction,  the  second  claim  of  the  plain- 
tiff's patent  is  not  infringed." 

The  defendants'  burners  had  no  tubular  valve  extending  np  into 
the  burner-tube.  In  them  the  tubular  valve  formed  part  of  the  sur- 
rounding-tube, and  reached  or  left  its  seat  by  screwing  down  or  up 
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the  sarroandifig-tnbe.  The  surrounding-tube  oould  not  be  perma- 
nently attached  to  the  burner,*  becf^use  it  carried  the  moTable  valve. 
In  the  Gough  burner  the  surrounding-tube  may  be  permanently 
attached  to  the  burner,  bdcaase  the  tubular  valve  is  not  carried  by 
the  surrounding-tube,  but  is  a  third  and  separate  instrument,  carried 
by  an  adjustable  cylinder  inserted  within  the  burner-tube  from  be- 
low. 

The  combination  of  the  first  claim  of  the  Clough  patent  being  new, 
and,  consequently,  there  never  having  been  any  valve  arrangement 
applied  to  regulate  the  flow  of  gas  in  such  a  combination,  the  prem- 
ises on  which  the  decision  of  the  court  below  proceeded  fail.  Oough 
is  entitled  to  the  benefit  of  the  doctrine  of  equivalents  as  applied  to 
the  combination  of  the  burner,  surrounding-tube,  and  regulating- 
tabe,  covered-  by  the  second  claim  of  his  patent.  The  regulation  in 
the  defendants'  burners  was  by  a  tubular  valve  on  the  outside  of  the 
perforation  instead  of  on  the  inside,  tfnd  performing  its  work  by  be- 
ing screwed  up  or  down,  as  in  dough's.  Although  in  the  Clough 
structure  the  burner  and  surrounding-tube  revolve  together  in  adjust- 
ing their  position  in  reference  to  that  of  the  tubular  valve,  so  as  to 
let  in  or  turn  off  the  supply  of  gas  through  the  perforations,  and  al- 
though in  the  Gough  structure  the  flame  revolves  by  the  revolution 
of  the  burner,  and  although  in  the  defendants'  burners  the  revolution 
of  the  snrronnding-tnbe  regulated  the  supply  of  gas  through  such 
pei-foration,  and  neither  the  burner  nor  the  flame  revolved,  the  de- 
fendants' valve  arrangement  iqust  be  held  to  have  been  an  equiva- 
lent for  that  of  Clough  to  the  full  extent  to  which  that  of  Clough  goes, 
involving,  perhaps,  patentable  improvements,  but  still  tributary  or 
subject  to  the  patent  of  Gough.  It  is  true  that  that  patent  describes 
the  tubular  valve  as  being  inside  of  the  burner-tube.  But  Gough 
was  the  first  person  who  applied  a  valve  regulation  of  any  kind  to 
the  combination  to  which  he  applied  it,  and  the  first  person  who 
made  such  combination,  and  he  is  entitled,  under  decisions  hereto- 
fore made  by  this  court,  to  hold  as  infringements  all  valve  regular 
tions,  applied  to  such  a  combination,  which  perform  the  same  ofiSce 
in  substantially  the  same  way  as,  and  were  known  equivalents  for, 
his  form  of  valve  regulation.  The  record  shows  that  prior  to  the  ex- 
istence of  the  appellant's  burner  it  was  common  in  gas-burners  to 
check  the  flow  of  gas  out  of  the  burner  by  applying  an  obstruction 
operated  by  a  screw  indifferently  outside  or  inside  of  the  burner;  It 
follows,  from  these  oonsidsrationft,  that  the  defendants  infringed  the 
second  claim  of  the  Gough  patent. 
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The  decree  of  the  circuit  oonrt  is  reversed,  with  costs,  and  the 
cause  is  remanded,  with  directions  to  enter  a  decree  for  the  appel* 
lant  for  an  account  and  an  injunction,  as  prayed  in  the  hill,  with 
costs,  and  to  take  such  further  proceedings  therein  as  shall  be  in 
conformity  with  law  and  with  the  opinion  of  this  court. 


(106  U.  S.  178) 

Clotjob  v.  GnaEBT  &  Babeeb  Mamuf's  Co. 

(November  27,  1882.) 
Patbktb  fob  Ihvbntiohb— Qab-Bukkerb. 

The  claim  of  letters  patent  granted  to  John  F.  Barker,  July  26, 1870,  for  an  "  im- 
provement in  gas-bumfrs,"  namely,  "an  improved  gas-burner,  consisting  of 
the  burner  or  pillar,  L,  having  holes,  c,  e,  therein,  and  provided  with  the  mbv- 
able  or  adjustable  shell  or  tube,  I,  all  constructed  and  operating  substantially 
as  and  for  the  purposes  herein  described  and  specified,"  is  valid. 

Although  a  gas-burner  made  according  to  the  description  of  said  patent  infringes 
both  of  the  claims  of  letters  patent  granted  to  Theodore  Clough,  July  14, 1870, 
for  an  *'  improvement  in  gas-burners,"  in  its  method  of  supplying  additional  gas 
and  in  its  valve  arrangement  for  regulating  the  supply,  yet,  as  it  dispenses 
with  the  interior  tubular  valve  of  Clough,  and  is  made  in  two  pieces  instead  of 
three,  and  is  less  expensive  to  make,  and  the  shell  alone  revolves,  in  regulating 
the  supply,  and  not  the  burner  with  it,  and  the  flame  always  remains  in  one 
position,  the  modifications  are  new  a^d  useful  and  patentable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

R.  H.  Lyon  and  E.  N.  Dickerson,  for  appellant.  . 

Wm.  Stanley,  for  appellee. 

Blatchfobd,  J.  This  suit  was  brought  by  the  appellee  against  the 
appellant  to  recover  for  the  infringement  of  letters  patent  granted  to 
John  F.  Barker,  July  26, 1870,  for  an  "improvement  in  gas-burners." 
The  specification  of  that  patent  and  its  claim  are  set  forth  at  length 
'  in  the  opinion  just  delivered  by  the  court  in  another  suit*  between 
the  same  parties.  The  answer  of  the  defendant  admits  that  he  has 
made  and  sold  gas-bnrners  substantially  like  those  described  in  the 
Barker  patent.  The  principal  defense  set  up  in  the  answer  is  that 
the  defendant  invented  the  improvement  patented  to  Barker,  and  oh* 
tained  letters-patent  therefor  from  the  United  States  on  the  four- 
teenth of  June,  1870,  being  the  same  patent  on  which  such  other  suit 

•See  ante,  188. 
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was  founded,  and  the  specification  of  which  is  set  forth  at  length  in 
the  opinion  therein;  that  the  burners  which  defendant  haR  made  and 
sold  were  made  under  and  according  to  that  patent ;  that  the  defend- 
ant made  and  nsed  said  improvement  in  December,  1869,  and  ap- 
plied for  a  patent  for  it  December  4, 1869,  which  was  granted,  being 
the  said  patent  of  June  14,  1870;  that  after  he  had  invented  and 
perfected  said  impro'vement,  and  had  filed  such  application  for  a 
patent  for  it,  he  showed  a  sample  of  it  to  Barker,  in  May,  1870;  and 
that  Barker,  thereupon,  fraudulently  intending  to  deprive  the  defend- 
ant of  the  benefits  of  his  invention,  obtained  a  patent  for  it,  being 
the  said  patent  of  July  26,  1870;  the  gas-burner  patented  by  him 
being  substantially  like  that  previously  patented  by  the  defendant, 
in  construction,  mode  of  operation,  and  result,  and  being  a  mere  me- 
chanical equivalent  therefor.  No  other  anticipation  of  Barker's  in- 
vention is  set  up  in  the  answer.  The  decree  of  the  court  below  was 
in  favor  of  the  plaintiff. 

The  claim  of  the  Barker  patent  covers  a  gas-burner  having  these 
features:  A  pillar  with  holes  therein  around  the  circumference  at 
its  bottom,  and  an  adjustable  or  movable  surrounding  shell  or  tube; 
such  shell,  by  being  moved  up  or  down,  either  dosing  or  opening  the 
holes,  and  thus  stopping  or  permitting  the  flow  of  gas  through  the 
holes.  The  general  principle  of  the  burner,  so  far  as  regards  sup- 
plying additional  gas  to  the  burner,  through  the  holes  and  the  sur- 
rounding-tube, as  the  illuminating  qualities  of  the  gas  become 
weaker,  and  as  regards  having  a  method  of  increasing  or  diminishing 
such  supply  by  a  valve  arrangement  covering  or  uncovering  the 
holes  as  required,  is  the  same  as  that  of  the  prior  patent  to  dough, 
the  appellant,  and  which  was  the  prior  invention.  It  has  been  held 
by  this  court,  in  the  otheir  suit  between  the  same  parties,  that  a  gas- 
burner  made  according  to  the  description  in  the  Barker  patent  in- 
fringes both  of  the  claims  of  the  Glough  patent, — the  claim  for  the 
method  of  supplying  the  additional  gas,  and  the  claim  for  the  ap- 
plication of  a  valve  arrangement  to  regulate  the  supply.  But  the 
point  of  the  invention  and  patent  of  Barker  is  that  the  surrounding 
shell  or  tube  is  so  arranged  that  the  screwing  of  such  shell  up  or 
down  causes  it  to  act  as  a  valve,  on  the  outside  of  the  pillar,  to  close 
or  open  the  holes.  As  a  consequence,  the  interior  tubular  valve  of 
Clough  is  dispensed  with,  the  burner  is  made  in  two  pieces  instead  of 
three,  is  less  expensive  to  make,  and,  moreover,  in  regulating  the 
supply  of  gas,  the  shell  alone  revolves,  and  not  the  burner  with  it,  as 
in  Clough's  burner,  and  so  the  flame  always  remains  in  one  position. 
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We  think,  from  the  evidence,  that  these  modifications  were  new  and 
useful,  and  sufficient  in  character  to  sustain  a  patent.  The  burner  in 
the  form  patented  by  Barker  appears  to  hare  superseded  the  burner 
in  the  form  patented  by  Clough,  and,  after  Barker  had  introduced  his 
burner  into  use,  Clough  commenced  making  for  market  burners  in 
the  same  form  patented  by  Barker. 

As  to  the  claim  that  Clough  •  made  prior  to  Barker  the  form  of 
burner  covered  by  Barker's  patent,'  the  circuit  court  held  that  the 
burden  of  proof  being  on  the  defendant  to  make  out  that  allegation 
satisfactorily,  the  evidence  fell  short  of  showing  clearly  that  Clough 
anticipated  Barker  as  to  that  form  of  burner.  Without  discussing 
the  evidence  in  detail,  it  is  sufficient  to  say  that  we  concur  in  that 
view.  The  burner  of  Clough  which  Barker  saw  before  he  made  his 
burner  was  the  Clough  burner  which  had  the  tubular  valve  in  the  in- 
side of  the  burner-tube. 

If  the  evidence  as  to  the  existence  prior  to  the  invention  of  Barker 
of  other  burners  than  that  of  Clough  be  considered,  on  the  question 
of  the  novelty  of  the  arrangement  claimed  by  the  Barker  patent,  it 
must  be  held  that  none  of  the  prior  forms  of  burner  introduced  in 
evidence  anticipate  the  arrangement  covered  by  the  claim  of  the 
Barker  patent. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 


(106  U.  S.  eOE) 

CiiABKflON  and  others  v,  Stbvems  and  others. 
(November  27, 1882.) 

CONTHACT  WITH  GOVKKITMBNT — BUILDIKO  VbsSBI, — TlTLB,  WHBN   PaBSES. 

Where  the  government  enters  into  a  contract  with  an  individual  for  the  construc- 
tion of  a  steam- battery  for  harbor  defense,  and  agrees  to  make  advances  for  the 
purchase  of  materiak  to  aid  in  its  construction,  tide  to  the  property  does  not 
pass  to  the  United  States  until  the  completion  of  the  structure,  and  its  accept- 
ance by  the  authorities  of  the  government  duly  appointed  for  that  purpose, 
notwithstanding  the  materials  purchased  with  such  advances  were  stamped 
with  the  letters  U.  8.  to  prevent  their  diversion  to  other  uses. 

The  facts  that  advances  were  made  out  of  the  ptirchase  money,  according  to  the 
contract,  for  the  cost  of  the  work  as  it  progressed,  and  that  the  gOTcrnmeut 
wag  authorized  to  reqtiire  the  presence  of  an  agent  to  join  in  certifying  to  the 
accounts,  are  not  conclusive  evidence  of  an  intent  that  the  property  in  the  ship 
should  vest  in  the  United  States  prior  to  final  delivery. 

In  Error  to  the  Court  of  Chancery  of  the. State  of  New  Jersey. 
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Walter  N.  Cla/rhton  and  F.  W.  Stevens,  for  plaintiffs  in  error. 

John  P.  Stockton  and  Leon  Abbett,  for  defendants  in  error. 

Matthews,  J.  The  controversy  in  this  case  arises  between  the 
plaintiffs  in  error,  who  are,  with  others,  heirs  at  law  of  Bobert  L. 
Stevens,  deceased,  and  the  state  of  New  Jersey,  and  involves  the 
title  to  an  onoompleted  sbip-of-war  known  as  the  Stevens  battery. 

The  claim  of  the  plaintiffs  in  error  is  founded  on  a  resolution  of 
eoagress  approved  July  17,  1862,  (12  St.  628,)  as  follows : 

"A  resolution  releasing  to  the  heirs  at  law  of  Robert  L.  bteveus,  deceased,  all 
the  right,  title,  and  interest  of  the  United  IStates  in  and  to  Stevens  bat- 
tery. 
"  Kesolved,  by  the  senate  and  boase  of  representatives  of  the  United  States 
of  America,  in  congress  assembled,  that  all  the  right,  title,  and  interest  of  the 
United  States  in  and  to  Stevens  battery  be,  and  the  same  hereby  are,  released 
and  conveyed  to  the  heirs  at  law  of  the  said  Bobert  L.  Stevens,  or  their  legal 
representatives." 

Bobert  L.  Stevens  died  in  1866,  having  his  domicile  in  New  Jersey, 
and  by  his  will  constituted  his  brother,  Edwin  A.  Stevens,  who  was 
one  of  his  heirs  at  law,  and  whom  he  made  one  of  his  executors,  his 
sole  residuary  devisee  and  legatee. 

Edwin  A.  Stevens  died  August  7, 1868,  and  by  his  will,  conceiving 
himself  to  be  the  owner  of  the  unfinished  vessel,  of  which  he  had 
been  in  possession  since  the  death  of  his  brother,  and  claiming  as 
his  residuary  legatee,  be  directed  his  executors  to  complete  it  on  his 
general  plan,  at  a  cost  not  exceeding  $1,000,000,  and  then  to  offer 
it  to  the  state  of  New  Jersey  as  a  present.  The  executors,  after 
having  expended  $919,916.49  upon  the  vessel,  found  that  they  could 
not  finish  it  for  the  amount  of  money  to  which  they  were  limited, 
and  discontinued  the  work.  In  the  mean  time  the  state  of  New 
Jersey  had  accepted  the  bequest,  and  the  consent  of  congress  thereto 
was  given  in  the  following  resolution,  approved  July  1,  1870 : 

■'A  resolution  giving  the  consent  of  congress  to  the  reception  of  a  certain 
bequest  by  the  State  of  New  Jersey  under  the  will  of  the  late  Edwin  A. 
Stevens. 
"  Whereas,  Edwin  A.  Stevens,  who  was  In  his  life-time  the  owner  of  the  ship 
known  as  the  Stevens  battery,  originally  commenced  under  contract  for  the 
United  States  government,  and  upon  the  building  of  which  large  sums  of 
money  were  spent  by  his  brother  and  himself,  did.  by  his  last  will  and  testa- 
ment, (the  United  Slates  having  previously  relinquished  all  claims  to  said  ship,) 
leave  the  same  to  be  finished  by  his  executors,  at  an  expense  not  exceeding 
the  sum  of  $1,000,000,  and  when  finished  to  be  offered  to  the  state  of  New 
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Jersey  as  a  present,  to  be  by  her  received  and  disposed  of  as  the  said  state 
shall  deem  proper;  and 

"Whereas,  doubts  have  been  suggested  as  to  the  right  of  the  said  state  to 
accept  the  said  bequest  without  the  consent  of  congress,  under  the  prohibition 
of  the  tenth  section  of  the  first  article  of  the  constitution  of  the  United  States; 
therefore, 

"  Besolved,  by  the  senate  and  house  of  representatives  of  the  United  States 
of  America,  in  congress  assembled,  that  the  consent  of  congress  is  hereby  given 
that  the  state  of  New  Jersey  shall  receive  and  dispose  of  the  said  ship  accord- 
ing to  the  terms  and  conditions  of  said  bequest." 

A  bill  in  equity  was  filed  in  the  chancery  court  of  New  Jersey  by 
the  executors  of  Edwin  A.  Stevens,  asking  for  a  construction  of  the 
will  in  certain  particulars,  including  the  questions  arising  upon  this 
bequest  to  the  state  of  New  Jersey.  The  attorney  general  appeared 
on  behalf  of  the  state,  and  filed  an  information  by  way  of  a  cross-bill, 
to  which  the  heirs  at  law  of  Robert  L.  Stevens  were  made  parties,  as 
claiming  an  adverse  title.  A  final  decree  was  made,  establishing  the 
title  of  the  state,  which  was  affirmed  on  appeal  by  the  court  of  errors 
and  appeals.  To  reverse  that  decree  the  present  writ  of  error  is  prose- 
cuted, the  question  presented  being  one,  which,  as  it  arises  under  a 
law  of  the  United  States,  and  the  decision  thereon  of  the  state  court 
being  in  denial  of  the  title  claimed  under  the  authority  thereof,  falls 
within  the  jurisdiction  of  this  court. 

To  determine  the  proper  construction  and  legal  effect  of  the  resolu- 
tion of  congress  of  July  17,  1862,  it  becomes  necessary  to  trace  from 
its  origin  the  history  of  the  Stevens  battery. 

An  act  of  congress  "authorizing  the  construction  of  a  war-steamer 
for  harbor  defense,"  approved  April  14, 1842,  enacted. "that  the  sec- 
retary of  the  navy  be  and  he  is  hereby  authorized  to  enter  into  a  con- 
tract with  Bobert  L.  Stevetis  for  the  construction  of  a  war-steamer, 
shot  and  shell  proof,  to  be  built  principally  of  iron,  npon  the  plan  of 
the  said  Stevens :  provided  the  whole  cost,  including  the  hull,  arma- 
ment, engines,  boiler,  and  equipment,  in  all  respects  complete  for 
service,  shall  not  exceed  the  average  cost  of  the  steamers  Missouri 
and  Mississippi;"  and  $250,000  was  thereby  appropriated  towards 
carrying  the  law  into  effect.     5  St.  at  Large,  472. 

In  pursuance  of  this  law,  on  February  10,  1843,  the  secretary  of 
the  navy  entered  into  a  contract  with  Robert  L.  Stevens  for  the  con- 
struction of  a  war-steamer  for  harbor  defense,  which  recited  his  pro 
posal,  describing  the  vessel,  and  containing  certain  specifications  as 
to  its  construction,  with  a  covenant  on  his  part  that  he  would  faitb- 
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fullj  build  and  construct  the  steamer  conformably  to  the  plan  sub- 
mitted, and  complete  the  same  within  two  years,  provided  congress 
should  make  the  farther  appropriations  necessary  for  the  purpose 
within  a  reasonable  period. 

According  to  the  plan  proposed  the  war-steamer  was  to  be  shot 
and  shell  proof  against  the  artillery  then  in  use  on  board  vessels-of- 
war,  viz.,  from  18-pounders  to  64-poander8;  to  be  propelled  by  sub- 
merged machinery,  called  Stevens'  circular  shells;  to  have  greater 
speed  than  any  of  our  steam  vessels-of-war  then  built ;  the  whole  en- 
gine to  be  out  of  the  way  of  shot  from  any  vessel  of  an  enemy ;  and 
with  other  specifications  as  to  the  character  of  the  material  and  the 
dimensions  and  relations  of  the  parts,  which  are  important  to  be  no- 
ticed only  so  far  as  to  show  that  the  proposed  vessel  was  to  be  con- 
structed upon  a  plan  original  and  novel,  and  with  the  expectation  of 
results  not  previously  obtained  in  any  naval  construction. 

On  November  14,  1844,  the  secretary  of  the  navy  and  Stevens  en- 
tered into  an  explanatory  contract,  which  recited  that  the  stipula- 
tions of  the  former  had  been  found  to  be  too  loose  and  indefinite  as 
to  the  details  of  its  execution,  and  that  the  parties  considering  them- 
selves bound  by  so  much  thereof  as  related  to  the  dimensions,  power, 
ability  to  resist  shot  and  shell,  and  other  qualities  and  arrangements 
of  the  vessel,  and  the  amount  to  be  paid  therefor,  entered  into  further 
stipulations  modifying  and  explaining  the  same.  The  time  for  the 
completion  and  delivery  of  the  vessel  was  extended  two  years  from 
the  date  of  the  new  contract.  Many  additional  specifications  as  to 
the  details  of  construction  were  inserted.  It  was  agreed  that  if  the 
cost  of  making  any  models  or  patterns  used  in  the  construction  should 
be  included  in  bills  paid  by  the  United  States  in  the  course  of  the 
work  or  at  its  completion,  they  should  become  the  property  of  the 
United  States. 

It  was  also  agreed  that  the  secretary  of  the  navy  should  appoint 
some  person,  whom  Stevens  should  admit  within  his  establishment 
for  building  said  vessel,  whose  duty  it  should  be  to  receive  and  receipt 
fOTj  on  account  of  the  navy  department,  all  materials  delivered  therein 
for  constructing  said  steamer;  which  materials,  when  so  received  and 
receipted  for,  should  be  distinctly  marked  with  the  letters  U.  S.  and 
should  become  the  property  of  and  belong  to  the  United  States;  and 
it  should  be  bis  further  duty  to  certify  all  accounts,  presented  and 
certified  by  Stevens,  for  materials  and  labor,  which  should  form  the 
evidence  on  which  payment  should  be  made ;  but  the  authority  of  such 
inspecting  officer,  it  was  understood,  should  not  extend  to  a  right  to 


Digitized  by 


Google 


iiOi  BtPREMB   COUBT  BEPOBTEB. 

judge  of  the  quality  or  fitness  of  the  materials  or  workmanship,  but 
merely  as  to  the  cost  thereof;  "it  being  understood,"  the  contract  pro- 
ceeds, "that  the  quality  and  fitness  thereof,  with  other  matters  con- 
cerning the  performance  of  the  contract,  are  to  be  inspected  and  de- 
termined in  the  manner  hereinafter  provided  for." 

It  was  thereupon  further  stipulated  that,  before  the  final  payment 
for  the  said  war-steamer  should  be  made,  a  certificate  should  be  ren- 
dered to  the  navy  department  that  in  het  construction,  armament, 
and  equipment,  all  the  provisions  of  the  contract  bad  been  fully  per- 
formed by  Stevens,  which  certificate  should  be  given  and  signed  by 
persons  appointed  to  examine  the  vessel, — one  by  Stevens,  one  by  the 
secretary  of  the  navy,  and,  in  case  of  disagreement,  a  third  by  the 
other  two, — the  decision  of  the  majority  to  be  conclusive.  It  was  also 
agreed  that  Stevens,  in  lieu  of  other  security  for  the  faithful  perform- 
ance of  the  contract  on  his  part,  should  make  to  the  United  States  a 
mortgage,  which  should  be  a  first  lien  on  all  the  land,  docks,  wharves, 
slips,  and  all  their  appurtenances  belonging  to  and  embraced  within 
the  establishment  at  Hoboken,  New  Jersey,  at  which  the  war-steamer 
was  to  be  constructed,  with  ample  power  to  enter  upon  and  sell  the 
same  in  case  of  failure  on  the  part  of  the  said  Stevens  to  fulfill  hi!> 
part  of  the  contract,  or  so  much  thereof  as  should  be  necessary  to 
complete  any  deficiencies  on  his  part. 

The  secretary  of  the  navy  agreed  to  pay,  as  the  price  of  the  said 
war-steamer  when  fully  completed  and  delivered  at  the  navy-yard  a< 
Brooklyn,  in  conformity  with  the  contract,  the  sum  of  $586,717.84, 
the  supposed  mean  cost  of  the  steamers  Missouri  and  Mississippi,  oi 
any  additional  sum  that  might  afterwards  be  ascertained  as  properly 
induced  in  that  cost,  to  be  indorsed  on  the  contract  "as  the  price 
which  is  to  be  paid  for  the  said  war-steamer  when  fully  complet«d, 
delivered,  and  accepted." 

Payments  were  to  be  made,  from  time  to  time,  upon  bills  certified 
by  Stevens  and  the  agent  of  the  United  States,  for  not  less  than 
$5,000  each,  and  approved  by  the  navy  department,  until  the  sum  of 
$500,000  should  have  been  paid;  at  which  time,  it  was  stipulated, 
that  an  examination  should  be  had  of  the  war-steamer,  by  persons 
to  be  appointed,  as  before  agreed,  for  final  examination,  and  if  a  ma- 
jority of  them  should  certify  tlieir  opinion  that  the  vessel  could  be 
fully  completed  according  to  contract  for  the  remaining  balance  which 
might  then  be  due,  then  payments  of  further  bills  in  full  should  con- 
tinue, not  exceeding  the  full  amount  of  the  whole  agreed  price;  but 
otherwise  the  examiners  were  required  to  certify  the  amount  which. 
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in  their  opinioD,  would  be  required  to  complete  the  steamer,  when 
the  secretary  of  the  navy  was  authorized  to  withhold  from  future 
payments  such  deductions  as  might  be  necessary  to  meet  the  proba- 
ble excess  of  cost.  It  was  further  provided  that  when  the  said  Ste- 
vens should  have  fully  completed  the  said  war-steamer,  and  when 
she  should  have  been  duly  delivered  to  and  received  Vy  the  agent  of 
the  United  States,  according  to  the  terms  of  the  contract,  the  full 
amount  of  the  price  remaining  unpaid  and  to  become  due  when  the 
said  war-steamer  should  be  fully  completed  and  accepted,  was  re- 
quired to  be  paid  and  the  mortgage  security  canceled  and  returned. 

In  pursuance  of  his  contract  to  that  effect,  Bobert  L.  Stevens  exe- 
cuted and  delivered  a  mortgage  on  the  premises  therein  described, 
being  the  basin,  dock,  shops,  etc.,  wherein  the  war-steamer  was  to  be 
constructed,  conditioned  to  be  void  in  case  he  fully  performed  his 
contract  in  relation  thereto,  with  a  power  of  entry  and  sale,  on  the 
part  of  the  mortgagee,  in  case  default  should  be  made  in  the  com- 
pleting and  delivery  of  the  said  war-steamer  at  the  expiration  of  four 
years  from  that  date,  according  to  the  conditions  and  stipulations  of 
the  contract,-  and  out  of  the  proceeds  of  such  sale  to  retain  any  dues 
that  might  have  accrued  by  reason  of  the  failure  to  perform  the  con- 
tract, or  so  much  thereof  as  should  be  necessary  to  complete  any  de- 
ficiencies on  the  part  of  the  said  Stevens. 

The  time  for  the  performance  of  the  contract  was  by  a  subsequent 
agreement  extended  for  four  years  from  September  9,  1848. 

From  January  5, 1845,  to  December  14,  1855,  there  was  paid  out 
by  the  navy  department  on  account  of  the  vessel  $500,000. 

Bobert  L.  Stevens,  prior  to  his  death,  in  1856,  had,  in  addition, 
expended  in  its  construction,  of  his  own  means,  $113,579. 

The  naval  appropriation  act,  approved  August  16, 1856,  (11  St.  at 
Large,  48,)  contains  an  appropriation  "for  Stevens  war^steamer,  $86,- 
717.85,"  being  the  remainder  of  the  contract  price,  but  no  portion  of 
this  was  ever  paid. 

In  the  mean  time  Edvrin  A.  Stevens  took  possession  of  the  work 
upon  the  death  of  his  brother,  as  executor  and  residuary  legatee,  and 
expended  thereon,  prior  to  Septei^ber  5, 1857,  of  his  own  money,  the 
sum  of  $89,186.87. 

Nothing  further  appears  to  have  been  done  until  congress  passed 
an  act,  approved  April  17,  1862,  (12  St.  at  Large,  880,)  making  an 
additional  appropriation  for  the  naval  service  for  the  year  ending 
June  80,  1862.    The  second  section  of  that  act  is  as  follows : 
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"And  be  It  further  enacted,  that  the  stun  of  $783,294,  being  the  amount 
necessary  to  be  provided,  as  estimated  by  a  board  appointed  for  that  purpose, 
to  pay  for  and  Dnish  the  Stevens  battery,  now  partially  constructed  at  Ho- 
boken,  New  Jersey,  be  and  the  same  is  hereby  appropriated  out  of  any  money 
not  otherwise  appropriated  for  the  immediate  construction  of  said  battery: 
provided,  that  in  the  contract  for  the  completion  of  said  vessel  it  shall  be  stip- 
ulated that  no  part  of  the  money  claimed  by  Edwin  A.  Stevens  to  have  been 
heretofore  expended  by  him  upon  said  vessel  shall  be  refunded  until  the 
amount  of  said  claim  shall  be  established  to  the  satisfaction  of  the  secretary  of 
the  navy,  and  the  payment  of  the  said  sum  shall  be  contingent  upon  the  suc- 
cess of  said  vessel  as  an  iron-clad,  seapgoing  war-steamer,  to  be  determined  by 
the  president,  and  such  contract  shall  stipulate  the  time  within  which  the 
vessel  shall  be  completed :  provided,  nevertheless,  that  said  money  shall  not  be 
expended  unless  the  secretary  of  the  navy  is  of  opinion  that  the  same  will 
secure  to  the  public  sei'vice  an  efficient  steam-battery." 

The  board,  whose  estimate  is  adopted  in  this  act,  was  one  appointed 
bj  the  secretary  of  the  navy,  under  the  authority  of  a  joint  resola- 
tion  of  congress,  approved  July  24,  1861,  whose  report  was  eom- 
municated  to  the  house  of  representatives  in  a  letter  of  the  secretary 
of  the  navy  to  the  speaker,  dated  January  2»1862.  Ex.  Doc.  No.  23, 
E.  B.  87th  Congress,  2d  Sess.  Upon  the  question  of  the  expediency 
of  completing  the  vessel,  the  board  specify  six  important  particulars, 
as  among  "the  many  novel  oharacteristics  which  she  would  poBsess," 
in  which  she  differed  from  ordinary  war-vessels,  and  conclude  by  say- 
ing :  "We  cannot  recommend  the  expenditure  of  important  sums  of 
money  upon  projects  of  more  than  doubtful  sucoess  when  put  into 
practical  execution;  and  therefore  we  do  not  deem  it  expedient  to 
complete  this  vessel  upon  the  plan  proposed."  The  report  had  previ- 
ously stated  "that  the  original  projector  of  the  vessel  was  the  late 
Robert  L.  Stevens,  Esq.,  deceased,  and  that  his  brother,  Edwin  A. 
Stevens,  Esq.,  who  now  proposes  to  complete  it,  has  materially  changed 
the  plans  from  what  appears  to  have  been  originally  intended." 

No  part  of  the  sum  appropriated  by  the  act  of  April  17,  1862,  was 
applied  to  the  purpose  of  completing  the  battery.  The  secretary  of 
the  navy  declined  to  do  so,  in  the  exercise  of  the  discretion  confided 
to  him  in  the  last  clause  of  the  section,  for  reasons  set  forth  in  his 
letter  to  the  speaker  of  the  hous  *of  representatives,  dated  May  27, 
1862,  in  which  he  states  that  he  had  taken  the  opinion  of  a  com- 
mission of  experts,  who  had  reported  that  "the  vessel,  if  completed  on 
the  plans  of  Mr.  Stevens,  will  not  make  an  efficient  steam-battery," 
and  therefore  that  he  did  not  feel  authorized  to  make  the  expendi- 
ture unless  congress  should  so  direct. 
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Congress  therenpon  passed  the  joint  resolation,  approved  July  17, 
1862,  on  which  the  plaintiffs  in  error  found  their  claim. 

Nothing  appears  to  have  been  done  towards  resuming  work  on  the 
vessel,  from  the  date  of  the  last  previous  expenditure  in  1857,  until 
the  death  of  Edwin  A.  Stevens,  on  August  7, 1868,  during  which  time 
it  remained  in  his  possession  and  control.  His  will  contained  the 
following  provision : 

"  1  empower  my  executors  to  apply  not  exceeding  the  sum  of  81,000,000  to 
finisb,  on  my  general  plans,  as  near  as  may  be,  in  the  discretion  of  my  said 
executors,  the  battery  known  as  the  Stevens  battery,  and  for  the  accomplish- 
ment of  the  said  object  I  give  to  them  the  use  of  the  dock  and  yards  and  basin 
heretofore  appropriated  to  the  said  battery,  and  all  the  material  provided  for 
said  Isattery.  When  said  battery  shall  be  finished,  I  direct  my  executors  to 
offer  the  same  to  the  state  of  Kew  Jersey  as  a  present,  to  be  disposed  of  as 
the  said  state  sball  deem  proper;  and  if  not  accepted  by  the  said  state,  I  direct 
my  executors  to  sell  the  same,  and  the  proceeds  thereof  shall  fall  into  the 
residue  of  my  estaQe." 

in  execution  of  this  authority  the  executors,  prior  to  February  27, 
1873,  expended  $919,915.49,  of  which  |27,809.79  was  received  from 
the  sale  of  old  material. 

The  legislature  of  New  Jersey,  on  March  21,  1871,  had  authorized 
the  appointment  of  commissioners  with  power  to  sell  the  battery, 
and,  in  pursuance  of  that  authority,  the  vessel,  never  ^having  been 
finished,  was  sold  for  the  sum  of  |75,000. 

The  contention  of  the  plaintiffs  in  error  is  that  the  title  to  the  un- 
finished  vessel  passed,  as  the  work  progressed,  to  the  United  States, 
and  became  vested,  together  with  the  right  to  enforce  the  contract 
for  its  completion,  and  the  security  of  the  mortgage,  as  against  the 
estate  of  Robert  L.  Stevens,  in  his  heirs  at  law,  by  force  of  the  joint 
resolution  of  July  17,  1862. 

In  support  of  the  proposition  that  by  the  building  contract  the  title 
to  the  unfinished  ship  vested,  as  the  work  progressed,  in  the  United 
States,  counsel  rely  upon  the  rule  of  construction  announced  by  Lord 
TzNTEBDEN  in  Woods  V.  RusseU,  6  Bam.  ds  Aid.  942,  and  followed  by 
the  English  cases  of  Clark  v.  Spence,  4  Adol.  &  E.  448 ;  Carruthera 
V.  Paine,  5  Bing.  270 ;  LaicUer  v.  Burlimon,  2  Mees.  &  W.  602 ; 
Wood  V.  Bell,  5  El.  &  Bl.  855,  affirmed  in  the  exchequer  chamber,  6 
El.  &  Bl.  355;  McBain  v.  WaUace,  L.  E.  6  App.  Cas.  589;  and  the 
American  cases  of  Moody  v.  Brown,  34  Me.  107 ;  Buttericorth  v.  Me- 
Kinley,  11  Humph,  209;  Sandford  v.  Wiggins  Ferry  Co.  27  Ind.  522; 
Seudder  v.  Calais  Steam-boat  Co.  1  Cliff.  370. 
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This  conclaBlon  was  assented  to  in  the  present  ease  by  the  chan- 
cellor, who  proceeded  to  a  final  decree,  however,  against  the  plaintifFs 
in  error,  on  the  ground  that  the  title  of  the  United  States  passed  by 
the  resolution  of  July  17,  1862,  not  to  the  heirs  at  law  of  Robert  L. 
Stevens  for  their  own  benefit,  but  to  or  for  the  benefit  of  Edwin  A. 
Stevens,  the  residuary  legatee.  The  court  of  errors  and  appeals  took 
a  different  view,  and  decided  that  the  title  of  the  ship  never  vested 
in  the  United  States  as  owner,  following  its  own  previous  decision  in 
Elliou  T.  Edward;  6  Vroom,  265 ;  S.  C.  7  Vroom,  449 ;  the  New  York 
case  of  Andrewt  ▼.  Duranty  11  N.  Y.  ^5  and  supported  by  the  decis- 
ion in  WiUiams  ▼.  Jackman,  16  Gray,  514,  in  which  the  rule  is  stated 
by  BioBLow,  C.  J.,  as  follows: 

"  Under  a  contract  for  supplying  labor  and  materials  and  making  a  cliattel, 
no  property  passes  to  die  vendee  till  the  chattel  is  completed  and  delivered,  or 
ready  to  be  delivered.  This  is  a  general  rule  of  law.  It  must  prevail  in  all 
cases,  unless  a  contrary  intent  is  expressed  or  clearlj  Implied  from  the  terms 
of  the  contract."  * 

The  rule  first  introduced  in  Woods  v.  RusseU,  6  Barn.  &  Aid.  942, 
as  interpreted  by  the  English  courts,  according  to  Clark  v.  Spence,  4 
Adol.  &  E.  448,  is  "founded  on  the  notion  that  provision  for  the  pay- 
ment, regulated  by  particular  stages  of  the  work,  is  made  in  the  con- 
tract with  a  view  to  give  the  purchaser  the  security  of  certain  portions 
of  the  work  for  the  money  he  is  to  pay,  and  is  equivalent  to  an  ex- 
press provision  that  on  payment  of  the  first  installment  the  general 
property  in  so  much  of  the  vessel  as  is  then  constructed  shaU  vest  in 
the  purchaser."  This  dictum  from  Woods  v.  RusseU,  according  to 
Benj.  Sales,  246,  (2d  Ed.,)  was  deliberately  adopted  as  a  rule  of  con- 
struction by  which,  in  similar  ship-building  contracts,  the  parties  are 
held  to  have,  by  implication,  evinced  an  intention  that  the  property 
shall  pass;  notwithstanding  the  general  rule  to  the  contrary,  and  adds : 
"The  law  thus  established  has  remained  unshaken  to  the  present 
time." 

Nevertheless,  in  Wood  v.  Bell,  5  El.  &  B\.  791,  Lord  Gaiipbell,  G. 
J.,  said: 

"  When  a  man  contracts  with  another  to  make  any  article  for  him  for  a 
given  price,  the  general  rale  is,  in  the  absence  of  all  circumstances  from  which 
a  contrary  conclusion  may  be  inferred,  that  no  property  passes  in  the  chattel 
until  it  be  completed  and  ready  for  delivery.  On  the  other  hand,  where  a  bar- 
gain is  m  ade  for  the  purchase  of  an  existing  ascertained  chattel,  the  general  rule, 
in  the  same  absence  of  opposing  cirumstancee,  is  that  the  property  passes  im- 
mediately to  the  vendee;  that  is,  thaX  there  is  at  once  a  complete  bargain  and 
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aalA,  Bat  these  general  rales  are  both  and  eqnallj  founded  on  the  presumed 
tntenMoo  of  the  parties.  If,  in  the  first,  there  are  attendant  circumstances 
from  whidi  the  intention  may  be  inferred  that  the  property  shall  pass  in  the 
incomplete  and  growing  chattel  as  the  manufacture  of  it  proceeds,  or  even  in 
ascertained  m^{;erials  from  wliich  it  is  to  be  carried  to  perfection,  that  inten- 
I  tion  will  be  effectuated ;  and,  equally  in  the  latter,  if  it  appear  that  the  parties 

I  intended  to  postpone  the  transfer  of  the  property  till  the  payment  of  the  price 

j  or  the  performance  of  any  other  condition,  puch  intention  will  be  upheld  in. 

I  the  courts  of  law." 

"This  principle,"  he  added,  "we  believe  to  be  well  settled;"  and 

I  referring  to  the  cases  of  Woods  v.  Russell,  Clark  v.  Spenee,  Laidler  v. 

Burlinson,  and  others  cited  in  argament,  he  remarked  that  "previous 
decisions,  therefore,  are  mainly  useful  as  serving  to  guide  our  judg- 
ment in  estimating  the  weight  of  .circumstances  as  evidence  of  inten- 
tion;" and  concluded  by  saying:  "Still  it  must  be  remembered,  after 
aU,  that  what  we  have  to  determine  is  a  question  of  fact,  namely,  what, 
upon  a  careful  consideration  of  all  the  circumstances,  we  believe  to 
have  been  the  contract  into  wbich  the  parties  have  entered." 

It  is,  perhaps,  worthy  of  remark  that  this  passage  from  the  Judg- 
ment of  Lord  CAMtBEijii  has  been  incorporated  into  the  text  of  Abb. 

j  Merch.  Ships  &  Seamen,  4,  by  the  editors  of  that  treatise. 

■  The  courts  of  this  country  have  not  adopted  any  arbitrary  rule  of 

construction  as  controlling  such  agreements,  but  consider  the  question 

j  of  intent,  open  in  every  case,  to  be  determined  upon  the  terms  of  the 

contract,  and  the  circumstances  attending  the  transaction,  (1  Pars. 

Shipp.  &  Adm.  63 ;)  and  such  seems  to  us  to  be  the  true  principle. 

Accordingly,  we  are  of  opinion  that  the  fact  that  advances  were 

I  made  out  of  the  purchase  money,  according  to  the  contract,  for  the 

;  cost  of  the  work  as  it  progressed,  and  that  the  government  was  au- 

thorized to  require  the  presence  of  an  agent  to  join  in  certifying  to 
the  accounts,  are  not  conclusive  evidence  of  an  intent  that  the  prop- 
erty in  the  ship  should  vest  in  the  United  States  prior  to  final 
delivery.    Indeed,  in  reference  to  the  latter  circumstance,  it  is  notice-  ' 

I  able,  as  indicating  a  contrary  intention,  that  the  authority  of  the  in- 

specting oflBcer  was  expressly  limited,  so  that  it  should  not  extend  to 
a  right  to  judge  of  the  quality  and  fitness  of  the  materials  or  work- 
manship; such  matters,  and  all  others  concerning  the  performance  of 

I  the  contract,  being  reserved  for  determination  after  the  completion  of 

the  work,  as  a  condition  of  acceptance  and  final  payment. 

Much  stress  is  laid,  in  argument,  upon  that  provision  of  the  con- 
tract which  required  all  materials  received  at  the  yard  for  use  ia 
v.l— 14 


Digitized  by 


Google 


310  8UPBXKE  COUBT  BEPOBTSB. 

constracting  the  steamer,  to  be  distinctly  marked  with  the  letters  17. 
S.,  and  declared  that  thej  should  become  the  property  of  and  belong 
to  the  United  States.  Bat  it  does  not  follow,  because  the  materials 
provided  for  that  nse  were  declared  to  be  the  property  of  the  United 
States,  it  was  intended  that  they  should  remain  so* after  becoming 
part  of  the  structure.  Such  a  precaution  might  well  have  been  sug- 
gested, as  a  security  against  a  diversion  of  the  materials  to  any  unau- 
thorized use,  or  to  preserve  the  materials  to  the  United  States,  in 
case,  by  reasqn  of  the  failure  of  the  work  or  from  any  other  cause, 
they  should  not  be  used  in  the  vessel.  Indeed,  as  is  remarked  by 
the  learned  judge  who  delivered  the  opinion  of  the  court  of  errors 
and  appeals  in  this  case,  the  express  declaration  that  defined  the 
property  in  the  unused  materials,  seems  to  exclude  the  implication 
sought  to  be  raised  as  to  the  property  in  the  unfinished  ship;  for  the 
inference  is  obvious,  from  the  particularity  of  such  a  provision,  that 
the  larger  interest  would  not  be  left  to  mere  intendment. 

There  are  two  other  provisions  of  the  contract,  which  seem  to  us 
conclusive  of  the  question,  and,  in  a  sense,  adverse  to  the  construc- 
tion of  the  pldintiSs  in  error. 

The  first  of  these  is  that  which  requires  Stevens  to  execute  and 
deliver  a  mortgage,  in  lieu  of  other  security,  for  the  faithful  perform- 
ance of  the  contract  on  his  part,  on  all  the  land,  docks,  wharves,  slips, 
and  all  their  appurtenanceis .  belonging  to.  and  embraced  within  the 
establishment  at  Hoboken,  New  Jersey,  at  which  the  war-steamer  was 
to  be  constructed,  with  power  to  the  mortgagee  to  enter  upon  and  sell 
the  same  in  case  of  failure  on  the  part  of  Stevens  to  fulfill  his  part  of 
the  contract,  or  so  much  thereof  as  should  be  necessary  to  complete 
any  deficiencies  on  his  part. 

The  taking  of  this  security,  as  an  indemnity  to  the  United  States, 
assumes  the  anticipated  possibility  that  the  failure  might  be  total,  so 
that  the  vessel,  when  o£fered  for  delivery,  might  be  altogether  rejected. 
And  it  does  not  detract  from  the  force  of  this  conclusion,  that  the 
alternative  provides  for  completing  deficiencies,  if  they  should  prove  to 
be  remediable;  for,  in  that  case,  the  United  States,  at  its  option, 
might  accept  the  vessel,  thus  becoming  invested  with  the  title,  and 
make  good  its  deficiencies  oat  of  this  security. 

The  other  feature  of  the  contract,  which  corroborates  this  view,  is 
that  which  provides  that  final  payment  for  the  steamer  shall  be  made 
only  upon  the  certificate  of  examiners,  to  be  appointed  for  that  pur- 
pose, that  in  her  construction,  armament,  and  equipment,  all  the 
provisions  of  the  contract  have  been  fully  performed  and  completed, 
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which  requires  thai  the  steamer  shall  be  fully  completed  and  delivered 
at  the  navy-yard  at  Brooklyn,  and  fixes  the  gross  amount  which  is  to 
be  paid  for  it  when  folly  completed,  delivered,  and  accepted.  The 
fact  that  advances  are  to  be  made  in  the  mean  time  is  expressly  stated 
to  be  in  consideration  of  the  security  to  be  given  by  Stevens  for  the 
faithful  performance  of  his  contract,  and  that  compensation  for  his 
time  and  services  must  be  wholly  deferred  until  the  final  completing 
and  delivery  of  the  vessel. 

It  is  thus  apparent,  as  we  think,  from  these  stipulations,  that  the  ves- 
sel was  in  all  respects  to  be  at  the  risk  of  the  builder,  until,  upon  its 
completion,  the  United  States  should  accept  it,  upon  final  examination 
and  certificate,  as  conforming  in  every  particular  with  the  require- 
ments of  the  contract,  and  answering  the  description  and  warranty  of 
an  efficient  steam-battery  for  harbor  defense,  shot  and  shell  proof. 

And  looking  at  the  situation  of  the  parties  and  the  objects  they 
must  have  had  in  view,  all  doubt  is  removed  as  to  their  intention.  Mr. 
Stevens  was  an  ardent  and  sanguine  inventor,  who  had  convinced 
himself  that  his  unique  design  of  a  naval  structure  was  practicable 
and  of  great  value,  and  that,  if  adopted,  it  would  prove  to  be  of  im- 
mense public  utility.  He  succeeded  also  in  persuading  the  govern- 
ment to  make  the  experiment  and  give  him  the  opportunity  of  realizing 
his  theories.  But  it  was  understood  to  be  merely  an  experiment,  and 
evidently,  by  the  navy  department,  naturally  conservative  and  in- 
clined to  adhere  with  some  tenacity  to  its  own  traditons,  regarded,  at 
best,  as  of  very  doubtful  success.  The  steamer  when  built  was  to 
constitute  a  part  of  the  naval  establishment  of  the  United  States. 
Can  it  be  supposed  that  this  was  to  take  place  except  upon  condition 
that,  after  completion  and  sufficient  examination,  it  should  be  found 
fit  for  the  service  ?  This  is  the  view,  as  it  seems  to  us,  which  con- 
gress by  its  legislation,  and  the  navy  department  in  all  its  dealings 
with  the  subject,  constantly  entertained  and  acted  upon,  and  which 
both  Robert  L.  Stevens  and  bis  brother,  Edwin  A.  Stevens,  did  not 
hesitate  to  accept ;  the  latter  not  shrinking  from  a  further  investment 
of  $1,000,000  in  an  enterprise  which  he  still  cherished  with  confi- 
dence of  ultimate  success,  after  it  had  become  to  almost  every  one 
else  a  demonstrated  failure,  and  after  the  government,  fot  whom  it 
was  originally  intended,  had  refused  to  it  all  further  subsidies. 

We  dnd,  therefore,  that  on  July  17, 1862,  the  date  of  the  joint  reso- 
lution of  congress,  under  which  the  plaintiffs  in  error  make  their 
claim,  the  United  States  had  no  title  to  the  Stevens  battery;  but 
that  the  property  in  it  had  continued  in  Robert  L.  Stevens  until  his 
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death,  and  passed  by  his  will  to  Edyin  A.  Stevens,  as  residnaiy 
legatee.  It  follows  that  it  did  not  pass  to  the  heirs  at  law  of  Robert 
L.  Stevens  by  virtue  of  the  joint  resolution. 

It  is  urged,  in  argument,  that,  if  the  right  to  the  vessel  itself  did 
not  pass,  then  the  joint  resolution  must  be  coustrued  as  a  transfer  to 
the  heirs  of  Bobert  L.  Stevens  of  the  right  of  action  of  the  United 
States  to  recover  against  his  estate  damages  for  his  non-performance 
of  his  contract,  together  with  the  securities,  by  way  of  mortgage  and 
lien,  it  held  as  indemnity.  We  see  no  ground  for  a  construction  that 
leads  to  so  remarkable  a  result.  The  plain  meaning  of  the  resolution 
is  limited  to  a  relinquishment  on  the  part  of  the  United  States  of  any 
interest  it  might  be  supposed  to  have  in  the  vessel,  in  which  the  heirs 
of  Robert  L.  Stevens  are  mentioned,  probably,  because  it  was  with 
him  that  the  building  contract  was  made ;  and  if  it  could  operate  at 
all  as  a  release,  would  be  to  them,  for  the  benefit  of  those  who,  by 
law,  had  become,  his  successors  in  the  title ;  and  that  release  would 
necessarily  convey  with  it,  as  an  incident,  an  extinguishment  of  the 
obligation  of  the  contract  for  construction,  and  all  the  securities  taken 
for  its  performance.  It  was,  in  effect,  and  was  doubtless  intended 
as,  a  declaration  on  the  part  of  the  United  States,  for  the  benefit  of 
whom  it  might  concern,  of  its  entire  abandonment  of  all  further  con- 
nection with  the  battery  and  the  contract  for  its  construction.  The 
subsequent  assent  on  the  part  of  congress  to  its  acceptance  by  the 
state  of  New  Jersey,  as  a  bequest  from  Edwin  A.  Stevens,  while  it 
•could  not  operate  to  affect  any  rights  vested  in  the  interval,  is,  at 
least,  a  legislative  interpretation  of  its  previous  release.  This  reso- 
lution expressly  recites  that  Edwin  A.  Stevens  was  the  owner  of  the 
battery  in  his  life-time,  and  is  scarcely  more  explicit  in  the  recogni- 
tion of  his  title  than  was  the  conduct  of  all  the  parties,  including  the 
present  plaintiffs  in  error. 

We  are  of  opinion,  for  the  reasons  stated,  that  there  is  no  error  in 
ihe  decree  complained  of,  and  it  is  accordingly  affirmed. 
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(10«  TT.  8.  288)  ElOHABDBON  V.  HaRDWIOK. 

(Norember  27,  1882. 

BFBCmO  PbRFOBMAROB — CoSTBACT  CAITNOT  be  VarIBO  BT  ParOIt— UNIIiATERAIi 
COXTRACT  NOT  E^NFOnCEABIS. 

Where  the  owner  of  certain  land*  entered  into  a  written  contract  with  the  plaintiff, 
wherein  it  was  stipulated  that  plaintiff  should  cut  a  certain  quantity  of  timber 
on  each  acre  and  pay  therefor  a  certain  sum  for  stumpage,  and  that  plaintiff 
should  have  the  privilege  within  two  years  from  the  date  of  the  contract  to 
purchase  one-half  interest  in  the  lauds  at  a  certain  stipulated  price  per  acre, 
hdd,  that  the  plaintiff  having  paid  no  part  of  the  stipulated  price  per  acre 
during  the  two  years  provided  by  the  contract,  that  he  had  no  interest  in  the 
lands  that  would  enable  -him  to  maintain  a  suit  for  a  specific  performance  of 
the  contract  after  the  expiration  of  the  time  specified  therein. 

Where  the  plain  meaning  of  the  contract  was  that  plaintiif  should  make  payment 
directly  to  defendant,  in  money,  of  one-half  of  the  amount  paid  by  the  latter 
on  the  lands,  it  is  not  competent  to  show  by  parol  evidence  that  payment  was 
to  be  made  in  some  other  way  than  that  specified  in  the  written  contract. 

In  suits  upon  unilateral  contracts  it  is  only  where  defendant  has  had  the  benefit  of 
the  consideration  for  which  he  bargained  that  he  can  be  held  bound. 

Appeal' from  the  Gironit  Court  of  the  United  States  for  the  Eaetem 
District  of  Michigan. 

D,  C.  Holbrook  and  H.  H.  Wells,  for  appellant. 

Alfred  RuaseU  and  H.  M.  Campbell,  tot  appellee. 

Woods,  J.  This  was  a  bill  in  eqnitj  filed  by  Richardson,  the  ap- 
pellant, to  compel  the  specific  performance  of  a  contract  relating  to 
lands  between  hiifi  and  Hardwic.k,  the  appellee. 

The  contract  opened  with  a  description  of  the  lands  to  which  it 
related,  and  then  proceeded  as  follows : 

"The  aboye4escribed  lands  have  been  purchased  by  me  under  an  ari-ange- 
ment  with  Arthur  B.  Bichardson,  as  follows:  It  is  understood  that  said 
Richardson  may  become  equally  interested  in  the  above  lands  by  paying  to  me 
one-half  the  purchase  price  of  the  lands,  together  with  an  equal  share  of  all 
expenditures  made  by  me  for  taxes  or  any  other  purpose,  and  also  10  per  cent. 
Interest  on  all  capital  furnished  by  me  in  connection  with  his  half  interest.  It 
is  further  understood  that  the  purchase  price  of  the  lands  bought  of  T.  H. 
Eaton  is  to  be  reckoned  at  910  per  acre,  and  the  terms  of  the  above  agreement 
are  limited  to  two  years  from  this  date.  Said  Richardson  is  to  pay  one-half 
his  share  in  one  year,  and  the  balance  in  two  years. 

"Alpena,  October  1, 1868. 

"Arthur  B.  Bichardson  may  cut  timber  on  the  within-described  lands  on 
the  following  terms:  He  is  to  pay  ()|1.50)  on?  dollar  and  a  half  per  thousand 
feet,  board  measure,  for  all  timber  cut  by  him,  and  he  further  agrees  to  cut 
not  less  than  twelve  (12)  thousand  feet  from  each  and  every  acre  on  which  he 
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may  cut  any,  or  in  the  event  of  his  not  doing  so  he  agrees  to  pay  for  twelve 
thousand  feet,  the  same  aa  though  that  amount  had  been  cut  by  him.  The 
logs  are  to  be  holden  for  the  stumpage  and  to  be  his  when  paid  for,  it  being 
understood  that  payment  ia  to  tx)  made  for  the  same  when  they  come  into 
market. 

"B.  C.  Hakdwiok, 
••AKTHtra  R.  BicHARDSoy. 
"Alpena,  Octoler  1,  '68." 

It  is  not  disputed  that  before  the  date  of  this  contract,  Hardwick, 
the  appellee,  had  purchased  the  lands  described  therein,  had  paid  for 
them  in  full  out  of  his  own  means,  and  had  received  a  deed  therefor 
in  his  own  name.  Prior  to  October  1,  1870,  the  date  at  which  the 
two  years  mentioned  in  the  contract  expired,  Richardson  had  cut 
timber  on  the  lands  on  the  terms  mentioned  in  the  contract,  and  had 
paid  to  Hardwick  for  "stumpage"  $4,050,  and,  unless  this  was  to  be 
considered  a  payment  on  tbe  contract,  he,  up  to  the  date  mentioned, ' 
had  made  no  payment  whatever  thereon.  On  or  just  before  October 
1, 1870,  by  a  verbal  contract  between  Richardson  and  Hardwick,  the 
time  for  the  payment  by  Richardson  of  the  half  of  the  price. of  the 
lands  was  extended  to  October  1, 1871.  But  up  to  that  time  he  made 
no  payment  on  the  lands,  and  never  made  any  payment  at  any  sub- 
sequent time,  and  never  tendered  any.  In  the  mean  time  Hardwick 
was  selling  timber  oS  the  lands  to  other  parties,  and  in  the  year 
1872  sold  all  the  lands  themselves  except  160  acres.  The  contention 
of  Richardson  now  is  that,  after  crediting  upon  the  contract  one-half 
the  amount  received  by  Hardwick  for  timber  sold  and  for  lands'sold, 
the  half  of  the  purchase  money  and  other  expenses,  which  he  was  to 
pay  in  case  he  became  equally  interested  in  the  lands,  has  been  satis- 
fied, and  that  he  is  entitldd  to  share  equally  in  the  proceeds  of  the 
timber  and  lands,  and  is  entitled  to  a  conveyance  of  an  undivided 
half  of  the  lands  remaining  unsold.  But  it  was  not  until  May  or 
June,  1874,  that  Richardson  ever  intimated  to  Hardwick  that  he 
claimed  an  interest  in  the  lands,  and  his  claim  was  then  peremptorily 
denied  by  Hardwick,  and  it  was  not  until  he  filed  the  bill  in  this  case 
December  10, 1875,  that  Richardson  ever  made  any  definite  demand 
on  Hardwick  for  an  account  of  the  proceeds  of  the  sales  of  timber 
and  lands,  or  for  a  conveyance  of  the  undivided  half  of  the  lands 
remaining  unsold.  Upon  final  hearing,  upon  the  pleadings  and  evi- 
dence, the  circuit  court  dismissed  the  bill,  and  the  complainant 
appealed. 

The  rights  of  the  parties  must  be  governed  by  their  contract  in 
writing  entered  into  on  October  1,  1868.     All  their  previous  uego- 
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tiations  resulted  in  that  contract,  and  it  was  never  subsequently 
changed,  except  by  the  verbal  agreement  to  extend  for  one  year  the 
time  allowed  by  it  to  Bichardson  to  refund  to  Hardwick  one-balf  the 
purchase  money,  expenditures,  and  taxes  paid  by  him.  We  cannot 
give  any  weight  to  the  assertion  of  Bichardson  that  it  was  one  of  the 
unexpressed  terms  of  the  contract  that  one-balf  of  the  proceeds  of 
timber  sold  from  the  lands  should  be  indorsed  upon  the  contract  as 
payments  made  by  him  thereon.  It  is  a  matter  in  dispute  between 
the  parties  whether  any  such  understanding  existed.  If  it  were  com- 
petent to  prove  such  an  understanding  by  parol,  the  burden  of  proof 
would  be  on  Bichardson  to  establish  it.  Bichardson,  in  bis  testi- 
mony, affirms  the  existence  of  this  understanding,  and  Hardwick,  in 
his  testimony,  denies  it.  We  think  the  other  testimony  in  the  case 
leaves  the  preponderence  of  evidence  on  this  point  with  the  defend- 
ant. 

iiut  evidence  to  establish  this  understanding  is  clearly  in&dmissible. 
In  respect  to  this  matter  the  contract  is  free  from  ambiguity.  Its 
plain  meaning  is  that  Bichardson  was  to  make  payment  directly  to 
Hardwick,  in  money,  of  one-half  the  amount  paid  by  the  latter  on  the 
lands.  It  is,  therefore,  not  competent  to  show  by  parol  that  pay- 
ment was  to  be  made  in  some  other  way  than  that  specified  in  the 
written  instrument.  Sprigg  v.  Bank  of  Mt.  Pleasant,  14  Pet.  201 ; 
Speeht  V.  Howard,  16  Wall.  664;  Forsythe  v.  KimbaU,  91  U.  S.  291; 
Broiim  V.  Spqford,  95  U.  S.  482. 

Lookifig,  therefore,  at  the  contract  as  reduced  to  writing  by  the 
parties,  we  are  clear  that  Bichardson  is  not  entitled  to  the  relief 
prayed  for  by  his  bill. 

The  written  contract  gives  him  the  privilege,  or,  as  counsel  call  it, 
an  "option,"  to  become  equally  interested  in  the  laijds  by  paying  one- 
half  the  purchase  money,  etc.,  written  two  years  after  its  date.  The 
contract,  of  itself,  did  not  vest  him  with  any  interest  or  estate  in  the 
lands.  It  merely  pointed  out  the  mode  in  which  he  might  acquire  an 
interest,  namely,  by  paying  a  certain  sum  of  money  within  a  certain 
time.  He  did  not  pay  the  money  withiii  the  time  limited  by  the  con- 
tract, and  has  never  paid  it  or  any  part  of  it;  and  18  months  before 
the  commencement  of  this  suit  Hardwick  gave  him  notice  that  his 
option  to  purchase  had  been  lost,  and  told  him  that  he  had  no  interest 
in  the  lands. 

It  is  clear  from  the  terms  of  the  contract  that  Bichardson  was  not 
bound  by  it.  He  did  not  agree  to  purchase  any  share  in  the  lands  or 
to  pay  Hardwick  any  money.     The  contract  gave  Hardwick  no  cause 
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of  aeiion  against  Richardson.  The  latter  was  not  bonnd  to  become 
interested  in  the  lands,  or  to  paj  any  money  thereon,  unless  he  chose 
to  do  BO. 

In  suits  upon  unilateral  eontracts,  it  is  only  where  the  defendant 
has  had  the  benefit  of  the  consideration  for  which  he  bargained  that 
he  can  be  held  bound.  Jones  t.  Robertson,  17  L.  J.  Exch.  36;  Mills 
V.  BlackhaU,  11  Q.  B.  358;  Morton  v.  Burr,  1  Adol.  &  E.  28;  Ken- 
naway  v.  Treleavan,  6  Mees.  &  W.  501. 

In  this  case  Biohardson  having  failed  to  pay  the  money  or  any  part 
of  it  within  the  time  limited,  the  privilege  accorded  him  by  the  con- 
tract was  at  an  end,  and  all  the  rights  under  it  ceased. 

The  decree  of  the  circuit  eourt  dismissing  the  bill  was,  therefore, 
right,  and  must  be  affirmed. 


(106  U.  &  260) 

Wauiaob,  Adm'r,  v.  Penfield  and  another. 

(November  27, 1882.) 

CoimCTAKCB  TO  WiFK — WhBN  NOT  FRAin>DI.BNT. 

A.  Toluntaiy  conveyance,  as  to  subsequent  creditors,  although  the  party  be  embar- 
rassed at  the  time  of  its  ezecutvon,  is  not  fraudulent  per  m  as  to  them,  but  the 
fact  whether  it  is  or  not,  is  to  be  determined  from  all  the  circumstances,  and  the 
fact  of  indebtedness  is  not  conclusive  of  fraud. 

Appeal  from  the  Gbouit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

The  First  National  Bank  of  Qniney,  Illinois,  recovered  against  W. 
Y.  Williams  and  others,  in  the  circuit  court  of  Lewis  county,  Mis- 
souri, three  judgments — one  on  the  tenth  day  of  May,  1873,  upon  a 
note,  dated  June  19,  1871,  and  signed  by  J.  B.  Harris  &  Co.,  G.  H. 
Simpson,  W.  T.  Williams,  and  B.  N.  Blackwood  and  the  others  on 
the  fifth  day  of  March,  1874,  upon  notes,  dated  respectively  .Tuly  19, 
June  3,  and  July  3,  1871,  and  each  signed  by  J.  R.  Harris  &  Co.,  G. 
H.  Simpson,  W.  Y.  Williams,  J.  A.  Hay,  and  John  Sisler.  The  La 
Grange  Savings  Bank  of  Missouri  recovered,  in  the  same  court,  against 
Williams  and  others,  two  judgments,  each  on  May  12,  1873,  .upon 
two  notes — one  for  $1,635.25,  dated  August  14, 1871,  and  signed  by  G. 
H.  Simpson,  W.  Y.  Williams,  and  E.  N.  Blackwood ;  the  other  upon 
a  note  dated  February  1,  1872,  and  signed  by  G.  H.  Simpson,  W.  Y. 
Williams,  John  S.  Motter,  and  J.  A.  Hay.     Upon  these  various  jndg- 
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ments  esecations  issaed,  and  were  levied  upon  a  tract  of  land,  in 
Lewis  ooanty,  Missouri,  containing  42  acres,  and  occupied  by  Wil- 
liams and  his  family  as  their  residence.  The  legal  title  to  the  land, 
at  that  time,  was  in  the  wife  of  WiUiams.  It  was  conveyed  to  her 
by  deed  of  February  11,  1868;  duly  filed  for  record  on  the  twenty- 
fourth  day  of  February,  1868.  The  deed  did  not  accurately  describe 
the  metes  and  bounds  of  the  property  intended  to  be  conveyed,  and, 
in  order  to  correct  the  desoription,  another  deed  was  made  to  Mrs. 
Williams  on  the  thirteenth  day  of  December,  1871,  which  was  duly 
filed  for  record  on  the  sixth  day  of  the  succeeding  month.  The  prop- 
erty so  levied  on,  with  all  the  improvements  thereon,  was  sold  at 
public  auction,  when  U.  B.  Penfield  became  the  purchaser,  at  the  sum 
of  $25,  "in  trust  for  the  use  and  benefij;  of  the  execution  creditors." 
As  to  the  balance  of  the  judgment  debts,  the  executions  were  returned 
unsatisfied,  and  Penfield  received  from  the  sheriff  a  deed  in  trust  for 
the  use  and  .benefit  of  the  creditors  in  whose  behalf  he  bid  off  the 
property.  The  present  suit  was  commenced  on  the  thirtieth  day  of 
June,  1875.  It  proceeds  upon  these  grounds :  that  the  property,  so 
conveyed  to  Mrs.  Williams,  was  purchased  and  paid  for  with  the 
means  of  the  husband,  who  caused  the  title  to  be  placed  in  her  name, 
with  the  fraudulent  intent  to  hinder  and  delay  his  creditors;  that  after 
the  conveyance  Williams,  being  insolvent,  and  in  expectation  of  con- 
tracting future  debts,  did,  with  intent  to  hinder,  delay,  and  defraud 
his  creditors,  existing  and  future,  and  for  the  purpose  of  placing  his 
means  beyond  the  reach  of  creditors,  with  the  knowledge,  consent, 
and  approval  of  his  wife,  and  out  of  his  own  means  exclusively,  make 
valuable,  permanent,  and  expensive  improvements  on  the  land,  to 
the  injury  of  his  creditors ;  that  the  wife  accepted  the  conveyance 
with  knowledge  and  notice  of  the  fraud  imputed  to  her  husband,  and 
confederated  with  him  to  cheat  and  hinder  his  creditors  by  withhold- 
ing from  them  as  well  the  land  as  all  the  moneys  invested  in  its  pur- 
chase and  improvement.  The  prayer  of  the  bill  is  that  the  convey- 
ance to  Mrs.  Williams  be  declared  inoperative  against  the  creditors 
of  the  husband,  and  that  the  title  to  the  land  be  decreed  to  and  vested 
in  Penfield,  in  trust  for  the  execution  creditors,  and  that  he  be  de- 
creed possession  thereof  for  their  use  and  benefit;  that  if  the  deed 
cannot  be  declared  inoperative  as  to  creditors,  then  that  the  amount 
expended  by  Williams  in  the  improvement  of  the  laud  be  declared 
a  charge  and  incumbrance  thereon  in  favor  of  his  creditors.  The 
material  allegations  of  the  bill  are  denied  in  the  answer  both  of  Wil- 
liams and  bis  wife.    The  circuit  court,  upon  final  hearing,  decreed  that 
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all  the  right,  title,  and  interest  of  both  Williams  and  his  wife  in  the 
land  be,  without  farther  conveyance,  vested  in  Fenfield  in  trust  for 
the  banks,  and  that  possession  be  forthwith  delivered  to  him.  From 
that  decree  the  present  appeal  is  prosecuted. 

W.  H.  Hatch  and  Eppa  Hunton,  for  appellants. 

Jno.  D.  S.  Drtfden,  for  appellees. 

Hablan,  J.  A  very  careful  scrutiny  of  the  record  has  brought  our 
minds  to  the  conclusion  that  the  decree  cannot  be  sustained.  That 
the  land  described  in  the  conveyances  to  Mrs.  Williams  was  pur- 
chased and  paid  ior  by  her  husband,  with  his  means  exclusively,  and 
that  the  purchase  was  made  with  the  intention  of  immediately  im- 
proving the  land  and  making  it  the  permanent  residence  of  himself 
and  family,  are  facts  clearly  .established  by  the  evidence.  Indeed^ 
they  are  substantially  admitted  in  the  answer  of  both  Williams  and 
his  wife.  But  the  evidence  falls  far  short  of  establishing  fraud  upon 
the  part  of  Williams,  either  in  causing  the  conveyance  to  be  made  to^ 
his  wife,  or  in  using' his  means,  to  the  extent  that  he  did,  in  improv- 
ing the  land.  The  facts  are  entirely  consistent  with  an  honest  pur- 
pose to  deal  fairly  with  any  creditors  he  then  had  or  might  thereafter 
have  in  the  ordinary  course  of  his  business.  It  is  true  that  Williams 
was  somewhat  indebted  at  the  time  of  this  voluntary  settlement  upon 
his  wife,  but  his  indebtedness  was  not  such  in  amount  or  character 
as,  taking  into  consideration  the  value  of  his  other  property  interests, 
rendered  it  unjust  to  creditors,  existing  or  future,  that  he  should,  out 
of  his  income  or  estate,  provide  a  home  for  his  family  by  improving 
the  land  in  question.  When  the  conveyance  was  made  to  the  wife, 
as  well  as  during  all  the  period  when  the  land  was  being  improved 
by  the  erection  of  a  dwelling  and  other  houses  thereon,  he  had, 
according  to  weight  of  evidence,  property  which  creditors  could  reach 
exceeding  in  value  all  his  existing  indebtedness  by  several  thousand 
dollars.  He  was  engaged  in  active  business,  with  fair  prospects, 
good  credit,  and,  as  we  may  infer  from  the  record,  of  'an  unsullied 
reputation.  His  indebtedness  existing  at  the  time  of  the  settlement 
upon  the  wife,  as  well  as  that  which  arose  during  the  period  of  the 
improvements,  was  subsequently,  and  without  unreasonable  delay,, 
fully  discharged  by  I^im.  The  improvements  were  commenced  in 
1868,  and  were  all,  with  trifling  exceptions,  completed  and  paid  for 
before  the  close  of  the  summer  of  1869.  So  far  as  the  record  dis- 
closes, no  creditor,  who  was  such  when  the  settlement  was  made,  or 
while  the  improvements  were  going  on,  was  hindered  materially,  by 
the  withdrawal  by  Williams  from  his  means  or  business,  of  the  sums 
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necessary  to  pay  for  the  land  and  the  improvements.  Those  who 
seek,  in  this  sait,  to  impeach  the  original  settlement,  or  to  reach  the 
means  invested  by  the  hasband  in  improving  the  wife's  land,  became 
creditors  of  the  former  sometime  after  the  improvements  (with  slight 
exceptions  not  worth  mentioning)  had  been  made  and  paid  for.  If 
they  trusted  the  husband  in  the  belief  that  he  owned  the  land,  it  was 
negligent  in  them  so  to  do,  for  the  conveyance  of  February  11,  1868, 
duly  acknowledged,  was  filed  for  record  within  a  few  days  after  its 
execution.  The  circnmstance  thai  the  original  deed  did  not  give  an 
accurate  description  of  the  land  intended  to  be  conveyed  ought  not  to 
be  permitted  to  defeat  the  original  settlement  upon  the  wife;  this, 
because  the  description  was  such  as  to  leave  no  one  in  serious  doubt 
that  the  land  intended  to  be  conveyed  was  the  identical  land  now  in 
dispute.  There  is  no  intimation  in  the  pleadings  that  the  banks 
supposed,  when  contracting  with  Williams,  or  when  accepting  from 
others  commercial  paper  upon  which  his  name  appeared,  that  the 
deed  of  Febmary  11, 186S,  described  land  other  than  that  apon  which 
Williams,  after  that  date,  resided.  On  the  contrary,  the  amended 
bill  proceeds,  in  part,  upon  the  ground,  distinctly  stated,  that  the 
land  intended  to  be  conveyed  by  that  deed  was  the  land  now  in  dis- 
pute, and  that  the  only  purpose  of  the  deed  of  December  13,  1871, 
was  to  correct  the  erroneous  description  in  the  deed  of  1868. 

An  effort  is  made  to  show  that  some  of  the  debts,  evidenced  by  the 
notes,  upon  which  the  banks  obtained  judgment,  existed  when  the 
conveyance  of  1868  was  executed  or  when  the  improvements  in  ques- 
tion were  made.  But  the  evidence  furnishes  no  basis  for  such  a  con- 
tention, except  as  to  the  note  for  $1,635.25,  executed  August  14, 1871, 
by  G.  H.  Simpson,  W.  7.  Williams,  and  B.  N.  Blackwood,  and  held 
by  the  La  Grange  Savings  Bank.  As  to  that  note,  the  president  of 
the  bank  states  that  in  it  was  merged  a  prior  note  for  $800  or  $1,000, 
given  by  the  parties  last  named  in  1866  or  1867.  But  his  evidence 
sho^a  that  he  is  not  at  all  clear  or  positive  in  his  recollections  upon 
the  subject;  and,  according  to  the  decided  preponderance  of  testi- 
mony, Williams  was  not  a  party  to  the  note,  which,  it  is  claimed,  was 
merged  in  that  of  August  14, 1871.  The  proof  upon  this  point  ren- 
ders it  quite  ceiftain  that  no  part  of  the  debt  evidenced  by  that  note 
existed  against  Williams,  until,  as  surety  for  Simpson,  he  signed  that 
note. 

The  principles  of  law  which  must  determine  the  rights  of  the  par- 
ties are  well  established  by  the  decisions  of  the  supreme  court  of  Mis- 
souri.   In  Pepper  v.  Carter,  11  Mo.  543,  that  court,  after  remarking 
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that  the  question  aa  to  what  would  render  a  voluntary  conveyance 
void  as  to  creditors  under  the  statute  of  Elizabeth,  from  which  the 
Missouri  statute  was  borrowed,  had  undergone  much  discussion,  and 
been  the  subject  of  contradictory  opinions,  said: 

"Some  would  make  an  indebtedness  per  se  evidence  of  fraud  against  exist- 
ing creditors;  otliers  would  leave  every  conveyance  of  the  kind  to  be  judged 
by  its  own  circumstances,  and  from  them  infer  the  existence  or  non-existence 
of  fraud  in  each  particular  transaction.  Without  determining  the  question  as 
to  existing  creditors,  we  may  safely'affirm  that  atl  the  cases  will  warrant  the 
opinion  that  a  voluntary  conveyance  as  to  subsequent  creditors,  although  the 
party  be  embarrassed  at  the  time  of  its  execution,  is  not  fraudulent  per  te  as 
to  them ;  but  the  fact,  whether  it  is  fraudulent  or  not,  is  to  be  determined 
from  all  the  circumstances.  I  do  not  say  that  the  fact  of  indebtedness  is  not 
to  weigh  In  the  consideration  of  the  question  of  fraud  in  such  cases,  but  that 
it  is  not  conclusive." 

In  the  latter  case  of  Payne  v.  Stanton,  59  Mo.  159,  the  same  court, 
while  quoting  approvingly  the  language  just  cited  from  Pepper  v. 
Carter,  said  that  the  "doctrine  is  well  settled  that  a  voluntary  con- 
veyance by  a  person  in  debt  is  not,  as  to  subsequent  creditors,  fraud- 
ulent  per  $e.  To  make  it  fraudulent,  as  to  subsequent  creditors,  there 
must  be  proof  of  actual  or  intentional  fraud.  As  to  creditors  exist- 
ing q,t  the  time,  if  the  effect  and  operation  of  the  conveyance  are  to 
hinder  or  defraud  them,  it  may,  as  to  them,  be  justly  regarded  'as  in- 
valid, but  no  such  reason  can  be  urged  in  behalf  of  those  who  become 
creditors  afterwards." 

These  deoisions  control  the  present  case.  Neither  the  conveyance 
to  the  wife  nor  the  withdrawal  of  the  husband's  means  from  his  busi- 
ness for  the  purpose  of  improving  the  land  settled  upon  the  wife,  had 
the  effect  and  operation  to  hinder  or  defraud  his  then  existing  credi- 
tors. Nor  does  the  evidence  justify  the  conclusion  that  the  convey- 
ance was  executed,  or  the  improvements  made,  with  an  intent  to  hin- 
der or  defraud  either  existing  or  subsequent  creditors.  Giving  full 
weight  to  all  the  circumstances,  there  is  no  reason  to  impute  fraud  to 
the  husband. 

The  decree  is  reversed,  with  directions  to  dismiss  the  bilL 
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<106  U.  B.  188) 

BoHWES  and  others  v.  Sihth  and  others. 

(November  27. 1882.) 

Apfbax— Mattbb  in  Dibfutb— Jddoicent  Crbditobs. 

Where  Judgment  creditors  have  separate  and  distinct  iaterests  depending  upon  sep- 
arate and  distinct  judgments,  tlie  amount  m  dispute  is  the  claim  of  each,  and 
the  several  claims  cannot  be  united  to  give  jurisdiction  on  appeaL 

Ex  parte  Baltimore  *  Ohio  B.  (Jo.  ante,  36,  followed. 

Appeal  from  the  Circnit  Gonrt  of  the  United  States  for  the  Western 
District  of  Missouri. 

Mayer  Sidtzherger,  iat  appellants. 

Jot.  8.  Botsford,  for  appellees. 

Waitb,  C.  J.  On  the  twenty-sixth  of  Jannary,  1880,  Schwed  &  New- 
house  confessed  a  judgment  in  the  circuit  court  of  Jacksgn  county, 
Missouri,  against  themselvee,  and  in  favor  of  Henry  .Heller,  for 
$9,512.50.  Execution  was  at  once  issued  on  this  judgment,  and 
levied  hy  Bailey,  sheriJBf  of  the  county,  on  a  stock  of  goods. 

On  the  twelfth  of  February,  1880,  William  Smith  &  Co.  had  a  suit 
pendii^  in  the  same  court,  in  their  favor,  against  Schwed  &  New- 
house  for  the  recovery  of  $3,829.71,  and  William  C.  Greene  &  Go. 
another  suit  for  the  recovery  of  $1,012.93.  In  both  the  suits  attach- 
ments were  issued  and  levied  on  the  same  goods  taken  under  the 
execution  in  favor  of  Heller,  and  then  in  the  hands  of  the  sheriff. 
Smith  &  Co.  and  Greene  &  Co.  thereupon  began  a  suit  in  the  same 
court  against  Schwed,  Newhouse,  Heller,  and  the  sheriff,  the  object 
of  which  was  to  set  aside  the  judgment  in  favor  of  Heller  on  the 
ground  that  it  was  confessed  without  any  consideration,  and  for  the 
purpose  of  covering  up  the  property  of  Schwed  &  Newhouse,  and  hin- 
dering and  delaying  creditors  in  the  collection  of  their  debts.  This 
suit  was  afterwards  removed  to  the  circuit  cOurt  of  the  United  States 
for  the  western  division  of  the  western  district  of  Missouri.  After- 
wards judgments  were  rendered  in  the  attachment  suits;  that  in 
favor  of  Smith  &  Go.  being  for  $4,174.38,  and  that  in  favor  of  Greene 
&  Go.  for  $1,104.09.  In  the  mean  time  other  creditors  of  Schwed  & 
Newhouse  got  attachments  and  judgments  against  them,  to-wit,  the 
Seth  Thomas  aock  Company  for  $1,618.49,  the  E.  N.  Welch  Manu- 
facturing Company  for  $455.58,  and  F.  Quayle  for  $366.  The  attach- 
ments in  these  oases  were  also  levied  on  the  goods  in  the  hands  of 
the  sheriff.    All  the  later  attaching  creditors  were  admitted  as  parties 
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to  the  original  suit  begun  by  Smith  &  Go.  and  Greene  &  Co.  to  set 
asi^e  the  judgment  in  favor  of  Heller,  and  in  proper  time  a  supple- 
mental bill  was  filed  in  which  all  the  attaching  creditors  appeared  as 
complainants,  setting  up  the  recovery  of  their  respective  jadgments. 
Pending  the  suit  the  property  levied  upon  was  sold,  and  the  proceeds, 
being  $7,405.55,  paid  into  the  registry  of  the  court.  At  the  final 
hearing  a  decree  was  rendered  declaring  the  judgment  confessed  in 
favor  of  Heller  void  as  against  the  attaching  creditors.  From  this 
decree  Sob  wed,  Newhouse,  Heller,  and  Bailey,  the  sheriff,  took  an 
appeal,  which  the  appellees  now  move  to  dismiss  on  the  ground  that 
the  valne  of  the  matter  in  dispute  between  the  appellants  and  the 
several  appellees  is  less  than  $5,000. 

It  is  impossible  to  distinguish  this  case  in  principle  from  Seaver  v. 
Bigelows,  5  Wall.  208,  where  an  appeal  by  creditors  who  had  joined 
in  a  suit  to  set  asid'e  a  fraudulent  conveyance  by  their  debtor  was 
dismissed  because  the  amounts  found  due  the  appellants,  respectively, 
were  less  than  our  jurisdictional  limit.  In  delivering  the  opinion  of 
the  court,  Mr.  Justice  Nelsok  said : 

"The  judgment  creditors  who  have  joined  in  this  bill  have  separate  and  dis- 
tinct interests,  depending  upon  separateand  distinct  judgments.  In  no  event 
could  the  sum  in  dispute  of  either  party  exceed  the  amount  of  their  judgment. 
*  *  *  The  bill  being  dismissed,  each  fails  in  obtaining  paymelt  of  his 
demands.  If  it  had  been  sustained,  and  a  decree  rendered  in  their  favor,  it 
would  only  have  been  for  the  amount  of  the  judgitient  of  each." 

In  the  present  case,  the  judgment  creditors  did  succeed,  and,  in  ef- 
fect, each  recovered  a  decree  against  Heller,  setting  aside  his  judg- 
ment so  far  as  it  affected  them  individually.  Had  they  been  defeated 
they  could  not  have  appealed,  because,  although  allowed  in  equity  to 
join  in  their  suit,  they  had  "separate  and  distinct  interests  depending 
on  separate  and  distinct  judgments,"  as  well  as  separate  and  distinct 
attachments.  But  if  the  decree  is  several  as  to  the  creditors,  it  is  dif- 
ficult to  see  why  it  is  not  as  to  their  adversaries.  The  theory  is,  that, 
although  the  proceeding  is  in  form  but  one  suit,  its  legal  effect  ia  the 
same  as  though  separate  suits  had  been  begun  on  each  of  the  sepa- 
rate causes  of  action. 

,  The  appeal  in  Seaver  v.  Bigelows  was  from  a  decree  against  the 
creditors,  but,  in  deciding  the  case,  the  court,  in  express  terms, 
adopted  the  analogous  practice  in  admiralty,  where,  under  certain 
circumstances,  separate  and  distinct  causes  of  action  may  be  united 
in  one  suit,  and  in  that  practice  it  has  always  been  held  that  the  ship- 
owner cannot  unite  the  separate  decrees  against  him  in  a  suit  to  make 
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up  the  atnoant  necessary  for  odr  jurisdiction  on  appeal.  That  ques- 
tion has  been  fully  considered  at  the  present  term  in  Ex  parte  Balti- 
more dt  Ohio  R.  Co.  ante,  35.  Although  the  e£fect  of  the  decree  is 
to  deprive  Heller  in  the  aggregate  of  more,  than  $5,0U0,  it  has  been 
done  at  the  suit  of  several  pkrties  on  several  claims,  who  might  have 
baed  separately,  but  whose  suits  have  been  joined  in  one  for  conven- 
ience and  to  save  expense. 
The  motion  to  dismiss  is  gtanted. 


(106  U.  S.  327) 

UNirBD  States  v.  Ebib  Bt.  Co. 
(November  27, 1882.) 
Tazatioh— Irterkaii  Rbvekub— Iktbrsst  ok  Forsisn-Hsld  Bonds. 

The  tax  on  interest  paid  by  corporations  under  section  122  of  the  tntemal-revenue 
law  as  amended  by  section  9  of  the  act  of  July  13>  1866.  (14  Bt.  138,)  is  payable 
on  interest  coupons  paid  by  the  company  to  noa-regident  alien  owners  and 
holdeiB  of  coupons  and  bonds. 

Raaroad  Co.  v.  CMUetor,  100  U.  B.  695,  followed. 

Hr.  Justice  Field,  dissenting. 

In  Error  to  the  Girooit  Court  of  the  United  States  for  the  Southern 
District  of  New  York.  ,  * 

This  was  an  action  to  recover  taxes  alleged  to  be  due  to  the  plaintiff 
on  certain  interest  coupons  paid  by  the  defendant  in  the  years  1866, 
1867,  1868,  and  1869,  on  bonds  previously  issued  by  it;  and  also 
certain  penalties  alleged  to  be  due  the  plaintiff  for  failure  of  the  de- 
fendant to  make  returns  of  the  amount  of  the  taxes.  The  action  was 
founded  on  section  122  of  the  act  of  June  30, 1864,  (13  St.  284,  285,) 
as  amended  by  section  9  of  the  act  of  July  13,  1S66,  (14  St.  138, 139.) 
That  section  us  amended  provides  as  follows : 

"That  any  railroad,  canal,  turnpike,  canal  navigation,  or  slack-water  com- 
pany, indebted  for  any  money  for  which  bonds  or  other  evidence  of  indebted- 
ness have  been  issued,  payable  in  one  or  more  years  after  date^  upon  which 
interest  is  stipulated  to  be  paid,  or  coupons  representing  the  interest,  or  any 
such  company  that  may  have  declared  any  dividend  in  scrip  or  money  due  or 
payable  to  its  stockholilers,  including  norM'saidents,  whether  eittzena  or  aliens, 
as  part  of  the  earnings,  profits,  income,  or  gains  of  such  company,  and  all 
profits  of  such  company  carried  to  the  account  of  any  fund,  or  used  for  con- 
itruction,  shall  be  subject  to  and  pay  a  tax  of  5  per  centum  on  the  amount  of 
all  such  interest  or  coupons,  dividends  or  profits,  whenever  and  wherever  the 
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same  shall  be  payable,  and  to  whatsoever  party  or  person  the  same  may  bo 
payable,  inalxidiny  norir^esidents,  whether  citizens  or  aliens;  and  said  com- 
panies are  hereby  authorized  to  deduct  and  withhold  from  all  payments  on 
account  of  any  interest  or  coupons  and  dividends  due  and  payable  as  aforesaid, 
the  tax  of  5  per  centum;  and  the  payment  of  the  amount  of  said  tax,  so 
deducted  from  the  interest  or  coupons  or  dividends,  and  certified  by  the  presi- 
dent or  treasurer  of  said  company,  shall  discharge  said  company  from  that 
amount  of  the  dividend,  or  interest,  or  coupon  on  the  bonds  or  other  evidences 
of  their  indebtedness,  so  held  by  any  person  or  party  whatever,  except  where 
said  companies  may  have  contracted  otherwise.  And  a  list  or  return  shall  be 
made  and  rendered  to  the  assessor  or  assistant  assessor  on  or  before  the  tenth 
day  of  the  month  following  that  in  which  said  interest,  coupons,  or  dividends 
become  due  and  payable,  and  as  often  as  every  six  months ;  and  said  list  or  re- 
turn shall  contain  a  true  and  faithful  account  of  the  amount  of  tax,  and  there 
shall  be  annexed  thereto  a  declaration  of  the  president  or  treasurer  of  the  com- 
pany, under  oath  or  afflrmation,  in  form  and  manner  as  may  be  prescribed  by 
the  commissioner  of  internal  revenue,  that  the  same  contains  a  true  and  faith- 
ful account  of  said  tax.  And  for  any  default  in  making  or  rendering  such 
list  or  return,  with  the  declaration  annexed,  or  of  the  payment  of  the  tax  as 
aforesaid,  the  company  making  such  default  shall  forfeit  as  a  penalty  thesum 
of  $1,000 ;  and  in  case  of  any  default  in  making  or  rendering  said  list  or  re- 
turn, or  of  the  payment  of  the  tax,  or  any  part  thereof,  as  aforesaid,  the  assess- 
ment and  collection  of  the  tax  and  penalty  shall  be  made  according  to  the 
provisions  of  law  in  othei}  cases  of  neglect  or  refusal:  provided,  that  when- 
ever any  of  the  companies  mentioned  in  this  section  shall  be  unable  to  pa^  the 
interest  on  their  indebtedness,  and  shall  in  fact  fail  to  pay  such  interest,  that 
in  such  cases  the  tax  levied  by  this  section  shall  not  be  paid  to  the  United 
States  until  said  companies  resume  the  payment  of  interest  on  their  indebt- 
edness." 

The  case  was  tried  in  the  district  court  for  the  sonthem  district  of 
New  York  upon  an  agreed  statement  of  facts,  of  which  the  following 
are  all  that  are  deemed  material  to  explain  the  question  raised  and 
decided.  By  this  statement  it  was  admitted  that  prior  to  September 
1,  1866,  the  defendant  had  issued  sterling  coupon  bonds  to  the 
amount  of  £800,000,  dated  September  1, 1865,  the  principal  of  which 
was  payable  two  years  after  date,  drawing  interest  at  6  per  cent,  per 
annum,  payable  semi-annually  on  the  first  days  of  March  and  Sep- 
tember of  each  year;  and  the  principal  and  interest  of  which  were 
payable  in  London,  England,  at  the  office  of  Junius  S.  Morgan  &  Co., 
bankers,  of  London;  that  after  March  1,  1868,  and  prior  to  Septem- 
ber 1,  1868,  the  defendant  had  issued  and  sold  bonds  of  the  same 
class  amounting  to  £200,000,  the  principal  and  interest  of  which 
were  payable  at  the  same  place  as  the  bonds  previously  issued ;  that 
all  the  bonds  with  coupons  for  interest  attached  were  sold  directly  to 
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J.  S.  Morgan  &  Co.,  J.  T.  Maokenzie,  and  Btern  Brothers,  all  foreign 
bankers,  having  their  places  of  basiness  in  London,  and  were  by 
them  sold  to  their  oustomers  in  England  and  on  the  continent  of 
Europe;  that  during  the  years  1866, 1867, 1868, 1869,  the  bonds  and 
coupons  were  all  held  by  non-resident  aliens,  and  not  by  citizens  of 
the  United  States,  except  bonds  to  the  amount  of  ^£20,000,  and  the 
coupons  attached,  which  were  held  and  owned  by  a  citizen  or  citizens 
of  the  United  States  residing  in  Europe ;  that  the  amount  of  interest 
on  all  bonds  was  provided  for,  and  sent  forward  by  the  defendant,  in 
one  snm  or  block,  to  J.  S.  Morgan  &  Co.,  before  the  dates  at  which 
it  fell  dne,  and  as  it  fell  due  was  paid  by  J.  S.  Morgan  &  Co.,  at  their 
banking-house  in  London,  to- the  holders  of  the  bonds  and  coupons; 
that  the  amount  of  interest  paid  in  the  years  mentioned  on  the  above* 
described  bonds  was  ^£186,000,  of  which  ^,200  were  paid  on  the 
£20,000  held  by  a  citizen  or  citizens  of  the  United  States;  that  the 
defendant  made  no  returns  to  the  assessor,  or  to  any  other  o£Qcer  of 
the  internal  revenue  of  the  United  States,  of  the  payment  of  the 
interest,  or  any  part  thereof,  nor  did  it  ever  pay  to  the  United  States, 
or  to  any  one  on  their  behalf,  5  per  cent,  tax,  or  any  tax  on  the 
interest,  or  any  part  thereof;  nor  did  the  defendant  withhold  the  tax, 
or  any  part  thereof,  from  the  amount  of  the  interest,  but  paid  the 
full  amonnt  to  the  holders  of  the  bonds;  and  that  no  assessment  was 
ever  made  by  the  plaintiffs,  or  by  any  officer  of  the  plaintiffs,  on  the 
defendant  for  any  portion  of  the  tax,  nor  was  any  demand  ever  made 
on  the  defendant  for  the  payment  of  the  same  to  the  United  States 
until  December  81,  1872. 

'  The  district  court  held  that  the  defendant  was  not  liable  for  a  tax 
on  the  £181,800  paid  for  interest  upon  coupons  and  bonds  owned 
and  held  by  non-resident  aliens,  but  was  liable  for  the  tax  on 
£4,200  paid  for  interest  on  coupons  and  bonds  owned  and  held  by 
citizens  of  the  United  States;  and,  also,  that  the  defend'ant  was 
liable  for  only  one  penalty  for  failure  to  make  return  to  the  revenue 
officer  of  the  amount  paid.  Judgment  was  rendered  accordingly. 
From  this  judgment  the  plaintiff  carried  the  case  to  the  circuit  court, 
which  affirmed  the  judgment  of  the  district  court.  To  review  this 
latter  judgment  a  writ  of  error  was  taken  from  this  court. 
Two  questions  were  presented  for  determination : 

FiTft.  Whether  the  court  below  erred  in  holding  that  the  defendant  was  not 
liable  to  pay  the  alleged  tax  on  the  £181,800  interest  which  defendant  paid  to 
Bom-resident  alien  owners  and  holders  of  coupous  and  bonds.    Ko  questioa 
v.l— 16 
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was  made  as  to  the  Uabllity  of  the  defendant  to  recover  the  tar  on  the  £4,200 
interest  paid  to  American  citizens,  as  adjudged  by  the  court  below ;  and — 

aeamd.  Whether  the  court  below  erred  in  holding  that  the  defendant  was 
liable  for  one  penalty  only  out  of  the  seven  which  the  plaintiff  claimed  in  its 
complaint. 

Solicitor  OeneraZ  PhiUips,  for  plaintiff  in  error. 

W.  D.  Shipman,  for  defendant  in  error. 

Waitb,  C.  J.  This  judgment  is  reversed  on  the  autliority  of  Rail- 
road Co.  V.  Cdlector,  100  U.  S.  695,  and  the  cause  is  remanded  with 
instructions  to  enter  a  judgment  in  favor  of  the  United  States,  for 
the  equivalent  in  lawful  money  of  the  United  States  of  the  tax  of 
£9,300,  with  interest  at  the  rate  of  6  per  cent,  per  annum  from  the 
several-times  when  the  same  became  due  and  payable,  according  to 
the  agreed  statement  of  facts  on  which  the  submission  was  made  be- 
low. As  no  claim  was  made  on  the  argument  in  this  court,  either 
for  a  penalty  or  for  the  currency  value  of  the  pounds  sterling  when 
the  taxes  fell  due,  we  have  not  considered  the  questions  which  would 
have  arisen  if  such  a  demand  had  been  made.  For  these  reasons  the 
judgment  will  be  without  penalties  and  for  the  present  value  of  the 
pounds  sterling  in  lawful  money. 

Bbadley,  J.  I  concur  in  the  ju^ment  of  the  court  in  this  case, 
but  not  for  the  reasons  given  in  the  case  of  the  Michigan  Gent.  R.  Co. 
V.  Collector,  100  U.  S.  695.  I  concurred  in  the  judgment  in  that  case, 
as  in  this,  on  grounds  essentially  different  from  those  given  by  the 
court.  I  always  regarded  the  tax  which,  by  the  122d  section  of  the 
internal-revenue  act  of  1864,  was  laid  upon  the  interest]  payable  on 
the  bonds  and  upon  the  dividends  declared  on  the  stock  of  railroad 
and  other  corporations  as  a  tax  on  the  incomes  pro  tanto  of  the 
holders  of  such  bonds  and  stock.  Stockdale  v.  Int.  Cos.  20  Wall. 
333;  Railroad  v.  Rose,  95  U.  S.  78.  As  to  the  interest  payable  on 
bonds,  it  was  not  a  tax  upon  the  companies  in  respect  of  a  debt  owed 
by  them,  nor  upon  the  property  represented  thereby.  The  property 
obtained  by  the  proceeds  of  the  loans  represented  by  the  bonds  was 
taxable  (if  not  taxed)  in  another  form.  That  property  consisted  of 
the  railroad  tracks,  or  canal,  and  other  specific  property  of  the  com- 
panies respectively.  If  this  property  was  not  taxed  directly  it  was 
taxed  Indirectly  by  means  of  the  duty  of  2^  per  cent,  which  was  laid 
on  their  gross  earnings.  The  tax  laid  upon  their  bonds  was  in* 
tended  to  affect  the  owners  of  the  bonds,  and  while  the  companies 
were  directed  to  pay  it,  they  were  authorized  to  retain  the  amount 
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from  the  installments  dne  to  the  bondholders,  whether  citizens  or 
alienB.  The  objection  that  congress  had  no  power  to  tax  non-resident 
aliens  is  met  by  the  fact  that  the  tax  was  not  assessed  against  them 
personally,  bnt  .against  the  rem,  the  credit,  the  debt  due  to  them. 
Congress  has  the  right  to  tax  all  property  within  the  jnrisdiction  of 
the  United  States,  with  certain  exceptions  not  necessary  to  be  noted. 
The  money  dae  to  non-resident  bondholders  in  this  case  was  in  the 
United  States, — ^in  the  hands  of  the  company, — before  it  could  be 
transmitted  to  London,  or  other  place  where- the  bondholders  resided. 
While  here  it  was  liable  to  taxation.  Congress,  by  the  intemal-rev- 
enae  law,  by  way  of  tax,  stopped  a  part  of  the  money  before  its  trans- 
mission,  namely,  6  per  bent,  of  it.  Flansible  groands  for  levying 
such  a  tax  might  be  assigned.  It  might  be  said  that  the  creditor  is 
protected  by  oar  laws  in  the  enjoyment  of  the  debt ;  that  the  whole 
machinery  of  our  courts  and  the  physical  power  of  the  government 
are  placed  at  his  disposal  for  its  security  and  collection. 

Whether  taxation  thus  imposed  would  be  respected  by  foreign  gov* 
emments,  if  the  creditor  could  bring  before  their  courts  the  debtor 
company  or  its  property,  does  not  concern  us  in  consideiing  the 
question  now  presented.  There  is  nothing  in  the  constitution  which 
authorizes  this  court,  or  any  other  court,  to  disaffirm  the  power  of 
congress  to  lay  the  tax.  Congress  is  its  own  judge  of  the  propriety 
or  expediency  of  laying  it. 

Indeed,  so  far  as  the  power  of  congress  is  concerned,  regarded  in 
reference  to  any  power  the  courts  have  to  Umit  or  restrain  it,  I  see  no 
reason  why  congress  may  not  lay  a  tax  upon  any  property  on  which 
the  government  can  lay  its  hftuds,  whether  within  or  without  the 
jnrisdiction  of  the  United  States.  If,  in  imitation  of  the  dues  levied 
by  Denmark  upon  vessels  passing  through  the  Cattegat  sound,  congress 
should  levy  a  duty  upon  all  vessels  passing  through  the  strait  of 
Florida,  I  do  not  know  of  any  power  which  the  courts  possess  to  pre* 
vent  it.  It  might  create  complications  with  foreign  governments,  it 
is  true,  and  involve  the  country  in  war;  but  congress  has  the  power, 
if  it  chooses  to  take  the  responsibility,  of  creating  or  giving  occasion 
to  such  complications.     The  responsibility  rests  upon  it  alone. 

So  if,  in  taxing  money  dne  from  citizens  of  the  United  States  to 
foreign  citizens,  any  complications  arise  with  the  governments  to 
which  the  latter  are  subject,  congress  alone  has  the  responsibility, 
and  is  the  only  department  of  our  government  which  has  a  right  to 
take  Buch  a  responsibility.      Tn  the  Foreign-held  Bonds  Case*,  15 
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Wall.  800,  the  state  legislatnre  had  laid  a  tax  on  the  interest  paya- 
ble apon  the  bonds  of  all  corporations  doing  business  in  the  state; 
and  authorized  the  companies  to  retain  the  amount  out  of  the  inter, 
est  payable  to  the  bondholders  without  regard  to  their  residence  or 
nationality.  I  concurred  in  the  judgment  rendered  in  that  case  on 
the  ground  that  the  state,  in  passing  such  a  law  applicable  to  pre- 
existing contracts,  exceeded  its  just  powers  under  our  form  of  govern- 
ment, and  that  the  law,  in  its  effect  upon  non-resident  bondholders, 
impaired  the  obligation  of  the  contract. 

Considering,  therefore,  that  if  congress  chooses  to  take  the  respon- 
sibility of  levying  such  a  tax  as  the  one  in  question,  the  courts  have 
no  power  to  control  its  action,  or  to  give  any  relief  to  parties  affected 
l^  it,  I  concur  in  the  judgment  of  reversaL 

Hablan,  J.,  concurred. 

FiBLD,  J.,  dissenting.  I  am  not  able  to  agree  with  the  majority  of 
the  court  in  the  decision  of  this  case.  The  tax  which  is  sustained  is, 
in  my  judgment,  a  tax  upon  the  income  of  non-resident  aliens  and 
nothing  else.  The  122d  section  of  the  revenue  act  of  l664,  as 
amended  by  that  of  1866,  subjects  the  interest  on  the  bonds  of  the 
company  to  a  tax  of  6  percent.,  and  authorizes  the  company  to  deduct 
it  from  the  amount  payable  to  the  coupon-holder,  whether  he  be  a 
non-resident  alien  or  a  citizen  of  the  United  States.  The  company 
is  thus  made  the  agent  of  the  government  for  the  collection  of  the 
tax.  It  pays  nothing  itself;  the  tax  is  exacted  from  the  creditor — ^the 
party  who  holds  the  coupons  for  interest.  No  collocation  of  words 
can  change  this  fact.  And  so  it  was  expressly  adjudged  with  refer- 
ence to  a  similar  tax  in  the  case  of  U.  8.  v.  RaUroad  Co.  17  Wall.  822. 
There  a  tax,  under  the  same  statute,  was  claimed  upon  the  interest 
of , bonds  held  by  the  city  of  Baltimore.  And  it  was  decided  that  the 
tax  was  upon  the  bondholder  and  not  upon  the  corporation  which  had 
issued  the  bonds ;  that  the  corporation  was  only  a  convenient  means 
of  collecting  it ;  and  that  no  pecuniary  burden  was  cast  upon  the  cor- 
poration. This  was  the  precise  question  upon  which  the  decision  of 
that  case  turned. 

A  paragraph  Jbrom  the  opinion  of  the  eonri  will  show  this  beyond 

controversy. 

"  It  is  not  taxation,"  said  the  court,  **  that  government  should  take  from  one 
the  profits  and  gains  of  another.  That  is  taxation  which  compels  one  to  pay 
for  the  support  of  the  government  from  bis  own  gains  and  of  his  own  prop- 
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etty.  In  the  cases  we  are  ooualdering,  the  corporation  parte  not  with  a 
farthing  of  its  own  property.  Whatever  sum  it  pays  to  the  government  is 
the  property  of  another.  Whether  the  tax  is  5  per  cent,  on  the  dividend 
or  interest,  or  whether  it  be  50  per  cent.,  the  corporation  is  neither  richer 
nor  poorer.  Wliatever  It  thus  pays  to  the  government,  it  by  law  withholds 
from  the  creditor.  If  no  tax  exists,  it  pays  7  per  cent,  or  whatever  be 
its  rate  of  interest,  to  its  creditor  in  one  unbrolien  sum.  If  there  be  a  tax, 
it  pays  exactly  the  same  sum  to  its  creditors,  less  5  per  cent,  tliereof,  and 
this  5  per  cent,  it  pays  to  the  government.  The  receivers  may  be  two. 
or  the  receiver  may  be  one,  but  the  payer  pays  the  same  amount  in  either 
event.  It  is  no  pecuniary  burden  upon  the  corporation,  and  no  taxation  of 
the  corporation.  The  burden  falls  on  the  creditor.  He  is  the  party  taxed. 
'In  the  case  before  us,  this  question  controls  Its  decision.  If  the  tax  were 
upon  the  railroad,  there  is  no  defease ;  it  must  be  paid.  Bt^  we  hold  tJiat  t7u 
tax  imposed  hy  the  122d  section  is  in  tubstanne  and  tn  late  a  tax  upon  tTu  in- 
comeqfttu  vrectttor  or  stoekJtoider,  and  not  a  tax  upon  the  oorporation. 

See,  also,  Haight  y.  Railroad  Co.  6  Wall.  16,  and  Railroad  Co.  t. 
Jaekwn,  7  Wall.  262,  269. 

The  bonds,  upon  the  interest  of  which  the  tax  in  this  ease  was  laid, 
ate  held  in  Europe,  principally  in  England;  they  were  negotiated 
there;  the  principal  and  interest  are  payable  there;  they  are  held  by 
aliens  there ;  and  the  interest  on  them  has  always  been  paid^  there. 
The  money  which  paid  the  interest  was,  ontil  paid,,  the  property  of 
the  company ;  when  it  became  the  property  of  the  bondholders  it  was 
outside  of  the  jurisdiotion  of  the  United  States. 

Where  is  the  anthority  for  this  tax?  It  was  said  by  connsel  on  the 
argument  of  the  case — somewhat  facetiously,  I  thought  at  the  time — 
that  congress  might  impose  a  tax  upon  property  anywhere  in  the 
world,  and  this  court  coold  not  qnestion  the  validity  of  the  law, 
though  the  collection  of  the  tax  might  be  impossible,  anless,  per- 
chance, the  owner  of  the  property  should  at  some  time  visit  this 
country  or  have  means  in  it  which  ooold  be  reached.  This  court  will, 
of  coarse,  never  in  terms  announce  or  accept  any  such  doctrine  as 
this.  And  yet  it  is  not  perceived  wherein  the  substantial  difference 
lies  between  that  doctrine  and  the  one  which  asserts  a  power  to  tax, 
in  any  case,  aliens  who  are  beyond  the  limits  of  the  country.  The 
debts  of  the  company,  owing  for  interest,  are  not  property  of  the 
company,  although  counsel  contended  they  were,  and  would  thus 
make  the  wealth  of  the  country  increase  by  the  augmentation  of  the 
debts  of  its  corporations.  Debts,  being  obligations  of  the  debtors,  are 
the  property  of  the  creditors,  so  far  as  they  have  any  commercial  value, 
and  it  is  a  misuse  of  terms  to  call  them  anything  else ;  they  accom- 
pany the  creditors  wherever  the  latter  go;  their  situs  is  with  the  lat- 
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ter.  I  have  supposed  heretofore  that  fhis  was  eominon  learning, 
reqairing  no  arganjent  for  its  support,  being,  in  fact,  a  self-evident 
truth,  a  recognition  of  trbioh  followed  its  statement.  Nor  is  this  the 
less  so  because  the  interest  may  be  called  in  the  statute  a  part  of  the 
gains  and  profits  of  the  company.  Words  cannot  change  the  fact, 
though  they  may  mislead  and  bewilder.  The  thing  remains  through 
all  disguises  of  terms.  If  the  company  makes  no  gains  or  profits  on 
its  business  and  borrows  the  money  to  meet  its  interest,  though  it  be 
in  the  markets  abroad,  it  is  still  required  under  the  statute  to  with« 
hold  from  it  the  amount  of  the  taxes.  If  it  pays  the  interest,  though 
it  be  with  funds  which  were  never  in  the  United  States,  it  must 
deduct  the  taxes.  The  government  thus  lays  ,a  tax,  through  the 
instrumentality'  of  the  company,  upon  the  income  of  a  non-resident 
alien  over  whom  it  cannot  justly  exercise  any  control,  nor  upon  whom 
can  it  justly  lay  any  burden. 

The  chief  justice,  in  his  opinion  in  this  case,  when  affirming  tho' 
judgment  of  the  district  court,  happily  condensed  the  whole  matter 
into  a  few  words.  "The  tax,"  he  says,  "for  which  the  suit  was  brought 
was  the  tax  upon  the  owner  of  the  bond,  and  not  upon  the  defend- 
ant. It  was  not  a  tax  in  the  nature  of  a  tax  in  rem  upon  the  bond 
itself,  but  upon  the  income  of  the  owner  of  the  bond,  derived  from 
that  particular  piece  of  property.  The  foreign  owner  of  these  bonds 
was  not  in  any  respect  subject  to  the  jurisdiction  of  the  United 
States;  neither  was  this  portion  of  his  income.  .  His  debtor  was,  and 
so  was  the  money  of  his  debtor;  but  the  money  of  his  debtor  did  not 
become  a  part  of  bis  income  until  it  was  paid  to  him,  and  in  this 
case  the  payment  was  outside  of  the  United  States,  in  accordance 
with  the  obligations  of  the  contract  which  he  held.  Thia  power  of  the 
United  States  to  tax  is  limited  to  persons,  property,  and  business 
within  their  jurisdiction,  as  much  as  that  of  a  state  is  limited  to  the 
same  subjects  within  its  jurisdiction."  State  Tax  on  Foreign-held 
Bonds.  15  Wall.  300. 

"A  personal  tax,"  says  the  supreme  court  of  New  Jersey,  "is  the 
burden  imposed  by  government  on  its  own  citizens  for  the  benefits 
which  that  government  affords  by  its  protection  and  its  laws,  and  any 
government  which  would  attempt  to  impose  such  a  tax  on  citizens  of 
other  states  would  justly  incur  the  rebuke  of  the  intelligent  sentiment 
of  the  civilized  world."     State  v.  Roet,  8  Zab.  621. 

In  imposing  a  tax,  says  Chief  Justice  Mabshall,  the  legislature  acts 
upon  its  constituents.  "All  subjects,"  he  adds,  "over  which  the 
power  of  a  state  extends  are  objects  of  taxation,  but  those  over  which 
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it  does  not  extend  are,  upon  the  soiindest  principles,  exempt  from 
taxation.  This  proposition  may  almost  be  pronoanoed  self-evident." 
MeCvOoeh  t.  Maryland,  4  Wheat.  428-429. 

There  are  limitations  upon  the  powers  of  all  governments  without 
any  express  designation  of  them  in  their  organic  law — ^limitations 
which  inhere  in  their  very  nature  and  stmctnre,  and  this  is  one  of 
them:  that  no  rightful  authority,  can  be  exercised  by  them  over  alien 
subjects,  or  citizens  resident  abroad,  or  over  their  property  there  sit- 
uated.  This  doctrine  may  be  said  to  be  axiomatic,  and  courts  in 
En^Uuid  have  felt  it  so  obligatory  upon  them  that  where  general 
terms,  used  in  acts  of  parliament,  seem  to  contravene  it,  they  have 
narrowed  the  construction  to  avoid  that  conclusion.  In  a  memora- 
ble case,  decided  by  Lord  Stowbll,  which  involved  the  legality  of  the 
seizure  and  condemnation  of  a  French  vessel  engaged  in  the  slave 
trade,  which  was  in  terms  within  an  .act  of  parliament,  that  distin- 
guished judge  said :  "That  neithertlus  British  act  of  parliament,  nor 
any  commission  founded  on  it,  can  affect  any  right  or  interest  of  for- 
eigners unless  they  are  founded  apon  principles  and  impose  regula- 
tions that  are  consistent  with  the  law  of  nations.  That  is  the  only 
law  which  Great  Britain  can  apply  to  them,  and  the  generality  of 
any  terms  employed  in  an  act  of  parliament  must  be  narrowed  in 
construction  by  a  religious  adherence  thereto."  Le  Louis,  2  Dod- 
son,  289. 

Similar  language  was  used  by  Mr.  Justice  Bailbt,  of  the  King's 
Bench,  in  Madrazo  v.  WiUes,  8  Barn.  &  Aid.  868,  where  the  question 
was  whether  the  act  of  parliament,  which  declared  the  slave  trade 
and  all  dealings  therewith  unlawful,  justified  the  seizure  of  a  Spanish 
vessel,  with  a  cargo  of  slaves  on  board,  by  the  captain  of  an  English 
naval  vessel,  and  it  was  held  that  it  did  not.  The  odiousness  of  the 
trade  would  have  carried  the  justice  to  another  conclusion  if  the  pub- 
Uo  law  would  have  permitted  it,  but  he  said,  "that,  although  the 
language  used  by  the  legislature  in  the  statute  referred  to  is  undoubt- 
edly very  strong,  yet  it  can  only  apply  to  British  subjects,  and  can 
only  render  the  slave  trade  unlawful  it  carried  on  by  them;  it  cannot 
apply  in  any  way  to  a  foreigner.  It  is  true  that  if  this  were  a  trade 
contrary  to  the  law  of  nations  a  foreigner  could  not  maintain  this 
action.  But  it  is  not;  and  as  a  Spaniard  could  not  be  considered 
as  bound  by  the  acts  of  the  British  legislature  prohibiting  this  trade, 
it  would  be  unjust  to  deprive  him  of  a  remedy  for  tlie  heavy  damage 
he  has  sustained." 
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In  the  ease  of  The  AppoUon,  9  Wheat.  862«  a  libel  was  filed  agaiitst. 
the  collector  of  the  distriet  of  St.  Mary's  for  damages  occasioned  by 
the  seizure  of  the  ship  and  cargo  while  lying,  in  a  river  within  the 
territory  of  the  king  of  Spain,  and  Mr.  Justice  Btoby  said,  speaking 
for  the  court,  that  "the  laws  of  no  nation  can  justly  extend  beyond 
its  own  jurisdiction,  except  so  far  as  regards  its  own  citizens.  They 
can  have  no  force  to  control  the  sovereignty  or  rights  of  any  other 
nation  within  its  own  jurisdiction.  And  however  general  and  oom- 
prehensive  the  phraseology  used  in  our  mntiicipal  laws  may  be,''tbey 
must  always  be  restricted  in  construction  to  places  and  persons  apon 
whom  the  legislatures  have  authority  and  jurisdiction." 

When  the  United  States  became  a  separate  and  independent  nation 
they  became,  as  said  by  Chancellor  Kent,  "subject  to  that  system  of 
rules  which  reason,  morality,  and  custom  had  established  among  the: 
enlightened  nations  of  Europe  as  their  public  law,"  and  by  the  light 
of  that  law  must  their  dealings  with  persons  of  a  foreign  jurisdiction 
be  considered ;  and  according  to  that  law  there  could  be  no  debatable 
question  that  the  jurisdiction  of  the  United  States  over  persons  and 
property  ends  where  the  foreign  jurisdiction  begins. 

What  urgent  reasons  press  upon  us  to  hold  that  this  doctrine  of 
public  law  may  be  set  aside,  and  that  the  United  States,  in  disregard 
of  it,  may  lawfully  treat  as  subject  to  their  taxing  power  the  income 
of  non-resident  aliens,  derived  from  the  interest  received  abroad  on 
bonds  of  corporations  of  this  country  negotiable  and  payable  there  ? 
If,  in  the  form  of  taxes,  the  United  States  may  authorize  the  with* 
holding  ofa  portion  of  such  interest,  the  amount  will  be  a  matter  in 
their  discretion ;  they  may  authorize  the  whole  to  be  withheld.  And 
if  they  can  do  this,  why  may  not  the  states  do  the  same  thing  with 
reference  to  the  bonds  issued  by  corporations  created  under  their 
laws.  They  will  not  be  slow  to  act  upon  the  example  set.  If  such 
a  tax  may  be  levied  by  the  United  States  in  the  rightful  exeroise  of 
their  taxing  power,  why  may  not  a  similar  tax  be  levied  upon  thd 
interest  on  bonds  of  the  same  corporations  by  the  states  within  thev 
respective  jurisdictions  in  the  rightful  exercise  of  their  taxing  power  ? 
What  is  sound  law  for  one  sovereignty  ought  to  be  sound  law  fox 
another. 

It  is  said,  in  answer  to  these  views,  that  the  governments  of  Eu- 
rope— or  at  least  some  of  them,  where  a  tax  is  laid  on  incomes — de* 
duot  from  the  interest  on  their  public  debts  the  tax  due  on  the 
amount  as  income,  whether  payable  to  a  non-resident  alien  or  a 
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nibjeot'  of  the  ooantry.  This  is  troe  in  some  instances,  and  it  has 
been  saggested  in  justification  of  it  that  the  interest,  being  payable  at 
their  treasaries,  is  under  their  oontrol,  the  money  designated  for  it 
being  within  their  jurisdiction  when  set  apart  for  the  debtor,  who 
most  in  person  or  bj  agent  enter  the  coantry  to  reeeive  it.  That  pre- 
sents ft  case  different  from  the  one  before  ns  in  this — ^that  here  the 
interest  is  payable  abroad,  and  the  money  never  becomes  the  prop- 
erty of  the  debtor  until  actually  paid  to  him  there.  So,  whether  we 
speak  of  the  obligation  of  the  company,  to  the  holder  of  the  coupons, 
or  the  money  paid  in  its  f  nlfillment,  it  is  held  abroad,  not  being,  in 
either  case,  within  the  jurisdiction  of  the  United  States.  And  with 
reference  to  the  taxation  of  the  interest  on  public  debts,  Mr.  Philli- 
more,  in  bis  Treatise  on  International  Laws,  says : 

**  It  may  be  quite  right  that  a  penon  having  an  inoome  accruing  from 
money  lent  to  a  foreign  state  should  be  taxed  by  his  own  countiy  on  bis  in- 
come derived  from  this  source ;  and  if  his  own  country  impose  an  income  tax 
it  is,  of  course,  aconvenience  to  all  parties  that  the  government  which  is  to 
receive  the  tax  should  deduct  it  from  the  debt  which,  In  this  instance,  that 
government  owes  to  the  payer  of  the  tax,  and  thus  avoid  a  double  process; 
InU  a  foreigner,  not  resident  in  the  state,  is  not  liable  to  be  taxed  by  th»  state; 
and  it  seems  unjust  to  a  foreign  creditor  to  make  use  of  the  machinery  which, 
on  the  ground  of  nonvenience,  is  applied  in  the  cases  of  domestic  creditors,  in 
order  to  subject  liim  to  a  tax  to  which  he  is  not  on  principle  liable."  YoL  2. 
pp.  14, 15. 

Here,  also,  is  a  further  difference :  the  tax  here  is  laid  upon  the 
interest  due  on  private  contracts.  As  observed  by  counsel,  no  other 
government  has  ever  undertaken  to  tax  the  income  of  subjects  of  an- 
other nation  accruing  to  them  at  their  own  domicile  upon  property 
held  there,  and  arising  out  of  ordinary  business,  or  contracts  between 
individuals. 

This  case  is  decided  upon  the  authority  of  Raibroad  Co.  v.  CoUeetor, 
'100  U.  S.  595,  and  the  .doctrines  from  which  I  dissent  necessarily 
flow  from  that  decision.  When  that  decision  was  announced  I  was 
apprehensive  that  the  conclusions  wotlld  follow  which  I  now  see  to 
be  inevitable.  It  matters  not  what  the  interest  may  be  called,  whether 
classed  among  gains  and  profits,  or  covered  up  by  other  forms  of  ex- 
pression, the  fact  remains,  the  tax  is  laid  upon  it,  and  that  is  a  tax 
whioh  comes  from  the  party  entitled  to  the  interest — here,  a  non-res- 
ident alien  in  England,  who  is  not,  and  never  has  been,  subject  to 
the  jorisdiotion  of  this  country.  In  that  case  the  tax  is  called  an  ex- 
cise on  the  business  of  the  class  of  corporations  mentioned,  and  is 
held  to  be  laid,  not  on  the  bondholder  who  receives  the  interent,  but 
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apon  the  earnings  of  the  oorporationa  vhioh  pay  it.  Hov  can  a  tax 
on  the  interest  to  be  paid  be  called  a  tax  on  the  earnings  of  the  cor- 
poration if  it  earni^  nothing — ^if  it  borrows  the  money  to  pay  the  in> 
terest  ?  How  can  it  be  said  not  to  be  a  tax  upon  the  income  of  the 
bondholder  when  ont  of  his  interest  the  tax  is  deducted  ?  That  case 
was  not  treated  as  one,  the  disposition  of  which  was  considered  im- 
portant, as  settling  a  rule  of  action.  The  opening  language  of  the 
opinion  is :  "As  the  sum  in  this  suit  is  small  and  the  law  under  which 
the  tax  in  question  has  long  since  been  repealed,  the  case  is  of  little 
consequence  as  regards  any  principle  involved  in  it  as  a  future  rule 
of  action."  But  now  it  is  invoked  in  a  case  of  great  magnitude,  and 
many  other  similar  cases,  as  we  are  informed,  are  likely  soon  to  be 
before  us;  and,  though  it  overrules  repeated  and  solemn  adjudica.- 
tions  rendered  after  full  argument  and  matore  deliberation;  though 
it  is  opposed  to  one  of  tlie  most  important  and  salutary  principles  of 
public  law,  it  is  to  be  received  as  conclusive,  and  no  further  word 
from  the  court,  either  in  explanation  or  justification  of  it,  is  to  be 
heard.  I  cannot  believe  that  a  principle  so  important  as  the  one  an- 
nounced here,  and  so  injurious  in  its  tendencies,  so  well  calculated 
to  elicit  unfavorable  comment  from  the  enlightened  sentiment  of  the 
civilized  world,  will  be  allowed  to  pass  unchallenged,  though  the 
court  is  silent  upon  it. 

I  think  the  judgment  should  be  affirmed. 


<106  TT.  S.  154) 

Thb  Nbvada  v.  Quick  fmd  others. 

(November  27, 1882.) 

CoLLiBTOx  AT  SuF— Faui;^— Haitagsmbnt  or  PowEBFUi.  Machines. 

An  ocean  steamer,  starting  from  a  crowded  slip,  the  motion  of  her  propeller  caused 
a  canal-boat  to  break  her  fajstenlngs  and  swing  around  agfalnat  the  propeller, 
whereby  she  was  sunk.  HM,  that  the  steaqner  was  in  fault  for  not  having  a 
lookout  at  her  stem,  by  whom  the  peril  of  the  canal-boat  could  have  been  seea 
in  time  to  stop  the  propeller  and  prevent  the  collision. 

It  towage  is  necessary  to  extricate  a  large  steamer  from  a  crowded  slip  or  harbor 
without  injury  to  other  vessels,  it  should  be  employed. 

Although  powerful  machines,  like  those  of  steamers  and  locomotives,  may  produce 
incidental  inconveniences  for  which  there  is  no  remedy,  yet  they  should  be  so 
managed  and  operated  as  to  do  the  least  possible  injury  consistent  with  their 
substantial  usefulness. 
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ThoM  In  cliarge  of  tie  canat-boat,  (n  thU  case,  baring  done  all  that  reasonable 
prudence  required  of  tliem,  bjr  properlj  fastening  their  boat,  were  held  free 
from  blame. 

Appeal  from  the  Girooit  Court  of  the  United  States  for  the  South- 
ern Distriot  of  New  York. 

S.  P.  Naah,  for  appellants. 

R.  D.  Benedict,  for  libelants. 

Bbadlet,  J.  This  case  arises  upon  a  libel  filed  in  the  district  court 
for  the  .southern  district  of  New  York  by  S.  J.  Quick,  master  and 
owner  of  the  canal-boat  Eate  Green,  for  himself  and  for  F.  A.  Mc- 
EniKht,  against  the  steam-ship  Nevada  in  a  cause  of  collision.  The 
libel  alleges  that  McEjiight  was  invested  by  subrogation,  or  other- 
wise, with  the  interest  of  the  Western  Insurance  Company  of  Buffalo, 
who  were  insurers  of  8,100  bushels  of  com,  the  cargo  of  the  Kate 
Green  at  the  time  of  the  collision ;  that  on  the  twenty-seventh  of  Sep- 
tember, 1871,  while  the  boat  was  lying  securely  fastened  in  a  slip  in 
New  York  city,  between  piers  No.  46  and  No.  47  on  the  North  river, 
the  Nevada,  which  had  been  moored  in  the  same  slip  on  the  north 
side  of  pier  No.  46,  proceeded  on  her  way  to  sea,  and  carelessly  and 
negligently  ran  into  and  struck  the  Kate  Green  with  her  propeller, 
causing  her  to  sink,  whereby  she  was  greatly  injured  and  the  cargo 
was  destroyed,  resulting  in  a  total  damage  of  |12,000.  The  Liver- 
pool &  Great  Western  Steam  Company  appeared  as  claimants  of  the 
Nevada,  and  answered  the  libel,  setting  up  that  the  collision  was  oc- 
casioned solely  by  the  carelessness  and  negligence  of  the  master  and 
crew  of  the  Kate  Green.  McKnight  filed  a  petition  for  leave  to  in- 
tervene, setting  forth  his  interest  in  the  cargo,  to-wit,  that  it  had  been 
insured  by  the  Western  Insurance  Company,  which  became  liable  for 
and  paid  the  full  value  thereof  to  the  owners,  and  afterwards  became 
bankrupt,  and  at  the  sale  of  its  assets,  he,  McKnight,  became  the 
purchaser  of  its  claims  arising  from  the  loss  and  destruction  of  said 
cargo.  He  was  allowed  to  intervene  accordingly.  Proofs  being  taken , 
a  decree  was  made  by  the  district  court  that  the  libelants  recover 
their  damages  and  costs  against  the  Nevada,  and  it  was  referred  to  a 
commissioner  to  ascertain  the  amount  of  damage.  The  commissioner 
reported  that  the  damage  done  to  the  Kate  Green,  her  furniture,  loss 
of  freight,  and  interest,  amounted  to  $4,289.72 ;  and  that  the  dam- 
age to  the  cargo,  with  interest,  was  $8,109.64.  A  decree  was  made 
for  these  sums  with  costs..  Upon  appeal  to  the  circuit  court  this  de- 
cree was  affirmed,  and  a  new  decree  was  entered  ^including  interest 
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to  the  date  of  the  decree)  in  fevor  of  Qaiok  for  tBe  snm  of  $4,577.65, 
besidoB  costs;  and  in  favor  of  McEnight  for  the  sum  of  $8,653.98, 
besides  his  costs.  The  owners  of  the  Nevada  have  appealed  from  ibis 
decree.  So  far  as  relates  to  Quick,  the  owner  of  the  Eate  Green, 
ander  the  recent  rnling  of  this  court  in  the  case  of  Ex  parte  Bal- 
timore dt  Ohio  R.  Co.  ante,  35,  the  appeal  mast  be  dismissed ;  as  to 
McEnight,  it  is  necessary  to  examine  the  case  at  large.  The  cir- 
cuit court  found  the  facts  in  detail,  of  which  it  is  sufficient  to  state, 
that  about  3  o'clock  p.  m.,  September  27,  1871,  the  propeller  steam- 
ship Nevada,  belonging  to  one  of  the  regular  lines  between  New 
York  and  Liverpool,  was  lying  alongside  of  pier  No.  46,  in  the  slip 
between  that  pier  and  pier  No.  47,  on  the  North  river.  New  York, 
about  to  start  on  her  voyage  to  Liverpool.  She  had  been  adver- 
tised to  start  at  that  hour,  had  rung  her  bells  and  blown  her  whistle 
several  times,  and  her  signals  for  starting  were  flying  at  mast-head. 
At  that  instant,  before  her  screw  was  put  in  motion,  a  steam-tug  en- 
tered the  slip  with  the  canal-boat  Eate  Green  in  tow,  and  placed  her 
alongside  of  another  canal-boat,  the  G.  H.  Hart,  lying  fastened  to  a 
grain  elevator,  which  was  in  turn  fastened  to  the  steam-ship  Scotia, 
lying  alongside  pier  No.  47,  on  the  north  side  of  the  slip.  The  mas- 
ter and  steersman  of  the  Eate  Green,  which  lay  about  60  feet  from 
the  Nevada,  instantly  made  her  fast  to  the  fiart,  and  at  that  moment 
the  propeller  of  the  Nevada  began  to  revolve,  and  produced  a  suction 
and  commotion  of  the  water  which  caused  the  G.  H.  Hart  to  break 
her  fastenings,  and  the  Eate  Green  to  swing  around  under  the  stem 
of  the  Nevada,  where  she  was  struck  by  the  propeller  and  sunk,  and 
much  injured,  and  her  cargo  was  lost.  She  was  not  seen  from  the 
Nevada  when  she  came  in,  and  no  special  notice  was  given  to  her 
that  the  Nevada  was  about  to  leave,  and  those  in  charge  of  her  had 
no  actual  knowledge  of  the  fact  until  the  propeller  of  the  Nevada  be- 
gan to  move.  As  soon  as  she  began  to  swing  around  her  master 
called  loudly  to  the  Nevada  to  stop  her  propeller,  but  he  was  not 
heard,  or,  if  heard, not  heeded.     The  court  further  found  as  follows: 

"(10)  No  one  on  board  of  the  Nevada  knew  of  the  parting  of  the  Hart's 
lines,  or  of  the  swinging  of  the  Green,  or  of  the  accident,  until  after  they  ar- 
rived in  Liverpool.  If  a  man  had  looked  from  her  deck  over  her  side  into 
the  slip,  he  could  not  have  failed  to  see  what  was  going  on  all  tlie  time,  from 
the  first  movement  of  the  propeller,  and  before,  until  she  got  out. 

"(11)  There  was  an  abundance  of  time  after  the  breaking  of  the  fastenings 
of  the  Hart,  and  after  the  Green  began  to  sWing,  and  after  the  hail  of  her 
master,  to  have  stopped  the  propeller,  before  the  collision. 
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**  (12)  The  report.of  the  commissioner  as  to  the  damages  is  warranted  hj 
^e  evidence,  and  the  libelant  McEnight  was  the  owner  of  the  claim  for  dam- 
ages when  the  libel  was  filed." 

The  oonclusionB  of  law  found  by  the  oirooit  ooort  were  as  follows : 

"  (1)  The  Nevada  was  in  fault  for  not  peeping  a  soffieient  lookout  aft  and 
on  the  side  next  the  slip,  and  in  not  seeing  the  Eace  dreen  when  she  came  in, 
or  as  she  swung  over,  and  in  not  stopping  the  propeller  in  time  to  avoid  the 
collision. 

"  (2)  The  Kate  Green,  under  the  peculiar  circamstanoes  in  which  she  was 
placed,  was  not  in  fault. 

"  (3)  The  libelants  are  entitled  to  recover  the  damages  reported  by  the  com- 
mlstdoner." 

It  Beemg  hardly  necessary  to  do  more  than  to  state  the  case  as  the 
fects  are  found  by  the  court  in  order  to  decide  it.  The  Kate  Green 
«ame  into  the  slip,'  it  is  true,  at  the  time  the  Nevada  was  about  to 
leave;  and  those  in  oha^e  of  her  ought  to  have  known  this  fact  from 
the  ringing  of  the  Nevada's  bells  and  her  visible  signals  for  starting. 
But  supposing  they  did  know  it,  what  more  could  they  do  than  they 
did  do?  They  immediately  made  fast  to  the  G.  H.  Hart,  which  was 
also  made  fast  to  the  ship  lying  at  the  north  pier.  It  was  reasonable 
for  them  to  suppose  that  the  fastening  of  the  Hart  was  secure. 
They  ooald  not  know  that  it  would  break.  It  was  that  break  which 
set  them  adrift,  subject  to  the  suction  caused  by  the  motion  of  the 
Nevada's  propeller.  Their  own  fastenings  were  sufficient.  We  do 
not  see  how  the  court  could  find  otherwise  than  that  they  were  free 
from  fault  or  negligence.  Perhaps  they  might  have  done  something 
else  which  would  have  been  better.  The  event  is  always  a  great 
teacher.  They  might  have  staid  out  in  the  river  and  not  entered  the 
slip ;  or,  having  entered,  they  might  have  gone  back  to  the  bulk-head 
and  staid  there  till  the  Nevada  left.  But  these  possibilities  are  not 
the  criteria  by  which  they  are  to  be  judged.  The  question  is,  did 
they  do  aU  that  reasonable  prudence  required  them  to  do  under  the 
circumstances?  And  this  question,  we  think,  most  be  answered  in 
the  affirmative. 

Then,  how  is  it  with  the  Nevada?  Did  those  on  board  of  her  do 
all  that  was  reasonably  required  of  them  ?  It  is  significantly  asked 
by  her  oounsel,  whether  a  steam-ship  is  to  be  precluded  from  the  use 
«f  her  own  means  of  locomotion  ?  Must  she  be  subjected  to  the  in- 
convenience and  expense  of  employing  a  tug  to  tow  her  out  into  open 
water?  That  does  not  necessarily  follow.  If,  indeed,  the  action  of 
her  propellers  is  such  as  to  cause  unavoidable  injury  to  other  craft 
Jn  a  crowded  harbor,  or  in  a  confined  space  like  that  of  a  slip  or  dock 
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used  by  vessels  of  every  kind,  she  might  be  justly  required  to  find 
other  means  of  moving  in  a  position  involving  so  much  peril.  This 
is  no  more  than  is  required  in  analogous  cases.  Railroad  companies 
are  compelled  to  slacken  the  speed  of  their  trains  in  passing  through 
cities,  and  are  often  either  prohibited  from  using  ordinary  locomotive- 
engines  in  the  more  public  streets,  or 'required  to  guard  their  tracks 
by  means  of  gates,  bars,  or  fences,  in  order  to  prevent  accidents  and 
collisions.  Incidental  inconveniences,  it  is  true,  attach  to  the  use  of 
many  of  the  great  improvements  of  the  age;  inconveniences  which 
must  be  submitted  to  in  order  that  the  public  may  have  the  benefit 
of  those  improvements.  Almost  every  new  machine  inflicts  loss  of 
employment  upon  some  portion  of  the  laboring  class,  which  are  thus 
obliged  to  seek  other  fields  of  industry.  Steam-boats  have  taken  the 
place  of  sailing  vessels;  railroads  have  interfered  with  steam-boats, 
and  have  rendered  useless  thousands  of  stage  coaches,  and  the  appli- 
ances connected  with  them.  The  vast  power  and  speed  of  the  mod- 
em locomotive-engine,  carrying  its  thousand  passengers,  or  its  hun- 
dreds of  tons  of  merchandise,  require  the  private  carriage  and  the 
country  team  to  await  its  passage  and  give  it  the  right  of  way.  The 
large  steamer  which  navigates  our  rivers  creates  an  agitation  of  the 
waters  which  cannot  be  prevented  without  staying  its  speed  and  crip- 
pling its  usefulness,  and  which  requires  from  smaller  vessels  in  its 
neighborhood  increased  attention  and  care  to  avoid  being  foundered 
or  injured.  Horse  railroads  in  cities  incumber  the  streets  with  their 
iron  tracks  and  render  the  passage  of  private  vehicles  more  difficult 
and  dangerous.  But  while  these  incidental  and  unavoidable  incon- 
veniences must  be  submitted  to  in  order  that  the  greater  benefit  de- 
rived from  the  new  improvements  may  be  enjoyed,  there  still  remains 
the  duty  of  so  managing  and  operating  them  as  to  do  the  least  pos- 
sible injury  consistent  with  the  fair  attainment  of  their  substantial 
benefits.  The  ocean  steamer  is  one  of  the  great  inventions  of  the 
century,  and  one  of  the  advanced  instrumentalities  of  modem  civil- 
ization; but  while  it  may  freely  exercise  its  powerful  propeller  and 
sport  its  leviathan  proportions  on  the  ocean  or  in  deep  and  open 
waters,  it  is  justly  required  to  observe  extraordinary  care  and  watch- 
fulness when  surrounded  by  feebler  craft  in  a  crowded  harbor.  Under 
some  circumstances,  and  within  a  limited  space,  it  may  even  be  re- 
quired to  dispense  with  the  use  of  its  ordinary  means  of  locomotion, 
and  resort  to  the  employment  of  towage  or  other  safe  and  quiet 
means  of  changing  its  position  and  effecting  its  necessary  movements. 
Such  a  modification  of  the  use  of  its  power,  when  absolutely  required 
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for  the  safety  of  other  Tessals  rightfully  located  in  its  yicinity,  would 
produce  no  material  dimination  of  its  efficiency  in  the  accomplish- 
ment of  its  principal  design. 

Howeyer,  we  do  not  mean  to  say  that,  in  the  application  of  these 
principles  to  the  present  case,  it  was  the  dnty  of  the  Nevada  to  re- 
mit  the  use  of  her  propeller  in  leaving  her  place  in  the  slip  'where  she 
lay.  The  conrt  does  not  findher  in  faolt  for  osing  it,  but  for  not  having 
a  lookout  at  her  stem,  and  on  the  side  next  to  the  slip,  who  conld 
have  seen  the  breaking  away  of  the  Hart  and  Elate  Green  from  tlieir 
fastenings,  and,  by  giving  timely  alarm,  conld  have  averted  the  dis- 
aster  by  s  momentary  stopping  of  the  Nevada's  engine.  In  sueh  a 
place,  and  in  the  midst  of  saoh  a  crowd  of  vessels  as  then  filled  the 
slip,  since  she  did  pat  her  propeller  in  motion,  she  was  bound  to  use 
the  ntmost  caution  and  circumspection  in  order  to  avoid  doing  injury. 
The  least  that  oonld  be  expected  of  her  was  a  constant  lookout  at 
every  part.  But  the  court  finds  that  "no  one  on  board  the  Nevada 
knew  of  the  parting  of  the  Hart's  lines,  or  of  the  swinging  of  the  Green, 
or  of  the  accident,  until  after  they  arrived  at  Liverpool.  If  a  man  had 
looked  from  her  deck  over  her  side  into  the  slip,  he  could  not  have 
failed  to  see  what  was  going  on  all  the  time,  from  the  first  movement 
of  the  propeller,  and  before,  until  she  got  out."  And  the  court  fur- 
ther finds  that  "there  was  abundant  time  after  the  breaking  of  the 
fastenings  of  the  Hart,  and  after  the  Green  began  to  swing,  and  after 
the  hail  of  her  master,  to  have  stopped  the  propeller  before  the  collis- 
ion." 

This,  as  it  seems  to  us,  settles  the  case  and  amply  justifies  the  con- 
clusion of  law  made  by  the  court  below,  that  "the  Nevada  was  in 
fault  for  not  keeping  a  sufficient  lookout  aft  and  on  the  side  next  the 
slip,  and  in  not  seeing  the  Eate  Green  when  she  came  in,  or  as  she 
swung  over,  and  in  not  stopping  the  propeller  in  time  to  avoid  the 
collision."  In  view  of  the  principles  to  which  we  have  adverted,  and 
which  ought  to  control  this  case,  no  other  oonclusion  could  have  been 
reached. 

We  see  no  error  in  the  decree  of  the  oironit  ooort,  and  it  is  there* 
fore  affirmed,  with  interest  and  costs. 
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TThited  States  v.  Lbb. 

EAuncut  knd  another  v.  Sahb. 

Pecember  4, 1882.) 

GoTKEtsxBBT— Not  Liaslb  to  Suit— Luitatiohs  ot  Boul 

The  doctrine  that  the  United  States  cannot  be  sued  as  a  party  defendant  in  any 
court  whatever,  except  where  congress  has  provided  for  such  suit,  examined 
and  reafltoned,  and  the  nature  of  this  exemption  considered. 

Thia  exemption  is,  however,  limited  to  suits  against  the  United  States  directly  and 
by  name,  and  cannot  be  successfully  pleaded  in  favor  of  officers  and  agents  of 
the  United  States  when  sued  by  private  persons  for  property  in  their  posses- 
sion as  such  officers  and  agents. 

In  such  cases  a  court  of  competent  jurisdiction  over  the  parties  before  it  may  in- 
quire into  the  lawfulness  of  the  possession  of  the  United  States  as  held  by  such 
officers  or  agents,  and  give  Judgment  according  to  the  result  of  that  inquiry. 

The  difference  in  the  essential  features  of  a  monarchial  and  republican  form  of  gov- 
ernment renders  the  decisions  of  the  English  courts  on  this  subject  of  but  little 
value  as  precedents,  while  an  examination  of  numerous  decisions  of  this  court, 
from  its  organization  under  the  constitution  to  the  present  day,  establishes  the 
foregoing  proposition. 

The  constitutional  provisions  that  no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  nor  private  property  taken  for  public  use 
without  just  compensation,  are  intended  as  limitations  upon  the  power  of  the 
government  in  its  dealing.^  with  the  citizen,  and  relate  to  that  class  of  rights 
whose  protection  is  peculiarly  within  the  province  of  the  judicial  branch  of  the 
government. 

In  regard  to  the  life  and  liberty  of  the  citizen,  the  courts  have  so  often  exercised 
the  power  by  writ  of  habeas  corpus  that  there  remains  no  question  about  their 
right  to  do  so.  The  cases  here  examined  show  tliat  they  are  equally  bound  to 
give  remedy  for  unlawful  invasion  of  rights  of  property  by  officers  of  any 
branch  of  the  government. 

The  evils  which  it  is  suggested  may  arise  from  interference  of  state  or  other  courts 
with  the  exercise  of  powers  essential  to  government,  are  illusory,  and  are  in- 
significant in  comparison  with  the  proposition  tliat  no  relief  can  be  granted 
when  it  is  asserted  that  the  United  States  has  authorized  the  wrong. 

Bach  suits,  if  commenced  elsewhere,  are  by  exis'ing  laws  always  removable  into  a 
court  of  the  United  States,  in  whi'ch  injustice  to  the  government  will  neither 
be  presumed  nor  permitted. 

'  On  the  trial  of  the  present  case  before  the  jury  the  title  relied  on  by  defendants  was 
a  certificate  of  sale  of  the  land  to  the  United  States  by  the  commissioners  under 
the  act  of  congress  for  the  collection  of  direct  taxes,  and  the  certificate  was 
impeached  because  of  the  refusal  of  the  commissioners  to  permit  the  owner  to 
pay  the  tax,  with  interest  and  costs,  before  the  day  of  sale,  by  an  agent,  or  in 
any  other  way  than  by  payment  m  person. 

The  cases  of  Bennett  v.  Hunter,  9  Wall.  324;  Taeei/  v.  Frwin,  18  Wall.  549;  and  Al- 
wood  V.  Weems,  99  U.  S.  183,  re-examined,  and  the  principle  they  establish 
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held  to  apply  to  a  pnrehaae  hj  the  United  States  m  well  aa  by  a  private  penoB, 
aamely,  that  when  the  commlsaionen  had  established  a  nnifonn  rale  that  they 
would  receive  such  tKzes  from  no  one  but  the  owner  in  person,  it  avoids  such- 
sale,  and  a  tender  is  nnneceasary,  since  it  would  be  of  no  avaiL 

-  In  Error  to  the  Gironit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

Solicitor  General  Phillips  and  W.  WiUoughhy,  for  plaintiff  in  error. 

S.  F.  Beach,  Leigh  fl.  Paige,  Wm.  J.  Robertson,  Francis  L.  Smith, 
and  W.  D.  Shipman,  for  defendant  in  error. 

MnjiEB,  J.  These  are  two  writs  of  error  to  the  same  judgment, 
one  prosecuted  bj  the  United  States,  eo  nomine,  and  the  other  bj  the 
attorney  general  of  the  United  States  in  the  names  of  Frederick  Kauf- 
man and  Bichard  P.  Strong,  the  defendants  against  whom  judgment 
was  rendered  in  the  circuit  court.  The  action  was  originallj  com- 
menced in  the  circuit  court  for  the  county  of  Alexandria,  in  the  state 
of  Virginia,  by  the  present  defendant  in  error,  against  Kaufman  and 
Strong  and  a  great  number  of  others, to  recover  possession  of  a  parcel  ol 
land  of  about  1,100  acres,  known  as  the  Arlington  estate.  It  was  an 
action  of  ejectment  in  the  form  prescribed  by  the  statutes  of  Vir-' 
ginia,  under  which  the  pleadings  are  in  the  names  of  the  real  par- 
ties plaintiff  and  defendant.  As  soon  as  the  declaration  was  filed  in 
that  court  the  case  was  removed'into  the  circuit  court  of  the  United 
States  by  vrit  of  certiorari,  where  all  the  subsequent  proceedings 
took  place.  It  was  tried  by  a  jury,  and  during  the  progress  of  the 
trial  an  order  was  made,  at  the  request  of  the  plaintiff,  dismissing  the 
suit  as  to  all  of  the  defendants  except  Kaufman  and  Strong.  Against 
each  of  these  a  judgment  was  rendered  for  separate  parcels  of  the^ 
land  in  controversy,  namely,  against  Kaufman  for  about  200  acres  of 
it,  constituting  the  national  cemetery  and  included  within  its  walls, 
and  against  Strong  for  the  remainder  of  the  tract,  except  17  acres  in 
the  possession  of  Maria  Syphax.  As  the  United  States  was  not  a 
party  to  the  suit  below,  and,  while  defending  the  action  by  its  proper 
law  officers,  expressly  declined  to  submit  itself  as  a  defendant  to  the 
jurisdiction  of  tbe  court,  there  may  exist  some  doubt  whether  it  has 
a  right  to  prosecute  the  writ  of  error  in  its  own  name;  but  as  the 
judgment  against  Kaufman  and  Strong  is  here  on  theyr  writ  of  error, 
and  as  under  that  writ  all  the  questions  are  raised  which  can  be 
raised  under  the  other,  their  writ  being  prosecuted  in  the  interest  of 
the  United  States,  and  argued  here  by  the  solicitor  general,  the  point 
is  immaterial,  and  the  question  has  not  been  mooted.  The  first  step- 
v.l— 1« 
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taken  in  the  case,  after  it  oame  into  the  eironii  oonrt  of  the  United 
States,  was  the  filing  in  the  clerk's  office  of  that  court  of  the  following 
paper  by  the  attorney  general : 

"George  W.  O.  Lee  t.  Frederick  Kaufman,  R.  P.  Strong,  and  others.    (In  eject- 
ment.) 

"And  now  comes  the  attorney  general  of  the  United  States  and  suggests  to 
the  court  and  gives  it  to  understand  and  be  informed  (appearing  only  for  the 
purpose  of  this  motion)  that  the  property  in  controyersy  in  this  suit  has  been 
for  more  than  10  years  and  now  is  held,  occupied,  and  possessed  by  the  United 
States,  through  its  officers  and  agents,  charged  in  behalf  of  the  government 
of  the  United  States  with  the  control  of  the  property,  and  who  are  in  the 
actual  possession  thereof,  as  public  property  of  the  United  States,  for  public 
uses,  in  the  exercise  of  their  sovereign  and  constitutional  powers,  as  a  mili- 
tary station,  and  as  a  national  cemetery  established  for  the  burial  of  deceased 
soldiers  and  sailors,  and  known  and  designated  as  the  'Arlington  Cemetery,' 
and  for  the  uses  and  purposes  set  forth  in  the  certificate  of  sale,  a  copy  of 
which,  as  stated  and  prepared  by  the  plalntifE,  and  which  is  a  true  copy 
thereof,  is  annexed  hereto  and  filed  herewith,  under  claim  of  title,  as  appears 
by  the  said  certificate  of  sale,  and  which  was  executed,  delivered,  and  recorded 
as  therein  appears. 

"Wherefore,  without  submitting  the  rights  of  the  government  of  the 
United  States  to  the  Jurisdiction  of  the  court,  but  respectfully  insisting  that 
the  court  has  no  Jurisdiction  of  the  subject  in  controversy,  he  moves  that  the 
declaration  in  said  suit  be  set  aside,  and  all  the  proceedings  be  stayed  and  dis- 
missed, and  for  such  other  order  as  may  be  proper  in  the  premises. 

"Chas.  Dkvens,  Atty.'Gen.  U.  ^." 

The  plaintiff  demnn-ed  to  this  snggestion,  and,  on  hearing,  the 
demurrer  was  sustained.  The  case  was  thereupon  tried  before  a  jary 
on  the  general  issue  pleaded  bj  defendants  Kaufman  and  Strong,  in 
the  oourse  of  which  the  question  raised  by  this  suggestion  of  the 
attorney  general  was  again  presented  to  the  court  by  prayers  for 
instruction,  which  were  rejected,  and  exceptions  taken. 

The  plaintiff  offered  evidenoe  establishing  title  in  himself  by  the 
will  of  his  grandfather,  George  Washington  Parke  Curtis,  who  de- 
vised the  Arlington  estate  to  his  daughter,  the  wife  of  Gen.  Bobert 
E.  Lee,  for  life,  and  after  her  death  to  the  plaintiff.'  This,  with  the 
long  possession  under  that  title,  made  9,  prima  facie  right  of  recovery 
in  plaintiff.  .The  title  relied  on  by  defendants  was  a  tax-sale  certifi- 
cate made  by  the  commissioners  appointed  under  the  act  of  congress 
of  June  7, 1862,  "for  the  collection  of  direct  taxes  in  the  insurrec- 
tionary districts  within  the  United  States,"  as  amended  by  the  act  of 
February  6,  1S63.  At  this  sale  the  land  was  bid  in  by  said  com- 
missioners for  the  United  States,  and  a  certificate  of  that  fact  was 
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given  by  these  eonunissionerB  and  introdnoed  on  the  trial  as  evidence 
by  defendants.  If  this  sale  was  a  valid  sale,  and  the  certificate  con- 
yeyed  a  valid  title,  then  the  title  of  plaintiff  was  thereby  divested, 
and  he  eoald  not  recover.  If  the  proceedings  evidenced  by  the  tax 
sale  did  not  transfer  the  title  of  the  property  to  the  United  States, 
then  it  remained  in  the  plaintiff,  and,  so  far  as  the  qaestion  of  title 
was  concerned,  his  recovery  was  a  rightfol  one. 

We  have  then  two  questions  presented  to  the  conrt  and  jury  below, 
and  the  same  questions  arise  in  this  court  on  the  record :  (1)  Gould 
any  action  be  maintained  against  the  defendants  for  the  possession  of 
the  land  in  controversy  under  the  circumstances  of  the  relation  of 
that  possession  to  the  United  States,  however  clear  the  legal  right  to 
that  possession  might  be  in  plaintiff  ?  (2)  If  saeh  an  action  ooold  be 
maintained,  was  the  prima  faeie  title  of  plaintiff  divested  by  the 
tax  sale  and  the  certificate  given  by  the  commissioners  ?  It  is  be* 
lieved  that  no  dimion  of  opinion  exists  among  the  members  of  this 
court  on  the  proposition  that  the  rulings  of  law  under  which  the  lat- ' 
ter  question  was  submitted  by  the  court  to  the  jury  was  soxmd,  and 
that  the  jury  were  authorized  to  find,  as  they  evidently  did  find,  that 
the  tax  certificate  and  the  sale  which  it  recited  did  not  divest  the 
plaintiff  of  his  title  to  the  property. 

For  this  reason  we  will  consider  first  the  assignment  of  errors  on 
that  subject.  No  substantial  objection  is  seen  on  the  face  of  the  cer* 
tifioate  to  its  validity,  and  none  has  been  seriously  urged.  It  was  ad* 
mitted  in  evidence  by  the  conrt,  and,  unless  impeached  by  extrinsic 
evidence  offered  by  the  plaintiff,  it  defeated  his  title.  When  this  tax 
sale  was  made  the  ,act  of  February  6,  1863,  which  amended  the 
original  act  of  June  7,  1862,  by  substitdting  a  new  section  7  for  that 
of  the  former,  was  in  foroe.  It  declares  that  the  certificate  of  the 
commissioners  given  to  the  purchaser  at  such  sale  "shall  be  received 
in  all  courts  and  places  as  prima  faeie  evidence  of  the  regularity  and 
validity  of  said  sale,  and  of  the  title  of  the  said  purchaser  or  pur* 
ohaaers  under  the  same;"  and  that  it  "shall  only  be  affected  as  evi* 
dence  of  the  regularity  and  validity  of  sale  by  establishing  the  fact 
that  said  property  was  not  subject  to  taxes,  or  that  the  taxes  had 
been  paid  previous  to  sale,  or  that  the  property  had  been  redeemed 
according  to  the  provisions  of  this  act."  It  is  in  reference  to  the 
clanse  which  permits  the  certificate  to  be  impeached  by  showing  that 
the  taxes  had  been  paid  previous  to  sale  that  the  plaintiff  in  the 
present  case  introduced  evidence.  This  court  has  in  a  series  of  cases 
established  the  proposition  that  where  the  eommissioneni  refused  to 
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receive  sneh  taxes,  their  aotion  in  thas  preventing  payment  tras  the 
equivalent  of  payment  in  its  effect  upon  the  oertil&cate  of  sale.  Ben- 
nett V.  Hunter,  9  Wall.  826;  Taeey  v.  Irwin,  18  Wall.  649;  Atwood 
V.  Weems,  99  U.  S.  183.  There  are  exceptions  to  the  roling  of  the 
court  on  the  admission  of  evidence,  and  instructions  to  the  jury  given 
and  refused  on  this  subject,  whioh  are  made  the  fonndation  of  several 
assignments  of  error. 

All  that  is  necessary  to  be  oonsidered  in  this  matter  is  presented 
in  the  instructions  granted  and  refused.  The  point  in  issue  is  fairly 
raised  by  the  following,  given  at  the  request  of  plaintiff,  and  against 
the  objection  of  defendants : 

"  If  the  jury  believe  from  the  evidence  that  the  OQmmissloners,  prior  to  Jan- 
uary 11, 1864,  established,  announced,  and  uniformly  followed  a  general  rule, 
under  which  they  refused  to  receive  on  property  which  had  been  advertised 
for  sale  from  any  one  bat  the  owner,  or  a  party  in  interest,  in  person,  when 
offered,  the  amount  chargeable  upon  said  property  by  virtue  of  the  said  acts  of 
congress,  then  said  rule  dispensed  with  the  necessity  of  a  tender,  and  in  the 
absence  of  proof  to  the  contrary  the  law  presumes  that  said  amount  would 
have  been  paid,  and  the  court  instructs  the  jury  that,  upon  such  a  state  of 
facts,  the  sale  of  the  property  in  controversy,  made  on  the  eleventh  day  of  Jan- 
nary,  1864,  was  unauthorized,  and  conferred  no  title  on  the  purchaser;"  and 
by  ij^structions  six  and  seven,  given  at  the  request  of  defendants,  in  the  fol- 
lowing language: 

•*  6.  The  burden  of  proof  is  upon  the  plaintiff  to  establish  the  fact  that  the 
tax  commissioners,  before  the  sale  of  this  property,  made  a  general  rnle  not  to 
receive  taxes  except  from  the  owner  in  person  after  the  advertisement  and 
before  the  sale;  and  if  the  jury  believe  that  only  two  such  instances  occurred 
before  the  sale  of  this  property,  and  if  there  is  no  evidence  that  the  other  two 
commissioners,  or  either  of  them,  ever  acted  under  such  ruleor  practice,  except 
Commissioner  Hawxhurst,  or  that  they  or  either  of  them  ever  concurred  in 
such  action  before  the  sale  of  this  property,  then  the  said  two  instances  in 
which  Mr.  Hawxhurst  alone  acted  do  not  establish  the  said  practice  by  the 
board  of  commissioners  before  the  sale  of  this  property  in  a  suffloient  manner 
to  render  the  certiflcate  of  sale  of  this  property  invalid. 

<*  7.  In  order  to  establish  a  general  practice  or  rule  of  the  board  of  commis- 
sioners not  to  receive  taxes  except  from  the  owner  in  person,  after  advertise- 
ment and  before  sale,— before  the  date  of  the  sale  of  the  property  in  controversy,— 
the  Jury  must  And  from  evidence  produced  on  this  trial  that  a  majority  of  sneh 
board  adopted  such  practice  or  rule,  or  concurred  therein,  before  the  date  of 
the  sale  of  this  property,  and,  in  the  absence  of  proof  to  the  contrary,  the-law 
presumes  that  a  majority  of  such  board  did  not  adopt  such  practice  or  rule,  or 
concur  therein  before  such  date." 

We  thiiik  these  presented  correctly  to  the  jniy  the  principle  estab- 
lished by  the  oases  in  this  court  above  referred  to;  that  is,  that  the 
commissioners  themselves,  having  established  and  acted  upon  a  rule 
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ihat  payment  of  the  taxes  after  advertiaemeitt  woold  be  leoeived  from 
no  one  bat  the  owner  of  the  land  appearing  in  person  to  pay  them, — 
that  if  ofFered  by  his  tenant,  his  agent,  or  his  attorney  in  fact  duly 
appointed,  it  would  be  rejected, — ^it  wonld  be  an  idle  ceremony  for  any 
of  these  to  make  the  offer;  and  an  actoal  tender  by  such  persons,  as 
it  would  certainly  not  be  accepted,  need  not  be  made.  That  the  com- 
missioners, having  in  the  execution  of  the  law  acted  upon  a  rule 
which  deprived  the  owner  of  the  land  of  an  imi>ortant  right, — a  right 
which  went  to  the  root  of  the  matter,  a  right  which  has  in  no  instance 
known  to  ns,  or  cited  by  counsel,  been  refused  to  a  tax-payer, — the  sale 
n^ade  under  such  ciroumstanoes  is  invalid,  as  moch  so  as  if  the  tax  had 
been  actually  paid  or  tendered.  The  proposition  is  thus  expressed 
by  this  court  at  its  last  term- in  the  case  of  Hill$  y.  Albany  Exchange 
Bank*  as  the  result  of  the  cases  above  cited:  "It  is-  a  general 
rule  that  when  the  tender  or  performance  of  im  act  is  necessary  to  the 
establishment  of  any  right  against  another  party,  this  tender  or  offer 
to  perform  is  waived  or  becomes  unnecessary  when  it  is  reasonably 
certain  that  the  offer  will  be  refused. " 

The  applieation  of  these  decisions  to  the  case  before  us  is  denied 
by  counsel  on  two  grounds.  The  first  of  these  is  that  the  case  of 
Bennett  v.  Hunter\  was  decided  on  the  language  of  the  act  of  1862, 
and  that  due  attention  was  not  given  to  the  peculiar  language  of  the 
substituted  section  7  of  the  act  of  1863,  which  says  that  "when  the 
owner  of  the  land  shall  not  on  or  before  the  day  of  sale  appear  tn 
person  before  said  board  of  eommissionen  and  pay  the  amount 
of  the  tax,  with  10  per  centum  interest  thereon,  with  the  costs 
of  advertising  the  same,  or  request  the  same  to  be  struck  off  to 
a  purchaser  for  a  less  sum  than  two-thirds  of  the  assessed  value  of 
said  several  lots  or  parcels  of  ground,  the  said  commissioners  shall  be 
authorized  at  said  sale  to  bid  off  the  same  for  the  United  States  at  a 
sum  not  exceeding  two-thirds  of  the  assessed  value  thereof."  It  is 
argued  from  this*  that  no  right  to  pay  the  tax  under  tki$  statute  ex- 
isted except  by  the  owner  in  person. 

The  reply  to  this  is  that  in  the  cases  of  Bennett  v.  Hunter  and  Ta- 
eey  v.  JrtMii,  the  sales  that  were  under  oolisideration  are  clearly 
shown  by  the  reports  to  have  been  made  after  the  act  of  1868,  and  it  is 
believed  that  no  sale  for  taxes  was  mads  under  the  original  tax  law  until 
after  that  amendment  was  passed,  and  that  all  the  officers  charged 
with  the  doty  of  eolleoting  that  tax  were  aware  of  the  language  of  the 

•12  Fh>.  Rep.  93.  ^Tffa&.2S&.  ^ 
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new  seventh  section.  It  is  quite  apparent  from  the  opinion  of  Chief 
Jastioe  Geuss,  who  spoke  for  the  oonrt  in  the  case  of  Bennett  v.  Hunter, 
and  who  was  secretary  of  the  treasury  when  both  statates  were 
enacted,  that  he  understood  well  that  he  was  deciding  the  very  ques- 
tion raised  by  the  requirement  to  appear  in  person  in  the  latter  act, 
and  intended  to  decide  that,  notwithstanding  this,  the  owner  had  a 
right  to  pay  the  tax  before  sale  by  an  agent  or  a  friend.  Besides, 
there  was  no  other  provision  of  either  the  act  of  1862  or  the  amend- 
ment of  1863  which  gave  the  owner  the  right  to  pay  at  all  between 
the  advertisement  and  the  sale.  The  third  bection  of  the  original  act 
gave  the  right  to  pay  for  60  days  after  the  tax  commissionerB  had 
fixed  the  amount  of  the  tax,  and  no  longer;  and  the  seventh  section 
of  that  act,  as  well  as  its  substitute  of  1868,  gave  the  right  to  redeem 
after  the  sale  was  made. 

It  is  clear,  therefore,  that  Bennett  v.  Hunter,  Tacey  v.  Irwin,  and 
Atwood  V.  Weems  were  decisions  construing  the  substituted  seventh 
section  of  1863. 

In  the  case  of  Turner  v.  Smith,  1^  Wall.  653,  this  court,  in  con- 
struing the  change  in  the  language  of  the  seventh  seotion,  held  that 
its  object  was  to  authorize  the  United  States,  by  its  commissioners, 
to  bid  more  than  the  tax  and  costs,  which  they  could  not  do  before, 
and  to  limit  them  to  two-thirds  of  its  value,  and  that  after  the  amount 
of  costs  and  tax  had  been  bid  the  United  States  should  not  bid  against 
a  purchaser  named  by  the  owner.  It  was  probably  in  reference  to 
this  that  the  act  required  the  personal  presence  of  the  owner  before 
the  commissioners  to  name  a  purchaser  against  whom  the  United 
States  should  not  compete  after  it  was  secured  by  a  bid  which  cov- 
ered the  tax,  interest,  and  costs. 

The  other  point  raised  is,  that  the  right  to  piay  the  taxes  between 
the  advertisement  and  day  of  sale  in  any  other  mode  than  by  per- 
sonal appearance  of  the  owner  before  the  commissioners,  did  not  exist 
in  oases  where  the  United  Stateg  became  the  purchaser.  As  it  could 
never  be  known  until  the  day  of  sale  whether  the  United  States  would 
become  the  purchaser  or  not,  it  would  seem  that  the  duty  of  the  com- 
missioners to  receive  the  taxes  was  to  be  exercised  without  reference 
to  the  possibility  of  the  land  being  struck  off  to  the  United  States. 

In  the  case  of  Cooley  v.  O'Connor,  12  Wall.  391,  it  was  held  that 
the  act  contemplated  that  a  certificate  of  sale  should  be  given  when 
the  United  States  became  the  purchaser,  as  in  other  cases,  and  no 
reason  is  shown  why  that  certificate  should  have  any  greater  effect  as 
evidence  of  title  .than  in  the  case  of  a  private  purchaser,  nor  why  it 
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should  not  be  Babjeoi  io  the  same  rales  in  determining  its  Taliditj, 
nor  why  the  payment  or  tender  of  the  tax,  interest,  and  costs,  shoojd 
not  be  made  by  an  agent  in  the  one  oaae  as  in  the  other.  It  is  proper 
to  ob9erye  that  there  vas  evidence,  nnoontradioted,  to  show  that  Mr. 
Fendall  appeared  before  the  eommissioners  in  doe  time  and  offered 
on  the  part  of  Mrs.  Lee,  in  whom  the  title  then  was,  to  pay  the  taxes, 
interest,  and  oosts,  and  was  told  that  the  coinipissioners  eonld  receive 
the  money  from  no  one  bat  the  owner  of  the  land  in  person.  In  all 
this  matter  we  do  not  see  any  error  in  the  rulings  of  the  court,  nor 
any  reason  to  doubt  that  the  jury  were  justified  in  finding  that  the 
United  States  acquired  no  title  under  tax-eale  proceedings.  In  ap- 
proaching the  other  question  which  we  are  called  on  to  decide,  it  is 
proper  to  make  a  clear  statement  of  what  it  is. 

The  counsel  for  plaintiffs  in  ertox,  and  in  behalf  of  the  United 
States,  assert  the  preposition,  that  though  it  has  been  ascertained  by 
the  verdict  of  the  jury,  in  which  no  error  is  found,  that  the  plaintiff 
has  the  title  to  the  land  in  controversy,  and  that  what  is  set  up  in  be- 
half of  the  United  States  is  no  title  at  all,  the  court  can  render  no 
judgment  in  favor  of  the  plaintiff  against  the  defendants  in  the  ac- 
tion, because  the  latter  hold  the  property  as  officers  and  agents  of  the 
United  States,  and  it  is  appropriated  to  lawful  public  uses.  This 
proposition  rests  on  the  principle  that  the  United  States  cannot  be 
lawfully  sued  without  its  consent  in  any  case,  and  that  no  action  can 
be  maintained  against  any  individual  without  such  consent,  where  the 
judgment  must  depend  on  the  right  of  the  United  States  to  property 
held  by  such  persons  as  officers  or  agents  for  the  government.  The 
first  branch  of  this  proposition  is  conceded  to  be  the  established  law 
of  this  country  and  of  this  court  at  the  present  day;  the  second,  as 
a  necessary  or  proper  deduction  from  the  first,  is  denied. 

In  order  to  decide  whether  the  inference  is  justified  from  what  is 
conceded,  it  is  necessary  to  ascertain,  if  we  can,  on  whatprinciple  the 
exemption  of  the  United  States  from  a  suit  by  one  of  its  citizens  is 
founded,  and  what  limitations  surround  this  exemption.  In  this,  as 
in  most  other  eases  of  like  character,  it  will  be  found  that  the  doctrine 
is  derived  from  the  laws  and  practices  of  our  English  ancestors;  and 
while  it  is  beyond  question  that  from  the  time  of  Edward  the  First 
until  now  the  king  of  England  was  not  suable  in  the  courts  of  that 
country,  except  where  his  consent  had  been  given  on  petition  of  right, 
it  is  a  matter  of  great  uncertainty  whether  prior  to  that  time  he  was 
not  suable  in  his  own  courts  and  in  bis  kingly  character  as  other  per- 
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Bons  were.  We  have  the  authoritj  of  Chief  Baron  OoHnr,  1  Dig.  183, 
"#ctioB,  0  1,"  and  6  Dig.  67,  "Prerogative;"  and  of  the  Mirror  of 
Justices,  e.  1,  §  8,  and  c.  6,  §  1,  that  snch  was  the  law;  and  oi  Bb&o- 
TON  and  Lord  Holt,  that  the  king  never  was  saable  of  common  right. 
It  is  certain,  however,  that  after  the  establishment  of  the  petition  of 
right  aboat  that  time,  as  the  appropriate  manner  of  seeking  relief > 
where  the  ascertainment  ^  the  parties' rights  required  a  snit  against 
the  king,  no  attempt  has  been  made  to  sae  the  king  in  nnj  ootut 
except  as  allowed  on  saeh  petition.  It  is  believed  that  this  petition 
of  right,  as  it  has  been  practiced  and  observed  in  the  administration 
of  justice  in  England,  has  been  as  efficient  in  seooring  the  rigjhts  of 
suitors  against  the  orown  in  all  oases  appropriate  to  judicial  proceed- 
ings, as  that  which  the  law  affords  in  legal  controversies  between  the 
subjects  of  the  king  among  themsMves. 

"If  the  mode  of  proceeding  to«nforce  it  be  formal  and  ceremonious, 
it  is,  nevertheless,  a  practical  and  efficient  remedy  for  the  invasion  bjr 
the  sovereign  power  pt  individual  rights."  U.  S.' v;  O'Keefe,  11  Wall. 
178. 

There  is  in  this  country,  howevf *,  no  such  thing  as  the  petition  of 
right,  as  there  is  no  such  thing  as  a  kingly  head  to  the.  nation,  or  to 
any  of  the  etate»  which  compose  it.  There  is  vested  in  no  officer  or 
body  the  authority  to  consent  that  the  state  shall  be  sued  except 
in  the  law-making  power,  which  may  give  such  consent  on  the  terms 
it  may  choose  to  impose.  The  Davit,  10  Wall.  15.  Congress  has 
created  a  court  in  which  it  has  authorized  suits  to  be  brought  against 
the  United  States,  but  has  limited  such  suits  to  those  arising  on  con- 
tract,  with  a  few  unimportant  exceptions. 

What  were  the  reasons  which  forbid  that  the  king  shonld  be  sued 
in  his  own  court,  and  how  do  these  reasons  apply  to  the  political  body 
corporate  which  we  call  the  United  States  of  America  ?  As  regards 
the  king,  one  reason  given  by  the  old  judges  was  the  absurdity  of  the 
king's  sending  a  writ  to  himself  to  command  the  king  to  appear  in 
the  kiitg's  court.  No  snch  reason  exists  in  our  government,  as  pro- 
cess runs  in  the  name  of  the  president  and  may  be  served  on  the  at- 
torney general,  as  was  done  in  the  case  of  Chitkoltn  v.  State  of  Geor- 
gia.* Nor  can  it  be  said  that  the  dignity  of  the  government  is 
degraded  by  appearing  as  a  defendant  in  thie  courts  of  its  own  crea- 
tion, because  it  is  constantly  appearing  as  a  party  in  such  courts,  and 
submitting  its  rights  as  against  the  citizens  to  their  judgment. 

♦2  Dall.  419. 
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Mr.  Jnstioe  CI-bat,  of  the  Bapxeme  ooxirt  of  MssBacfausettB,  in  an  able 
and  learned  opinion  which  exbansis  the  sonroes  of  information  on 
this  subject,  says:  "The  broader  reason  is  that  it  would  be  incon- 
sistent with  the  very  idea  of  supreme  executive  power,  and  would  en- 
danger the  performance  of  the  public  duties  of  the  sovereign,  to  sub- 
ject him  to  repeated  suits  as  a  matter  of  right,  ,at  the  will  of  any 
citizen,  and  to  submit  to  the  judicial  tribunals  the  ooratiol  and  dis' 
position  of  his  public  property,  his  instruments  and  means  of  carry- 
ing on  his  government  in  war  and  in  peace,  and  the  money  in  his 
treasury."  Brigg*  v.  The  Light  Boats.,  11  Allen,  162.  ■  As  we  have 
00  person  in  this  government  who  exercises  supreme  executive  power 
or  performs  the  public  duties  of  a  sovereign,  it  is  difficult  to  see  on 
what  solid  foundation  of  principle  the  exemption  from  liability  to 
suit  rests.  It  seems  most  probable  that  it  has  been  adopted  in  our 
courts  as  a  part  of  the  general  doctrine  of  publicists,,  that  4he  snpreme 
power  in  every  state,  wherever  it  may  reside,  shall  not  be  compelled, 
by  process  of  courts  of  its  own  creation,  to  defend  itself  from  assaults 
in  those  courts. 

It  is  obvious  that  in  our  system,  of  jarisprudenae,  the  principle  is 
as  applicable  to  each  of  the  states  as  it  is  to  the  United  States,  ex- 
cept in  those  oases  where  by  the  oonstittttion  a  state  of  the  Union 
may  be  sued  in  this  court.  RaiJbraad  Co.  v.  Tenne$tee,  -101  U.  S. 
837;  Railroad  Co.  v.  Alabama,  Id.  883. 

That  the  doctrine  met  with  a  doubtful  reception  in  the  early  history 
of  this  court  may  be  seen  from  the  opinions  of  two  of  its  justices  in. 
the  c^e  of  ChiBholm  v.  State  of  Georgia,  where  Mr.  Justice  Wilson, 
a  member  of  the  convention  which  framed  our  constitution,  after  a 
learned  examination  of  the  laws  of  England  and  other  states  and 
kingdoms,  sums  op  the  result  by  saying:  "We  see  nothing  against, 
but  much  in  favor  of,  the  jurisdiction  of  this  court  over  the  state  of 
Georgia,  a  party  to  this  cause."  2  Dall.  461.  Chief  Justice  Jat  also 
considered  the  question  as  affected  by  the  difference  between  a  repub- 
lican state  like  ours,  and  a  personal  sovereign-,'  and  held  that  ther.e 
is  no  reason  why  a  state  should  not  be  sued,  though  doubting  whether 
the  United  States  would  be  subject  to  the  same  rule.     2  Dall.  78. 

The  first  recognition  of  the  general  doctrine,  by  this  court  is  to  be 
found  in  the  case  of  Cohen*  v.  Virginia,  6  Wheat.  380. 

The  terms  in  which  Chief  Justice  Mabshall  there  gives  assent  to 
the  principle  does  not  add  much  to  its  force.  "The  counsel  for  the 
defendant,"  he  says,  "has  laid  down  the  general  proposition  that  a 


Digitized  by  LnOOQlC 


350  SnPBBUB  OOUBT  BKPOBTKB. 

sovereign  independent  state  is  not.  suable  except  byits  OTm  consent." 
This  general  proposition,  he  adds,  will  not  be  controverted.  And 
while  the  exemption  of  the  United  States  and  of  the  several  states 
from  being  sabjeoted  as  defendants  to  ordinai.7  actions  in  th«  courts 
has  since  that  time  been  repeatedly  asserted  here,  the  principle  has 
never  been  discussed  or  the  reasons  for  it  given,  but  it  has  always 
been  treated  as  an  established  doctrine.  V.  S.  v.  Clarke,  8  Pet.  4:B6 ; 
Samev.  MoLemore,  4  How.  286;  HiU  v.  V.  S.  9  How.  386;  Nation* 
V.  Johnson,  24  How.  195;  The  Siren,  7  Wall.  152;  The  Davit,  10 
Wall.  15.  Oh  the  other  hand,  while  acceding  to  the  general  propo- 
sition that  in  no  court  can  the  United  States  be  sued  directly  by 
original  process  as  a  defendant,  there  is  abundant  evidence  in  the  de> 
oisions  of  this  court  that  the  doctrine,  if  not  absolutely  limited  to 
cases  in  which  the  United  States  are  made  defendants  by  name,  is 
not  permitted  to  interfere  with  the  judicial  enforcement  of  the  estab- 
lished rights  of  plaintiffs  when  the  United  States  is  not  a  defendant 
or  a  necessary  pairty  to  the  suit. 

But  little  weight  can  be  given  to  the  decisions  of  the  English  courts 
on  this  branch  of  the  subject,  for  t\(0*reasons :  (1)  In  all  cases  where 
the  title  to  property  came  into  controversy  between  the  crown  and  a 
subject,  whether  held  in  right  of  the  person  who  was  king  or  as  repre* 
sentative  of  the  nation,  the  petition  of  right  presented  a  judicial  rem- 
edy— a  remedy  which  this  court,  on  full  examination  in  a  case  which 
required  it,  held  to  be  practical  axid  efficient.  There  has  been,  there- 
fore, no  necessity  for  suing  the  officers  or  servants  of  the  king  who 
held  possession  of  such  property,  when  the  issue  could  be  made. with 
the  king  himself  as  defendant.  (2)  Another  reason  of  much  greater 
weight  is  found  in  the  vast  difference  in  the  essential  character  of 
the  two  governments  as  regards  the  source  and  the  depositaries  of 
power. 

Notwithstanding  the  progress  which  has  been  made  since  the  days 
of  the  Stuarts  in  stripping  the  crown  of  its  powers  and  prerogatives, 
it  remains  true  to-day  that  the  monarch  is  looked  upon  with  too 
much  reverence  to  be  subjected  to  the  demands  of  the  law  as  ordi- 
nary persons  are,  and  the  king-loving  nation  would  be  shocked  at  the 
spectacle  of  their  queen  being  turned  out  of  her  pleasure  garden  by  a 
writ  of  ejectment  against  the  gardener.  The  crown  remains  the 
fountain  of  honor,  and  the  surroundings  which  give  dignity  and  maj- 
esty to  its  possessor  are  cherished  and  enforced  all  the  more  strictly 
because  of  the  loss  of  real  power  in  the  government.     It  is  not  to 
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be'  expected,  therefore,  that  the  eonrts  will  permit  their  process 
to  distarh  the  possession  of  the  crown  bj  aothig  on  its  ofGLcers  or 
agents. 

Under  our  system  the  people,  who  are  there  called  tvtjecta,  are  the 
sovereign.  Their  rights,  whether  collective  or  individual,  are  not 
boand  to  give  way  to  a  sentiment  of  loyalty  to  the  person  of  the  mon- 
arch. The  citizen  here  knows  no  person,  however  near  to  those  in 
power,  or  however  powerful  himself,  to  whom  he  need  yield  the  rights 
which  the  law  secures  to  him  when  it  is  well  administered.  When 
he,  in  one  of  the  courts  of  competent  jarisdiotion,  has  established  his 
right  to  property,  there  is  no  reason  why  deference  to  any  person, 
natural  or  artificial,  not  even  the  United  Steves,  should  prevent  him 
from  using  the  means  which  the  law  gives  him  for  the  protection  and 
enforcement  of  that  right. 

Another  class  of  cases  in  the  English  courts,  in  which  attempts 
have  been  made  to  subject  the  public  ships  and  other  property  of 
foreign  and  independent  nations  found  within  English  territory  to 
their  jurisdiction,  is  also  inapplicable  to  this  case;  for,  both  by  the 
English  courts  and  ours,  it  has  been  uniformly  held  that  these  were 
questions,  the  decisions  of  which,  as  they  might  involve  war  or  peace, 
must  be  primarily  dealt  with  by  those  departments  of  the  government 
which  had  the  power  to  adjust  them  by  negotiation,  or  to  enforce  the 
rights  of  the  citizen  by  war.  In  sach  oases  the  judicial  department 
of  this  government  follows  the  action  of  the  political  branch,  and  will 
not  embarrass  the  latter  by  assuming  an  antagonistic  jurisdiction. 
8nch  were  the  cases  of  Th«  Exchange,  1  Granch,  116;  Luther  v. 
Borden,  7  How.  42;  State  of  Georgia  v,  Stanton,  6  Wall.  75. 

The  earliest  case  in  this  court  in  which  the  true  rule  is  laid  down, 
and  which,  bearing  a  close  analogy  to  the  one  before  us,  seems  de- 
cisive  of  it,  is  that  of  the  17.  S.  v.  Peters,  6  Granch,  115.  In  an 
admiralty  proceeding  commenced  before  the  formation  of  the  consti- 
tution, and  which  afterwards  came  into  tha  district  court  of  the 
United  States  for  Pennsylvania,  that  court,  alter  full  hearing,  had 
decided  that  the  libelants  were  entitled  to  the  proceeds  of  the  sale  of 
a  vessel  condemned  as  prize  of  war,  which  bad  come  to  the  posses- 
sion of  David  Bittenhouse,  as  treasurer  of  the  state  of  Pennsylvania. 
The  district  judge  had  declined  to  issue  any  process  to  enforce  his 
decree  against  the  representatives  of  Bittenhouse,  on  the  ground  that 
the  fands  were  held  as  the  property  of  that  state,  and  that  as  the 
state  could  not  be  subjected  to  judicial  process,  neither  could  the 
officer  who  held  the  money  in  her  right.     The  analogy  to  the  case 
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before  as  will  be  seen  when  it  is  farther  stated  that  the  examinatioD 
of  the  case  and  the  decree  of  the  court  had  passed  upon  this  claim  of 
the  state  to  the  money,  which  had  been  fnlly  presented,  and  had 
decided  that  the  libelants  and  not  the  state  were  legally  entitled  to  it. 

.  In  that  case,  as  in  this,  it  was  argued  that  the  suit  was  in  reality 
against  the  state.  But  on  an  application  for  a  writ  of  mandamus  to 
compel  the  judge  of  the  district  coart  to  proceed  in  the  execution  of 
his  decree,  it  was  granted.  In  deliyering  the  opinion,  MarshalIi,  0. 
J.,  says :  "The  state  cannot  be  made  a  defendant  to  a  sait  brought 

'  by  an  individual,  but  it  remains  the  daty  of  the  courts  of  the  United 
States  to  decide  all  cases  brought  before  them  by  citizens  of  one  state 
against  citizens  of  a  different  state,  when  a  state  is  not  necessarily  a 
defendant.  In  this  case  the  suit  was  not  instituted  against  the  state 
or  its  treasurer,  but  against  the  executrixes  of  David  Bittenhouse  for 
the  proceeds  of  a  vessel  condemned  in  the  court  of  admiralty,  which 
were  admitted  to  be  in  their  possession.  If  these  proceeds  had  been 
the  actual  property  of  Pennsylvania,  however  wrongfully  acquired, 
the  disclosure  of  that  fact  would  have  presented  a  case  on  which  it 
was  unnecessary  to  giv?  an  opinion;  but  it  certain^  can  never  be 
alleged  that  a  mere  suggeitUm  of  title  in  a  state  to  property  in  possestion 
of  an  indirndual  miut  arrett  the  proceedings  of  the  court,  and  prevent  i 
their  looking  into  the  suggestion 'and  examining  the  validity  of  the  title."' 
The  case  before  us  is  a  suit  agjftinst  Strong  and  Eaafman,  as  indi» 
viduals,  to  recover  possession  of  property.  The  suggestion  was  mad© 
that  it  was  the  property  of  the  United  States,  and  that  the  court, 
without  inquiring  into  the  truth  of  this  suggestion,  should  proceed  no 
further;  and  in  this  case,  as  in  that,  after  a  judicial  inquiry  had 
made  it  clear  that  the  propisrty  belonged  to  plaintiff  and  not  to  the 
United  States,  we  are  still  asked  to  forbid  the  court  below  to  proceed 
further,  and  to  reverse  and  set  aside  what  it  has  done,  and  thus 
refuse  to  perform  the  duty  of  deciding  suits  properly  brought  before 
us  by  citizens  Of  the  Ikiited  States. 

It  may  be  said,  in  fact  it  is  said,  that  the  present  case  differs  from 
the  one  in  5  Cranch,  because  the  officers  who  are  sued  assert  no  per> 
sonal  possession,  but  are  holding  as  the  mere  agents  of  the  United 
States,  while  the  execntorg  of  Bittenhouse  held  the  money  until  a  bet* 
ier  right  was  estabiisfaed'.  But  the  very  next  case  in  this  court  of  a 
similar  character  {Meigs  v.  McClung's  Lessee,  9  Cranch,  11)  shows 
that  this  distinction  was  not  recognized  as  sound.  The  property 
sued  for  in  that  jcase  was  land  on  which  the  United  States  had  a  gar- 
rison erected  at  &  cost  of  $30,000,  and  the  defendants  were  the  xail- 
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itar;  officers  in  posseaBion,  and  the  veiy  qnestion  now  in  issne  was 
raised  by  these  officers,  who,  aeoording  to  the  bill  of  exceptions,  in- 
sisted that  the  action  could  not  be  maintained  against  them,  "because 
the  land  was  occupied  by  the  United  States  troops,  and  the  defend- 
ants as  officers  of  the  United  States,  for  the  benefit  of  the  United 
States,  and  by  their  direction."  They  further  insisted,  says  the  bill  of 
exceptions,  that  the  United  States  had  a  right  by  the  constitution  to 
appropriate  the  property  of  the  individual  citizen.  The  court  below 
overruled  these  objections,  and  held  that  the  title  being  in  plaintiff  he 
might  recover,  and  that  "if  the  land  was  private  property  the  United 
States  could  not  have  intended  to  deprive  the  individual  of  it  without 
making  him  eompensation  therefor."  Although  the  judgment  of  .the 
circuit  court  was  in  favor  of  the  plaintiff,  and  its  result  was  to  turn 
the  soldiers  and  officers  out  of  possession  and  deliver  it  to  plaintiff, 
(Thief  Justice  Mabbhau.  eonoludes  his  opinion  in  this  emphatic 
language :  "This  court  is  unanimously  and  clearly  of  opinion  that  the 
circuit  court  committed'  no  error  in  instructing  the  jury  that  the 
Indian  title  was  extinguished  to  the  land  in  controversy,  and  that  the 
plaintiff  below  might  suitain  hie  oeHon."  We  are  nnable  to  discover 
any  difference  whatever  in  regard  to  the  objection  we  are  now  con- 
sidering between  this  case  and  the  one  before  as.  Impressed  by  the 
force  of  this  argument,  connsel  say  that  the  qnestion  of  the  objection 
arising  out  of  the  posseBsion  of  the  United  States  was  not  considered 
in  that  case  beoaase  it  was  not  urged  in  argument  by  counsel.  Bat  ° 
it  is  manifest  that  it  was  so  set  out  in  the^  bill  of  exceptions,  and  so 
much  relied  on  in  the  court  below  that  it  could  not  have  escaped  the 
attention  of  the  court  and  ol  the  eminent  man  who  had  only  six  years 
before  delivered  the  opinion  in  the  case  of  the  U.  S.  v.  Peters.  Nor 
could  the  case  have  been  decided  as  it  was  if  the  doctrine  now  con- 
tended for  be  sound,  since  the  effect  of  the  judgment  was  to  dispos- 
sess the  United  States  of  an  occupied  garrison  by  the  judgment  against 
the  officers  in  charge  of  it. 

In  the  case  of  Wilcox  v.  Jaekaon,  18  Pet.  498,  the  contest  was  over 
a  fort  of  the  United  States  which  had  been  in  its  continued  posses- 
sion for  over  80  years,  and  was  so  occupied  when  the  suit  was  brought- 
against  Its  officers  to  dispossess  them.  The  case  came  from  the 
supreme  eonrt  of  Illinois  to  this  court  on  writ  of  error,  and  the  judg- 
ment in  favor  of  the  plaintiff  was  reversed.  The  question  now  under 
consideration  was  not  passed  upon  directly  by  this  coui-t.  But  a 
long  examination  of  the  question  whether  the  plaintiff  had  proved 
title  in  himself,  and  a  decision  that  while  the  state  courts  of  Illinois 
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held  a  oertifieate  of  poiohase  from  the  tJnited  States  to  be  a  legal 
title  under  her  atatate,  that  statute  was  invalid,  might  all  have  been 
avoided  by  the  simple  declaration  that  the  United  states,  being  in 
possession  of  the  property  as  a  fort,  no  action  at  law  against  its  offi- 
cers conld  be  maintained.  Bat  no  saoh  proposition  was  advanced 
by  counsel  on  either  side,  or  considered  by  the  ooort.  There  is  a 
very  satisfactory  reason  for  this.  The  cases  of  U.  8.  v.  Peter$,  of 
Meigs  y,  MeClung,  and  of  Otbom  v.  United  Statei  Bank,  bad  all 
involved  the  same  qaestion,  and  in  the  first  and  last  of  these  cases 
the  principle*  was  folly  discassed,  and  in  the  other  necessarily  de- 
cided in  the  negative.  And  in  the  ease  of  Georgia  ▼.  Madrazo,  1  Pet. 
110,  the  court  had  referred  to  these  cades,  and  again  asserted  the 
principle,  quoting  the  language  of  them.  Counsel  were  not  justified 
.  in  asking  the  court  to  reconsider  it  while  most  of  the  judges  were  still 
on  the  bench,  including  the  chief  justice,  who  had  nuule  those  de- 
cisions. 

The  case  of  Oehom  v.  UmUd  States  Bank,  9  Wheat.  788,  is  a  lead- 
ing case,  remarkable  in  many  respects,  and  in  none  more  than  in 
those  resembling  the  one  before  us.  The  case  was  this :  The  state 
of  Ohio  having  levied  a  tax  upon  the  branch  of  the  Bank  of  the  United 
States  located  in  that  state,  which  the  bank  refused  to  pay,  Osbom, 
auditor  of  the  state  of  Ohio,  was  about  to  proceed  to  collect  said  tax  by 
■a  seizure  of  the  money  of  the  hank  in  its  vaults,  and  an  amended  bill 
alleged  that  he  had  so  seized  $100,000,  and  while  aware  that  an 
injunction  had  been  issued  by  the  circuit  court  of  the  United  States 
on  the  prayer  of  the  bank,  the  money  so  seized  had  been  delivered  to 
the  treasurer  of  the  state.  Gurry,  and  afterwards  came  to  the  pos- 
session of  Sullivan,  who  had  succeeded  Curry  as  treasurer.  Both 
Curry  and  Sullivan  were  made  defendants  as  well  as  Osbom  and  his 
assistant,  Harper. 

One  of  the  objections  pressed  with  pertinacity  all  through  the  case 
to  the  jurisdiction  of  the  court  was  the  conceded  fact  that  the  state 
of  Ohio,  though  not  made  a  defendant  to  the  bfll,  was  the  real  party 
in  interest.  That  all  the  parties  sued  were  her  officers,  her  auditor, 
her  treasurer,  and  their  agents  concerning  acts  done  in  their  official 
character,  and  in  obedience  to  her  laws.  It  was  conceded  that  the 
state  could  not  be  sued,  and  it  was  earnestly  argued  there  as  here, 
that  what  could  not  be  done  directly  could  not  be  done  by  suing  her 
officers.  And  it  was  insisted  that  while  the  state  could  not  be  brought 
before  the  court,  it  was  a  necessary  party  to  the  relief  sought,  namely, 
the  return  of  the  money  and  obedience  to  the  injunction,  and  that  the 
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bill  most'  be  dismissed.  A  few  citations  from  the  opinion  of  Map.- 
SHAiiL,  C.  J.,  will  show  the  views. entertained  bythe  court  on  the  ques- 
tion thus  raised.     At  page  842  of  the  long  report  of  the  case  he  says : 

"If  the  state  of  Ohio  could  have  been  made  a  party  defendant,  it  can 
icarcely  be  denied  that  this  would  be  a  strong  case  for  an  injunction.  The 
objection  is  ttiat,  as  the  real  party  cannot  be  brought  before  the  court,  a  suit 
cannot  be  sustained  against  the  agents  of  that  party ;  and  cases  have  been  cited 
to  show  that  a  court  of  chancery  will  not  make  a  decree  unless  all  those  who 
are  substantially  interested  bo  made  parties  to  the  suit.  This  is  certainly  true 
where  it  is  in  the  power  of  the  plaintiff  to  make  them  parties,  but  if  the  per- 
son who  is  the  real  principal,  the  person  who  is  the  true  source  of  the  mis- 
chief, by  whose  power  and  for  whose  advantage  it  is  done,  be  himself  above 
the  law,  be  exempt  from  all  judicial  process,  it  would  be  subversive  of  the  best 
established  principles  to  say  that  the  laws  could  not  afford  the  same  remedies 
against  the  agent  employed  in  doing  the  wrong  which  they  would  afford 
against  him  could  his  principal  be  joined  in  the  suit." 

In  another  place  he  says : 

"  The  process  is  substantially,  though  not  in  form,  against  the  state,  *  •  * 
and  the  direct  interest  of  the  state  iu  the  suit  as  brought  is  admitted ;  and  bad 
it  been  in  the  power  of  the  baolc  to  make  it  a  party,  perhaps  no  decree  ought 
to  have  been  pronounced  in  the  cause  until  the  state  was  before  the  court 
But  this  was  not  in  the  power  of  the  bank,  •  •  *  and  the  very  difficult 
question  is  to  be  decided,  whether,  in  such  a  case,  the  court  may  act  upon 
agents  employed  by  the  state  and  on  the  property  in  their  bands." 

In  answering  this  question  he  says: 

"A  denial  of  Jurisdiction  forbids  all  inquiry  into  the  nature  of  the  case.  It 
applies  to  cases  perfectly  clear  in  themselves;  to  cases  where  the  government 
is  in  the  exercise  of  its  beet  established  and  most  essential  powers,  as  well  as 
to  those  which  may  be  deemed  questionable.  It  asserts  that  the  agents  of  a 
state,  ailing  the  authority  of  a  law  void  in  itself  because  repugnant  to  the 
constitution,  may  arrest  the  execution  of  any  law  in  the  United  States." 

Again: 

'•  The  bank  contends  that  in  all  cases  in  which  jurisdiction  depends  on  the 
character  of  the  party,  reference  is  made  to  the  party  on  the  record,  not  to  one 
who  may  be  interested,  but  is  not  shown  by  the  record  to  be  a  party."  "If 
this  question  were  to  be  determined  on  the  authority  of  English  decisions,  it 
is  believed  that  no  case  can  be  adduced  where  any  person  can  be  considered 
as  a  party  who  is  not  made  so  in  the  record." 

Again : 

"In  cases  where  a  state  is  a  party  on  the  record  the  question  of  Jurisdiction 
is  decided  by  inspection.  If  Jurisdiction  depend  not  on  this  plain  fact,  but  on 
the  interest  of  the  state,  what  rule  has  the  constitution  given  by  which  this 
interest  is  to  be  measured  ?  If  no  rule  is  given,  is  it  to  be  settled  by  the  court  ? 
If  so,  the  curious  anomaly  is  presented  of  a  court  examining  the  whole  testl- 
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mony  of  a  cause,  Inquiring  into  and  deciding  on  the  extent  of  a  state's  Inter- 
est, without  having  a  right  to  exercise  any  jurisdiction  in  the  case.  Cau  tiiis 
inquiry  be  made  without  the  exercise  of  jurisdiction?  " 

The  supreme' court  affirmed  the  decree  of  the  circait  oonrt  for  the 
district  of  Ohio,  ordering  a  restitution  of  the  money. 

The  case  of  Grisar  t.  McDowell,  6  Wall.  363,  was  an  «ction  in  the 
circait  oonrt  against  General  McDowell  to  recover  possession  of  prop- 
erty held  by  him  as  an  officer  of  the  United  States  which  had  been 
set  apart  and  reserved  for  military  purposes.  Though  this  was  set 
up  by  him  as  part  of  his  defense,  it  does  not  appear  that  in  the  argu- 
ment of  counsel  for  the  government,  or  in  the  opinion  of  the  court, 
any  importance  was  attached  to  this  circumstance;  but  the  opinion  of 
Mr.  Justice  Field  in  this  court  examines  the  case  elaborately  on  the 
question  whether  plaintiff  or  the  government  had  the  title  to  the  land. 
If  the  doctrine  now  contended  for  is  sound,  the  case  should  have  pro- 
ceeded no  farther  on  the  suggestion,  not  denied,  that  the  property 
was  held  for  public  use  by  a  military  officer  under  orders  from  the 
president. 

The  case  of  Brown  v.  Hugtr,  21  How.  305,  is  of  a  precisely  similar 
character,  for  the  possession  of  the  military  arsenal  at  Harper's 
Ferry,  in  which,  while  the  fact  of  its  possession  by  the  United  States 
was  set  out  in  the  bill  of  exceptions,  no  attention  is  given  to  that 
fact  in  the  opinion  of  this  court,  which  consists  of  an  elaborate  ex- 
amination of  plaintiff's  title,  held  to  be  insufficient. ' 

These  decisions  have  never  been  overruled.  On  the  contrary,  as 
late  as  the  case  of  Davis  v.  Gray,  16  Wall.  204,  the  case  of  Osborn  v. 
Bank  is  cited  with  approval  as  establishing  these  among  other  propo- 
sitions : 

"Where  the  state  is  concerned,  the  state  should  be  a  made  a  party,  if  it  can 
be  done.  That  it  cannot  be  done  is  a  suEScient  reason  for  the  omission  to  do 
it,  and  the  court  may  proceed  to  decree  against  the  officers  of  the  state  in  all 
respects  as  if  the  state  were  a  party  to  the  record. 

"In  deciding  who  are  parties  to  the  suit,  the  court  will  not  look  beyond  the 
record.  Making  a  state  officer  a  party  does  not  make  the  state  a  party,  a^ 
though  her  law  may  have  prompted  his  action,  and  the  state  may  stand  behind 
him  as  a  real  party  in  interest.  A  state  can  be.  made  a  party  only  by  shaping 
the  bill  expressly  with  that  view,  as  where  individuals  or  corporations  are  in- 
tended to  be  put  in  that  relatios  to  the  case." 

Though  not  prepared  to  say  now  that  the  court  can  proceed  against 
the  officer  in  "all  respects"  as  if  the  state  were  a  party,  this  may  be 
taken  as  intimating  in  a  general  way  the  views  of  the  court  at  that 
time. 
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The  cases  of  The  Siren,  1  Wall.  152,  and  The  Davis,  10  Wall.  15, 
are  instances  where  the  court  has  held  that  property  of  the  United 
States  may  be  dealt  with  by  subjecting  it  to  maritime  liens  where  this 
can  be  done  without  making  the  United  States  a  party.  This  exam- 
ination of  the  cases  in  this  court  establishes  clearly  this  result :  that 
the  proposition  that  when  an  individual  is. sued  in  regard  to  property 
which  he  holds  as  officer  or  agent  of  the  United  States,  his  possession 
cannot  be  disturbed  when  that  fact  is  brought  to  the  attention  of  the 
court,  has  been  overruled  and  denied  in  every  case  where  it  has  been 
necessary  to  decide  it,  and  that  in  inany  others  where  the  record 
shows  that  the  case  as  tried  below  actually  and  clearly  presented 
that  defense,  it  was  neither  urged  by  counsel  nor  considered  by  the 
court  here,  though,  if  it  had  been  a  good  defense,  it  would  have 
avoided  the  necessity  of  a  long  inquiry  into  plaintiff's  title  and  of 
other  perplexing  questions,  and  have  quickly  disposed  of  the  case. 
And  we  see  no  escape  from  the  conclusion  that  during  all  this  period 
the  court  has  held  the  principle  to  be  unsound,  and  in  the  class  of 
cases  like  the  present,  represented  by  WUcox  v.  Jackson,  Brown  v. 
Huger,  and  Oritar  v.  McDowell,  it  was  not  thought  necessary  to  re- 
examine a  proposition  so  often  and  so  clearly  overruled  in  previous 
well-considered  decisions. 

It  is  true  that  there  are  expressions  in  the  opinion  of  the  court  in 
the  case  of  Carr  v.  V.  S.  98  U.  S.  433,  which  are  relied  on  by  counsel 
with  much  confidence  as  asserting  a  different  doctrine. 

That  was  a  case  in  which  the  United  States  had  filed  a  bill  in  the 
circuit  court  for  the  district  of  California  to  quiet  title  to  the  land  on 
which  a  marine  hospital  had  been  built.  To  rebut  the  evidence  of 
title  offered  by  the  plaintiffs,  the  defendant  had  relied  on  certain 
judgments  rendered  in  the  state  courts,  in  which  the  unsuccessful 
parties  set  up  title  in  the  United  States,  under  which  they  claimed. 
It  appeared  that  the  person  who  was  district  attorney  of  the  United 
States  had  defended  these  actions,  and  the  question  under  discus- 
sion was  whether  the  United  States  was  estopped  by  the  proceedings 
so  as  to  be  unable  to  sustain  the  suit  to  quiet  title.  After  stating  the 
general  doctrine  that  the  United  States  cannot  be  sued  without  her 
consent,  and  the  further  proposition  that  no  such  consent  can  be  given 
except  by  congress,  which  is  a  sufficient  reason  why  they  cannot  be ' 
concluded  by  an  action  to 'which  they  a^e  not  parties,  the  learned 
justice  who  delivered  the  opinion  proceeded  to  make  some  remarks 
as  to  cases  in  which  actions  would  or  would  not  lie  against  officers  of 
T.l— 17 
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the  government  in  relation  to  property  of  the  United  States  in  their 
possession.  As  these  remarks  were  not  necessary  to  the  decision  of 
the  point  then  in  question,  as  the  action  was  equally  inconclusive 
against  the  United  States  whether  the  persons  sued  were  officers  of 
the  government  or  not,  these  remarks,  if  they  have  the  meaning 
which  counsel  attribute  to  them,  must  rest  for  their  weight  as  author- 
ity on  the  high  character  of  the  judge  who  delivered  them,  and  not 
on  that  of  the  court  which  decided  the  case.  That  the  United  States 
are  not  bound  by  a  judgment  to  which  they  are  not  parties,  and  that 
no  officer  of  the  government  can,  by  defending  a  suit  against  pri- 
vate persons,  conclude  the  United  States  by  the  judgment  in  such 
case,  was  sufficient  to  decide  that  case,  and  was  all  that  was  decided. 

The  fact  that  the  property  which  is  the  subject  of  this  controversy 
is  devoted  to  public  uses,  is  strongly  urged  as  a  reason  why  those  who. 
are  so  using  it  under  the  authority  of  the  United  States  shall  not  be 
sued  for  its  possession  even  by  one  who  proves  a  clear  title  to  that 
possession.  In  this  connection  many  cases  of  imaginary  evils  have 
been  suggested,  if  the  contrary  doctrine  should  prevail.  Among  these 
are  a  supposed  seizure  of  vessels  of  war,  invasions  of  forts  and  ar- 
senals of  the  United  States.  Hypothetical  cases  of  great  evils  may 
be  suggested  by  a  particularly  fruitful  imagination  in  regard  to  almost 
every  law  upon  which  depends  the  rights  of  the  individual  or  of  the 
government,  and  if  the  existence  of  laws  is  to  depend  upon  their  ca- 
pacity to  withstand  such  criticism,  the  whole  fabric  of  the  law  must 
fail. 

The  cases  already  cited  oi.Meiga  v.  McClung,  Wilcox  v.  Jackson, 
Georgia  v.  Madrazo,  Oritar  v.  McDowell,  Brown  v.  Huger,  and  0«- 
bom  V.  Bank  of  the  United  States,  necessarily  involved  this  question, 
for  the  property  recovered  by  the  plaintiff  in  the  case  of  Meigs  v.  Mc- 
Clung was  a  garrison  and  barracks  then  in  use  for  such  purposes  by 
the  officers  of  the  United  States  who  were  sued.  In  the  case  of  Wil- 
cox V.  Jackson,  an  action  was  brought  to  recover,  among  other  things, 
a  fort  which  had  been  in  the  occupation  of  the  United  States  for  30 
years,  and  which  was  then  occupied  by  an  officer  of  the  army  of  the 
United  States  and  his  command.  In  the  case  of  Osborn  v.  Bank 
of  the  United  States,  the  money  sued  for  and  recovered  by  the  final 
decree  of  this  coui-t  was  money  claimed  by  the  state  of  Ohio  as  part 
of  its  public  funds  and  devoted  by  the  laws  of  that  state  to  public 
uses  in  all  the  exigencies  of  the  public  service;  so  that  the  authori- 
ties we  have  examined,  if  they  are  worth  anything,  meet  this  objec- 
tion a>s  they  meet  the  others  which  we  have  considered. 
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The  objection  is  also  inconsistent  with  the  principle  involTed  in  the  | 
last  two  clauses  of  article  5  of  the  amendments  to  the  constitution 
of  the  United  States,  whose  language  is :  "That  no  person  *  *  * 
shall  be  deprived  of  lifcj  liberty,  or  property  without  due  process  of 
law,  nor  shall  private  property  be  taken  for  public  use  without  just 
compensation."  Conceding  that  the  property  in  controversy  in  this 
case  is  devoted  to  a  proper  public  use,  and  that  this  has  been  done  by 
those  having  authority  to  establish  a  cemetery  and  a  fort,  the  verdictf 
of  the  jury  finds  that  it  is  and  was  the  private  property  of  the  plain-1 
tiff,  and  was  taken  without  any  process  of  law  and  without  any  com- 1 
pensation.  Undoubtedly  those  provisions  of  the  constitution  are  of 
that  character  which  it  is  intended  the  courts  shall  enforce,  when 
cases  involving  their  operation  and  effect  are  brought  before  tiiem. 
The  instances  in  which  the  life  and  liberty  of  the  citizen  have  been 
protected  by  the  judicial  writ  of  habeas  corpus  are  too  familiar  to  need 
citation,  and  many  of  these  cases,  indeed  almost  all  of  them,  are  those 
in  which  life  or  liberty  was  invaded  by  persons  assuming  to  act  under 
the  authority  of  the  government.  Ex  parte  Milligan,  4  Wall.  2.  If 
this  constitutional  provision  is  a  sufficient  authority  for  the  court  to 
interfere  to  rescue  a  prisoner  from  the  hands  of  those  holding  him 
under  the  asserted  authority  of  the  government,  what  reason  is  there 
that  the  same  courts  shall  not  give  remedy  to  the  citizen  whose  prop- 
erty has  been  seized  without  due  process  of  law  and  devoted  to  public 
use  without  just  compensation  ?  ^ 

Looking  at  the  question  upon  principle,  and  apart  from  the  author- 
ity of  adjudged  cases,  we  think  it  still  clearer  that  this  branch  of  the 
defense  cannot  be  maintained.  It  seems  to  be  opposed  to  all  the 
principles  upon  which  the  rights  of  the  citizen,  when  brought  in  collis- 
ion with  the  acts  of  the  government,  must  be  determined.  In  such 
cases  there  is  no  safety  for  the  citizen,  except  in  the  protection  of  the 
judicial  tribunals,  for  rights  which  have  been  invaded  by  the  officers 
of  the  government,  professing  to  act  in  its  name.  There  remains  to 
him  but  the  alternative  of  resistance,  which  may  amount  to  crime. 
The  position  assumed  here  is  that,  however  clear  his  rights,  no  rem- 
edy can  be  afforded  to  him  when  it  is  seen  that  bis  opponent  is  an 
officer  of  the  United  States,  claiming  to  act  under  its  authority;  for, 
as  Chief  Justice  Mabshall  says,  to  examine  whether  this  authority  is 
rightfully  assumed  is  the  exercise  of  jurisdiction,  and  must  lead  to  the 
decision  of  the  merits  of  the  question.  The  objection  of  the  plaintiffs 
in  error  necessarily  forbids  any  inquiry  into  the  truth  of  the  assump- 
tion that  the  parties  setting  up  such  authority  are  lawfully  possessed 
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of  it,  for  the  argnment  is  that  the  formal  snggestion  of  the  existence 
of  each  authority  forbids  any  inquiry  into  the  tmib  of  the  suggestion. 
But  -vrhy  should  not  the  truth  of  the  suggestion  and  the  lawfulness  of 
the  authority  be  made  the  subject  of  judicial  investigation  ?  In  the 
case  supposed  the  court  has  before  it  a  plaintiff  capable  of  suing,  a 
defendant  who  has  no  personal  exemption  from  suit,  and  a  cause  of 
action  cognizable  in  the  court — a  case  within  the  meaning  of  that 
term,  as  employed  in  the  constitution  and  defined  by  the  decisions  of 
this  court.  It  is  to  be  presumed  in  favor  of  the  jurisdiction  of  the 
court  that  the  plaintiff  may  be  able  to  prove  the  right  which  be  as- 
serts in  his  declaration.  What  is  that  right  as  established  by  the 
verdict  of  the  jury  in  this  case  ?  It  is  the  right  to  the  possession  of 
the  Iiomestead  of  plaintiff — a  right  to  recover  that  which  has  been 
taken  from  him  by  force  and  violence,  and  detained  by  the  strong 
hand.  This  right  being  clearly  established,  we  are  told  that  the  court 
can  proceed  no  further,  because  it  appears  that  certain  military  offi- 
cers, acting  under  the  orders  of  the  president,  have  seized  this  estate, 
and  converted  one  part  of  it  into  a  military  fort  and  another  into  a 
cemeter^^  It  is  not  pretended,  as  t)ie  c^e,  nows  stands,  that  the 
presidem  had  any  lawful  authority  to  fc^^his,  or  that  the  legislative* 
body  could  give  him  any  such  authority  except  upon  payment  of  just 
compensation.  The  defense  stands  here  solely  upon  the  absolute  im- 
munity from  judicial  inquiry  of  every  one  who  (waertt  authority  from 
the  executive  branch  of  the  government,  however  clear  it  may  be  made 
that  the  executive  possessed  no  such  power.  Not  only  that  no  such 
power  is  given,  but  that  it  is  absolutely  prohibited,  both  to  the  exec- 
utive and  the  legislative,  to  deprive  any  one  of  life,  liberty,  or  property 
without  due  process  of  law,  or  to  take  private  property  without  just 
compensation. 

These^rovisions  for  the  security  of  the  rights  of  the  citizen  stand 
in  the  constitution  in  the  same  connection  and  upon  the  same  ground 
as  they  regard  his  liberty  and  his  property.  It  cannolflbe  denied  that 
both  were  intended  to  be  enforced  by  the  judiciary  as  one  of  the  depart- 
ments of  the  government  established  by  that  constitution.  As  we 
have  already  said,  the  writ  of  habeas  corpus  has  been  often  used  to 
defend  the  liberty  of  the  citizen,  and  even  bis  life,  against  the  asser- 
tion of  unlawful  authority  on  the  part  of  the  executive  and  the  leg- 
islative branches  of  the  government.  See  Ex  parte  MiUigan,  4  Wall. 
2,  and  the  case  of  Kilbov/rn,  discharged  from  the  custody  of  the  ser- 
geant-at-arms  of,  the  house  of  representatives  by  Chief  Justice  Gab- 
TER.    Kilhourn  v.  Thompson,  103  U.  S.  168. 
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i  No  man  in  this  conntry  is  so  high  that  he  is  ahoTe  the  law.     No 

officer  of  the  law  may  set  that  law  at  defiance  with  impnnity.     All 
the  officers  of  the  government,  from  the  highest  to  the  lowest,  are 
creatures  of  the  law  and  are  bound  to  obey  it.    It  is  the  only  snpreme 
power  in  onr  system  of  gOTOmment,  and  every  man  who  by  accepting 
office  participates  in  its  functions  is  only  the  more  strongly  bound 
to  submit  to  that  supremacy,  and  to  observe  the  limitations  which  it 
imposes  upon  the  exercise  of  the  authority  which  it  gives. 
Courts  of  justice  are  established,  not  only  to  decide  upon  the  eon- 
.  iroverted  rights  of  the  citizens  as  against  each  other,  but  also  upon 
j  rights  in  controversy  between  them  and  the  government,  and  the 

I  docket  of  this  court  is  crowded  with  controversies  of  the  latter  class. 

'  Shall  it  be  said,  in  the  face  of  all  this,  and  of  the  acknowledged  right 

of  the  judiciary  to  decide  in  proper  cases,  statutes  which  have  been 
passed  by  both  branches  of  congress  and  approved  by  the  president 
to  be  unconstitutional,  that  the  courts  cannot  give  remedy  when  the 
citizen  has  been  deprived  of  his  property  by  force,  his  estate  seized 
I  and  converted  to  the  use  of  the  government  without  any  lawful  au- 

■  thority,  without  any  process  of  law,  and  without  any  compensation, 

'  because  the  president  has  ordered  it  and  his  officers  are  in  posses- 

sion ?    If  such  be  the  law  of  this  conntry,  it  sanctions  a  tyranny 
I  which  has  no  existence  in  the  monarchies  of  Europe,  nor  in  any 

!  other  government  which  has  a  just  claim  to  well-regulated  liberty  and 

I  the  protection  of  personal  rights.    It  cannot  be,  then,  that  when  in 

i  a  suit  between  two  citizens  for  the  ownership  of  real  estate,  one  of 

them  has  established  his  right  to  the  possession  of  the  property  ac- 
cording to  all  the  forms  of  judicial  procedure,  and  by  the  verdict  of 
i  a  jury  and  the  judgment  of  the  court,  the  wrongful  possessor  can  say 

successfully  to  the  court,  "Stop,  here ;  I  hold  by  order  of  the  president, 
and  the  progress  of  justice  must  be  stayed."  That,  though  the  nature 
of  the  controversy  is  one  peculiarly  appropriate  to  the  judicial  func- 
tion, though  the  United  States  is  no  party  to  the  suit,  though  one  of 
the  three  great  branches  of  the  government  to  which  by  the  constitu- 
tion this  duty  has  been  assigned  has  declared  its  judgment  after  a  fair 
'■  trial,  the  unsuccessful  party  can  interpose  an  absolute  veto  upon  that 

judgment  by  the  production  of  an  order  of  the  secretary  of  war,  which 
that  officer  had  no  more  authority  to  make  than  the  hnmblest  private 
citizen. 

The  evils  supposed  to  grow  out  of  the  possible  interference  of 
judicial  action  with  the  exercise  of  powers  of  the  government  essen- 
tial to  some  of  its  most  important  operations  will  be  seen  to  be  small 
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indeed  compared  to  this  evil,  and  maoh  diminished,  if  they  do  not 
wholly  disappear,  upon  a  recurrence  to  a  few  considerations.  One 
of  these,  of  no  little  significancej  is  that  during  the  existence  of  the 
government  for  now  nearly  a  century  under  the  ][)resent  constitution, 
with  this  principle  and  the  practice  under  it  well  established,  no 
injury  from  it  has  come  to  that  government.  During  this  time  at 
least  two  wars  so  sepous  as  to  call  into  exercise  all  the  powers  and 
all  the  resources  of  the  government  have  been  conducted  to  a  success- 
ful issue.  One  of  these  was  a  great  civil  war,  such  as  the  world  has 
seldom  known,  which  strained  the  powers  of  the  national  government  , 
to  their  utmost  tension.  In  the  course  of  this  war  persons  hostile  to 
the  Union  did  not  hesitate  to  invoke  the  powers  of  the  courts  for  their 
protection  as  citizens  in  order  to  cripple  the  exercise  of  the  authority 
necessary  to  put  down  the  rebellion,  yet  no  improper  interference 
with  the  exercise  of  that  authority  was  permitted  or  attempted  by 
the  courts.  Missisaippi  v.  The  President,  4  Wall.  475;  Georgia  v. 
Stanton,  6  Wall.  50;  Same  v.  Grant,  Id.  241;  Ex  parU  TarUe,  13  i 
Wall.  397.  ^ 

Another  consideration  is  that  since  the  United  States  cannot  be 
made  a  defendant  to  a  suit  concerning  its  property,  and  ho  judgment 
in  any  suit  against  an  individual  who  has  possession  or  control  of 
such  property  can  bind  or  conclude  the  government,  as  is  decided  by 
this  court  in  the  case  of  Carr  v.  U.  S.,  already  referred  to,  the  govern* 
ment  is  always  at  liberty,  notwithstanding  any  such  judgment,  to 
avail  itself  of  all  the  remedies  which  the  law  allows  to  every  person, 
natural  or  artificial,  for  the  vindication  and .  assertion  of  its  rights. 
Hence,  taking  the  present  case  as  an  illustration,  the  United  States 
may  proceed  by  a  bill  in  chancery  to  quiet  its  title,  in  aid  of  which, 
if  a  proper  case  is  made,  a  writ  of  injunction  may  be  obtained.  Or 
it  may  bring  an  action  of  ejectment,  in  which,  on  a  direct  issue  be- 
tween the  United  States  as  plaintiff  and  the  present  plaintiff  as 
defendant,  the  title  of  the  United  States  could  be  judicially  deter- 
mined. Or,  if  satisfied  that  its  title  has  been  shown  to  be  invalid, 
and  it  still  desires  to  use  the  property,  or  apy  part  of  it,  for  the  pur- 
poses to  which  it  is  now  devoted,  it  ma\^urchase  sach  property  by 
fair  negotiation,  or  condemn  it  by  a  judicial  proceeding,  in  which  a 
just  compensation  shall  be  ascertained  and  paid  according  to  theyf 
constitution.  ^ 

If  it  be  said  that  the  proposition  here  established  may  subject  the 
property,  the  officers  of  the  United  States,  and  the  performance  of 
th  eir  indispensable  functions  to  hostile  proceedings  in  the  state  courts. 
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the  answer  is  that  no  oase  can  arise  in  a  state  eonrt  where  the  inter- 
ests, the  property,  the  rights,  or  the  aathority  of  the  federal  govern- 
ment may  come  in  question,  which  cannot  be  removed  into  a  court  of 
the  United  States  under  existing  laws.  In  all  oases,  therefore,  where 
each  questions  can  arise,  they  are  to  be  decided,  at  the  option  of  the 
parties  representing  the  United  States,  in  courts  which  are  the  crea- 
tion of  the  federal  government.  The  slightest  consideration  of  the 
nature,  the  character,  the  organization,  and  the  powers  of  these  courts 
will  dispel  any  fear  of  serious  injury  to  the  government  at  their 
hands.  While  by  the  constitution  the  judicial  department  is  recog- 
nised as  one  of  the  three  great  branches  among  which  all  the  powers 
and  functions  of  the  government  are  distributed,  it  is  inherently  the 
weakest  of  them  all.  Dependent  as  its  courts  are  for  the  enforce- 
ment of  their  judgments  upon  officers  appointed  by  the  executive,  and 
removable  at  his  pleasure,  with  no  patronage  and  no  control  of  purse 
or  sword,  their  power  and  influence  rests  solely  upon  the  public  sense 
of  the  necessity  for  the  existence  of  a  tribunal  to  which  all  may  ap- 
peal for  the  assertion  and  protection  of  rights  guarantied  by  the  con- 
stitution and  by  the  laws  of  the  land,  and  on  the  confidence  reposed  in 
the  soundness  of  their  decisions  and  the  purity  of  their  motives. 
From  such  a  tribunal  no  well-founded  fear  can  be  entertained  of 
injustice  to  the  government  or  purpose  to  obstruct  or  diminish  its 
just  authority. 

The  circuit  court  was  competent  to  decide  the  issues  in  this  case 
before  the  parties  that  were  before  it.  In  the  principles  on  which 
these  issues  were  decided  no  error  has  been  found,  and  its  judgment 
is  affirmed. 

Gray,  J.,  dissenting.  The  chief  Justice,  Mr.  Justice  Bradley,  Mr. 
Justice  Woods,  and  myself  are  unable  to  concur  in  the  judgment  of 
the  majority  of  the  court.  The  case  ^o  deeply  affects  the  sovereignty 
of  the  United  States,  and  its  relations  to  the  citizen,  that  it  is  fit  to 
announce  the  grounds  of  our  dissent. 

The  action  is  ejectment,  originally  brought  by  George  W.  P.  C. 
Lee  against  Frederick  Kaufman  and  Bichard  P.  Strong  in  a  court  of 
the  state  of  Yirginia,  to  recover  possession  of  a  tract  of  land  known 
as  Arlington,  of  which  the  plaintiff  alleged  that  he  was  seized  in  fee. 

The  whole  tract,  having  been  advertised  for  sale  for  non-payment 
of  direct  taxes  lawfully  assessed  upon  it,  and  having  been  selected 
for  government  use  for  war,  military,  charitable,  and  educational 
purposes  by  the  president  of  the  United  States  under  the  power  con- 
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ferred  on  him  by  the  aot  of  eongreBS  of  Febraary  6,  1868,  e.  31,  vas 
accordingly  in  1864  bid  off  to  the  United  States  at  the  tax  sale;  and 
for  many  years  has  been,  and  now  is,  held  and  occupied  by  the 
United  States,  throagh  Kaufman  and  Strong  in  charge  thereof,  nnder 
the  certificate  of  sale  of  the  tax  commissioners,  and  for  the  purposes 
aforesaid,  and  also  under  orders  of  the  secretary  of  war,  part  of  it 
for  a  military  station,  and  the  rest  as  a  national  cemetery  for  the 
burial  of  deceased  soldiers  and  sailors.  These  facts  were  made  to 
appear  at  three  stages  of  the  case:  First.  They  were  stated  in  a 
petition  filed  by  Kaufman  and  Strong  in  the  state  court  for  the  re- 
moval of  the  case  into  the  circuit  court  of  the  United  States  under 
section  643  of  the  Bevised  Statutes,  on  the  ground  that  the  defend- 
ants were  officers  of  the  United  States,  and  holding  the  land  by  title 
derived  from  officers  of  the  United  States  acting  under  a  revenue  law 
of  the  United  States,  the  validity  of  which  was  affected.  That  peti- 
tion was  granted,  and  the  case  removed  accordingly.  Second.  They 
were  stated  in  a  suggestion  and  motion,  filed  by  the  attorney  general 
in  the  circuit  court  of  the  United  States  before  trial,  protesting  against 
the  jurisdiction  of  the  court,  and  moving  for  a  stay  of  proceedings; 
which  was  demurred  to  by  the  plaintiff,  and  overruled  by  the  court. 
Third.  They  were  proved  by  the  evidence  produced  by  each  pArty  at 
the  trial,  and  were  assumed  in  the  instructions  given  as  well  as  in 
those  requested.  One  of  the  instructions  requested  by  the  defendants 
was  as  follows : 

"If  the  jury  believe  from  the  evidence  that  the  United  States  is  In  the  pos- 
session of  the  property  in  controversy,  through  its  officers  and  agents  charged 
with  the  control  of  the  same;  that  the  defendants  occupy  the  same  only  as 
such  officers  and  agents,  in  obedience  to  orders  of  the  war  department  of  the 
United  States,  and  making  no  claim  of  right  to  the  title  or  possession  thereof, 
except  as  such  officers;  that  the  United  States  is  using  the  same  as  a  national 
isemetery  for  the  burial  of  deceased  soldiers,  and  as  a  fort  and  reserve  con- 
nected therewith,  claiming  the  title  thereto  under  the  certificate  of  sale  proved 
in  this  cause;  then  the  verdict  must  be  for  the  defendants." 

The  oonrt  refused  this  instruction,  and  gave  the  following : 

■'  If  the  jury  believe  from  the  evidence  that  at  the  institution  of  this  suit 
the  premises  in  controversy  were,  or  that  any  part  thereof  was,  under  the 
charge  and  in  the  occupation  or  possession  of  the  defendants  Strong  and  Kauf- 
man, or  either  of  them,  under  the  direction  of  the  government  of  the  United 
States,  or  of  any  department  or  officer  thereof,  then  such  occupation  or  pos- 
session Is  sufficient  to  enable  the  plaintiff  to  maintain  his  action  against  them 
respectively  for  the  premises  so  occupied  or  possessed  by  them  respectively." 
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The  court  submitted  the  case  to  the  jury  under  further  instructions, 
which  permitted  them  to  find  for  the  plaintiff  upon  the  ground  that 
the  certificate  of  sale  for  taxes  was  invalid  as  against  him  and  had 
vested  no  legal  title  in  the  United  States.  The  jury  returned  a  ver- 
dict, upon  which  judgment  was  rendered,  that  the  plaintiff  recover 
possession  of  the  premises,  partly  against  Kaufman  and  partly  against 
Strong.  Writs  of  error  were  sued  out  by  the  United  States,  and  by 
Kaufman  and  Strong,  and  the  case  has  been  argued  upon  both  these 
writs  of  error. 

This  is  not  an  action  of  trespass  to  recover  damages  only,  nor  is 
it  an  action  to  recover  property  violently  and  suddenly  wrested  from 
the  owner  by  officers  of  the  government  without  its  directions  and 
without  c&lor  of  title  in  the  government,  but  it  is  brought  to  recover 
possession  of  land  which  the  United  States  have  for  years  held  and 
still  hold  for  military  and  other  public  purposes,  claiming  title  under 
a  certificate  of  sale  for  direct  taxes,  which  is  declared  by  the  act  of 
congress  of  June  7,  1862,  e.  98,  §  7,  to  b.e  prima  facie  evidenbe  of  the 
regularity  and  validity  of  the  sale  and  of  the  title  of  the  purchaser, 
and  which  has  been  defined  by  this  court  as  a  "public  act  which  is 
the  equivalent  of  office  found."  Bennett  v.  HunUr,  9  Wall.  826, 336. 
The  principles  upon  which  we  are  of  opinion  that  the  court  below 
had  no  authority  to  try  the  question  of  the  validity  of  the  title  of  the 
United  States  in  this  action,  and  that  this  'court  has  therefore  no 
authority  to  pass  upon  that  question, may  be  briefly  stated:  The  sover- 
eign is  not  liable  to  be  sued  in  any  judicial  tribunal  without  its  consent. 
The  sovereign  cannot  hold  property  except  by  agents.  To  maintain  an 
i  action  for  the  recovery  of  possession  of  property  held  by  the  sovereign 

i  through  its  agents,  not  claiming  any  title  or  right  in  themselves,  but 

only  as  the  representatives  of  the  sovereign  and  in  its  behalf,  is  to 
maintain  an  action  to  recover  possession  of  the  property  against  the 
sovereign ;  and  to  iiyrade  such  possession  of  the  agents,  by  execution 
or  other  judicial  process,  is  to  invade  the  possession  of  the  sovereign, 
I  and  to  violate  the  fundamental  maxim,  that  the  sovereign  cannot  be 

sued.  That  maxim  is  not  limited  to  a  monarchy,  but  is  of  equal 
force  in  a  republic.  In  the  one,  as  in  the  other,  it  is  essential  to  the 
common  defense  and  general  welfare,  that  the  sovereign  should  not, 
without  its  consent,  be  dispossessed  by  judicial  process  of  forts,  arse- 
nals, military  posts,  and  ships  of  war  necessary  to  guard  the  national 
existence  against  insurrection  and  invasion;  of  custom  houses  and 
revenue  cutters,  employed  in  the  collection  of  the.  revenue;  or  of 
light-houses  and  light-ships,  established  for  the  security  of  commerce 
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ynth  foreign  nations  and  among  the  different  parts  of  the  country. 
These  principles  appear  to  ns  to  be  axioms  of  public  lav,  which  wonld 
need  no  reference  to  anthorities  in  their  support,  were  it  not  for  the 
exceeding  importance  and  interest  of  the  case,  the  great  ability  with 
which  it  has  been  argued,  and  the  difference  of  opinion  that  has  been 
manifested  as  to  the  extent  and  application  of  the  precedents. 

The  exemption  of  the  United  States  from  being  impleaded  without 
th6ir  consent  is,  as  has  often  been  afiirmed  by  this  court,  as  absolute 
as  that  of  the  crown  of  England  or  any  other  sovereign.  In  Cohem 
T.  Virginia,  6  Wheat.  264,  411,  Chief  Justice  Mabshall  said:  "The 
universally-received  opinion  is  that  no  suit  can  be  commenced  or 
prosecuted  against  the  United  States."  In  Beers  v.  Arkamas,  20 
How.  527,  529,  Chief  Justice  Tanet  said :  "It  is  an  established  prin- 
ciple of  jurisprudence,  in  all  civilized  nations,  that  the  sovereign  can- 
not be  sued  in  its  own  courts,  or  inany  other,  without  its  consent  and 
permission ;  but  it  may,  if  it  thinks  proper,  waive  this  privilege,  and 
permit  itself  to  be  made  a  defendant  in  a  suit  by  individuals,  or  by 
another  state.  And  as  this  permission  is  altogether  voluntary  on  the 
part  of  the  sovereignty,  it  follows  that  it  may  prescribe  the  terms  and 
conditions  on  which  it  consents  to  be  sued,  and  the  manner  in  which 
the  suit  shall  be  conducted,  and  may  withdraw  its  consent  whenever  it 
may  suppose  that  justice  to  the  public  requires  it."  In  the  same  spirit, 
Mr.  Justice  Davis,  delivering  the  judgment  of  the  court  in  Nichols  v. 
V.  S.  1  Wall.  122,  126,  said:  "Every  government  has  an  inherent 
right  to  protect  itself  against  suits,  ahd  if,  in  the  liberality  of  leg- 
islation they  are  permitted,  it  is  only  on  such  terms  and  conditions 
as  are  prescribed  by  statute.  The  principle  is  fundamental,  applies 
to  every  sovereign  power,  and,  but  for  the  protection  which  it  affords, 
the  government  would  be  unable  to  perform  the  various  duties  for 
which  it  was  created."  See,  also,  U.  S.  v.  Clarke,  8  Pet.  436,  444; 
Gary  v.  Curtis,  3  How.  236,  245,  256;  U.  S.  v.  McLemore,  4  How. 
286, 289 ;  Hill  v.  V.  S.  9  How.  386,  389;  Reeside  v.  WcUker,  11  How. 
272,  390;  De  Groot  v.  D.  S.  5  Wall.  419,  431;  U.  S.  v.  Eckford,  6 
Wall.  484,  488;  The  Siren,  7  Wall.  152,  154;  The  Davis,  10  Wall. 
15,  20;  U.  S.  V.  O'Keefe,  11  Wall.  178;  Case  v.  TerreU,  11  Wall. 
199,  201;  Carr  v.  U.  S.  98  U.  S.  433,  437;  U.  S,  v.  Thompson,  98 
U.  8.  486,  489;  Railroad  Co.  v.  Tennessee,  101  U.  S.  337;  Railroad 
Co.  V.  Alabama,  101  U.  S.  832. 

The  English  authorities  from  the  earliest  to  the  latest  times  show 
that  no  action  can  be  maintained  to  recover  the  title  or  possession  of 
land  held  by  the  crown  by  its  officers  or  servants,  and  leave  no  doubt 
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that  in  a  ease  like  the  one. before  as  the  proceedings  would  be  stayed 
at  the  suggestion  of  the  attorney  general  in  behalf  of  the  crown. 

Our  citations  will  be  confined  to  the  time  since  \Iagna  Charta  de- 
clared that  no  man  should  be  taken  or  imprisoned,  or  be  disseized  of 
his  freehold  or  liberties  or  free  customs,  or  be  outlawed  or  exiled,  or 
in  any  way  destroyed,  or  be  passed  upon  or  condemned,  but  by  the 
lawful  judgment  of  his  peers,  or  by  the  law  of  the  land — which  is  the 
origin  of  the  provision,  embodied  in  the  fifth  amendment  of  the  con- 
stitution of  the  United  States,  that  no  man  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law.  The  earliest  author- 
ity to  be  referred  to  is  Bracton,  who  wrote  in  the  reign  of  Henry  III., 
and  who,  in  the  famous  passage  of  his  first  book,  affirms  that  the 
king  ought  not  to  be  subject  to  man,  but  to  God  and  to  the  law,  be- 
cause the  law  makes  the  king;  and  therefore  the  king  should  ascribe 
to  the  law  what  the  law  ascribes  to  him,  namely,  dominion  and 
power,  for  there  is  no  king  where  reigns  will  and  not  law.  Ipte  autem 
rex  non  debet  esse  tub  homine,  ted  avb  Deo  et  sub  lege,  quia  lex  facit 
regem.  Attribuat  igiiur  rex  legi,  quod  lex  attribuit  ei,  videlicet,  domin- 
ium et  potentatem,  non  est  enim  rex,  vM  dominatur  voluntat  et  non  lex. 
Bract.  6b.  Yet  no  one  states  more  strongly  than  Bracton  the  exemp- 
tion of  the  king  from  being  sued  without  his  consent  in  such  a  case  < 
as  this ;  for  he  says  that  one  who  has  been  disseized  by  the  king,  or 
by  his  bailiffs  in  his  name,  per  dominum  regem  vel  ballivoe  sttos  nomine 
suo,  or,  as  he  elsewhere  says,  whom  the  king,  or  any  one  in  his  be- 
half or  in  his  name,  aliquis  pro  eo  vel  nomine  sua,  has  ejected,  cannot, 
even  if  the  disseizin  be  manifest,  prosecute  an  assize  to  recover  pos- 
session of  the  land  without  the  king's  consent,  bat  must  await  his. 
pleasure  whether  the  assize  shall  proceed  or  not,  expeetanda  erit  voU 
untas  domini  regis  quddprocedat  assisa  vel  non  proeedat.  Bract.  1686, 
1716,  212a. 

Lord  Coke  tells  as  that  before  the  statute  of  Westminster  I.  (3 
Edw.  I.)  e.  24,  if  an  officer  of  the  king,  by  mere  color  of  his  office, 
and  not  by  the  king's  command,  disseized  a  man  of  his  freehold,  the 
only  remedy  was  by  petition  to  the  king;  and  that  it  was  to' relieve 
against  this  evil  that  the  statute  enacted  that  no  escheator,  sheriff,  or 
other  bailiff  of  the  king,  "by  color  of  his  office,  without  special  war* 
rant  or  commandment,  or  authority  certain  pertaining  to  his  office,'" 
should  disseize  any  man  of  his  freehold,  and  that,  if  he  should  do  so, 
the  disseizee  might  at  his  election  proceed  either  by  petition  to  tho' 
king,  or  by  assize  of  novel  disseizin  at  the  common  law,  and  the  offi- 
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cer  should  pay  double  damages  to  the  plaintiff,  and  a  heavy  fine  to 
the  king,  for  doing  injury  in  his  name  to  the  subject.  2  Inst.  206, 
207.  But  when  the  entry  of  the  officer  was  by  the  king's  command, 
though  without  authority  of  law,  that  statute  had  no  application. 

Accordingly  in  Staunford's  Exposition  of  the  King's  Prerogative,  e, 
22,  it  is  laid  down :  "Petition  is  all  the  remedy  the  subject  hath  when 
the  king  seizeth  his  land,  or  taketb  away  his  goods  from  him,  having 
no  title  by  order  of  his  laws  so  to  do,  in  which  case  the  subject  for  his 
remedy  is  driven  to  sue  unto  his  sovereign  lord  by  way  of  petition; 
.for  other  remedy  hath  he  not."  Staunf.  Frerog.  fol.  72b.  "Also 
whereas  the  king  doth  enter  upon  me,  having  no  title  by  matter  of 
record  or  otherwise,  and  put  me  out,  and  detains  the  possession  from 
me,  that  I  cannot  have  it  again  by  entry  without  suit,  I  have  then  no 
remedy  but  only  by  petition.  But  if  I  be  suffered  to  enter,  my  entry 
is  lawful,  and  no  intrusion.  Or  if  the  king  grant  over  the  lands  to  a 
stranger,  then  is  my  petition  determined,  and  I  may  now  enter  or 
have  my  assize  by  order  of  the  common  law  against  the  said  stranger, 
being  the  king's  patentee."  "When  his  highness  seizeth  by  his  abso- 
lute power  contrary  to  the  order  of  his  laws,  although  I  have  no  rem- 
edy against  him  for  it,  but  by  petition,  for  the  dignity's  sake  of  bis 
person,  yet  when  the  cause  is  removed  and  a  common  person  hath 
the  possession,  then  is  my  assize  revived,  for  now  the  patentee  entereth 
by  his  own  wrong  and  intrusion,  and  not  by  any  title  that  the  king 
giveth  him,  for  the  king  had  never  title  nor  possession  to  give  in  that 
case."    Folio,  74b. 

In  the  reign  of  Elizabeth,  it  was  resolved  by  all  the  judges  of  Eng- 
land, that  "when  the  king  was  seized  of  any  estate  of  inheritance  or 
freehold  by  any  matter  of  record,  be  his  title  by  matter  of  record  ju- 
dicial or  ministerial,  or  by  conveyance  of  record,  or  by  matter  in  fact 
and  found  by  office  of  record,  he  who  has  right  could  not  by  the  com- 
mon law  have  any  traverse  upon  which  he  was  to  have  amoveas 
manum,  but  was  put  to  his  petition  of  right  (in  nature  of  his  real  ac- 
tion which  he  could  not  have  against  the  king,  because  the  king  by 
his  writ  cannot  command  himself)  to  be  restored  to  his  freehold  and 
inheritance;"  unless  indeed  the  right  of  the  party  aggrieved  appeared 
by  the  same  record,  in  which  case  he  might  by  montirans  de  ciroit ob- 
tain an  amoveas  manum.     SacUers'  Case,  4  Bep.  545,  55a. 

Lord  Hale  enumerates,  among  the  relative  prerogatives  of  the 
«rown,  the  prerogative  "of  his  possessions:  that  no  man  can  enter 
upon  him,  but  is  driven  to  his  suit  by  petition."  Hale,  Anal.  Law, 
§9. 
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The  law  laid  down  in  the  early  authorities  is  stated  in  the  same 
way  in  the  Digest  of  Chief  Baron  Comyns,  written  in  the  first  half  of 
the  last  century,  and  in  Ghitty  on  the  Prerogatives  of  the  Grown,  pub- 
lished in  1820;  and  Mr.  Ghitty  treats  the  action  of  ejectment  as 
equivalent  in  this  aspect  to  the  ancient  form  of  proceeding  by  assize. 
Gomyn,  Dig.  "Prerogative,  D,"  78;  Ghit.  Prerog.  339-343,  and  note  c. 

In  The  Queen  v.  Powell,  1  Q.  B.  352;  S.  G.  4  Perry  &  D.  719;  a 
writ  of  mandamtu  to  admit  to  a  copyhold  tenement  of  a  manor  be- 
longing to  the  crown  having  been  directed  to  the  steward  alone,  it 
was  contended  for  the  prosecutor  that  a  previous  decision,  requiring 
the  writ  to  be  directed  to  the  lord  of  the  manor  as  well  as  to  the  stew- 
ard, applied  only  to  cases  where  the  lord  of  the  manor  was  a  subject, 
and  that,  inasmuch  as  there  could  be  no  mandamus  to  the  sovereign, 
the  writ  must  go  against  the  steward  alone.  But  Lord  Denhan,  with 
the  concurrence  of  Justices  Littledalb,  Williams,  and  Goleridoe, 
quashed  the  writ  of  mandamua;  and,  after  observing  that  doubtless 
there  could  be  no  maiidamxis  to  the  sovereign,  but  that  the  interests 
of  the  orown  were  to  be  as  much  guarded  as  those  of  the  subject, 
said: 

"And  if  the  interests  of  the  crown  cannot  so  efTectnally  be  protected  by  a 
writ  against  the  steward  alone,  it  is  a  very  strong  reason  to  show  that  such  a 
writ  cannot  be  sustained.  Indeed,  if  it  were  allowed,  it  is  not  certain  of  being 
effectual ;  for  if  the  advisers  of  the  crown  were  of  opinion  that  its  interests 
might  be  affected,  and  were  to  advise  the  sovereign  either  to  order  the  stew- 
ard not  to  admit  the  prosecutor  of  the  mandamus,  or  to  revoke  the  appoint- 
ment of  the  steward,  this  court  could  not  grant  an  attachment  against  the 
steward,  and  then  the  party  does  not  get  admitted.  And,  indeed,  if  we  were 
to  allow  a  mandamus  to  the  steward  alone,  and  the  writ  were  obeyed,  the 
property  of  the  crown  would  be  affected  indirectly  by  the  mandamus  to  the 
steward  alone,  when  it  cannot  be  affected  directly  by  making  the  sovereign  a 
party  to  the  mandamus."  "  But  in  the  case  where  there  is  a  complaint  on  the 
part  of  a  subject  against  the  crown  in  any  matter  whatever,  the  course  is  to 
proceed  by  petition  of  right,  or  else  by  monstrans  de  droit,  or  traverse  of 
office,  as  the  case  may  require.  These  proceedings  have  been  recognized  and 
acknowledged  for  many  centuries.  Such  proceedings  are  now  very  much  out 
of  use,  and  few  instances  in  modern  times  have  occurred  where  they  have 
been  resorted  to,  but  still  they  are  what  must  be  resorted  to  if  apy  dispute 
arises.  They  are  probably  expensive  and  tedious ;  but  these  considerations  are 
not  sufficient  for  our  dispensing  with  them.  We  have  no  more  authority,  for 
the  sake  of  convenience,  to  lay  them  aside  and  Introduce  writs  or  other 
proceedings  which  are  usually  adopted  between  subject  and  subject,  among 
which  these  writs  of  mandamus  are  to  be  reckoned,  than  to  introduce  writs 
and  other  proceedings,  now  solely  used  in  cases  of  prerogative^  in  oausea  be- 
tween subject  and  subject." 
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In  Queen  v.  Com'rs  Treasury,  L.  E.  7  Q.  B.  387,  394,  in  which  the 
court  refused  to  grant  a  writ  of  mandamus  to  the  lords  commissioners 
of  the  treasury  to  pay  over  money  in  their  hands  as  servants  of  the 
crown,  Lord  Chief  Justice  Gogkbubn  said  that  it  did  not  follow,  be- 
cause the  prosecutor  had  no  remedy  except  that  of  applying  by  peti- 
tion to  the  crown,  or  by  petition  to  parliament,  that  the  court  could 
issue  a  writ  of  mandamtis,  and  added : 

■  "I  take  it,  with  reference  to  that  jurisdiction,  we  must  start  with  this  un 
questionable  priqciple,  that  when  a  duty  has  to  be  performed  (if  I  may  use 
that  expression)  by  the  crown,  this  court  cannot  claim,  even  in  appearance,  to 
have  any  power  to  command  the  crown ;  the  thing  is  out  of  the  question. 
Over  the  sovereign  we  can  have  no  power.  In  like  manner  where  the  parties 
are  acting  as  servants  of  the  crown,  and  are  amenable  to  the  crown,  whose 
servants  they  are,  they  are  not  amenable  to  ua  in  the  exercise  of  our  preroga- 
tive jurisdiction." 

In  Doe  V.  Roe,  8  Mees.  &  W.  579;  S.  C.  Hurl,  &  W.  169,  which 
was  an  action  of  ejectment  for  a  house  and  lands  adjoining  Hurst 
castle,  the  declaration  had  been  served  upon  one  Watson  and  upon 
the  board  of  ordnance.  On  motion  of  the  attorney  general,  in  behalf 
of  the  crown,  supported  by  affidavits  that  the  castle  was  an  hereditary 
possession  of  the  crown  of  England,  and  that  the  premises  sought  to 
be  recovered  were  in  possession  of  the  crown,  by  Watson,  who  had 
been  placed,  by  authority  of  the  board  of  ordnance,  as  master  gun- 
ner in  charge  of  the  defenses  of  the  castle,  which  commanded  the  pass- 
age of  the  Needles,  the  court  of  exchequer  ordered  the  declaration  to 
be  set  aside  and  all  further  proceedings  stayed.  It  was  contended  for 
the  plaintiff  that  technically  the  action  was  trespass  against  Boe; 
and  that  the  argument  on  the  other  side  would  go  the  length  of  show- 
ing that  in  any  case  where  the  defendant  in  ejectment  made  an  affi- 
davit that  the  title  of  the  crown  came  into  question  the  plaintiff 
would  have  no  resource  but  in  his  petition  of  right.  Whereupon  the 
court  made  these  observations:  "Lord  ABtNOEB,  G.  B.  The  real 
question  is,  can  an  ejectment  be  tried,  the  effect  of  which  may  be  to 
turn  the  crown  oat  of  possession  ?  Aldebson,  B.  The  declaration 
is  served  on  a  person  occupyitig  as  the  servant  of  the  crown ;  this  case 
is  not  like  the  case  put  of  lands  held  under  the  woods  and  forests; 
the  present  difficulty  only  arises  when,  supposing  the  plaintiff  to  snc- 
ceed,  the  crown  would  be  turned  out  of  possession."  Hurl.  &  W. 
160.  At  the  close  of  the  argument.  Lord  Abingeb  said :  "It  is  quite 
clear  the  court  could  not  issue  any  process  to  turn  the  orown  out  of 
possession;  and  the  only  doubt  I  had  was,  whether  this  property  was 


Digitized  by 


G.oogle 


TJNITED   8TATBS   V.  LSB.  271 

not,  by  the  operation  of  the  act  of  parliament,  in  the  possession,  not 
of  the  crown,  but  of  .the  board  of' ordnance.  But  on  looking  more 
fully  into  the  act,  my  doubt  is  entirely  removed.-"  Baron  Aldebsom 
said :  "I  am  of  the  same  opinion.  No  ejectment  can  be  maintained 
against  the  crown,  to  turn  the  crown  ont  of  possession  by  the  an* 
thority  of  the  crown  itself."  And  Baron  Bolfe  (afterwards  Lord 
Giancellor  Gbanwobth)  added:  "The  question  may  be  tested  thus: 
Suppose  there  were  no  trial,  but  judgment  went  against  the  casual 
ejector,  then  there  would  only  be  a  writ  to  turn  the  crown  out  of  pds- 
session,' which  clearly  cannot  be."     8  Maes.  &  W.  682-3. 

The  same  rule,  as  well  as  the  essential  distinction  in  actions 
brought  against  a  servant  of  the  crown  holding  possession  in  behalf  of 
the  crown,  between  an  action  of  trespass  to  recover  damages,  which 
might  be  suffered  to  proceed,  (although  the  crown  might  have  it  re- 
moved for  that  purpose  into  the  court  of  exchequer,)  and  an  action  of 
ejectment  to  recover  possession  of  the  land  itself,  which  must  be  ab- 
solutely stajed  on  niotion  of  the  attorney  general,  is  clearly  recog- 
nized in  two  cases  of  trespass  to  recover  damages  against  officers 
of  the  crown,  removed  upon  application  of  the  attorney  general  into 
the  office  of  pleas  of  the  exchequer  for  trial.  Cawthome  v.  CampheU, 
1  Anstr.  205,  215;  Attorney  Oeneralv.  Hallett,  16  Mees.  &  W.  97. 

In  Cawthome  v.  CampheU,  Chief  Baron  Etbe,  speaking  of  a  case,  de. 
oided  in  1710,  of  an  ejectment  brought  in  the  court  of  queen's  bench  for 
lands  which  were  part  of  the  queen's  estate,  said: 

"  There  was  an  application  to  this  court  to  8ta7  the  proceedings,  and  the 
parties  were  heai'd  upon  it.  The  attorney  general  attended,  and  after  the 
hearing  it  was  put  oft  for  a  day  or  two.  At  length  the  entry  is,  that  an  in- 
junction issued  pro  domino  retina.  So  that  the  action  was  not  removed,  but 
simply  an  injunction  went  to  stay  the  proceedings.  And  I  think  I  can  see 
why  that  was;  if  the  action  bad  been  removed,  the  question  could  not  have 
been  tried,  even  in  the  ofl9ce  of^pleas,  because  you  cannot  try  the  queen's  title 
in  an  ejectment.  The  queen  was  in  possession;  her  hands  must  be  removed 
by  some  other  course  of  proceeding  than  an  ejectment ;  and  therefore  it  was 
fruitless  to  think  of  removing  it,  and  it  remained  under  an  injunction." 

So  in  Attorney  Oenerai  v.  Hallett,  a  ease  of  trespass  quare  clausum 
fregit,  in  which  the  defendant  pleaded  that  the  queen  was  seined  in  right 
of  her  crown  of  the  lociu  in  quo.  Chief  Baron  Pouioos  said  .- 

"  The  action  of  ejectment  is  pHmafaeU  an  action  merely  between  subject 
and  subject,  and  relates  to  land;  yet  the  prerogative  of  the  crown  applies  to 
that;  and  if  the  interest  of  the  crown  is  concerned,  an  action  of  ejactment  may 
be  removed  into  this  court.  It  may  be  said,  however,  that  that  does  not 
amount  to  an  authority,  because  the  action  does  not  go  on ;  the  reason  of  tliat 
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ia  that  In  this  conrt,  an  action  of  ejectment  will  not  He  agidnst  the  crown. 
The  party  must  proceed  by  a  petition  of  right.  In  an  action  of  ejectment,  we 
remove  it,  although  we  thereby  actually  extinguish  the  action;  and  therefore 
that  is  rather  an  a  .A>''tior{  argument  for  removing  this  cause,  which  is  sought 
to  be  removed  for  the  express  purpose  of  going  on  with  it." 

Barons  Pabkb,  AiiDBRSON, and  Platt  concurred;  and  Baron  Platt 
clearly  distingaiBbed  the  case  of  a  defendant  holding  possession  in  be- 
half of  the  orown,  from  that  of  a  defendant  claiming  a  right  in  himself 
only,  though  under  a  grant  from  the  orown,  saying : 

"  If  the  queen  herself  is  in  possession,  no  subject  can  maintain  ejectment 
against  her;  the  only  mode  of  proceeding  is  by  petition  of  right.  If  the  sub- 
ject is  in  possession,  claiming  a  right  under  the  crown,  then  the  ejectment 
may  be  maintained;  but,  at  the  suggestion  of  the  attorney  general,  the 
proceeding  would  be  brought  into  this  court." 

There  is  a  close  analogy  between  these  cases  and  the  case  at  bar. 
Any  action,  personal  or  real,  against  officers  of  the  sovereign,  who 
justify  under  a  revenae  law,  may  be  removed  in  England  into  the 
court  of  exchequer,  and  under  the  acts  of  congress  into  the  circuit 
court  of  the  United  States.  If  it  is  an  action  of  tort  to  recover  dam- 
ages only,  it  may  there  proceed  to  trial.  But  if  it  is  an  action  to  re- 
cover possession  of  land,  which  is  in  fact  held  by  the  sovereign  through 
its  officers  and  agents,  and  that  fact  is  in  due  form  made  known  to 
the  court,  the  proceedings  must  be  stayed. 

An  action  of  ejectment  brought,  as  this  was,  nnder  the  Code  of 
Virginia  of  1878,  c.  131,  affects  the  title  to  land  more  than  the  action 
of  ejectment  in  England.  By  that  Code  the  action  may  not  only  be 
brought  as  before,  but  it  is  also  made  a  substitute  for  the  writ  of  right 
and  all  other  real  actions.  Sections  1,  2,  38.  It  must  be  brought 
by  and  in  the  name  of  a  person  having  a  subsisting  interest  in  the 
premises,  and  a  right  to  recover  the  premises  or  the  possession 
thereof;  and  against  the  person  actually  occupying  the  premises,  or, 
if  they  are  not  occupied,  against  some  person  exercising  acts  of  own- 
ership therein,  or  claiming  title  thereto  or  some  interest  therein. 
Sections  4-6.  The  only  plea  allowed  is  the  general  issue  that 
the  defendant  is  not  guilty  of  unlawfully  withholding  the  premises 
claimed.  Section  13.  The  declaration  must  describe  the  prem- 
ises with  such  certainty  that  from  the  description  possession  can  be 
delivered;  and  it  must  state,  and  the  verdict  must  find,  whether  the 
plaintiff's*  estate  is  in  fee,  or  for  life  and  whose  life,  or  for  years,  and 
the  duration  of  the  term.  Sections  8,  9,  27.  Judgment  for  the 
plaintiff  is  that  he  recover  the  possession  of  the  premises  according  to 
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Uie  verdiet,  if  there  is  one,  or,  if  on  detotilt  or  demnrrer,  aeoording  to 
the  deBoripti<m  in  the  deolaration.  Section  29.  Several  judgments 
may  be  recoyered  against  several  defendants  oeenpying  distinct  par- 
eels  of  the  land.  Section  17.  And  the  judgment  is  conolusive  as  to 
the  title  or  right  of  possession,  established  in  the  aotjon,  upon  the . 
party  against  whom  it  is  rendered,  and  all  persons  claiming  under 
him  by  title  accruing  after  the  commencement  of  the  action.  Section 
85.  The  principle  that  no  sovereign  can  be  sued  without  its  consent 
applies  equally  to  foreign  sovereigns  and  to  the  sovereign  of  the  coun- 
try in  which  the  suit  is  brought.  The  exemption  of  the  sovereign  is 
not  less  regarded  by  its  own  courts  than  by  the  courts  of  other  sover- 
eigns. To  repeat  the  words  of  Chief  Justice  Tanet,  already  quoted : 
"It  is  an  established  principle  of  jurisprudence,  in  all  civilized  na- 
tions, that  the  sovereign  cannot  be  sued  in  its  own  courts,  or  in  any 
other,  without  its  consent  and  permission." 

La  the  leading  case  of  The  Exchange,  7  Oranoh,  116,  the  exemption 
of  a  foreign  sovereign  from  being  sued  in  our  courts  was  held  to  pro- 
tect one  of  his  public  armed  vessels  from  being  libeled  here  in  a 
court  of  admiralty  by  citizens  of  the  United  States,  to  whom  she  had 
belonged,  and  from  whom  she  had  been  forcibly  taken  in  a  foreign  port 
by  bis  order.  The  district  attorney  of  the  United  States  having  filed  a 
suggestion,  verified  by  affidavit,  that  she  was  a  public  armed  vessel 
of  the  emperor  of  the  French,  asd  actually  employed  in  bis  service  at 
the  time  of  entering  our  ports,  the  circuit  court,  disregarding  the  sug- 
gestion, entered  a  decree  for  the  libelants.  But  upon  appeal  taken 
by  the  attorney  of  the  United  States,  this  court,  without  any  inquiry 
into  the  title,  reversed  the  decree  and  dismissed  the  libel;  and  Chief 
Justice  Mabshall,  in  delivering  judgment,  said :  "There  seems  to  be 
a  necessity  for  admitting  that  the  fact  might  be  disclosed  to  the  court 
by  the  suggestion  of  the  attorney  for  the  United  States." 

In  VavaseevT  y.  Krupp,  9  Ch.  Div.  851,  the  mikado  of  Japan,  a 
sovereign  prince,  bought  in  Germany  shells,  made  there,  but  said  to 
be  infringements  of  an  English  patent.  They  were  brought  to  Eng- 
land in  order  to  be  put  on  board  a  ship  of  war  belonging  to  the 
mikado,  and  the  patentee  obtained  an  injunction  against  the  agents 
of  the  mikado  and  the  persons  in  whose  custody  the  shells  were, 
restraining  them  from  removing  the  shells.  The  mikado  then  ap- 
plied to  be  and  was  made  a  defendant  in  the  suit.  An  order  was 
made  by  Sir  George  Jessel,  master  of  the  rolls,  and  affirmed  by  the 
court  of  appeal,  that  notwithstanding  the  injunction  th^  mikado 
y.l— .18 
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shoold  be  at  liberty  to  remove  the  shells.  Lord  Jastioe  Jauis  saidi 
"I  am  of  opinion  that  this  attempt  on  the  part  of  the  plaintiff  to 
interfere  with  the  ri^bt  of  a  foreign  sovereign  to  deal  vith  his  publio 
property  is  one  of  the  boldest  I  have  ever  heard  of  as  made  in  any 
eoart  in  this  country."  And,  after  stating  the  contention  of  the 
plaintiff  that  the  shells  were  in  the  possession  of  persons  in  England 
who  were  minded  to  make  and  did  make  a  use  of  them  inconsistent 
with  bis  patent,  he  further  said :  "If  they  were  doing  so,  then  they 
are  liable  in  an  action  for  ctamages,  and  the  plaintiff  may  recover 
any  damages  that  he  may  be  entitled  to.  Bat  that  does  not  interfere 
with  the  right  of  the  sovereign  of  Japan,  who  now  asks  to  be  allowed 
to  take  his  property."  Lord  Justice  Bbbtt  said:  "The  goods  were 
the  property  of  the  mikado.  They  were  his  property  as  'a  sovereign ; 
they  were  the  property  of  his  country;  and  therefore  he  is  in  the 
position  of  a  foreign  sovereign  having  property  here."  "If  it  is  an 
infringement  of  the  patent  by  the  mikado,  you  caimot  sue  him  for 
that  infringement.  If  it  is  an  infringement  by  the  agents,  you  may 
sue  the  agents  for  that  infringement,  but  then  it  is  the  agents  whom 
you  sue."  "The  mikado  has  a  perfect  right  to  have  these  goods;  no 
court  in  this  country  can  properly  prevent  him  from  having  goods 
which  are  the  public  property  of  his  own  country." 

In  the  case  of  The  ParUment  Beige,  6  Prob.  Div.  197,  the  oonrt  of 
appeal  held  that  an  unarmed  packet,  belonging  to  the  king  of  the 
Belgians,  and  in  the  hands  of  officers  commissioned  by  him,  and 
employed  in  carrying  mails,  and  also  in  oaixying  merohandise  and 
passengers  for  hire,  was  not  liable  to  be  seized  in  a  suit  in  rem  to 
recover  damages  for  a  collision.  Lord  Justice  Bsbtt,  in  a  considered 
judgment,  stated  the  real  question  to  be  "whether  every  part  of  the 
publio  property  of  every  sovereign  authority  in  use  for  national  pur- 
poses is  not  as  much  exempt  from  the  jurisdiction  of  every  court  as 
is  the  person  of  every  sovereign;"  and,  after  reviewing  many  Ameri« 
can  as  well  as  English  oases,  aimonnoed  the  oonolusion  of  the  court 
thus: 

«  As  a  consequence  of  the  absolute  independence  of  every  sovertign  author- 
ity, and  of  the  international  comity  wtiicb  Induces  every  sovereign  state  to 
respect  the  independence  of  every  other  sovereign  state^  each  and  eveiy  one 
declines  to  exercise  by  means  of  any  of  its  courts  any  of  its  territorial  juris- 
diction over  the  person  of  any  sovereign  or  ambassador  of  any  other  state,  or 
over  the  public  property  of  any  state  which  is  destined  to  its  public  use,  or 
over  the  property  of  any  ambassador,  though  such  sovereign,  ambassador,  or 
property  be  within  its  territory,  and  therefore,  but  for  the  common  agi-eement, 
subject  to  its  jurisdiction.    This  proposition  would  determine  the  first  ques* 
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tlon  In  the  present  ease  in  &70r  of  the  protest,  even  if  an  action  <n  rem  were 
held  to  be  a  proceeding  solely  against  property,  and  not  a  procedare  directly  or 
indirectly  impleading  the  owner  of  the  propcurty  to  answer  to  the  judgment  of 
the  court.  But  we  cannot  allow  it  to  be  supposed  that  in  our  opinion  the 
owner  of  the  property  is  not  indirectly  impleaded." 

After  stating  the  mode  of  procedare  in  courts  of  admiralty,  he  con- 
tinned : 

"To  implead  an  independent  sovereign  in.  such  a  way  is  to  call  npon  him  to 
sacrifice  either  his  property  or  his  independence.  To  place  him  in  that  posi- 
tion is  a  breach  of  the  principle  upon  which  Us  immunity  from  jurisdiction 
rests.  We  think  that  he  cannot  be  so  indirectly  impleaded,  any  more  than  he 
could  be  directly  impleaded.  The  case  is,  upon  this  consideration  of  it, 
brought  within  the  general  rule  that  a  sovereign  authorily  cannot  be  per- 
sonally impleaded  in  any  court." 

It  was  argued  at  the  bar  that  the  petition  of  right  in  England  was 
in  effect  a  snit  against  the  crown.  But  the  petition  of  right  could 
never  be  maintained,  except  after  an  application  to  the  king  and  his 
consented  grant.  The  sovereign  thns  retained  the  power  of  deter- 
mining in  advance  in  every  case  whether  it  was  consistent  with  the 
public  interests  to  allow  the  .suit  to  be  brought  and  tried  in  tlie  ordi- 
nary courts  of  justice.  The  petition  might  be  presented  either  to 
the  king  in  person,  or  in  parliament;  and  if  sued  in  parliament,  it 
might  be  enacted  and  pass  as  an  act  of ■  parliament.  Stannf.  Prerog. 
726;  Chit.  Prerog.  346.  The  old  form  of  proceeding  by  petition  of 
right  to  the  king  was  so  tedious  and  expensive  that  it  fell  into  dis- 
use; and  there  is  hardly  an  instance  in  which  it  was  resorted  to  in 
England  between  the  settlement  of  the  colonies  and  the  declaration 
of  independence,  or  for  half  a  century  ^erwards.  Clayton  t.  Attor- 
ney OeneraZ,  1  Coop.  temp.  Cott.  97,  120;  Qmen  t.  Powell,  1  Q.  B. 
353,  363,  and  4  Perry  &  D.  719,  723,  above  quoted;  Canterbury  v. 
Attorney  General,!  Phill.  306, 827;  D«  Bode'e  Cote,  8  Q.  B.  208,  273. 
The  granting  of  the  royal  consent  as  a  matter  of  course  is  but  of  very 
modem  introduction  in  England.  Eaetem  Archipelago  Co.  y.  Queen, 
2  El.  &  Bl.  856,  914.  And  the  statute  of  23  and  24  Vict.  e.  84,  sim- 
plifying and  regulating  the  proceedings,  makes  it  the  duty  of  the  sec- 
retary of  state  for  the  home  department  to  lay  th^  petition  before  the 
queen  for  her  consideration,  and  to  give  her  his  advice  upon  it;  and 
if  npon  his  advice  she  refuses  to  grant  her  fiat,  the  suppliant  is  with- 
out remedy.  Irwin  v.  Grey,  8  FOst.  &  F.  635,  687 ;  Tobin  t.  Queen, 
14  G.  B.  (N.  S.)  605,  521;  16  C.  B.  (N.  B.)  810,  868. 
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In  V.  S.  V.  O'Keefe,  11  WaU.  178,  184,  in  which  it  was  held  that 
British  snbjeots  were  included  in  the  act  of  oongress  of  July  27, 1868, 
c.  276,  allowing  suits  for  the  proceeds  of  captured  aM  abandoned 
property  to  be  brought  in  the  court  of  claims  "by  aliens  who  are  citi- 
zens or  subjects  of  any  government  which  accords  to  citizens  of  the 
United  States  the  right  to  prosecute  claims  against  such  government 
in  its  courts,"  this  court,  speaking  of  the  English  petition  of  right, 
said :  "It  is  easy  to  see  that  cases  might  arise,  involving  political 
considerations,  in  which  it  would  be  eminently  proper  for  the  sover 
eign  to  withhold  his  permission." 

The  English  remedies  of  petition  of  right,  monttram  de  droit',  and 
traverse  of  office,  were  never  introduced  into  this  country  as  a  part  of 
our  common  law ;  but  in  the  American  colonies  and  states  claims  upon 
the  government  were  commonly  made  by  petition  to  the  legislature. 
The  inadequacy  or  the  want  of  those  remedies  is  no  reason  for  main- 
taining a  suit  against  the  sovereign,  in  a  form  which  is  usual  between 
private  citizens,  but  which  has  not  been  expressly  granted  to  them  as 
against  the  sovereign.  Queen  y.  Powell,  above  quoted;  Oibbont  v.  U. 
S.  8  WaU,  269. 

In  piEirticular  classes  of  cases,  indeed,  congress  has  authorized  suits 
in  equity  to  be  brought  against  the  United  States;  as,  for  instance, 
in  oases  of  delinquent  receivers  of  poblio  money  against  whon)  a  war- 
rant of  distress  has  been  issued,  in  cases  of  proprietors  of  land  taken 
and^sold  to  make  certain  improvements  in  the  city  of  Washington,  (in 
which  tiie  bill  is  spoken  of  as  "in  the  nature  of  a  petition  of  right, ") 
and  in  claims  to  share  in  the  money  received  from  Mexico  under  the 
treaty  of  Guadalupe  Hidalgo.  See  U.  S.  t.  Nourse,  6  Pet.  470,  and 
9  Pet.  8;  Mwrray  v.  Hoboken  Land  Co.  18  How.  272,  284;  Van  Nesa 
V.  Wathington,  4  Pet.  232,  276,  277;  Clark  t.  Clark,  17  How.  315, 
320j  So  it  has  often  authorized  suits  to  be  brought  against  the 
United  States  to  confirm  claims,  under  grants  from  foreign  govern- 
ments, to  lands  since  ceded  to  the  United  States.  Bat  in  such  a  suit 
Chief  Justice  Mabshau.  said:  "As  the  United  States  are  not  suable 
of  common  right,  the  party  who  institutes  such  suit  must  bring  his 
case  within  the  authority  of  some  act  of  congress,  or  the  court  can- 
not exercise  jurisdiction  over  it."     V.  S.  v.  Clarke,  8  Pet.  486,  444. 

For  more  than  60  years  after  the  adoption  of  the  constitution  no 
general  provision  was  made  by  law  for  determining  claims  against 
the  United  States;  and  in  every  act  concerning  the  court  of  claims 
congress  has  defined  the  classes  of  claims  which  might  be  made,  the 
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conditioDB  on  which  they  might  be  presented,  the  forms  of  proceed- 
ing,  and  the  effect  to  be  given  to  the  awards.  The  act  of  February 
24,  1855,  c.  122,  which  first  established  that  court,  required  an  act 
of  congress  to  carry  oat  each  award.  The  act  of  March  3,  1863,  c. 
92,  which  dispensed  with  that  requirement,  authorized  the  sums  due 
by  the  judgments  of  the  court  of  claims,  after  presentation  of  a  copy 
thereof  to  the  secretary  of  the  treasury  and  his  estimate  of  an  ap- 
propriation therefor,  to  be  paid  out  of  any  general  appropriation  made 
by  law  for  the  satisfaction  of  private  claims.  Even  under  this  act 
the  court  of  claims  had  so  little  of  the  nature  of  a  judicial  tribunal, 
that  this  court  declined  to  entertain  appeals  from  its  decisions,  al- 
though the  statute  expressly  gave  such  an  appeal.  Gordon  v.  V.  S. 
2  Wall.  661 ;  S.  C.  6  Amer.  Law  Eeg.  (N.  S.)  111.  It  is  only  since  the 
act  of  March  17,  1866,  «.  19,  has  repealed  the  provision  which  by 
necessary  implication  authorized  the  secretary  of  the  treasury  to  re- 
vise the  decisions  of  the  court  of  claims,  and  of  this  coiirt  on  appeal, 
that  this  court  has  considered  and  determined  such  appeals. 

Under  the  existing  statutes  the  principal  classes  of  demands  sub- 
mitted to  the  determination  of  the  court  of  claims  are  claims  founded 
on  laws  of  congress,  on  regulations  of  the  executive  departments,  and 
on  contracts  expressed  or  implied,  and  claims  referred  to  the  court 
by  congress.  Bev.  St.  §  1059.  The  proceeding  by  petition  to  con- 
gress and  reference  by  congress  to  the  court  of  claims  presents  the 
nearest  analogy  that  our^law  affords  to  the  petition  of  right.  No  act 
of  congress  has  conferred, upon  thaf  court,  or  upon  any  other  tribunal, 
general  jurisdiction  of  suits  against  the  United  States  to  recover 
possession  of  real  property,  or  to  redress  a  tort.  And  the  act  of  con- 
gress^ of  June  11,  1864,  c.  117,  (re-enacted  in,  section  8753  of  the 
Bevised  Statutes,)  authorizing  the  secretary  of  the  treasury  to  direct 
a  stipulation,  to  the  extent  of  the  value  of  the  interest  of  the  United 
States,  to  be  entered  into  for  the  discharge  of  any  property  owned  or 
held  by  the  United  States,  or  in  which  the  United  States  have  or 
claim  an  interest,  which  has  been  seized  or  attached  in  any  judicial 
proceeding  under  the  laws  of  a  state,  expressly  provides  "that  nothing 
herein  contained  shall  be  considered  as  recognizing  or  conceding  any 
right  to  enforce  by  seizure,  arrest,  attachment,  or  any  judicial  pro- 
cess, any  claim  against  any  property  of  the  United  States,  or  against 
any  property  held,  owned,  or  employed  by  the  United  States,  or  by 
any  department  thereof,  for  any  public  ase,  or  as  waiving  any  objec- 
tion to  any  proceeding  instituted  to  enforce  any  such  daim." 
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In  GU)hon$  v.  U.  S.  8  Wall.  269,  which  was  an  attempt  to  main- 
tain in  the  court  of  claims  a  suit  against  the  government  as  npon  an 
implied  contract  for  unauthorized  acts  of  its  officers  which  were  in 
themselves  torts,  the  conrt  said :  "The  supposition  that  the  govern- 
ment will  not  pay  its  debts,  or  will  not  do  justice,  is  not  to  be  in- 
dulged;" and,  after  stating  the  reasons  against  the  maintenance  oi 
the  suit,  concluded : 

"  These  reflections  admonish  us  to  be  cautious  that  we  do  not  permit  the 
decisions  of  this  court  to  become  authority  for  the  righting,  in  the  court  of 
claims,  of  all  wrongs  done  to  individuals  by  the  officers  of  the  general  govern- 
ment, though  they  may  have  been  committed  while  serving  that  government, 
and  in  the  belief  that  it  was  for  its  interest  In  such  cases,  where  tt  is  pi-opei 
for  the  nation  to  furnish  a  remedy,  congress  has  wisely  reserved  the  matter 
for  its  own  determination." 

In  Longford  v.  XJ.  S.  101 U.  S.  341,  the  remarks  jost  quoted  were  re- 
peated, and  were  applied  to  the  case  of  a  suit  for  the  use  and  occupation 
of  land  which  the  United  States,  nnder  a  claim  of  title,  had,  through  its 
Indian  agents,  taken  posession  of  and  since  held  by  force  and  against  the 
will  of  the  rightful  owner.  If  it  is  proper  that  the  United  States  should 
allow  themselves  to  be  sued  in  such  a  case  as  this,  public  policy  requires 
that  it  should  rest  with  congress  to  define  the  mode  of  proceeding,  the 
conditions  on -which  it  may  be  maintained,  and  the  manner  in  which 
the  decision  shall  be  enforced — none  of  which  can  be  done  if  the  citi- 
zen has  an  absolute  right  to  maintain  the  action.  If  the  plaintiff  is 
entitled  to  judgment,  it  can  only  \)e  upon  the  ground  that  the  United 
States  are  not  a  party  to  the  record  and  have  no  such  relation  to  the 
action  that  their  possession  of  the  land  demanded  will  prevent  judg- 
ment against  the  defendants  of  record.  If  those  defendants  algne  are 
to  be  held  to  be  parties  or  interested,  the  plaintiff  is  entitled,  as  of 
right,  to  immediate  execution  as  well  as  to  judgment;  and  the  court 
has  no  discretion  to  stay  an  execution  between  private  parties  on  con- 
siderations of  the  interests  of  the  public.  To  maintain  this  action, 
independently  of  any  legislation  by  congress,  is  to  declare  that  the  ex- 
emption of  the  United  States  from  being  impleaded  without  their 
consent  does  not  embrace  lands  held  by  a  disputed  title ;  to  defeat  the 
exemption  from  judicial  process  in  the  very  cases  in  which  it  is  of  the 
utmost  importance  to  the  public  that  it  should  be  upheld;  and  to  com- 
pel the  United  States  to  submit  to  the  determination  of  courts  and 
juries  the  validity  of  their  title  to  any  land  held  and  used  for  mili- 
tary, naval,  commercial,  revenue,  or  police  purposes. 
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The  decision  of  this  eoart  and  the  reasoning  of  the  several  judges 
in  the  case  of  Chiaholm  v.  Oeorgia,  2  Dall.  419,  in  which  a  majority 
of  the  court  held  that  aoder  the  constitution,  as  originally  adopted, 
a  suit  ooqld  be  maintained  in  this  court  against  a  state  by  a  citizen 
of  another  state,  do  not  appear  to  us  to  furnish  much  aid  in  the  de- 
termination of  this  case,  for  several  reasons :  First.  Each  of  the  judges 
who  mentioned  the  subject  declined  to  affirm  that  the  United  States 
could  be  sued.  2  Dall.  430,  469,  478.  Second.  The  decision  was 
based  on  a  construction  of  the  words  of  the  constitution  conferring 
jurisdiction  of  suits  between  "a  state  and  citizens  of  another  state." 
Third.  That  construction  was  set  aside  by  the  eleventh  amendment  of 
the  constitution,  which  declares  that  "the  judicial  power  of  the 
United  States  shall  not  be  construed  to  extend  to  any  suit  in  law  or 
equity  commenced  or  prosecuted  against  one  of  the  United  States  by 
citizens  of  another  state,  or  by  citizens  or  subjects  of  any  foreign 
state,"     2  Dall.  480,  note;  HoUingaworthv.  Virginia,  3  Dall.  378. 

In  those  cases  in  which  judgments  have  since  been  rendered  by 
this  court  against  individuals  concerning  money  or  property  in  which 
a  state  hod  an  interest,  eidier  the  money  was  in  the  personal  pos- 
session of  the  defendants  and  not  in  the  possession  of  the  state,  or 
the  suit  was  to  restrain  the  defendants  by  injunction  from  doing  acts 
in  violation  of  the  constitution  of  the  United  States.  Within  one  or 
both  of  these  classes  fall  the  cases  of  U.  S.  v.  Peters,  5  Oranch,  115; 
Osborn  v.  Bank  of  U.  S.  9  Wheat.  738 ;  Davis  v.  Gray,  16  Wall.  203; 
and  Board  of  Liquidation  v.  McComb,  92  U.  8.  631. 

In  U.  S.  V.  Peters,  6  Cranch,  115,  in  which  a  writ  of  mandamtu 
was  ordered  to  a  district  court  of  the  United  States  sitting  in  ad- 
miralty to  issue  an  attachment  against  the  executrixes  of  David  Bit- 
tenhouse  to  enforce  obedience  to  a  decree  of.  that  court  for  the  pay- 
ment of  money,  (although  Bittenhouse  had  been  treasurer  of  the 
state  of  Pennsylvania,  and  the  legislature  of  that  state  had  directed 
its  attorney  general  to  sue  the  executrixes  for  the  recovery  of  the 
money,  and  the  governor  to  protect  them  against  any  process  of  the 
federal  courts,)  the  judgment  of  this  court,  as  stated  by  Chief  Justice 
Mabshall,  went  upon  the  ground  that  it  was  apparent  that  Bitten- 
house held  the  money  in  his  own  riftht,  smd  that  "the  suit  was  not 
instituted  against  the  state  or  its  treasurer,  but  against  the  execu- 
trixes of  David  Bittenhouse,  for  the  proceeds  of  a  vessel  condemned 
in  the  court  of  admiralty,  which  were  admitted  to  be  in  their  pos- 
session. If  these  proceeds  had  been  the  actual  property  of  Pennsyl- 
vania, however  wrongfully  acquired,  the  disclosure  of  that  fact  would 
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have  presented  a  ease  on  which  it  is  tmneoeasary  to  give  an  opinion ; 
but  it  certainly  can  never  be  alleged  that  a  mere  suggestion  of  title 
in  a  state  to  property,  in  possession  of  an  individual,  must  arrest  the 
proceedings  of  the  court,  and  prevent  their  looking  into  the  sugges- 
tion, and  examining  the  validity  of  the  title."  The  chief  justice 
stated  the  conclusion  of  the  court  as  follows : 

"  Since,  then,  the  state  of  Pennsylvania  bad  neither  possession  of,  nor  right 
to,  the  property  on  which  the  sentence  of  the  district  court  was  pronounced, 
and  since  the  suit  was  neither  commenced  nor  prosecuted  against  that  state, 
there  remains  no  pretext  for  the  allegation  that  the  case  is  within  that  amend- 
ment of  the  constitution  which  has  been  cited;  and,  consequently,  the  state 
of  Pennsylvania  can  possess  no  constitutional  right  to  resist  the  legal  pro- 
cess which  may  be  directed  in  this  cause." 

The  chief  justice  thus  carefully  avoided  expressing  an  opinion  upon 
a  case  in  which  the  money  sued  for  was  in  the  possession  of  the  state, 
or  "the  actual  property  of  the  state,  however  wrongfully  acquired;" 
and  his  remark  upon  the  effect  of  a  mere  suggestion  of  title  in  the 
state  in  a  suit  to  recover  "property  in  possession  of  an  individual" — 
as  well  as  his  similar  remark  in  Osbom  V.Sank  of  U.S.  9  Wheat.  738, 
870,  as  to  the  effect  of  a  suggestion  of  title  in  a  foreign  sovereign  un- 
der like  circumstances — can  have  no  application  where  it  is  in  due 
form  pleaded  or  suggested,  and  satisfactorily  proved  or  admitted, 
that  the  property  is  in  the  possession  of  the  state  or  the  sovereign, 
under  claim  and  color  of  title,  though  that  possession  is  necessarily 
held  in  its  behalf  by  its  officers  or  servants — as  appears  by  his  own 
judgment  in  the  case  of  The  Exchange,  as  well  as  by  the  oases  in 
the  court  of  exchequer  before  cited. 

In  Osborn  v.  Bank  of  U.  S.  9  Wheat.  738,  the  bill  was  originally  filed 
by  the  Bank  of  the  United  States  against  the  auditor  of  the  state  of  Ohio 
and  a  collector  employed  by  him,  to  prevent  them  from  levying  a  tax 
imposed  by  the  legislature  of  that  state  in  violation  of  the  constitution 
of  the  United  States  upon  the  property  of  the  bank;  and  they,  after 
the  service  of  the  subpoena,  forcibly  took  from  the  plaintiff's  office  the 
amount  of  the  tax  in  money,  and  paid  it  over  to  the  treasurer  of  the 
state,  who  received  it  with  notice  of  these  facts,  and  kept  it  apart 
from  other  money  belonging  to  the  state,  so  that,  in  the  view  taken 
by  the  court,  it  had  never  come  into  the  possession  of  the  state,  but 
could  have  been  recovered  from  the  treasurer  in  an  action  of  detinue. 
9  Wheat.  833-836,  854,  858.  By  an  amendment  of  the  bill  the 
treasurer  was  made  a  defendant.  Such  were  the  facts  upon  which 
the  court,  by  one  of  Chief  Justice  Mabshall's  most  elaborate  judg- 
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mente,  in  vbioh  the  case  was  admitted  to  be  om  of  great  diffioaJty, 
ordered  the  defendants  to  restore  the  money,  and  held  that  the  faot 
that  the  state  was  not,  and  ooold  not  be,  without  its  consent,  made  a 
defendant,  afforded  no  objection  to  granting  saeh  relief. 

The  dictum  of  the  learned  jnstice  who  delivered  the  opinion  in  Da- 
vis V.  Gray,  16  Wall.  203,  220,  that  in  Osbom  v.  JSan*  of  U.  S.  it  was 
decided  that  in  oases  in  which  a  state  is  oonoemed  "that  it  cannot  be 
made  a  party  is  a  sufficient  reason  for  the  omission  to  do  it,  and  the 
court  may  proceed  to  decree  against  the  officers  of  the  state  in  all  re- 
spects as  if  the  state  were  a  party  to  the  record,"  overstates  the  decis- 
ion in  Osborn's  Cate;  goes  beyond  what  was  required  for  the  decision 
of  Davis  V.  Gray,  in  which  the  object  of  the  suit  and  the  whole  effect 
of  the  decree  were  to  prevent  the  governor  and  the  commissioner  of 
the  general  land-office  of  the  state  of  Texas  from  signing  patents  for 
lands  of  which  the  plaintiff  had  the  title  under  a  previous  grant  from 
the  state;  and,''as  the  state  cannot  hold  money  or  property  otherwise 
than  by  its  officers  and  agents,  would,  if  understood  as  laying  down  a 
universal  rule,  practically  nullify  the  eleventh  amendment  of  the  con- 
stitution. 

In  Board  of  Lijuidaiion  v.  MeComb,  92  J}.  S.  681,  in  which  an  in- 
junction was  granted  to  restrain  the  board  of  liquidation,  consisting 
of  the  governor  and  other  officers,  of  the  state  of  Louisiana  from  is- 
suing or  using,  in  violation  of  a  previous  contract  of  the  state  with 
the  plaintiff,  bonds  of  the  state  in  their  hands,  the  court  said  that  the 
objections  to  proceeding  by  injunction  were — "First,  that  it  is,  in  ef- 
fect, proceeding  against  the  state  itself;  and,  secondly,  that  it  in- 
terferes with  the  official  discretion  vested  in  the  officers.  It  is  con- 
ceded that  neither  of  these  things  can  be  done.  A  state,  without  its 
consent,  cannot  be  sued  by  an  individual ;  and  a  court  cannot  sub- 
stitute its  own  discretion  for  that  of  executive  officers  in  matters  be- 
longing to  the  proper  jurisdiction  of  the  latter."  And  the  ground 
upon  which  the  bill  in  that  case,  as  well  as  in  the  previous  cases  of 
Osborn  v.  Bank  of  U.  S.  and  Davis  v.  Gray,  was  sustained,  was  defined 
to  be,  that  when  a  plain  official  duty,  requiring  no  exercise  of  discre- 
tion, is  threatened  to  be  violated  by  some  positive  official  act,  any 
person  who  will  sustain  personal  injury  thereby,  for  which  adequate 
compensation  cannot  be  had  at  law,  may  have  an  injunction  to  pre- 
vent it,  notwithstanding  the  officer  pleads  the  authority  of  an  uncon- 
stitutional, and  therefore  void,  law  for  the  violation  of  his  duty. 

The  case  of  The  Governor  v.  Madrazo,  1  Pet.  110,  does  not  appear 
to  us  to  have  any  important  bearing,  except  as  tending  to  illustrate 
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the  -diBtinction  betwe'en  the  possession  of  the  state  by  its  agents,  and 
the  possession  of  the  agents  in  their  own  right.  The  decision  was, 
that  where  negro  slaves  were  illegally  taken  from  the  owner  on  the 
high  seas,  and  afterwards  sold  to  a  stranger,  who,  without  the  privity 
of  the  owner,  imported  them  into  the  United  States  in  violation  of 
the  act  of  congress  of  March  2, 1807,  c.  22,  and  they  were  here  seized 
by  an  officer  of  the  oastoms  of  the  United  States,  and  delivered  to  an 
agent  appointed  by  the  governor  of  the  state  of  Georgia,  in  conformity 
with  the  act  of  congress,  and  some  of  them  sold  by  order  of  the  gov- 
emor  of  the  state,  and  the  money  obtained  at  the.  sale  was,  in  the 
words  of  Chief  Justice  Mabshali.,  "actually  in  the  treasury  of  the 
state,  mixed  up  with  its  general  funds,"  and  the  rest  of  the  slaves  re- 
mained in  the  hands  of  the  agent  of  the  state,  "in  possession  of  the 
government,"  a  libel  in  admiralty  by  the  owner  to  recover  posses- 
sion of  the  money  and  slaves,  though  not  brought  against  the  state 
by  name,  but  against  the  governor  in  his  official  capacity,  was  a  suit 
against  the  state,  and  therefore,  by  reason  of  the  eleventh  amend- 
ment of  the  constitution,  could  not  be  maintained.  See,  also,  Ex 
parte  Mad/raazo,  7  Pet.  627. 

In  the  case,  on  which  the  plaintiff  principally  relies,  of  Meigs  v. 
McClung,  9  Cranch,  11,  in  which  a  circuit  court  of  the  United  States, 
and  this  court  on  writ  of  error,  gave  judgment  for  the  plaintiff  in  an 
action  of  ejectment  for  land  held  by  the  defendants  as  officers  and 
under  the  authority  of  the  United  States,  the  full  statement  of  their 
position  in  the  bill  of  exceptions,  on  page  13  of  the  report,  clearly 
shows  that  the  fact  that  they  so  held  the  land  was  not  set  up  in  de- 
fense, except  as  supplemental  to  the  position  that  the  legal  title  to 
the  land  was  in  the  United  States ;  and  it  does  not  appear  to  have 
been  mentioned  in  argument.  No  objection  to  the  exercise  of  juris- 
diction was  made,  by  the  defendants  or  by  the  United  States,  or  no- 
ticed by  the  court.  That  the  court  understood  the  United  States  to 
desire  a  decision  upon  the  merits  is  further  apparent  from  Chief  Jus- 
tice Mabshalii's  summary  towards  the  close  of  the  opinion :  "The  land 
is  certainly  the  property  of  the  plaintiff  below  j  and  the  United  States 
cannot  have  intended  to  deprive  him  of  it  by  violence  and  without 
compensation."  Had  the  decision  covered  the  question  of  jurisdic- 
tion, the  chief  justice  would  hardly  have  omitted  to  refer  to  it  in  0*- 
born  V.  Bank  of  U.  S.  above  stated. 

In  WUeox  v.  Jackson,  13  Pet.  498 ;  in  Brown  v.  Huger,  21  How.  805 ; 
and  in  Orisar  v.  McDowell,  6  Wall.  363, — which  were  also  actions  of 
ejectment  against  officers  of  the  United  States, — the  judgments  were 
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in,  favor  of  the  defendants  on  the  merits,  no  Buggestlon  that  the  United 
States  were  so  interested  that  the  action  oould  not  be  maintained  vras 
made  by  counsel  or  passed  upon  by  this  court,  and  that  the  court  has 
not  hitherto  tmderstood  any  such  question  to  be  settled  by  any  ox  all 
of  those  oases  is  clearly  shown  by  its  more  recent  judgments. 
In  the  case  of  The  Siren,  1  Wall.  152,  the  court  said : 

"  It  is  a  familiar  doctrine  of  tee  common  law,  tliat  the  sorereign  cannot  be 
sued  in  his  own  courts  without  liis  consent.  Ttie  doctrine  rests  upon  reasons 
of  public  policy;  the  inconvenience  and  danger  which  would  follow  from  any 
different  rule.  It  is  obrious  that~  the  public  service  would  be  hindered,  and 
the  public  safety  endangered,  if  the  supreme  authority  could  be  subjected  to 
suit  at  the  instance  of  every  citizen,  and  consequently  controlled  in  the  use 
and  disposition  of  the  means  required  for  the  proper  administration  of  the  gov- 
ernment. The  exraiption  from  direct  suit  is  therefore  without  exception. 
This  doctrine  of  the  common  law  is  equally  applicable  to  the  supreme  author- 
ity of  the  nation,  the  United  States.  They  cannot  be  subjected  to  legal  pro- 
ceedings at  law  or  in  equity  without  their  consent;  and  whoever  institutes 
such  pfroceedings  must  bring  his  case  within  the  authority  of  some  act  of  con- 
gress. Such  is  the  language  of  this  court  in  U.  8.  y.  Clarke,  8  Pet.  444.  The 
same  exemption  from  judicial  process  extends  to  the  property  of  the  United 
States,  and  for  the  same  reasons.  As  justly  observed  by  the  learned  judge 
who  tried  this  case,  there  is  no  distinction  between  suits  against  the  govern- 
ment directly,  and  suits  against  its  property." 

In  the  case  of  The  Davis,  10  Wall.  15,  the  ooort,  stating  the  doc- 
trine somewhat  less  broadly,  yet  affirmed  the  proposition,  as  dearly 
established  by  authority,  that  "no  suit  in  rem  can  be  maintained 
against  the  property  of  the  United  States  when  it  would  be  necessary 
to  take  such  property  out  of  the  possession  of  the  government  by  any 
writ  or  process  of  the  court;"  and,  in  discussing  the  question,  what 
constitates  a  possession  wbioh  protects  the  property  from  the  process 
of  the  court,  said : 

"  We  are  speaking  now  of  a  possession  which  can  only  be  changed  under 
process  of  the  court  by  bringing  the  officer  of  the  court  into  collision  with  the 
officer  of  the  government,  if  the  latter  should  choose  to  resist.  The  possession 
of  the  government  can  only  exist  through  some  of  Its  officers,  using  that 
phrase  in  the  sense  of  any  person  charged  on  behalf  of  the  government  with 
the  control  of  the  property,  coupled  with  its  actual  possession.  This,  we 
think,  is  a  sufficiently  liberal  definition  of  the  possession  of  the  property  by 
the  government  to  prevent  any  unseemly  conflict  between  the  court  and  the 
other  departments  of  the  government,  and  which  is  consistent  with  the  princi- 
ple which  exempts  the  government  from  suit  and  its  possession  from  dis- 
turbance by  virtue  of  judicial  process." 

In  The  Siren,  a  claim  for  damages  against  a  prize-ship  for  a  col- 
lision on  her  way  fropi  the  place  of  capture  to  the  port  of  adjudication 
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was  allowed  oat  of  the  proceeds  of  her  sale  npon  condemnation, 
because  the  government  was  the  actor  in  the  suit  to  have  her  con- 
demned. In  The  Davis,  a  claim  was  allowed  for  salvage  of  goods 
belonging  to  the  United  States  in  the  hands  of  the  master  of  a,private 
vessel  as  a  common  carrier,  because  his  possession  was  not  the  pos- 
session of  the  United  States,  and  the  United  States  could  only  obtain 
the  goods  by  coming  into  court  as  claimant  and  actor.  Each  of  those 
cases,  as  was  pointed  oat  in  Cote  t.  Ttrrell,  11  Wall.  199,  201,  was 
decided  upon  the  ground  that  "the  government  came  into  court  of  its 
own  volition  to  assert  its  claim  to  the  property,  and  could  only  do  so 
on  condition  of  recognizing  the  superior  rights  of  others." 

In  Carr  v.  V.  S.  98  U.  S.  438,  in  which  it  was  decided  that  judg- 
ments in  ejectment  against  officers  of  the  government,  in  possession 
in  its  behalf  of  lands  held  for  a  marine  hospital,  did  not  bind  nor 
estop  the  United  States,  it  was  said,  in  the  opinion  of  the  court : 

**  We  consider  it  to  be  a  fundamental  principle  that  the  government  pannot 
be  sued  except  by  its  own  consent;  and  certainly  no  state  can  pass  a  law, 
which  would  have  any  validity,  for  making  the  government  suable  in  its 
courts.  It  ia  conceded  in  The  Siren,  7  Wall.  152,  and  in  The  Davis,  10 
Wall.  15,  that  without  an  act  of  congress  no  direct  proceeding  can  be  insti- 
tuted against  the  government  or  its  property.  And  in  the  latter  case  it  is 
justly  observed  that '  the  possession  of  the  government  can  only  exist  through 
its  officers;  using  that  phrase  in  the  sense  of  any  person  cliarged  on  behalf  of 
the  government  with  the  control  of  the  property,  coupled  with  actual  posses- 
sion.' If  a  proceeding  would  lie  against  the  officers  as  individuals  in  the  case 
of  a  marine  hospital,  it  might  be  instituted  with  equal  facility  and  right  in 
reference  to  a  post-office  or  a  custom-house,  a  prison  or  a  fortification.  In 
some  cases  (perhaps  it  was  so  in  the  present  case)  it  might  not  be  apparent, 
until  after  suit  brought,  that  the  possession  attempted  to  be  assailed  was  that 
of  the  government ;  but  when  this  is  made  apparent  by  the  pleadings  or  the 
proofs,  the  jurisdiction  of  the  court  ought  tO  cease.  Otherwise  the  govern- 
ment could  always  be  compelled  to  come  into  court  and  litigate  with  private 
parties  in  defense  of  its  property." 

The  view  on  which  this  ooart  appears  to  have  oonstantly  acted, 
which  reconciled  all  its  decisions,  and  is  in  accord  with  the  English 
authorities,  is  this :  The  objection  to  the  exercise  of  jurisdiction  over 
the  sovereign  or  his  property,  in  an  action  in  which  he  is  not  a  party 
to  the  record,  is  in  the  nature  of  a  personal  objection,  which,  if  not 
suggested  by  the  sovereign,  may  be  presumed  not  to  be  intended  to 
be  insisted  upon.  If  ejectment  is  brought  by  one  citizen  against  an- 
other, the  court  prima  facie  has  jurisdiction  of  the  subject-matter  and 
of  the  parties,  and,  if  no  objection  is  interposed  in  behalf  of  the  sov- 
ereign, proceeds  to  jadgment  between  the  parties  before  it.    If  the 
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property  is  in  the  possession  of  the  defendants  and  not  of  the  sover* 
eign,  an  informal  snggestion  that  it  belongs  to  the  sovereign  will  not 
defeat  the  action.  Bnt  if  the  sovereign,  in  proper  form  and  by  suffi- 
cient proof,  makes  known  to  the  court  that  he  insists  upon  his  exemp- 
tion from  snit,  and  that  the  property  saed  for  is  held  by  the  nominal 
defendants  exolnsively  for  him  and  on  his  behalf  as  public  property, 
the  right  of  the  plaintiff  to  prosecute  the  suit  and  the  authority  of  the 
court  to  exercise  jurisdiction  over  it  cease,  and  all  further  proceed- 
ings must  be  stayed. 

In  the  case  at  bar  the  United  States  interposed  in  the  most  solemn 
and  appropriate  manner.  The  attorney  general,  before  the  trial,  fol- 
lowing the  course  approved  by  this  court  in  the  case  of  The  Exchange, 
and  by  the  court  of  exchequer  in  the  case  of  Doe  v.  Roe,  and  other 
cases,  already  referred  to,  filed  a  suggestion  and  motion  in  writing, 
in  which,  appearing  only  for  this  purpose,  he  states  that  the  land 
has  been  for  more  than  10  years  and  still  is  held,  occupied,  and 
possessed  by  the  United  States,  through  their  officers  and  agents 
charged  in  behalf'  of  the  government  of  the  United  States  with  the 
control  of  the  property  and  who  are  in  the  actual  possession  thereof, 
as  public  property  of  the  United  States  for  public  uses,  in  the  exer- 
cise of  their  sovereign  and  constitutional  powers,  as  a  military  sta- 
tion, and  as  a  national  cemetery  established  for  the  burial  of  deceased 
soldiers  and  sailors,  known  as  the  Arlington  Cemetery,  and  for  war, 
military,  charitable,  and  educational  purposes,  as  set  forth  in  the 
certificate  of  sale  of  the  land  for  non-payment  of  direct  taxes  lawfully 
assessed  thereon,  a  copy  of  which  is  annexed  to  the  suggestion. 
Wherefore,  without  submitting  the  rights  of  the  government  of  the 
United  States  to  the  jurisdiction  of  the  court,  but  insisting  that  the 
court  has  no  jurisdiction  of  the  subject  in  controversy,  he  moves  that 
the  declaration  may  be  set  aside,  and  all  the  proceedings  be  stayed 
and  dismissed,  and  for  such  other  order  as  may  be  proper.  The 
plaintiff,  by  demurring  to  this  suggestion,  admitted  the  truth  of  the 
facts  stated  by  the  attorney  general. 

After  these  facts  had  been  thus  formally  brought  to  the  notice  of 
the  court  by  the  chief  law  officer  of  the  United  States,  and  had  been 
admitted  by  the  plaintiff,  we  are  of  opinion  that  the  court  had  no 
authority  to  proceed  to  trial  and  judgment;  because  the  suit,  which 
had  been  commenced  against  the  individual  defendants,  was  thence- 
forth prosecuted  against  the  United  States;  because  in  ejectment,  as 
in  other  actions  at  law,  a  court  has  no  authority  to  render  a  judg- 
ment on  which  it  has  no  power  to  issue  execution;  because,  as  wa» 
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directly  adjudged  in  Carr  v.  U.  S.  98  U.  S.  433,  above  cited,  no  judg- 
ment against  the  defendants  can  bind  or  pstop  the  United  States; 
because  the  possession  of  the, defendants  is  in  fact  and  in  law  the 
possession  of  the  United  States,  and  the  defendants  may  at  any 
moment  be  displaced  and  removed  by  the  executive,  and  other  cus- 
todians appointed  and  installed  in  their  stead;  because  to  issue  an 
execution  against  them  would  be  to  issue  an  execution  against  the 
United  States,  and  to  turn  the  United  States  out  of  possession  of  land 
held  by  the  United  States,  under  claim  of  title  and  color  of  right  for 
public  purposes;  and  because  to  maintain  a  suit  which  has  thai  ob- 
ject and  that  result  is  to  violate  the  fundamental  principle  that  the 
sovereign  cannot  be  sued  without  its  consent,  and  to  encroach  upon 
the  powers  intrusted  by  the  constitution  to  the  legislative  and  execu- 
tive departments  of  the  government. 

The  court  having  no  authority  to  proceed  with  the  suit,  the  judg- 
ment afterwards  rendered  for  the  plaintiff  was  erroneous.  The  United 
States,  having  the  right  to  interpose,  and  having  interposed  in  due 
form,  had  an  equal  right  to  sue  out  a  writ  of  error  to  make  their  in- 
terposition effectual.  This  is  plainly  shown  by  the  case  of  The  Ex- 
change, 7  Cranch,  120,  147,  before  cited.  It  follows,  that  upon  the 
writ  of  error  sued  out  by  the  United  States  the  judgment  below  should 
be  reversed,  and  the  case  remanded  with  directions  to  set  aside  the 
verdict  and  to  dismiss  the  action. 

As  to  Kaufman  and  Strong,  the  court  erred  in  compelling  them  to 
proceed  to  trial  after  the  interposition  of  the  United  States ;  and  in 
declining  to  instruct  the  jury,  as  they  requested,  that  if  the  United 
States,  through  their  officers  and  agents  charged  with  the  control  of 
the  same,  were  in  the,  possession  of  the  property  in  controversy, 
using  it  as  a  national  cemetery  for  the  burial  of  deceased  soldiers,  and 
as  a  fort  and  military  reservation,  claiming  title  under  the  certificate 
of  sale  proved  in  the  case,  and  the  defendants  occupied  the  same  only 
as  such  officers  and  agents,  in  obedience  to  orders  of  the  war  depart- 
ment of  the  United  States,  and  making  no  claim  of  right  to  the  title 
or  possession  except  as  such  officers,  the  verdict  must  be  for  the  de- 
fendants. Judgment  of  reversal  should  therefore  also  be  entered 
upon  the  writ  of  error  sued  out  by  them. 

Being  of  opinion,  for  the  reasons  above  set  forth,  that  the  question 
of  the  validity  of  the  title,  under  which  the  United  States,  through 
their  officers  and  agents,  hold  the  land,  cannot  be  tried  and  deter- 
mined in  this  action,  we  of  course  express  no  opinion  upon  that 
branch  of  the  case. 
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(IM  U.  S.  S26) 

UmTBD  States  r.  Stone  and  another. 

Stone  and  another  v.  United  States. 

(December  4, 1882.) 

AcnoR  OR  OfficiaIi  Boin>— P&aoticb— THBAsimT  Tbahbcriftb  as  Btidencs. 

A  notice  of  special  matter  to  be  given  in  evidence  which  denies  plaintifls'  whole 
cause  of  action,  and  which  defendant  had  traversed  by  the  plea  of  nil  debet  and 
a  plea  denying  the  alleged  breach  of  condition  of  the  bond  sued  on,  may  be 
properly  stricken  out. 

In  an  action  upon  the  oflScial  bond  of  an  internal-revenue  collector,  where  a  tran- 
script from  the  books  of  the  treasury  department  is  oSeredin  evidence,  excep- 
tions to  particulars  therein  stated  must  be  specific. 

The  sureties  on  an  official  bond  of  an  internal-revenue  collector  are  liable  for  taxes 
collected  during  the  term  covered  by  their  bond  upon  assessment  rolls  recov- 
ered during  a  prior  term,  or  for  moneys  or  stamps  on  hand  at  the  expiration  of 
a  former  term,  and  remaining  in  possession  of  the  collector  at  the  beginning 
of  the  new  term,  whether  retained  by  him  as  bis  own  successor  or  received  by 
him  from  any  other  predecessor. 

However  correct  a  rule  of  law  may  be  which  is  embodied  in  an  instruction  omitted 
to  be  given  by  the  court  to  the  jury  where  there  is  nothing  in  the  record  to  show 
how  it  could  apply  to  the  case  exception  to  such  omission  will  be  overruled. 

In  an  action  against  sureties  on  an  official  bond,  it  is  competent  for  defendants  to 
show  in  their  own  exoneration  that  the  balance  charged  against  their  princi- 
pal upon  the  ad;lu8tment  of  his  accounts,  during  the  period  when  they  were 
liable  for  his  defaults,  in  fact,  had  arisen  by  virtue  of  some  default  arising 
during  a  prior  term. 

In  Error  to  the  District  Coort  of  the  United  States  for  the  Northern 
District  of  Mississippi. 

A$tt.  Atty.  Oen.  Maury,  for  the  United  States. 

Oeo.  E.  Harris,  for  Stone  and,  McAlezander. 

Matthetts,  J.  This  action  was  brought  by  the  United  States  upon 
an  official  bond  of  Benjamin  B.  Emory,  as  collector  of  internal  reve* 
nue  for  the  third  district  of  Mississippi,  against  himself  and  Stone 
and  McAlexander,  two  of  his  sureties.  The  bond  is  dated  March  29, 
1870,  is  in  the  penal  sum  of  $50,000,  and  reciting  that  Emory  had 
been  appointed  and  had  'received  a  commission  as  collector  for  the 
district  mentioned,  dated  December  29,  1869,  is  conditioned  that  "he 
shall  tmly  and  faithfully  ezeonte  and  discharge  all  the  duties  of  the 
said  office  according  to  law,  and  shall  justly  and  faithfully  account 
for  and  pay  over  to  the  United  States,  in  compliance  with  the  orders 
and  regulations  of  the  secretary  of  the  treasury,  all  public  moneys 
▼hich  may  come  into  his  hands  or  possession,"  etc.  The  breach 
alleged  is  that  he  failed  to  account  for  and  pay  over  the  sum  of  $57,- 
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497.84  of  public  moneys  which  had  come  into  his  possession  as  sach 
collector. 

The  defendants  pleaded  nil  debet,  and  gave  notice  of  special  matter 
to  be  given  in  evidence  under  that  plea,  among  others,  that  "the 
alleged  liability  for  which  this  suit  is  brought  arose,  if  it  arose  at  all, 
under  a  bond  given  by  said  Emory,  as  such  collector,  in  October, 
1869,  and  not  under  the  bond  on  which  this  suit  was  brought,"  etc. 
They  also  pleaded  payment  before  suit  brought,  and  also  an  argu- 
mentative plea  of  noH  etf factum,  to  which  a  demurrer  was  sustained. 
Subsequently  they  filed  an  additional  plea  traversing  the  alleged 
breach  of  the  condition  of  the  bond. 

Before  the  trial  the  district  attorney  moved  to  strike  out  the  defend- 
ants' plea  of  nil  debet,  with  the  notice  of  special  matter  attached,  and 
an  order  sustaining  that  motion  appears  from  the  record  to  have  been 
made;  although,  from  a  bill  of  exceptions  taken  at  the  time,  it  is 
stated  that  the  motion  was  sustained  only  so  far  as  the  notice  was 
concerned,  and  overruled  as  to  the  plea.  There  was  a  verdict  in 
favor  of  the  United  States  for  $10,003.52,  and  judgment  rendered 
thereon.  Writs  of  error  were  sued  out  by  both  parties,  and  are  now 
prosecuted  to  reverse  that  judgment,  for  errors  alleged  to  have  been 
committed  by  the  court  in  its  rulings  on  the  trial,  duly  excepted  to 
'  by  the  parties  respectively,  and  brought  upon  the  record  by  bills  of 
exception.  They  will  be  considered  in  their  order,  beginning  with 
those  assigned  by  the  defendants  below. 

1.  There  was  no  error,  as  alleged,  in  striking  out  the  notice  of  the 
special  matter,  to  be  given  in  evidence,  under  the  plea  of  nU  debet.  It 
was  proper  to  strike  it  out,  because  it  was  matter  which  denied  the 
plaintiff's  whole  cause  of  action,  which,  consequently,  it  was  bound 
to  meet  with  its  own  evidence  in  the  first  instance,  and  which,  there- 
fore, the  defendants  traversed  by  the  plea  of  nil  debet,  and  the  plea 
denying  the  alleged  breach  of  the  condition  of  the  bond.  Any  evi- 
dence which  would  have  been  competent  under  the  notice  would  have 
been  equally  so  without  it;  and  in  point  of  fact,  all  the  evidence  of- 
fered on  the  part  of  the  defendants,  which  was  competent  under  the 
notice,  was  admitted  under  the  pleas. 

2.  The  first  bill  of  exceptions  taken  by  the  defendants  states,  that 
"the  said  plaintiff  offered  to  read  to  the  jury  certain  transcripts  from 
the  books  of  the  treasury  department  at  Washington  city,  and  certi- 
fied transcripts  of  papers  on  file  in  said  department,  touching  the 
official  conduct  of  B.  B.  Emory  as  late  internal-revenue  collector  for 
the  third  district  of  Mississippi,  which  said  transcripts  are  dated  re- 
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spectively, ,  as  shown  by  the  certificates  of  the  secretary  of 

the  treasary.  And  to  these  transcripts  the  defendants  bad  filed  writ- 
ten exceptions  and  objected  to  their  introduction  as  evidence  for  the 
reasons  assigned  in  said  exceptions."  The  court  overruled  the  objec- 
tion and  permitted  the  transcripts  to  be  read  in  evidence,  to  which 
readhig  the  defendants  excepted;  and  it  is  now  assigned  for  error. 
In  another  part  of  the  record  there  is  this  stateifaent :  "The  following 
are  transcripts  from  the  books  of  the  treasury  department  at  Wash- 
ington and  of  papers  on  file,  which  are  referred  to  in  the  bills  of  ex- 
ception taken  and  filed  in  this  cause. " .  Then  follows  47  printed  pages 
of  matter,  consisting  of  certified  statements  of  account  from  the  books 
of  the  treasury  department,  and  copies  of  numerous  papers  on  file, 
apparently  relating  to  the  accounts  of  this  collector.  But  it  is  im- 
possible to  know,  with  accuracy,  from  the  record,  which  of  these  were 
offered  in  evidence  by  the  plaintiff  and  to  which  the  objection  was 
intended  to  apply;  for  it  appears  from  another  bill  of  exceptions,  and 
there  were  six  in  all,  which  was  taken  by  the  plaintiff,  that  -some  of 
these  transcripts  from  the  books  of  the  treasury  department  were 
offered  by  the  defendants  themselves  and  admitted  in  evidence, 
against  the  objection  of  the  district  attorney,  a  ruling  we  are  called 
upon  to  consider  hereafter,  as  it  is  alleged  as  error  on  the  part  of  the 
United  States,  ui3der  the  writ  of  error  which  it  prosecutesv  It  is  only 
by  subtracting  these  from  the  entire  mass  that  we  can  infer  to  what 
the  defendants  objected.  The  exceptions  filed  to  these  transcripts, 
referred  to  in  the  bill  of  exceptions  and  found  elsewhere  in  the  record, 
are  as  follows : 

"(1)  The  certificates  are  not  such  as  the  law  requires;  (3)  the  transcripts 
are  incomplete,  and  do  not  set  out  the  entries  on  the  books  of  the  department, 
and  are  not  transcripts  from  the  books,  but  summaries  of  what  the  oflacera 
suppose  the  books  contain ;  (3)  the  reports  and  receipts  of  Emory,  as  collector 
for  assessments,  and  other  papers  connected  with  the  settlement  of  his  ac- 
counts by  the  department,  are  not  set  out  in  said  transcripts;  (4)  Emory's 
monthly  and  quarterly  reports  are  not  set  out  in  said  transcripts ;  (5)  Emory's 
receipts  for  assessments  are  not  set  out  in  said  transcripts;  (6)  facts  are  set 
cot  in  said  transcripts  which  did  not  come  before  the  department,  which  were 
not  in  the  course  of  business,  and  of  which  its  transcript  is  no  evidence; 
(7)  s^d  transcripts  are  partial,  imperfect,  and  do  not  present  the  whole 
record  statement  in  regaurd  to  said  Emory's  accounits  as  late  collector  as 
aforesaid." 

The  particulars  in  which  the  transcripts  in  question  are  supposed 
to  be  open  to  these  exceptions  are  not  pointed  out  to  us,  either  by 
v.l— 19 
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anything  in  the  record  or  in  argament  by  counsel,  and  there  is  noth- 
ing  upon  their  face  which  snggests  them  to  us.  The  papers  in  ques- 
tion seem  to  be  in  the  usual  form  of  such  statements,  and  purport  to 
be  copies  from  the  books  of  the  treasury  department  of  the  accounts 
between  the  collector  and  the  United  States,  containing  the  usual 
items,  and  showing  the  appropriate  balance  between  the  debits  and 
credits.  If  there  is  anything  in  them  illegal,  insufficient,  or  incom- 
plete,  we  have  not  been  able  to  discover  it.  U.  S.  t.  OavMBtn,  19 
Wall.  198. 

It  is,  however,  said  by  counsel  for  defendants  that  in  the  treasury 
transcript,  showing  an  adjustment  of  the  collector's  accounts,  cover- 
ing  all  his  official  time  prior  to  the  date  of  giving  the  bond  sued 
upon,  he  is  charged  with  five  items,  aggregating  $50,063.20,  and  that 
this  account  is  balanced  by  credits,  three  items  of  which  purport  to 
be  transfers  to  himself,  as  his  own  successor,  amounting  to  $30,- 
634.42,  which,  it  is  alleged,  was  an  existing  indebtedness  to  the 
government.^  In  the  next  adjustment  he  is  charged  with  the  same 
items,  showing  an  arrearage  at  that  time  of  $60,613.85,  and  a  bal- 
ance is  found  against  him  as  occurring  since  the  date  of  the  bond  in 
suit,  the  effect  of  which,  it  is  argued,  is  to  shift  a  default  from  the 
first  to  the  second  bond;  and  it  is  claimed  that  for  this  reason  the 
transcript  offered  by  the  district  attorney  was  not  oofiipetent  evidence, 
and  should  have  been  excluded  from  the  jury.  But  this  objection 
did  not  arise  upon  the  face  of  the  accounts  offered  in  evidence  by  the 
United  States,  but  only  after  a  comparison  between  them  and  that 
offered  by  the  defendants,  and  therefore  would  lie,  not  to  the  compe- 
tency of  the  evidence,  but  to  its  effect.  And  while  it  is  true  that  the 
sureties  sued  are  liable  only  for  money  received  during  the  term  for 
which  the  collector  was  appointed,  covered  by  the  bond  to  which  they 
are  parties,  and  not  for  the  misapplication  of  money  received  and 
misapplied  prior  or  subsequent  to  that  term,  (U.  S.  v.  Eekford,  1 
How.  250,)  nevertheless  it  is  equally  true  that  they  are  liable  for 
taxes  collected  during  that  term,  upon  assessment  rolls  received  dur- 
ing a  prior  term,  or  for  moneys  or  stamps  on  hand  at  the  expiratidn 
of  a  former  term,  and  remaining  in  his  possession  at  the  beginning 
of  a  new  one ;  for  the  collector  is  responsible  as  well  for  moneys  and 
stamps  retained  by  him  as  his  own  successor,  as  for  thosQ  received 
by  him  from  any  other  predecessor.  And  the  separate  adjustment 
of  his  accounts  for  both  periods,  made  at  the  treasury  department 
upon  its  books,  is  prima  facie  evidence,  not  only  of  the  fact  and  of 
the  amount  of  the  indebtedness,  but  also  of  the  time  when  and  the 
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manner  in  yrhidh  it  arose.  It  is,  of  coarse,  always  open  to  the  de- 
fendants  sought  to  be  charged  to  show  by  opposing  proof  that  the 
default  chained  occnrred  before  the  commencement  of  their  liability. 
We  repeat  what  was  said  by  this  court  in  U.  S.  t.  Eckford,  1  How. 
263. 

"The  amount  charged  to  the  collector  at  the  commencement  of  the  term  ia 
oalj  pritna  facia  evidence  against  the  sureties.  If  they  can  show,  by  circum- 
stances or  otherwise,  that  the  balance  charged,  in  whole  or  in  part,  had  lieen 
misapplied  by  the  collector  prior  to  the  new  appointment,  they  are  not  liable 
for  the  sum  so  misapplied." 

S.  It  is  next  assigned  for  error  that  the  court  omitted  to  charge  the 
jury  "that  the  facts  not  properly  appearing  on  the  books  of  the  treas- 
niy  department  could  not  be  embraced  in  the  transcript,  facts  of 
which  the  department  had  no  knowledge,  and  if  so  embraced  they 
did  not  constitute  proof  in  this  case."  This  alleged  omission  on  the 
part  of  the  court  is  stated  in  the  bill  of  exceptions  to  have  occurred 
in  connection  with  the  following  instruction,  which  was  given : 

'•  That  while  it  was  true  that  thd  plaintiff  could  only  recover  in  this  case 
for  money  actually  collected  by  Emory,  and  not  accounted  for  to  the  govern- 
ment, ye^  if  they  believe  from  the  evidence  that  Emory  bad  received  the  as- 
j  sessment  rolls  of  the  taxes  imposed,  that  was  prima  facte  evidence  that  he 

I  had  received  the  money  on  them  in  the  absence  of  any  other  or  further  proof 

I  on  that  subject." 

Although  the  giving  of  this  charge  was  excepted  to,  the  error  as* 
signed  upon  it  was  not  pressed  in  argument;  nor  could  it  be  main- 
tained, as  the  instruction  was  nndoubtedly  correct.  Nor  does  it  ap- 
pear from  the  bill  of  exceptions  that  the  court  was  asked  to  give  the 
instruction,  the  omission  of  which  is  now  complained  of;  although  it 
states  that,  for  that  cause  the  defendants  then  and  there  excepted. 
But,  waiving  the  form  of  the  exception,  it  must  be  overruled,  because, 
however  correct  the  rule  may  be,  which  it  states  the  court  omitted  to 
give  to  the  jnry,  it  is  not  shown,  by  anything  in  the  present  record, 
how  it  could  apply  to  the  case.  It  was  not  shown  that  there  were 
any  facts  embraced  in  the  transcripts  which  could  not  properly  ap- 
pear on  the  books  of  the  treasury  department,  nor  any  of  which  the 
department  had  not  knowledge;  and  no  attempt  has  been  made  to 
point  them  out  in  argument. 

This  disposes  of  the  errors  assigned  by  the  defendants,  in  none  of 
which  do  we  find  any  ground  for  disturbing  the  judgment. 

4.  A  bill  of  exceptions  was  taken  during  the  trial  on  the  part  of 
the  United  States.    From  that  it  appears  that  the  defendants  offered 
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in  evidence  a  eertified  copy  of  the  official  bond  of  Emory,  as  oollectot 
of  internal  revenue  for  the  third  district  of  Mississippi,  under  an  ap- 
pointment dated  October  2,  1869,  the  bond  being  dated  October  11, 
1869,  with  sureties  other  than  the  present  defendants,  and  a  certified 
transcript  from  the  books  of  the  treasury  department  of  an  adjust- 
ment of  his  aocounts  as  such  collector,  under  that  appointment,  from 
November  4,  1869,  to  March  28,  1870,  showing  a  balance  due  from 
him  to  the  United  States,  "transferred  to  himself  as  his  own  suc- 
cessor," of  $4,027.52,  and  with  which  he  is  charged  in  the  next  ad- 
justment under  the  bond  sued  on,  dated  March  29,  1870;  and  in 
which,  also,  he  is  credited  with  $13,050.17  as  "amount  of  taxes  on 
lists  transferred  to  himself  as  collector  under  second  bond, "  and  with 
$13,456.18  as  "amount  of  stamps  transferred  to  himself  as  collector 
under  second  bond,  viz.,  tobacco,  $8,098.88;  spirits,  $5,327.25." 
To  the  introduction  of  these  documents  in  evidence  the  district 
attorney  objected.  The  objection  was  overruled,  the  evidence  was 
admitted,  and  an  exception  was  taken,  on  which  error  is  now  as« 
signed  on  the  part  of  the  United  States. 

The  objection,  however,  cannot  be  sustained.  We  have  already 
stated  that  it  was  competent  for  the  defendants  to  show,  in  their  own 
exoneration,  that  the  balance  charged  against  the  collector,  upon  the 
adjustment  of  his- accounts,  during  the  period  when  they  were  liable 
for  his  defaults,  in  fact,  had  arisen  by  virtue  of  some  default  accru- 
ing during  a  prior  term.  For  that  purpose,  and  as  tending  to  prove 
such  a  claim,  it  was  competent  and  proper  to  show  that  credits  had 
been  given  to  him,  on  a  prior  account,  that  belonged  to  subsequent 
ones,  and  that  he  had  been  debited  in  the  latter  with  items  improp« 
erly  transferred  from  previous  ones.  And  to  do  that,  the  accounts, 
in  which  these  charges  and  credits  appeared,  were  manifestly  perti- 
nent and  material.  It  required,  of  course,  further  evidence  to  show 
the  impropriety  of  the  adjustment,  unless  the  facts  appeared  on  the 
face  of  the  papers,  as  they  did  not  in  this  case ;  and  the  failure  to 
follow  them  up  with  such  further  evidence  might  have  been  a  suffi- 
cient ground,  when  the  defendants  had  rested,  for  granting  a  motion 
to  rule  out  the  testimony,  or  for  an  instruction  to  the  jury  as  to  its 
effect ;  but  the  objection  would  not  prevail,  in  the  first  instance,  to 
its  introduction. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 
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(mu.s.382)  Ttlbb  r.  Campbell. 

(Becember  4, 1882.) 
TBcar— FAXLtTBx  ov  Pbooi< — Dsokbb  Afubiikd. 

Where,  npon  the  evidence,  a  majority  of  the  court  U  of  opinion  that  the  proofs  do 
not  make  out  the  breach  of  trust  aUeged,  and  that  plaintiff's  view  of  defend- 
ant's obliKationg  is  Inconsistent  with  the  previoas  conduct  and  mutual  dealings 
of  the  parties,  the  decree  in  favor  of  defendant  will  be  affirmed. 

Mr.  Justice  Fibi<d,  diuenting. 

Appeal  from  the  Cironit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

W.  H.  Peckham  and  GorUandt  Parker,  for  appellant. 

Chaa.  B.  Moore  and  C.  A.  Hand,  for  appellee. 

Gbat,  J.  Upon  a  careful  scrutiny  of  the  evidence  by  each  of  the 
judges,  a  majority  of  the  court  is  of  opinion  that  the  proofs  do  not 
make  out  the  breach  of  trust  alleged,  and  that  the  view  of  the  defend- 
ant's obligations,  which  the  plaintiff  has  undertaken  to  assert  since 
the  loss  occurred,  is  inconsistent  with  the  previous  conduct  and 
mutual  dealings  of  the  parties. 

As  the  decision  involves  no  difficult  or  doubtf  al  question  of  law,  but 
a  pure  question  of  fact,  depending  on  the  weighing  and  comparison 
of  varying  and  conflicting  evidence,  it  can  be  of  no  value  as  a  prece- 
dent, and  the  preparation  of  an  extended  opinion  would  not  be  ac- 
cording to  the  praetice  of  the  court,  and  would  serve  no  useful  pur- 
pose. 

Decree  affirmed. 

FiBU>,  J.,  dissenting.  I  am  unable  ta  assent  to  the  decision  of  the 
majority  of  the  court,  and,  as  it  involves  an  important  principle,  I 
am  nnwilling  to  let  it  pass  in  silence.  I  do  not  perceive  any  serious 
controversy  as  to  the  material  facts  npon  which  the  liability  of  the 
defendant  is  asserted,  and  in  my  judgment  there  is  no  doubt  as  to 
the  law  applicable  to  them.  Divested  of  immaterial  details,  the  case 
is  briefly  this : 

In  January,  1865,  one  James  Monroe,  of  New  Jersey,  applied  to  the  com- 
plainant for  a  loan  of  money — at  first  specified  to  be  $30,000,  afterwards  in- 
creased to  $50,000 — for  use  in  connection  with  the  Morris  County  Bank,  a  cor- 
poration of  that  state,  of  which  Thomas  E.  Allen  was  president.  The  appli- 
cation was  made  through  the  defendant,  Robert  B.  Campbell;  and  the 
proposition  was  to  give  as  security  for  the  loan  an  assignment  of  two  mort- 
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gages  on  a  mine,  known  as  the  Hlbemla  mine,  in  that  state,  then  held  by  the 
bank,  accompanied  vrith  a  lease  of  the  property.  As  the  reeult  of  the  nego- 
tiation the  complainant  agreed  to  loan  $50,000  to  Monroe  upon  an  assignment 
to  Campbell  of  the  two  mortgages  and  lease,  in  trust  as  security  for  the  loan. 
In  pursuance  of  this  agreement  the  bank  assigned  the  mortgages  and  lease  to 
Monroe,  who  assigned  them  to  Campbell,  with  an  irrevocable  power  of  attor> 
ney  to  the  latter  to  collect  the  money  due  on  the  mortgages  and  pay  the  loan 
at  its  maturity.  Both  assignments  were  ezeonted  February  11, 1865,  and 
were  to  be  void  if  the  loan,  with  interest,  was  paid — ^the  one  to  Monroe,  if 
payment  was  made  by  the  eleventh  of  June  following,  and  the  one  to  Camp- 
bell, if  payment  was  made  by  the  fifth  of  August.  The  complainant  there- 
upon gave  to  Campbell  securities,  which  on  sale  produced  the  850,000,  and 
and  this  sum  was  delivered  to  Monroe.  Of  the  two  mortgages  one  was  for 
•100,000  and  the  other  for  $75,000.  Both  were,  at  the  time  of  the  assignment, 
in  process  of  foreclosure  in  chancery  In  New  Jersey,  and  of  this  fact  Camp- 
bell was  fully  aware.  A  decree  for  the  sale  of  the  premises  was  made  in  the 
foreclosure  proceedings  on  the  first  of  March  following.  On  the  twentieth  of 
June  the  sale  took  place.  Campbell  was  present  and  knew  of  it,  and  of  the 
amount  realized,  which  was  $86,400.  He  did  not,  however,  place  the  assign- 
ment on  record  in  the  office  of  the  register  of  the  county,  though  it  was  ac- 
knowledged so  as  to  be  entitled  to  registry;  nor  did  he  give  any  notice  of  it  to 
the  solicitor  engaged  in  the  foreclosure  proceedings,  or  to  the  master  who 
made  the  sale,  but  allowed  all  proceedings  to  be  conducted,  and  the  parties 
connected  therewith  to  act,  as  though  no  assignment  had  ever  been  made  to 
him.  Nor  was  he  merely  passive  in  the  matter.  Though  the  assignment  was 
executed  expressly  to  take  from  the  mortgagee,  the  bank,  and  its  assignee, 
Monroe,  the  control  of  the  mortgages,  and  secure  an  application  of  their  pro- 
ceeds to  the  payment  of  the  loan,  he  authorized  the  president  of  the  bank  to 
receive  the  proceeds.  His  letters  show  this,  and  the  only  reason  he  assigns 
for  it  is  that  he  supposed  the  president  would  prefer  to  receive  them.  "  I 
know,"  he  writes  to  that  officer,  "  that  you  would  prefer  that  it  [the  money] 
should  be  received  from  the  master  by  yourself,  and,  therefore,  I  sent  you  the 
request  to  collect  it  and  send  it  to  me."  The  president  of  the  bank  did  col- 
lect it  and  keep  it,  and  subsequently  became  bankrupt.  The  complainant 
thereby  lost  $30,000  of  his  loan ;  only  $20,000  of  the  $50,000  were  ever  received. 
To  charge  Campbell,  by  whose  negligence  this  money  was  lost,  and  compel 
him  to  pay  it,  this  suit  was  brought. 

If  proof  of  the  facts  thas  stated  depended  npon  uncertain  and  con> 
flicting  testimony  I  might  accede  to  the  disposition  of  the  case  made 
by  the  majority  of  the  court,  but  these  facts  are  either  not  contro* 
verted  or  appear  in  the  statements  of  the  defendant  himself.  After 
the  conversion  of  the  money  by  the  president  of  the  bank  a  suit  was 
brought  against  him  by  the  complainant,  who,  to  obtain  an  order  for 
his  arrest,  made  an  affidavit  setting  forth  the  particulars  of  the  loan, 
the  assignment  of  the  mortgages,  their  foreclosure,  the  sale  of  the 
nremises  mortgaged,  and  the  receipt  and  use  of  the  money  by  the 
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president.  In  that  affidavit  he  states — ^I  quote  his  words — that  when 
the  loan  was  made  and  the  assignments  were  received  he  "instructed 
said  Bobert  B.  Campbell  to  take  all  necessary  steps  to  make  said  as- 
signments available  to  secure  said  loan"  to  him,  the  deponent;  that 
Campbell,  notwithstanding  this  instruction,  instead  of  requiring  the 
master  to  paj  the  proceeds  of  the  sale  into  the  court  of  chancery  so 
that  the  loan  might  be  paid  out  of  them,  did,  through  oonfildence  in 
the  honesty  of  the  president  of  the  bank,  permit  the  master  to  pay 
the  proceeds  to  its  solicitor,  who  afterwards  paid  them  over  to  the 
president  directly,  or  upon  bis  order.  This  affidavit  is  accompanied 
with  one  of  Campbell,  who  states  that  he  had  read  the  complainant's 
affidavit  and  knew  the  contents  thereof,  and  that  the  matters  there 
set  forth  in  relation  to  himself  and  his  action  in  the  matters  referred 
to  were  true.  Thus  it  appears  from  the  sworn  statement  of  Campbell 
that  his  action,  which  caused  the  loss  of  the  money,  was  in  direct 
disregard  of  instructions  to  him.  Under  these  circumstances  why 
should  he  not  be  held  to  make  good  the  loss  ?  By  the  assignment  to 
him  he  became  a  trustee  of  the  mortgages  for  the  complainant.  He 
did  not  take  the  assignment  on  his  own  account;  it  was  for  the  lender 
to  secure  the  loan.  '  In  taking  it  he  assumed  a  duty  towards  his 
cestui  que  trust  which  he  could  not  disregard.  It  was  to  see  that  ihe 
assignment  effected  its  purpose,  so  far,  at  least,  as  to  withdraw  the  con- 
-  trol  of  the  mortgages  from  the  mortgagee,  the  bank,  and  its  assignee, 
Monroe,  and  thus  render  them  available  to  the  lender. 

In  stating  the  duties  of  trustees,  Lewin,  in  his  work  on  Trusts, 
says: 

"  The  first  duty  of  trustees  is  to  place  the  trust  property  in  a  state  of  secu- 
rity. Thus,  if  the  trust  fund  be  an  equitable  interest,  of  which  the  legal  in- 
terest cannot  be  at  present  transferred  to  ttiem,  it  is  their  duty  to  lose  no  time 
In  giving  notice  of  their  own  interest  to  the  persons  in  whom  the  legal  estate 
Ib  vested;  for  otherwise,  he  who  created  the  trust  might  incumber  the  inter- 
est he  has  settled  in  favor  of  a  purchaser  without  notice,  who,  by  first  giving 
notice  to  the  legal  holder,  might  gain  a  priority.  If  the  trust  fund  be  a  cTiose 
in  action  as  a  debt,  which  may  be  reduced  into  possession,  it  is  the  trustee's 
duty  to  be  active  in  getting  It  in;  and  any  unnecessary  delay  in  this  respect 
win  be  at  his  own  personal  risk."    Lewin,  c.  14,  §  1,  (6th  Eng.  Ed. ;)  Jacob  v. 

I  Lucas,  1  Beav.  436 ;  Caffrey  v.  Darly,  6  Vesey,  488 ;  Platd  v.  Craddoek,  Coop. 

:  Cas.  481 ;  Jifo9achm  t.  Dew,  15  Beav.  84;  Wiles  v.  QresTuim,  2  Drewry,  258; 

I  Cooper  V.  Bay,  1  Bich.  Eq.  26. 

I  To  the  same  effect  is  the  language  of  Ferry  in  his  treatise  on  Trusts. 

i  Ihe  trustee  must  take  such  steps   as  will  prevent  incumbrances 

!  from  being  placed  upon  the  property  transferred  to  him,  and,  of 
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course,  as  will  prevent  the  possibility  of  its  destractioh,  as  in  this' 
case,  from  its  conTersion  by  the  origioal  assignor  or  settler.  "If  the 
trust  fund,"  be  says,  "consists  in  part  of  notes,  bonds,  policies  of  in- 
surance, and  other  similar  ehoset  in  action,  notice  should  be  given  to 
the  promisBors,  obligors,  or  makers  of  the  instruments."  Law  of 
Trusts,  §  438. 

This  doctrine  is  supported  and  asserted  in  different  forms  by  a  great 
number  of  adjudged  cases.  That  a  trustee,  by  whose  negligence  of 
a  plain  duty  'the  property  in  his  hands  is  wasted  or  injured,  is  charge- 
able with  the  loss,  is  a  doctrine  which  pervades  the  whole  law  of 
trusts.  And  it  is  the  only  doctrine  which  will  insure  fidelity  in  trus- 
tees and  protection  to  the  interests  of  ceatuis  que  trust.  As  justly  ob- 
served  by  counsel,  the  simpler  and  easier  the  act  required,  the  clearer 
the  duty  and  liability  for  its  neglect.  If  any  distinction  can  be  made 
in  liability  w^ere  duties  are  neglected,  the  liability  should  be  the 
more  strictly  enforced  where,  as  in  a  ease  like  this,  the  duty  required 
was  the  mere  observance  of  ordinary  prudence. 

I  think  the  decree  should  be  reversed,  and  Mr.  Justice  Hablam  and 
Mr.  Jostioe  Matthbws  concur  with  me  in  this  opinion. 


(106  U.  S.  316) 

EntK,  Tutrix,  etc.,  and  others  v.  "Lvkd  and  another. 
(December  4, 1883.) 

PCBCHABB   t7]n>SB  CONFISOATIOK  Act— TlTLB  ACQUIBKD. 

A  imrehaaer  of  real  property  condemned  ander  the  act  of  August  6, 1861,  (12  St.  «. 
60,  p.  819,)  takes  title  in  fee  to  the  property 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

K.  Stewart  Dennee,  for  appellant. 

Jno.  A.  CampbeU  and  Thos.  L.  Bayne,  for  defendant. 

WAriE,  C.  J.  The  single  question  in  this  case  is  whether  the  pur- 
chaser of  real  property  condemned  under  the  act  of  August  6,  1861, 
(chapter  60,  12  St.  319,)  "to  confiscate  property  used  for  insurrec- 
tionary purposes,"  takes  a  fee  or  only  an  estate  for  life.  The  act 
provides  that  if  during  an  insurrection  against  the  government  of  the 
United  States,  after  the  president  has  declared  by  proclamation  that 
Uie  laws  of  ihft  United  States  are  opposed,  and  the  execution  thereof 
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obstmeted  by  combinations  too  powerful  to  be  Boppreraed  by  the- 
ordinary  course  of  judicial  proceedings,  or  by  the  power  vested  in  the 
marshals  by  law,  any  person  shall  purchase  or  acquire,  sell  or  give, 
any  property  with  intent  to  nse  or  employ  the  same,  or  suffer  the 
same  to  be  used  or  employed,  in  aiding,  abetting,  or  promoting  such 
insurrection  or  resistance  to  the  laws,  or  any  person  engaged  therein; 
or  if  any  person,  being  the  owner  of  any  such  property,  shall  know- 
ingly use  or  employ,  or  consent  to  the  use  or  employment  of  the  same, 
as  aforesaid,  all  such  property  shall  be  lawful  subject  of  capture  and 
prize  wherever  found,  and  the  president  may  cause  the  same  to  be 
seized,  confiscated,  and  condemned.  Provision  is  then  made  for 
judicial  proceedings  of  condemnation  in  the  courts  of  the  United 
States.  The  seizure  and  condemnation  in  the  present  c&se  were 
becaase  the  property  had  been  need  and  employed,  with  the  knowl- 
edge  and  consent  of  the  owner,  in  aid  of  the  insurrection. 

Express  authority  is  vested  in  congress  by  the  constitution  to  "make 
rules  concerning  captures  on  land  and  water."  Article  1,  §  8.  The 
statute  now  in  question  is  manifestly  an  exercise  of  that  power.  As 
was  said  by  Mr.  Justice  Steono,  in  MiMer  v.  U.  S.  11  Wall.  308,  "it 
imposed  no  penalty.  It  declared  nothing  unlawful.  It  was  aimed 
exclusively  at  the  seizure  and  confiscation  of  property  used  to  aid, 
abet,  and  promote  the  rebellion,  then  a  war,  or  to  maintain  the  war 
against  the  government.  It  treated  the  property  as  the  guilty  sub- 
ject." All  private  property  used,  or  intended  to  be  used,  in  aid  of  an 
insurrection,  with  the  knowledge  or  consent  of  the  owner,  is  made  the 
lawful  subject  of  capture  and  judicial  condemnation ;  and  this,  not 
to  punish  the  owner  for  any  crime,  but  to  weaken  the  insurrection. 
The  offense  for  which  the  condemnation  may  be  decreed  is  one  that 
inheres  in  the  property  itself,  and  grows  out  of  the  fact  that  the  prop- 
erty has  become,  or  is  intended  to  become,  with  the  approval  of  its 
owner,  an  instrument  for  the  promotion  of  the  ends  of  the  insurrec- 
tion. To  justify  a  judicial  sentence  of  condemnation,  the  consent  of 
the  owner  to  the  hostile  use  of  his  property  must  be  proven,  but  if  it 
be  proven  condemnation  is  decreed,  not  because  the  owner  has  sub- 
jected himself  to  punishment,  but  because  the  property  has  been 
devoted  to  the  insurrection  and  must  suffer  the  consequences.  The 
property  is  the  offending  thing,  and  condemnation  is  decreed  because 
its  owner  has  voluntarily  allowed  it  to  become  involved  in  the 
offense. 

In  war  the  capture  of  property  in  the  bands  of  the  enemy,  used,  or 
intended  to  be  used,  for  hostile  purposes,  is  allowed  by  all  civilized 
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nations,  and  this  whether  the  ownership  be  pablio  or  private.  The 
title  to  movable  property  in  hostile  nse,  captored  on  land,  passes  to 
the  oaptor  as  soon  as  the  capture  is  complete,  that  is  to  say,  as  soon 
as  the  property  is  reduced  to  firm  possession.  The  absolnte  title  to 
immovable  poblio  property  owned  by  the  enemy  does  not  pass  nntil 
the  war  is  ended  and  peace  restored.  Then,  unless  provision  is  made 
to  the  contrary  by  the  treaty  of , peace  or  otherwise,  the  ownership  is 
changed  if  the  conquest  is  complete.  In  regulating  the  capture  of 
private  property  devoted  to  the  use  of  an  insurrection  against  the  au- 
thority of  ttte  United  States,  congress  has  provided  for  a  judicial  in- 
quiry into  the  facts  and  a  sentence  of  condemnation  before  title  can 
pass  out  of  the  owner.  When  the  inquiry  is  had,  and  the  necessary 
sentence  pronounced  by  the  appropriate  judicial  tribunal,  the  title 
passes  by  reason  of  the  capture  or  conquest,  the  lawfulness  of  which 
has  been  established  in  an  adversary  proceeding  against  the  property 
seized  under  the  direction  of  the  president,  and  subjected  to  the  jur- 
isdiction  of  the  court  designated  by  law  for  that  purpose.  The  title 
acquired  by  the  purchaser  in  this  case  was  of  that  kind.  The  prop- 
erty bought  had  been  seized  under  the  authority  of  the  statute  as 
property  used  in  aid  of  an.  insurrection  against  the  United  States 
with  the  consent  of  its  owner.  The  fact  of  hostile  use  with  the 
owner's  consent  was  established  and  the  requisite  sentence  of  judicial 
condemnation  entered.  In  this  way  the  title  of  the  United  States  by 
capture  was  perfected.  That  title,  as  against  the  owner  and  his  heirs, 
was  the  fee.  The  defendants  below,  who  are  the  defendants  in  er- 
ror here,  have  succeeded  to  that  title. 

Property  captured  in  war  is  not  taken  to  punish  its  owner  any 
more  than  the  life  of  a  soldier  slain  in  battle  is  taken  to  punish  him. 
The  property  as  well  as  the  life  is  taken  only  as  a  means  of  lessening 
the  warlike  strength  of  the  enemy.     Young  v.  17.  S,  97  U.  S.  39. 

There  is  here  no  question  of  pardon  and  amnesty  as  there  was  in 
the  case  of  ArriMtrong't  Foundry,  6  Wall.  766,  where  it  was  held  that 
the  pardon  of  the  owner  before  a  sentence  of  condemnation  relieved 
him  from  the  consequences  of  his  assent  to  the  unlawful  use  of  hia 
property,  so  far  as  the  United  States  were  concerned,  and  might  to 
that  extent  be  used  as  a  bar  to  further  proceedings  in  the  condemna- 
tion suit.  But  in  that  case  the  pardon  was  set  up  as  a  defense 
against  the  condemnation.  Here  there  is  nothing  of  the  kind.  The 
court  having  the  property  in  possession,  and  proceeding  against  it, 
has  decreed  its  condemnation.  So  long  as  this  decree  stands  it  af- 
fords conclusive  evidence  of  a  perfected  title  in  the  United  States  by 
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a  lawful  oapinre,  ]ndiciallj  aBoertained  and  determined.  To  these 
proceedings  the  ancestor  of  the  heirs  for  whose  benefit  this  suit  is 
prosecuted  was  in  law  a  party,  and  both  he  and  they  are  bound  by 
the  adjudication.  The  judgment  is  one  that  cannot  be  collaterally 
impeached. 

It  is  true  that  in  the  case  of  Armstrong's  Foundry,  supra,  it  was  said 
by  Chief  Justice  Chasb,  in  the  opinion,  that  "the  statute  regarded  the 
assent  of  the  owner  to  the  employment  of  his  property  in  aid  of  the 
rebellion  as  an  offense,  and  inflicted  forfeiture  as  a  penalty, "  but  this 
language  must  be  construed  in  connection  with  the  facts  then  under 
consideration.  There  the  question  was  whether  the  pardon  could  be 
used  as  a  bar  to  the  pending  proceedings  for  condemnation,  and  the 
effect  of  what  was  said  was  no  more  than  to  apply  to  that  case  the 
principle  afterwards  announced  by  the  same  learned  chief  justice  in 
V.  S.  y.  Padelford,  9  Wall.  548,  and  declare  that  the  law  made  the 
proof  of  pardon  of  the  owner  a  complete  substitute  for  proof  that  he 
gave  no  consent  to  the  use  of  his  property  in  aid  of  the  rebellion. 
The  guilty  consent  of  the  owner  to  the  unlawful  use  is  necessary  to 
make  the  property  a  subject  of  lawful  capture,  and  as  the  pardon 
was,  tmder  the  rule  in  Padelford's  Case,  equivalent  to  proof  that  no 
such  consent  was  given,  the  lawfulness  of  the  capture  could  not  be  es- 
tablished, and,  consequently,  as  against  the  United  States,  there  must 
be  a  judgment  of  acquittal. 

The  act  of  July  17,  1862,  c.  95,  (12  St.  689,)  proceeds  upon  an 
entirely  different  principle.  That  was,  according  to  its  title,  "An  act 
to  suppress  insurrection,  to  punish  treason  and  rebellion,  and  to  seize 
and  confiscate  the  property  of  rebels."  Its  object  was, not  to  author- 
ize  the  capture  of  property  used  to  promote  an  insurrection,  but  to 
confiscate  the  property  of  traitors.  The  seizure  was  to  be  made,  not 
because  the  property  was  in  law  the  offender,  but  because  the  owners 
were  engaged  in  rebellion  and  would  not  return  to  their  allegiance  to 
the  United  States.  The  object  evidently  was,  not  to  make  the  prop- 
erty a  lawful  subject  of  capture  and  prize,  as  in  the  act  of  1861,  but  to 
punish  the  owner  for  countenancing  the  rebellion.  This  distinction 
recognized  in  all  the  cases  where  the  matter  has  received  consideration. 
The  justices  who  dissented  from  the  judgment  in  Miller  v.  XJ,  S.  supra, 
while  arguing  that  the  act  of  1862  was  unconstitutional,  impliedly 
admitted  the  validity  of  that  of  1861,  because  it  was  directed  against 
the  property  as  the  offending  thing.  It  was,  also,  because  the  act  of 
1862  was  in  the  nature  of  a  punishment  of  the  owner  for  his  treason. 
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that  the  explanatoty  resolution.  No.  68,  (12  St.  627,)  was  passed  to 
meet  the  objections  which  had  been  suggested  by  the  president.  In 
this  way  the  condemnation  of  real  property  ander  the  act  of  1862 
was  confined  to  the  natural  life  of  the  offending  owner ;  but  nothing 
was  done  with  the  aot  of  1861,  because  that  had  reference  only  to  the 
capture  and  condemnation  of  property  for  its  unlawful  use. 

It  follows  that  the  court  below  was  right  in  holding  that  the  fee 
passed  by  the  eondemnation,  and  its  judgment  is  consequently  af- 
firmed. 


(106  U.  8.  418) 

Walkbb'b  Ex'bs  and  another  ».  Uvmn  Statu. 

(December  4, 1882.) 

P0BCHABB  ow  Propbutt  Sbizbo  BT  THS  XJmTRD  BTATn. 

On  the  twelfth  day  of  April,  1863,  Walker,  a  citizen  and  resident  of  Memphis,  par- 
chased,  in  Mobile,  from  O'Qrady,  a  citizen  and  resident  of  that  city, — both 
cities  being  then  in  the  occupaacy  of  the  national  forces, — a  lot  of  cotton, 
which,  at  the  time,  was  in  the  military  lines  of  the  insurgent  forces,  in  the 
'  states  of  Alabama  and  Mississippi,  the  Inhabitants  whereof  had  been  declared 
to  be  in  insurrection.  Between  June  30  and  December  1, 1865,  a  portion  of  the 
cotton, — while  in  the  hands  of  the  planters  from  whom  it  was  originally  pur- 
chased by  the  confederate  government,  and  from  the  agent  of  which  O'Grady 
had  purchased,  in'Mobile,  on  the  fifth  day  of  April,  186S,— was  seized  by  treas- 
ury agents  of  the  United  States,  sold,  and  the  proceeds  paid  into  the  treasury. 
SM,  that  the  purchase  from  O'Grady  by  Wallcer  was  in  violation  of  law,  and 
was  not  one  out  of  which  could  arise,  in  favor  of  the  latter,  any  right,  as  against 
the  United  States,  which  could  be  enforced  in  the  court*  of  the  Union. 

Appeal  from  the  Court  of  Claims. 

In  this  action,  brought  under  the  captured  and  abandoned  property 
act  of  March  12,  1863,  the  present  appellants  seek  to  recover  from 
the  United  States  the  net  proceeds  (alleged  to  be  at  least  $600,000) 
of  certain  cotton,  seized  and  sold  by  the  agents  of  the  government  in 
the  year  1865.  The  petition  was  dismissed  in  the  court  of  claims, 
and  from  the  judgment  of  dismissal  this  appeal  has  been  prosecuted. 
The  facts,  as  found  by  that  court,  are  substantially  these: 

Prior  to  the  year  1865,  John  Scott,  the  chief  agent  for  produce  loan  for  the 
confederate  government  in  Alabama  and  east  Mississippi,  purchased  in  lots, 
at  different  times,  and  of  different  planters  in  those  states,  3,405  bales  of  cot- 
ton, taking  from  the  planter,  on  each  purchase,  a  receipt  and  agreement  in  the 
following  form: 
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-Btate  tf  Miaiistlppi,  County  of ,  Town  or  Pot^ffiae 


«  Noveinbe.  27, 1S62. 
"  The  undersigned,  having  sold  to  the  confederate  states  of  America,  apd 
received  the  value  of  the  same  in  bonds,  the  receipt  whereof  is  hereby  ac- 
knowledged, 135  bales  of  cotton,  marlced,  numbered,  and  classed  as  in  the 

margin,  which  is  now  deposited  at plantation,  hereby  agrees  to  take 

due  care  of  said  cotton  while  on  his  plantation,  and  to  deliver  the  same,  at  his 
own  expense,  at ,  in  the  state  of  Mississippi,  to  the  order  of  the  secre- 
tary of  the  treasury,  or  his  agents  or  their  assigns." 

In  each  instance  he  delivered  to  the  planter  a  certificate  in  the  toX- 

lowing  f  onn : 

"Abbkdkkn,  November  27,  1862. 

"The  undersigned,  as  agent  of  the  government,  certifies  that  the  within 
cotton  has  been  examined  by  him  or  by  a  competent  judge,  and  that  its  character 
will  rank,  according  to  the  commercial  scale,  as  middling;  and  also  that  the 
weights  and  marks  are  as  described — the  cotton  being  in  good  merchantable 
order,  marked  with  the  name  of  the  planter,  and  on  one  end  the  initials  C.  S. 
A.,  and  safely  stored  in  a  covered  building. 

"The  undersigned  certifies  that  the  price  agreed  upon  is  a  fair  market  price 
at  the  present  time.  " ,  Agent." 

There  were  87  such  certificates,  upon  which  appeared  the  number,  weight, 
and  mariu  of  the  bales  purchased. 

The  confederate  govetnment,  being  in  need  of  large  sums  of  money  for  its 
military  department,  and  in  oi-der  to  pay  debts  incurred  and  to  be  incurred, 
authorized  and  directed  Scott  to  sell  this  cotton,  and  all  otiier  cotton  pur- 
chased by  him  in  like  manner.  Accordingly,  on  the  sixth  day  of  April,  1865, 
at  Mobile.  Alabama,  the  place  of  his  residence  and  business,  he,  as  such  con- 
federate produce  loan  agent,  sold  to  one  O'Grady,  a  citizen  and  resident  of  the 
same  place,  all  of  the  8,405  bales  of  cotton,  at  the  price  of  91  per  pound  in 
confederate  states  currency,  transferring  to  him  the  planter's  receipts,  as 
above  described,  and  attaching  to  each  one  a  certificate  in  the  following 
form: 

''CONTEDBRATB  STATBB  OT  AhSRIOA, 

"Tbbasxtbt  Dbpabthbnt,  April  6, 1865. 
"  This  1»  to  certify  that  the  within  and  above  described  cotton  has  been  sold 

to D.  O'Grady, bales,  and  delivery  is  lieieby  ordered  to  be  made  to  him, 

or  his  order,  with  license  to  export  the  same  from  the  confederate  states  to 
any  neutral  port,  on  complying  with  the  requisitions  of  the  law. 

■*  Given  under  my  hand  and  the  seal  of  the  treasury  department,  on  the  year 
and  day  above  mentioned.  "John  Scott, 

"Chief  Agt.  Produce  Loan  for  Ala.  and  East  Miss. 
"Fr  J.  Q.  Ulbiok,  Agt." 

Prior  to  these  transactions,  to-wit,  on  the  sixth  day  of  March,  1865,  Presi- 
dent Lincoln  gave  to  Samuel  P.  Walker  (whose  executors  are  claimants  in  this 
case)  an  order,  of  which  the  following  is  a  copy: 

"  ExEOunvB  MAiraiOK,  March  6. 1865. 
"Whereas,  Samuel  P.  Walker,  of  Memphis,  Tennessee,  claims  to  own  prod- 
nets  of  the  insurrectionary  states  near  Grenada  and  Canton,  Mississippi,  and 
Montgomery  and  Selma,  Alabama,  and  has  arrangements  with  parties  in  the 
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same  vicinities  for  other  products  of  the  insurrectionary  states,  all  which  he 
proposes  to  sell  and  deliver  to  agents  authorized  to  purchase  for  the  United 
States  the  products  of  the  insurrectionary  states,  under  the  act  of  congress  of 
July  2, 1864,  and  the  regulations  of  the  secretary  of  the  treasury,  it  is  ordered 
that  aU  such  products  which  a  purchasing  agent  of  the  government  has  agreed 
to  purchase,  and  the  said  Walker  has  stipulated  to  deliver,  as  shown  by  the 
certificate  of  the  purchasing  agent,  authorized  by  Eegulations'VIII.,  Form  Xo. 
1,  appended  to  regulations  attached  hereto  by  such  agent,  and  being  trans- 
ported, or  in  store  awaiting  transportation,  for  fulflllment  of  stipalations  and 
in  pursuance  of  the  regulations  of  the  secretary  of  the  treasuiy,  shall  be  free 
from  seizure,  detention,  or  forfeiture  to  the  United  States ;  and  officers  of  the 
army  and  navy  and  civil  officers  of  the  government  will  observe  this  order, 
and  will  give  the  said  Walker,  his  agents,  and  means  of  transportation,  and 
said  products,  free  and  unmolested  passage  through  the  lines,  (other  than 
blockade  lines,)  and  safe  conduct  within  the  lines  while  going  for  or  returning 
with  said  products,  or  while  said  products  are  in  store  awaiting  transporta- 
tion for  the  purposes  aforesaid.  Abraham  Likooln." 

On  the  twelfth  day  of  April,  1865,  the  city  of  Mobile,  which  bad  been  con- 
tinuously invested  from  1862,  was  captured  by  the  Union  forces.  On  that  day, 
at  Mobile,  Walker,  who  was  a  resident  and  citizen  of  Memphis,  Tennessee, 
purchased  from  O'Grady  the  8,405  bales  of  cotton  referred  to,  (and  which  was 
still  in  the  hands  of  the  planters  under  their  arrangement  with  Scott,)  taken 
from  him  a  bill  of  sale,  which  was  attached  to  a  list  specifying  the  number  of 
bales,  weight,  and  the  names  of  the  counties  where  the  cotton  was  originally 
purchased  from  planters.    The  bill  of  sale  was  as  follows : 

"  For  value  received  of  Samuel  P.  Walker,  I  hereby  transfer,  sell,  and  as- 
sign the  above  lots  of  cotton,  amounting  to  8,4U5  bales,  without  recourse  upon 
me,  and  the  holders  thereof  will  please  deliver  the  same  to  the  said  Walker  or 
his  authorized  agent. 

"April  12, 1865.  D.  O'Geady." 

At  the  same  time  O'Grady  delivered  and  Indorsed  to  Walker  the  planters' 
certificates,  which  the  former  had  received  from  Scott.  The  cotton  remained 
on  the  plantations,  and  the  only  delivery  to  Scott,  O'Grady,  or  Walker  was  by 
the  planters'  certificates,  and  their  transfer  by  indorsement,  as  hereinbefore 
stated. 

On  the  fifth  of  May,  1865,  by  the  surrender  of  General  Taylor,  commanding 
the  confederate  forces  in  Alabama  and  Mississippi,  the  counties  in  which  this 
cotton  was  held  passed  under  the  military  control  of  General  £.  B.  S.  Canby, 
commanding  the  Union  forces  at  Mobile.  The  United  States  military  author- 
ities seized  all  the  lines  of  railroads  and  steam-boats  in  that  section,  and  on 
May  10, 1865,  the  following  order  was  issued  by  General  Canby: 

••HSADQUASTBBS  ASUT  AND  DrVISION  07  WeST  MISSISSIPPI, 

"  MOBILE  Alabama,  May  10, 1865. 
"(General  Field  Orders,  No.  89.) 

"The  cotton  belonging  to  the  confederate  government  in  east  Louisiana, 
Mississippi,  Alabama,  and  west  Florida  having  been  surrendered  to  the  gov- 
ernment of  the  United  States,  its  sale  to  private  individuals,  or  its  transfer  to 
any  persons,  except  the  officers  or  agent  of  that  government,  is  prohibited. 
This  order  applies  to  all  cotton  procured  by  subscriptions  to  the  cotton  loan, 
by  the  sale  of  confederate  bonds  or  notes,  by  the  tax  in  kind,  or  by  any  other 
process  by  which  the  title  was  vested  in  the  confederate  government,  whether 


Digitized  by 


Google 


yrAuas&'a  bx'bs  p.  umno  statbb.  803 

in  the  possession  of  the  agents  of  that  government  or  still  In  the  hands  of  the 
producers;  and  all  persons  in  whose  charge  it  may  be  will  be  held  accountable 
for  its  delivery  to  the  agents  of  the  United  States.  Commaudei's  of  districts 
will  be  furnistied  with  a  transcript  from  the  records  of  the  cotton  agents, 
showing  the  quantity  and  location  of  the  cotton  within  the  limits  of  their 
commands,  and  will  give  the  agents  of  the  treasury  department,  appointed  to 
receive  it,  such  facilities  as  may  be  necessary  to  enable  him  to  secure  it. 

"Any  sales  of  this  property  in  violation  of  this  order  will  be  treated  as  the 
embezzlement  of  public  property. 

"By  order  of  Major  General  E.  B.  S.  Canby." 

On  the  first  of  June,  1865, 7.  AY.  Kellogg,  agent  of  the  United  States  for  the 
purchase  of  cotton  in  insurrectionary  states,  entered  into  an  agreement  with 
Walker,  of  which  the  following  is  a  copy: 

'•MOBILB,  AXABAHA,  JuUS  1,  1865. 

"I,  Francis  W.  Kellogg,  agent  for  the  purchase  of  cotton  of  insurrectionary 
states,  on  behalf  of  the  government  of  the  United  States,  at  Mobile,  Alabama, 
do  hereby  certify  that  I  have  agreed  to  purchase  from  Samuel  P.Walker,  Esq., 
of  Memphis,  Tennessee,  3,500  bales  of  cotton,  which,  it  is  represented,  are  or 
will  be  stored  at  Green,  Pickens  &  Marengo  Co.'s,  in  the  state  of  Alabama, 
and  with  planters  in  the  connties  of  Lauderdale,  Koxubee,  Lowndes,  and 
Monroe,  in  the  state  of  Mississippi,  and  which  he  stipulates  shall  be  delivered 
to  me,  unless  prevented  from  so  doing  by  the  authority  of  the  United  States. 

"I  therefore  request  safe  conduct  for  the  said  Samuel  P.  Walker  and  his 
means  of  transportation,  and  said  cotton  from  where  it  is  stored  to  Mobile, 
where  the  cotton  so  transported  is  to  be  sold  and  delivered  to  me,  under  the 
stipulation  referred  to  above,  and  pursuant  to  regulations  prescribed  by  the 
secretary  ot  the  treasury.  "  F.  W.  Kelloog, 

**  United  States  Purchasing  Agent. 

"Notice. — Cotton  arriving  at  Mobile  under  this  permit  must  bs  promptly 
reported  to  the  United  States  purchasing  agent." 

Between  June  30  and  December  1, 1865, 1,922|  bales  of  this  cotton  (on 
plantations  in  Lowndes  and  other  counties  in  Mississippi)  were  seized  by 
treasury  agents,  (appointed  by  the  secretary  of  the  treasury  to  collect  cotton 
which  had  been  sold  to  the  confederate  states,)  and  sent  to  Kew  York,  where 
the  cotton  was  sold,  and  the  net  proceeds  covered  into  the  United  States 
treasury. 

The  territory  embracing  the  counties  in  Mississippi  where  the  cotton  was 
stored,  and  where  it  was  when  seized  by  the  treasury  agents,  was  held  and  oc- 
cupied by  the  confederates  on  and  prior  to  April  12, 1865,  while  Mobile  and 
Memphis,  at  that  date,  and  until  the  close  of  the  war,  were  both  occupied  by 
the  Union  forces. 

"  The  negotiations  for  the  sale  of  this  cotton  to  O'Grady  took  place  in  the 
early  part  of  the  year  1865,  and  the  final  conveyance  delayed  until  April  6, 
1865,  and  finally  completed  on  that  day,  by  reason  of  the  ill  health  of  Scott, 
and  for  other  reasons." 

In  making  sales  of  cotton,  in  that  section  of  the  country,  during  confeder- 
ate control,  the  custom  was  to  transfer  the  planters'  certificates,  as  if  neg^ 
tiable.  That  was  the  usual,  and  generally  the  only,  mode  of  delivery  made  or 
required. 
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The  court  of  claims  found,  as  conolusionB  of  law,  that  the  order  of 
President  Lincoln  of  March  6,  1865,  was  not  a  license  or  permit 
which  authorized  Walker  to  purchase  the  cotton  in  question  in 
Mobile  at  the  time  and  under  the  circumstances  set  forth  in  the  find- 
ings; that  Walker  acquired  no  title  as  against  the  United  States  by 
his  alleged  purchase  from  O'Grady;  and  that  the  claimants  conse- 
quently had  no  cause  of  action  against  the  government. 

Q.  Corwine,  John  Pool,  and  Warner  M.  Bateman,  for  appellant. 

Asst.  Atty.  Oen,  Simons,  for  appellee. 

Hablan,  J.  By  the  proclamation  of  the  president  of  the  United 
States,  issued  on  the  sixteenth  day  of  August,  1861,  in  pursuance  of 
authority  given  by  the  act  of  July  13,  1861,  (13  St.  257,)  the  inhab- 
itants of  Tennessee,  Alabama,  Mississippi,  and  other  states — except 
that  part  of  Virginia  west  of  the  Alleghany  Mountains,  and  of  such 
other  parts  of  that  and  the  other  states  named  as  might  maintain  a 
loyal  adhesion  to  the  Union,  or  might,  from  time  to  time,  be  occupied 
and  controlled  by  the  Union  forces — were  declared  to  be  in  a  state  of 
insurrection  against  the  United  States;  and  "all  commercial  inter- 
course between  the  same  and  the  inhabitants  thereof,  with  the  excep- 
tions aforesaid,  and  the  citizens  of  other  states  and  other  parts  of  the 
United  States,"  was  made  unlawful  until  the  insurrection  ceased  or 
was  suppressed.  The  fifth  section  of  the  act  of  July  13,  1861,  upon 
which  the*  proclamation  was  based,  provided  that  "the  president  may, 
in  his  discretion,  license  and  permit  cohimercial  intercourse  with  any 
such  part  of  said  state  or  section,  the  inhabitants  of  which  are  so  de- 
clared in  a  state  of  insurrection,  in  such  articles,  and  for  such  time, 
and  by  such  persons,  as  he,  in  his  discretion,  may  think  most  con- 
ducive to  the  public  interests,  and  such  intercourse,  so  far  as  by  him 
licensed,  shall  be  conducted  and  carried  on  only  in  pursuance  of  rules 
and  regulations  prescribed  by  the  secretary  of  the  treasury." 

By  the  subsequent  proclamation  of  April  2,  1863,  the  territorial 
exceptions  made  in  the  former  proclamation  were  revoked,  except  as 
to  West  Virginia  and  the  ports  of  New  Orleans,  Key  West,  Port 
Royal,  and  Beaufort. 

By  the  fourth  section  of  the  act  of  July  2,  1864-,  the  prohibitions 
and  provisions  of  the  act  approved  July  13,  1861,  and  of  the  acts 
amendatory  thereof  or  supplementary  thereto,  were  made  to  apply 
"to  all  commercial  intercourse  by  and  between  persons  residing  or 
being  within  districts  within  the  present  or  future  lines  of  national 
military  occupation,  in  the  states  or  parts  of  states  declared  in  insur-. 
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rection,  whether  with  each  other  or  irith  persons  residing  or  being 
within  districts  declared  in  inanrrection  and  not  within  those  lines." 
The  eighth  section  of  the  same  eUst  makes  it  lawful  for  the  secre- 
tary of  the  treasury,  with  the  approval  of  the  president,  to  authorize  > 
agents  to  purchase,  for  the  United  States,  any  products  of  states  de-> 
clared  in  insurrection,  at  such  places  as  shall  be  designated  by  him. 
And  the  ninth  section  provides : 

"  That  80  much  of  section  five  of  the  act  of  thirteenth  of  July,  1861,  afore* 
said,  as  authorizes  the  president,  in  his  discretion,  to  license  or  percait  com- 
mercial relations  in  any  state  or  section,  the  inhabitants  of  which  are  declared 
in  a  state  of  insurrection,  is  hereby  repealed,  except  so  far  as  may  be  necessary 
to  authorize  supplying  the  necessities  of  loyal  persons  residing  in  insurrec* 
tionary  states  within  the  lines  of  actual  occupation  by  the  military  forces  of 
the  United  States,  as  indicated  by  published  order  of  the  commanding  general 
of  the  department  or  district  so  occupied ;  and,  also,  except  so  far  as  may  be 
necessary  to  authorize  persons  residing  within  such  lines  to  bring  or  send  to 
market  in  the  loyal  states  ary  products  which  they  shall  have  produced  with 
their  own  labor  or  the  labor  of  freedmen  or  others  employed  and  paid  by  them, 
pursuant  to  rules  relating  thereto,  which  may  be  established  under  proper  au- 
thority. And  no  goods,  wares,  or  merchandise,  shall  be  taken  into  a  state  de- 
clared in  insurrection  or  transported  therein,  except  to  and  from  sucli  places, 
and  to  such  monthly  amounts  as  shall  have  been  previously  agreed  upon  in 
writing  by  the  commanding  general  of  the  department  in  which  such  places 
are  situated,  and  an  officer  designated  by  the  secretary  of  the  treasury  for  that 
purpose."  . 

From  these  acts, — in  force  on  the  twelfth  day  of  April,  1865,  when 
Walker  purchased  from  O'Grady, — ^it  is  quite  clear  that  persons  re- 
siding or  being  in  Memphis,  then  occupied  l>y  the  national  forces, 
were  forbidden,  unless  authorized  by  competent  authority,  to  have 
commercia]  intercourse  with  persons  residing  or  being  in  Mobile, 
whieh  was  at  that  time  likewise  occupied  by  the  national  forces;  this, 
because  both  cities  were  within  states  the  inhabitants  whereof  were 
declared  to  be  in  insurrection,  and  neither  within  the  territorial  ex- 
ceptions made  in  the  proclamation  of  President  Lincoln.  But  it  is 
contended  that  the  order  of  President  Lincoln,  given  on  the  sixth  of 
March,  1865,  fully  authorized  Walker  to  proceed  from  Memphis,  his 
place  of  residence,  to  MobOe,  after  that  city  had  surrendered  to  the 
Union  forces,  and  there  contract  with  O'Grady  for  the  purchase  of  the 
cotton  in  question,  then  but  recently  the  property  of  the  confederate 
states,  (at  least  as  between  them  and  the  original  owners,)  and  within 
the  distariot  actually  occupied  and  controlled  by  the  insurgent  forces. 
A  portion  of  the  argument  of  counsel  is  addressed  to  the  question 
v.l— 20 
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whether,  notwithstanding  the  repeal  of  the  fifth  section  of  the  act  of* 
July  13,  1861,  aatborizing  the  president,  in  his  discretion,  to  license 
or  permit  commercial  relations  in  any  state  or  section  in  insurrec- 
tion, he  could  not,  in  virtae  of  bis  power  as  commander-in-chief  of 
the  army,  license  trade  with  insurgents  within  the  lines  of  confed- 
erate military  occupancy.  If  this  question  has  not  been  distinctly 
concluded  by  the  former  decisions  of  this  court,  we  deem  it  unneces- 
sary now  to  consider  or  determine  it.  For,  plainly,  the  order  of 
March  6,  1865,  was  not, a  license  to  trade  or  have  commercial  inter- 
course with  the  enemy,  without  limit  as  to  amount,  or  without  re- 
striction as  to  J)eraon8  and  territory.  The  order  proceeds  solely  upon 
the  ground  that  Walker  then  owned  products  of  the  insurrectionary 
states,  near  Grenada  and  Canton,  in  Mississippi,  and  Montgomery 
and  Selma,  in  Alabama,  and  that  he  then  had  arrangements  with  par- 
ties in  the  vicinity  of  those  places  for  other  products  of  the  insurrec- 
tionary states.  It  was  in  reference  to  mch  products — those*he  then 
owned,  and  those  as  to  which  he  then  had  arrangements  with  other 
parties — that  the  president  ordered  that  they  should  be  free  from 
seizure,  detention,  or  forfeiture  to  the  United  States. 

Now,  the  finding  of  the  facts,  upon  which  alone  this  court  can  act, 
shows  that  Walker  did  not,  on  the  sixth  of  March,  1865,  own  any 
part  of  the  cotton  in  question.  It  was  then  in  the  possession  of  the 
the  planters,  who  held  it  for  the  confederate  government ;  and  if  it 
ever  was,  as  against  the  United  States, — after  its  sale  to  the  confed- 
erate government,  to  be  used  in  aid  of  the  rebellion, — the  property  of 
O'Grady,  from  whom  Walker  purchased,  it  did  not  become  so  until 
April  5,  1865.  Nor  does  it  appear  that  this  cotton  constituted,  at 
any  time,  a  part  of  the  cotton  with  reference  to  which  Walker  had 
"arrangements"  at  the  time  President  Lincoln  gave  the  order  of 
March  6, 1865.  It  is  true  that  the  court  below  finds  that  "the  nego- 
tiations for  the  sale  of  the  cotton  to  O'Grady  took  place  in  the  early 
part  of  the  year  1865,  and  the  final  conveyance  delayed  until  April 
6,  1865,  and  finally  completed  on  that  day,  by  reason  of  the  ill-health 
of  Scott,  (the  confederate  produce  loan  agent,)  and  for  other  reasons." 
But  the  negotiations  here  referred  to  were,  manifestly,  not  the  ar- 
rangements which  Walker  claimed  to  have  had  on  March  6,  1865,. 
for  products  of  the  insurrectionary  districts.  There  is  nothing  to 
show  that  he  ever  had  any  communication  upon  the  subject  of  this 
cotton  with  the  confederate  produce  loan  agent,  or  with  O'Grady,  un- 
til after  the  capture  of  Mobile.  The  negotiations,  which  were  not 
completed  until  April  6,  1865,  by  reason  of  Scott's  ill-health,  and 
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"for  other  reasonB,"  were  evidently  those  by  which  Scott  proposed  to 
sell  to  0' Grady,  and  with  which  Walker,  it  mnst  be  assumed,  had  no 
connection  whatever.  The  case,  as  it  stands,  seems  to  be  one  in 
which  the  claimants  seek  to  bring  within  the  operation  of  the  order 
of  March  6, 1 865,  a  transaction  in  cotton  not  covered,  nor  intended 
to  be  covered,  by  it.  The  contract,  upon  the  finding  of  facts,  must 
be  regarded  as  one  made  between  Walker  and  O'Grady,  in  palpable 
violation  of  the  laws  of  the  United  States  forbidding  commercial 
intercourse  between  persons  respectively  residing  in  places  occupied 
by  the  national  forces,  within  districts  the  inhabitants  whereof  were 
declared  to  be  in  insurrection.  It  is,  therefore,  according  to  the  set- 
tled doctrines  of  this  court,  a  contract  from  which  could  arise,  in  favor 
of  Walker,  no  right  to  the  cotton,  as  against  the  United  States,  which 
could  be  enforced  in  the  courts  of  the  Union. 

Without,  therefore,  giving  other  reasons,  quite  apparent  qpon  the 
record, 'and  which  would  make  it  our  duty  to  sustain  the  judgment 
of  the  court  of  Olaims,  we  content  ourselves  with  afdrmingit  upon  the 
grounds  indicated. 

It  is  BO  ordered. 


(106  U.  S.  408) 

HoDOEs  and  another  r.  Easton  and  another. 

(December  4,  1882.) 

TbiaIi  bt  Jubt — RioHTB  OF  Defeitdakts. 

The  court  propotmded  to  the  juty  certain  questiona,  covenng  only^a  part  of  the 
material  issues  of  fact.  The  questions,  with  the  answets  thereto,  were  re- 
turned as  a  special  verdict.  There  was  no  general  verdict,  nor  was  there  a  bill 
of  exceptions  showing  the  evidence  adduced.  The  judgment  recited  that  it 
was  rendered  against  the  defendants  "  upon  the  special  verdict  of  the  jury,  and 
facts  conceded  or  not  disputed  upon  the  trial."  Held,  as  the  facts  set  out  in 
the  special  verdict  were  insufficient  to  sustain  the  judgment,  and  as,  without  a 
waiver  of  trial  by  jury — against  which  every  reasonable  presumption  should  be 
indulged — it  was  the  constitutional  right  of  the  defendants  to  have  the  jury 
pass  upon  all  the  material  facts  in  issue,  the  judgment  must  be  reversed,  and 
a  new  trial  had. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

L.  S.  Dixon,  for  plaintiffs  in  error. 

H.  M.  Finch,  for  defendants  in  error. 

Hablah,  J.  The  foundation  of  this  action  is  the  alleged  conversion 
by  the  plaintiffs  in. error,  who  were  defendants  below,  of  certain 
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wheat,  stored  in  separate  bins,  in  the  warehonse  of  William  H.  Val- 
leau,  in  Decorah,  Iowa.  The  complaint  contains  two  counts,  the  first 
one  of  which  proceeds  upon  the  ground  that  the  wheat,  when  so  con- 
verted, was  the  property  of  the  defendants  in  error,  who  were  plain- 
tiffs below.-  In  the  second  count  it  is  averred  that,  during  the  winter 
and  spring  of  1876,  the  First  National  Bank  of  Decorab,  Iowa,  dis- 
counted notes  and  drafts  for,  and  loaned  money  to,  said  Yalleau, 
upon  the  security  of  a  large  quantity  of  wheat  delivered  to  the  bank, 
of  which  he,  Valleau,  was  then  thox  owner  and  bad  the  possession, 
and  which  was  stored,  in  separate  bins,  in  a  warehouse  in  Decorah, 
Iowa;  that  thereby  the  wheat  became  the  property  of  the  bank;  that 
subsequently,  in  April  and  May,  1876,  Valleau,  without  repaying 
such  loans  and  discounts,  and  without  the  knowledge  and  consent  of 
the  bank,  wrongfully  and  tortiously  took  and  removed  the  wheat  from 
the  warehouse  and  from  the  possession  of  the  bank,  shipped  it  to  the 
defendants,  at  Milwaukee,  by  whom  it  was  wrongfully  and  tortiously 
received  and  sold,  and  the  proceeds  converted  to  their  own  use ;  that 
no  part  of  the  moneys,  so  loaned  and  advanced,  has  ever  been  paid 
by  Valleau,  or  by  any  one  for  him ;  that  prior  to  this  suit  the  bank 
sold,  assigned,  and  transferred  its  right,  title,  and  interest  in  the 
wheat,  and  all  right  of  action  to  recover  the  same  or  its  value,  of 
which  assignment  the  defendants  had  notice  before  this  action ;  and, 
lastly,  that  prior  to  the  commencement  of  the  action  the  bank  and 
plaintiffs  had  each  demanded  from  defendants  the  delivery  of  the 
wheat,  but  they  had  refused  to  deliver  it,  or  any  part  thereof,  either 
to  the  bank  or  to  plaintiffs.  The  answer  denies,  generally,  "each 
and  every  allegation,  statement,  matter,  fact,  and  thing  in  the  com- 
plaint set  forth,  alleged,  and  contained."  The  record  states  that  the 
jury,  impaneled  and  sworn  to  try  the  issues,  "rendered  a  special 
verdict  in  answer  to  the  questions  propounded  by  the  court."  The 
questions  so  propounded,  with  the  answers  thereto,  were  made  the 
special  verdict.  The  jury  having  been  discharged,  the  plaintiffs,  by 
counsel,  moved  for  judgment  upon  the  special  verdict  for  the  value 
of  the  wheat  wrongfully  converted  by  defendants,  or  for  such  dam- 
ages as  the  court  should  adjudge,  and  for  such  other  and  further 
relief  as  might  be  granted  in  the  premises.  On  a  later  day  the  de- 
fendants moved  to  set  aside  the  special  verdict  and  grant  a  new  trial, 
upon  the  ground,  among  others,  that  the  special  verdict  "does  not 
contain  findings  upon  the  material  issues  in  the  case."  These  mo- 
tions were  heard  together,  and  it  was  ordered  by  the  court  "that  the 
motion  of  defendants  for  a  new  trial  be,  and  is  hereby,  overruled, 
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and  that  the  motion  of  the  plaintiffs  for  judgment  upon  the  special 
verdict  of  the  jury,  and  facts  concealed  or  not  disputed  upon  the  trial, 
be,  and  is  hereby,  granted."  The  damages  were  assessed  by  the 
court  at  112,554.89,  for  which  sum  judgment  was  entered  against 
the  defendants.  From  that  judgment  this  writ  of  error  is  prose- 
cated. 

Under  the  Code  of  Practice  of  Wisconsin  the  answer  in  this  case 
puts  in  issue  every  material  allegation  in  the  complaint.  2  Tayl.  Qt. 
Wis.  1871,  p.  1439;  Rev.  St.  Wis.  1878,  §  2655.  And  since  the 
practice,  plrading,  forms,  and  modes  of  proceeding  in  civil  causes, 
other  than  equity  and  admiralty  causes,  in  the  circuit  and  district 
courts  of  the  United  States,  must  conform,  as  near  as  may  be,  to  the 
practice,  pleadings,  forms,  and  modes  of  proceeding  existing,  at  the 
time,  in  like  causes  in  the  courts  of  record  in  the  state  within  which 
Buoh  circuit  or  district  courts  are  held,  (Rev.  St.  §  914,)  it  was  in- 
cumbent apon  the  plaintiff — as  was  conceded  in  argument  here — to 
prove,  at  the  trial,  among  other  things,  that  the  bank  had  sold,  as- 
signed, and  transferred  all  its  title  and  interest  in  the  wheat,  and, 
thereby,  also,  its  right  to  recover  the  wheat  or  its  value.  No  bill  of 
exceptions  was  taken  showing  the  evidence  introduced  by  either  party, 
nor  was  there  a  general  verdict.  Having  regard  alone  to  the  ques- 
tions and  answers  propounded  to  the  jury,  it  is  clear  that  plaintiffs 
did  not  prove  their  case,  as  made  by  the  first  count,  which  proceeded 
upon  the  ground  that  the  wheat  was  the  property  of  the  plaintiffs. 
It  is  equally  clear  that  the  jury  made  no  finding  upon  the  issue,  raised 
by  the  second  count,  as  to  the  alleged  assignment  by  the  bank  to 
plaintiffs.  No  question  was  propounded  to  the  jury  upon  that  sub- 
ject, nor  was  that  point  covered  by  the  written  stipulation  as  to  the 
amonnt  of  freight  and  the  value  of  the  wheat.  We  infer  from  the 
oral  statement  of  counsel  for  plaintiffs  that,  at  the  trial  below,  the 
assignment  by  the  bank  was  conceded,  and  that  the  final  judgment 
was  based,  in  part,  upon  that  concession.  But  in  that  representa- 
tion, counsel  who  appeared  in  this  court  for  defendants, — but  who  did 
not  participate  in  the  trial  in  the  circuit  court, — did  not  feel  author- 
ized to  concur.  Looking,  therefore,  as  we  must,  to  the  case  as  dis- 
closed by  the  record,  we  are  constrained  to  hold  that  the  answers  to 
the  special  questions  propounded  by  the  court,  being  silent  as  to  the 
assigament  by  the  bank,  did  not  furnish  a  basis  for  judgment  in  be- 
half of  plaintiffs.  Without  proof  upon  that  point,  plaintiffs,  it  ia 
manifest,  were  not  entitled  to  judgment  upon  the  second  count. 
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In  Patterson  t.  V.  8.  2  Wheat.  225,  it  was  said  that  if  it  appeared 
to  the  court  of  original  jurisdiction,  or  to  the  appellate  court,  that 
the  verdict  was  confined  to  a  part  only  of  the  matter  in  issue,  no 
judgment  could  be  rendered  upon  it.  In  Barnes  v.  Williamg,  11 
Wheat.  415,  the  claim  of  the  plaintiff  being  founded  npon  a  bequest 
of  certain  slaves,  it  was  essential  to  a  recovery  at  law  that  the  assent 
of  the  executor  to  the  legacy  should  be  proved.  This  court,  speaking 
hj  Chief  Justice  MkRauLUL,  said : 

"Altbough  in  the  opinion  of  the  court  there  was  sufiBclent  evidence  in  the 
special  verdict  from  which  the  jury  might  have  found  the  fact,  yet  they  have 
not  found  it,  and  the  court  could  not,  upon  a  special  verdict,  intend  it.  The 
special  verdict  was  defective  in  stating  the  evidence  of  the  fact,  instead  of  the 
fact  itself.  It  was  impossible,  therefore,  tliat  a  judgment  could  be  pronounced 
for  the  plaintiff." 

But  it  is  snggiested  that  the  final  judgment,  npon  its  face,  shows 
that  it  was  not  based,  exclusively,  on  answers  to  the  special  qnestions, 
and  the  stipulation  by  the  parties  as  to  the  amount  of  freight  and 
value  of  wheat;  but,  also,  "upon  facts  conceded  or  not  disputed  upon 
the  trial."  Although  this  court  is  not  informed  by  the  record  as  to 
what  those  conceded  and  undisputed  facts*are,  it  is  insisted  that  we 
should  presume,  in  support  of  the  judgment,  that  they  were,  in  con* 
nection  with  the  facts  specially  found,  sufficient  to  justify  the  action 
of  the  court  below.  This  position,  it  is  contended,  is  sustained  by 
numerous  decisions  of  the  supreme  court  of  Wisconsin,  upon  the  sub- 
ject  of  general  and  special  verdicts,  as  defined  and  regulated  by  the 
laws  of  that  state  in  force  when  this  action  was  tried. 

It  is  not  necessary,  in  this  opinion,  to  enter  upon  an  examination 
of  those  decisions,  or  to  consider  how  far  the  local  law  controls  in  de- 
termining, either  the  essential  requisites  of  a  special  verdict  in  the 
courts  of  the  United  States,  or  the  conditions  under  which. a  judg- 
ment will  be  presumed  to  have  been  supported  by  facts  other  than 
those  set  out  in  a  special  verdict.  The  difficulty  we  have  arises  from 
other  considerations.  The  record  discloses  that  the  defendants  had 
a  determination,  by  the  jury,  of  a  part  of  the  facts,  while  other  facts, 
upon  which  the  final  judgment  was  rested,  were  found,  by  the  court, 
to  have  been  conceded,  or  not  disputed.  If  we  should  presume  that 
there  were  no  material  facts  considered  by  the  court  beyond  those 
found  in  the  answers  to  special  questions,  then,  as  we  have  seen,  the 
facts  found  do  not  authorize  the  judgment.  If,  on  the  other  hand, 
we  should  adjudge  it  to  have  been  defendants'-  duty  to  preserve  the 
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evideoee  in  a  bill  of  exeeptions,  and  that,  in  deferenoe  to  the  deeis* 
ions  of  the  state  court,  it  shoald  be  presamed  that  the  "facts  con- 
ceded or  not  disputed  at  tho  trial"  were,  in  connection  with  the  facts 
ascertained  by  the  jury,  ample  to  support  the  judgment,  we  then  have 
a  case  at  law  which  the  juiy  was  sworn  to  try,  determined,  as  to  cer- 
tain material  facts,  by  the  court  alone,  without  a  waiver  of  jury  trial 


j  as  to  such  facts. 


It  was  the  province  of  the  jury  to  pass  upon  the  issues  of  fa<:t,  and 
it  was  the  right  of  the  defendants,  secured  by  the  constitution  of  the 
United  States,  to  have  them  do  so.  That  right  could  have  been 
waived,  bat  it  could  not  be  taken  from  them  by  the  court.  If,  upon 
the  trial,  all  the  facts  essential  to  recovery  had  been  undisputed,  or 
so  conclusively  established  the  eause  of  action  as  to  have  authorized 
the  withdrawal  of  the  case  altogether  from  the  jury,  by  a  peremptory 
instruction  to  find  for  plaintiffs,  it  would  still  have  been  necessary 
that  the  jury  make  its  verdict,  albeit  in  conformity  with  the  order  of 
the  ooort.  The  court  could  not,  consistently  with  the  oonstitntional 
right  of  trial  by  jury,  submit  a  part  of  the  facts  to  the  jury,  and, 
itself,  determine  the  remainder  without  a  waiver  by  the  defendants  of 
a  verdict  by  the  jury.  In  civil  cases,  other  than  those  in  equity  and 
admiralty,  and  except  where  it  is  otherwise  provided  in  bankruptcy 
proceedings,  "the  trial  of  issues  of  fact" — that  is,  of  all  the  material 
issues  of  fact — "in  the  circuit  courts  shall  be  by  jury,"  unless  the 
parties,  or  their  attorneys  of  record,  stipulate  in  writing  for  the 
waiver  of  a  juiy.  Bev.  St.  §§  648-9.  There  is  no  such  stipulation 
in  this  ease,  and  there  is  nothing  in  the  record  from  which  such  stip- 
olation  or  waiver  may  be  inferred.  It  has  been  often  said  by  this 
court  that  the  trial  by  jury  is  a  fundamental  guaranty  of  the  rights 
and  liberties  of  the  people.  Consequently,  eveiy  reasonable  presump- 
tion should  be  indulged  against  its  waiver.  For  these  reasons  the 
judgment  below  must  be  reversed. 

One  other  point  discussed  by  counsel  for  defendants  in  error  must 
be  noticed.  He  insisted  that  the  order  of  reversal,  if  one  be  made, 
should  be  accompanied  by  a  direction  to  the  court  below  to  restrict 
the  next  trial  to  such  issues  as  are  not  covered  by  the  answers  of  the 
jury  to  special  questions.  In  support  of  this  position  we  have  been 
referred  to  several  adjudications  which  seem  to  recognize  the  author- 
ity of  the  court,  when  setting  aside  a  judgment,  to  restrict  the  subse- 
quent trial  to  such  issues  as  were  not  passed  upon  by  the  jury  at  the 
first  trial.  Whether  this  contention  be  sound  or  not  we  need  not  now 
determine,  for  the  reason  that  the  grounds  upon  which  it  rests  have 
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>  no  existence,  where,  as  here,  the  ease,  as  to  the  issues  triable  by  jury, 
was  not  submitted  to  the  jury  in  the  mode  required  by  law.  There 
is,  then,  no  alternative  but  to  reverse  the  judgment,  with  directions 
that  a  trial  be  had  apon  all  the  material  issues  of  fact.  It  is  so 
ordered. 


(106  U.  S.  895) 

Emro  V.  Gobrbll,  Adm'r,  etc.,  and  others. 

(December  4, 1882.) 

RxuoTAi.  OF  Cause— Acrr  or  1860. 

The  MSt  of  Jnly  27, 1866,  (14  Bt.  c.  288,  p.  306,)  relating  to  the  remoyal  of  canset 
from  state  courts  to  the  federal  courts,  was  repealed  by  the  act  of  March  3, 
1876,  and  aliens  cannot  remove  causes  under  its  provisions. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  New  York. 

Wm.  M.  Evwrts,  C.  F.  Souihmayd,  and  Joa,  H.  Choate,  for  appel- 
lant. 

Samuel  H.  Wilcox,  for  appellees. 

Waitb,  C.  J.  This  is  a  suit  begun  in  the  supreme  court  of  New  York 
by  a  citizen  of  that  state  against  other  citizens  of  the  same  state  and 
Henry  Seymour  King,  an  alien,  and  a  subject  of  the  queen  of  the 
united  kingdom  of  Great  Britain  and  Ireland.  King,  the  alien, 
claiming  that  there  could  be  a  final  determination  of  the  controversy, 
so  far  as  it  concerned  him,  without  the  presence  of  the  other  defend- 
ants as  parties  in  the  cause,  filed  in  the  state  court  his  petition  for  a 
removal  to  the  circuit  court  of  the  United  States.  In  the  circuit 
court  a  motion  was  made  to  remand  the  cause,  which  was  granted, 
and,  from  an  order  to  that  effect,  this  appeal  has  been  taken.  It  is 
conceded  that  the  case  was  not  removed  under  the  second  section  of 
the  act  of  March  3, 1875,  c.  137,  (1  Supp.  Rev.  St.  174,)  and  that  the 
jurisdiction  of  the  circuit  court  rests  solely  on  the  second  subdivision 
of  section  639  of  the  Revised  Statutes.  It  was  said  at  the  last  term,  in 
Hyde  v.  Ruble,  104  U.  S.  407,  that  this  subdivision  was  repealed  by  the  act 
of  1785 ;  but  as  that  was  a  case  between  citizens  of  different  states,  and 
no  question  arose  as  to  the  right  of  alien  defendants  to  a  removal  when 
there  could  be  a  final  determination  of  the  controversy,  so  far  as  it  con- 
cerned them,  without  the  presence  of  the  other  defendants,  we  have 
now  considered  the  matter  in  that  aspect.  While  repeals  by  impli- 
cation are  not  favored,  it  is  well  settled  that  where  two  acts  are  not 
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in  all  respects  repugnant,  if  the  later  act  covers  the  whole  sabject  of 
the  earlier,  and  embraces  new  provisions  which  plainly  show  that 
the  last  was  intended  as  a  substitute  for  the  first,  it  will  operate  as  a 
repeal.  This  subject  was  fully  considered  in  U.  S.  v.  Tynen,  11 
Wall.  92,  where  the  early  anthorities  are  cited  and  reviewed  at  con- 
siderable length.  This  rule,  w^  think,  is  decisive  of  the  present 
case.  Section  639,  in  its  first  subdivision,  provided  for  a  removal 
by  the  defendant,  where  the  suit  is  against  an  alien,  or  is  by  a  citizeu 
of  the  state  in  which  the  suit  is  brought  against  a  citizen  of  another 
state.  The  petition  for  removal  was  to  be  filed  by  the  defendant  at 
the  time  of  entering  his  appearance  in  the  state  court.  This  is  a  re- 
prodaction  of  the  provisions  of  section  12  of  the  judiciary  act  of  1789, 
c.  20,  (1  St.  79.) 

The  second  subdivision  related  to  salts  against  an  alien  and  a  citi- 
zen of  the  state  in  which  the  suit  was  brought,  and  to  suits  by  citi- 
zens of  such  state  against  a  citizen  of  the  same  and  a  citizen  of  an- 
other state.  In  such  suits  the  defendant,  who  was  an  alien,  or  a 
citizen  of  another  state,  might  have  a  removal,  if  the  suit,  so  far  as 
it  related  to  him,  was  brought  for  the  purpose  of  restraining  or  en- 
joining him,  or  was  one  where  there  could  be  a  final  determination  of 
the  oontfoversy,  so  far  as  it  concerned  him,  without  the  presence  of 
the  other  defendants  as  parties  in  the  cause.  The  petition  for  such 
a  removal  could  be  filed  at  any  time  before  trial  or  final  hearing,  and 
the  removal  did  not  take  away  or  prejudice  the  right  of  the  plaintiff 
to  proceed  at  the  same  time  with  the  suit  in  the  staie  court,  as  against 
the  other  defendants.  This  subdivision  is  a  substantial  reproduction 
of  the  act  of  July '27,  1866,  c.  288,  (14  St.  306.)  The  aci^of 
1866  was  amended  by  the  act  of  March  2,  1867,  c.  196,  (14  St. 
558,)  so  that  in  a  suit  between  a  citizen  of  the  state  in  which  the  suit 
was  brought  and  a  citizen  of  another  state,  the  citizen  of  the  other 
state,  whether  plaintiff  or  defendant,  might  obtain  a  removal  if  he 
had  reason  to  and  did  believe  that  from  prejudice  or  local  influence 
he  would  not  be  able  to  obtain  justice  in  the  state  court.  Here,  too, 
the  petition  for  removal  could  be  filed  at  any  time  before  trial  or 
final  hearing.  This  act  of  1867  appears  as  the  third  subdivision  of 
section  639. 

The  twelfth  section  of  the  act  of  1789  remained  in  force,  without 
amendment  or  material  alteration,  except  by  the  acts  of  1866  and 
1867,  until  the  revision  of  the  statutes  in  1873.  Then  the  whole 
legislation  was  embodied  in  section  639  of  the  Eevised  Statutes,  which 
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waB  sabdivided  so  as  to  present  the  different  grounds  of  removal,  de- 
pending  on  citizenship,  separately. 

In  this  condition  of  the  law,  only  aliens  and  citizens  of  states  other 
than  that  in  which  the  sait  was  brought  could  obtain  a  remoTal  in 
any  case.  Save  in  cases  of  local  prejudice,  only  defendants  could  pe- 
tition, and  in  cases  of  local  prejudice  no  provision  was  made  for 
aliens.  No  provision  was  made  in  any  law  for  the  removal  of  cases 
arising  under  the  constitution  or  laws  of  the  United  States,  if  the 
necessary  citizenship  of  the  parties  did  not  exist.  In  1875  the  sub- 
ject of  removals  seems  to  have  been  brought  specially  to  the  attention 
of  congress,  and  the  act  of  that  year  passed.  Many  important  new 
provisions  were  introduced,  and  the  new  act  was  evidently  intended 
as  a  substitute  for  much  that  had  been  enacted  before.  Bemovalsof 
suits  arising  under  the  constitution  and  laws  of  the  United  States 
were  authorized  without  regard  to  the  citizenship  of  the  parties,  and 
instead  of  confining  the  privileges  of  removal  to  defendants  or  citi- 
zens of  states  other  than  that  in  which  the  suit  was  brought,  either 
party  was  allowed  to  move  in  that  behalf.  Instead  of  requiring  the 
petition  for  removal  to  be  filed  in  some  cases  when  the  defendant  en- 
tered his  appearance,  and  in  others  at  any  time  before  trial  or  final 
hearing,  all  petitions  to  which  that  act  applied  were  to  be  presented 
at  or  before  the  term  at  which  the  cause  could  be  first  tried.  Provis- 
ions for  citizens  and  subjects  of  foreign  states  must  have  been  in  the 
mind  of  congress  at  the  time,  because  in  the  first  clause  of  the  second 
section,  which  relates  to  the  removal  of  a  controversy  that  is  not  sep- 
arable, they  are  specially  named.  In  the  second  clause,  which 
retites  to  separable  controversies,  they  are  not,  and,  as  in  the  local- 
prejudice  subdivision  of  section  639,  that  privilege  is 'confined  tooiti- 
zens  of  the  United  States. 

In  the  law  of  1866  an  alien  defendant,  having  a  separable  contro- 
versy, could  remove.  When  that  law  was  extended  in  1867  to  cases 
of  local  prejudice,  only  citizens  were  included  in  the  extension. 

In  the  act  of  1875  the  removal  in  cases  of  separable  controversies 
was  not  confined  to  defendants,  but  either  party  could  apply.  Con- 
gress then,  as  it  seems  to  us,  manifested  its  intention  to  exclude  aliens 
from  the  privileges  of  such  a  removal,  just  as  it  did  in  1867,  in  cases 
of  local  prejudice.  The  whole  subject  was  evidently  up  for  consider- 
ation. The  first  and  second  subdivisions  of  section  639  were  thor- 
oughly revised  and  radically  modified.  There  cannot  be  a  shadow  of 
doubt  that,  except  as  to  aliens  in  the  second  subdivision,  both  these 
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snbdivisions  were  repealed,  and  ve  cannot  beliOTe,  if  oongresshad  in- 
tended to  oontinne  in  foree  that  part  of  the  second  Bubdivision 
which  allowed  an  alien  defendant  to  remove  a  oauae,  bo  far  as  it  re- 
lated  to  him,  and  gave  his  adversary  no  corresponding  right,  it  wonld 
have  been  left  to  inference  alone.  So  thorough  a  revision  implies, 
as  we  think,  an  intention  to  make  the  new  law  a  substitute  for  all 
that  those  subdivisions  contained.  The  last  clause  relating  to  separate 
controversies  needed  only  the  addition  of  the  word  "alien"  to  make  it 
cover  everything  in  the  second  sabdivision.  Had  it  been  added,  the 
law  would  have  been  uniform,  and  allowed  removals  by  both  parties 
in  all  eases  where  the  right  was  dependent  on  citizenship.  With  it 
out,  if  we  hold  that  the  old  law  is  unrepealed,  an  alien  defendant  will 
be  allowed  to  remove  his  separate  controversy  as  against  a  citizen, 
while  the  citizen  will  not  have  the  same  privilege  against  him.  This, 
we  are  satisfied,  it  was  not  the  intention  of  congress  to  do.  It  follows 
that  the  whole  of  the  second  subdivision  of  section  689  was  repealed  by 
the  act  of  1875,  and  that  the  cause  was  not  removable  on  the  separate 
petition  of  the  alien.  This  makes  it  uzmeoessary  to  consider  whethei 
there  was  in  the  suit  suolb  a  separate  controverqr  as  would  have  en 
titled  hiin  to  a  removal  if  the  law  had  been  otherwise. 

The  order  of  the  eixenit  court  remanding  the  cause  to  the  state 
court  is  afiOrmed. 


(106  V.  a  sn) 

Gbbxoi,  Sheriff,  eto.»  and  another  r.  Eibbt  OABPaHTKB  Co. 

Pecember  4, 1882.) 


KnonoEHT— Laiid  Sold  vob  Tazm— Tax  DBm>— Staib  Statdts— Boukdakt 
BBTWBxa  Btatbb— Writ  of  Ebbos— Bbvibw  on. 

Under  Motion  6  <rf  oliApter  188  of  the  Oenenl  LaWB  of  Wisconslii,  of  1861,  provid- 
ing that "  no  Mtion  shall  be  commenced  by  the  former  owner  or  owners  of  any 
lands,  or  by  any  person  claiming  under  him  or  them,  to  recover  possession  of 
land  which  has  been  sold  and  conveyed  by  deed  for  non-payment  of  taxes,  or 
to  avoid  such  deed,  unless  such  action  shall  be  conmienced  within  three  years 
next  after  the  recording  of  such  deed,"  land  is  to  be  regarded  as  having  been 
sold  for  non-payment  of  taxes,  although  the  sum  to  raise  which  it  was  sold  in- 
cluded five  cents  for  a  United  States  revenue  stamp,  to  be  put,  and  which  was 
put,  on  the  certificate  issued  to  the  purchaser  on  the  sale. 

A  deed  on  s  tax  sale  recited  that  "  B.  A.  Coleman,  assignee  of  Oconto  county," 
had  deposited  certificates  of  sale  showing  that  five  parcels,  each  of  which  sold 
for  so  much,  were  sold  "  to  the  said  Oconto  county,  and  by  Its  treasurer  as- 
signed to  S.  A.  Coleman,"  for  so  much  "in  the  whole,"  the  total  being  the 
suni  of  the  five  several  sums.   The  statute  (chapter  SO,  f  23,  of  the  Oen- 
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eral  Laws  of  Wisconsin,  of  1869)  prescribed  a  form  of  deed,  and  provided  that 
it  should  be  "substantially"  in  that  or  "  other  equivalent  form,"  siiowing  that 
the  land  was  sold  for  a  sum  named  "in  the  whole."  Htid,  that  the  deed  fol- 
lowed the  form  substantially. 

A  sherift  liaving  possession  of  property  under  a  writ  of  attachment  is  not  bound 
by  a  judgment  in  a  replevin  suit  to  which  he  was  not  a  paity,  and  in  which  he 
was  not  served  with  process,  and  did  not  appear,  and  which  he  did  not  defend, 
although  his  under-sheriff,  as  an  individual,  was  a  party  to  the  replevin  suit. 

The  waters  of  the  Menominee  river,  which  is  the  boundary  between  Michigan  and 
Wisconsin,  are,  by  section  8  of  the  act  of  congress  of  August  6, 1846,  (9  U.  S. 
St.  at  Large,  fi7,)  within  the. concurrent  lunsdiction  of  both  Wisconsin  and 
Michigan. 

Although  there  was  no  general  verdict  of  a  jury  in  this  case,  and  no  special  verdict 
in  any  form  known  to  the  common  law,  and  no  waiver  in  writing  of  a  jury 
trial,  and  no  such  finding  of  the  court  below  upon  the  facts  as  is  provided  for 
by  section  649  of  the  Revised  Statutes,  this  court,  on  a  written  stipulation  filed 
in  this  court  by  the  parties,  agreeing  upon  the  facts,  reviewed  tlie  case  on  a 
writ  of  error,  and  reversed  a  judgment  below  fcr  the  defendant,  and  directed  a- 
judgment  for  the  plaintiff,  in  an  action  of  trover. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Distriot  of  Wisconsin. 

S.  D,  Hastings,  Jr.,  for  plaintiffs  in  error." 

L.  S.  Dixon  and  B.  J.  Brown,  for  defendant  in  error. 

Blatchford,  J.  This  suit  was  brought  in  a  court  of  the  state  of 
Wisconsin,  by  Peter  W.  Geekie,  sheriff  of  Oconto  county,  Wisconsin, 
and  William  Klass,  citizens  of  Wisconsin,  against  the  Kirby  Carpen- 
ter Company,  an  Illinois  corporation,  and  was>remoyed  into  the  cir- 
cuit court  of  the  United  States  for  the  eastern  district  of  Wisconsin, 
before  answer.  The  cause  of  action  set  forth  in  the  complaint  waa 
that  the  plaintiff  Elasswas  the  owner  of  certain  saw-logs  lying  in  the 
waters  of  the  Menominee  river,  in  Oconto  county,  Wisconsin;  that 
in  April,  1876,  the  plaintiff  Geekie,  as  such  sheriff,  levied  on  and  at- 
tached said  logs  under  a  writ  of  attachment  issued  against  said  Klass 
by  the  circuit  court  of  said  county;  that  the  defendant,  by  its  em- 
ployes, took,  in  Wisconsin,  a  large  quantity  of  saw-logs  from  the 
sheriff,  and  converted  them  to  its  own  use,  to  the  value  of  $8,500; 
and  that  the  sheriff  expended  $940  in  endeavoring  to  safely  keep  the 
logs  so  wrongfully  taken,  and  as  increased  expense  in  keeping  what 
logs  the  defendant  did  not  succeed  in  taking.  The  claim  made  is  for 
treble  damages,  with  interest.  The  answer  s^ts  up  that  the  logs  were 
not  the  property  of  Klass,  but  were  the  property  of  the  defendant ; 
that  whatever  the  defepdant  did  in  regard  to  the  logs  was  done  under 
a  writ  of  replevin  issued  in  a  suit  brought  ty  it,  as  plaintiff,  in  the 
circuit  court  for  Menominee  county,  Michigan,  to  the  sheriff  of  that 
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eounty,  commanding  him  to  take  said  logs  and  deliver  them  to  it; 
and  that  said  sheriff  took  said  logs  into  his  onstody  under  said  writ 
in  said  ooonty  of  Menominee,  in  the  state  of  Michigan,  and  delivered 
them  to  said  company. 

The  case  was  tried  before  a  jvaj.  The  record  states  that  the  jury 
"rendered  a  special  verdict  in  answer  to  the  questions  propounded  by 
the  court,  said  questions  and  the  answers  of  the  jury  thereto  being  as 
follows."  There  is  no  other  or  further  special  verdict  than  the  eight 
questions  and  answers  which  then  follow,  and  there  is  no  general  ver- 
dict for  either  party.  Afterwards  the  plaintiffs  moved  the  court  "upon 
the  special  verdict,"  and  on  "the  records  and  evidence  in  said  cause," 
"for  judgment  in  their  favor  for  $6,791.66,  with  interest  at  the  rate 
of  7  per  cent,  per  annum  from  April  24,  1876,  and  costs."  The  de- 
fendant also  moved  for  judgment  in  its  favor  on  the  "special  verdict," 
"and  because  in  law  the  plaintiffs  established  no  cause  of  action."- 
The  court  ordered  judgment  in  favor  of  the  defendant  and  overruled 
the  motion  of  the  plaintiffs  for  judgment  in  their  favor.  Judgment 
was  rendered  for  the  defendant,  against  the  plaintiffs,  for  $186.02, 
costs.  This  writ  of  error  is  brought  by  the  plaintiffs  to  review  and 
reverse  this  judgment. 

At  the  trial,  as  appears  by  the  bill  of  exceptions,  the  plaintiffs,  to 
show  title  in  Elass  to  the  logs,  offered  in  evidence  a  tax  deed  from 
the  state  of  Wisconsin  and  Oconto  county  to  one  8.  A.  Coleman, 
dated  and  acknowledged  April  27,  1867,  and  the  certificate  of  its 
record  indorsed  on  it,  showing  that  it  was  recorded  in  the  office  of 
the  register  of  deeds  for  said  county,  on  the  same  day.  The  defend- 
ant objected  to  the  reception  of  the  deed  in  evidence  (1)  because  it 
was  not  in  the  form  prescribed  by  statute;  (2)  because  it  was  not 
executed  and  acknowledged  as  required  by  law ;  (8)  because  it  was 
void  upon  its  face.  The  court  reserved  its  rulings  on  said  objections, 
and  received  said  deed  and  certificate  in  evidence  subject  to  said  ob- 
jections. Like  objections  and  a  like  ruling  were  made  in  respect  to 
a  certified  copy  of  the  record  of  said  deed,  showing  the  date  of  its  re- 
cording. The  deed  covered  79  58-100  acres  of  land  in  section  13,  in 
town  38,  of  range  22,  and  120  acres  in  section  14,  in  town  33,  of 
range  22,  being  five  several  tracts,  all  in  Oconto  county.  The  sale 
was  for  $12.20,  which  was  the  amount  of  the  taxes  and  costs  of  sale. 
The  plaintiffs  then  proved  that  Elass  purchased  from  Coleman  the 
timber  standing  on  the  premises  described  in  the  deed;  that  all  the 
logs  in  controversy  were  out  by  Elass  from  the  premises  during  the 
winter  of  1875  and  1876,  and  put  into  the  river;  that  the  premises 
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remained  vacant  and  anoccnpied  daring  the  whole  of  the  three  jears 
next  after  the  recording  of  the  deed;  that  the  logs  were  held  by 
Geekie,  as  sheriff,  under  a  regular  and  valid  attachment  and  levy; 
and  that  the  company  claimed  to  own  the  logs  and  songht  to  take 
them  from  the  custody  of  Geekie. 

After  the  plaintiffs  had  rested,  the  defendant  offered  to  show  by 
certified  copied  of  the  records  from  Ooonto  county  that  the  county 
treasurer  of  that  county,  in  making  the  sale  of  the  lands  on  which 
the  said  tax  deed  to  Coleman  was  based,  added  to  the  amount  of  all 
legal  taxes  and  charges  for  which  each  of  said  tracts  was  liable  to 
be  sold  the  sum  of  five  cents  to  pay  for  a  United  States  revenue  stamp 
to  be  placed  on  the  certificate  issued  to  the  purchaser  on  such  sale; 
that  said  illegal  excess  of  five  cents  was  included  in  the  amount  for 
which  each  one  of  said  tracts  was  sold;  and  that  a  five-cent  United 
States  internal-revenue  stamp  was  affixed  to  each  one  of  said  certificates 
of  sale.  The  plaintiffs  objected  to  the  reception  of  said  evidence  as 
incompetent  and  immaterial,  because  said  tax  deed  was  regular  and 
valid  on  its  face,  and  had  been  recorded  more  than  three  years  before 
the  commencement  of  the  action  and  the  cutting  of  the  timber.  The 
court  reserved  its  ruling  on  said  objection  until  the  close  of  the  case, 
and  received  said  testimony  subject  to  said  objection.  It  was  then 
admitted  by  the  plaintiffs  that  the  facts  relative  to  said  sale  were  as 
the  defendant  offered  to  show  them  to  be,  but  not  waiving  their  ob- 
jection to  said  evidence,  or  consenting  to  its  being  received.  The 
defendant  then  gave  evidence  showing  that  it  owned  in  fee-simple,  at 
the  time  the  tax  deed  to  Coleman  was  executed  and  recorded,  the 
premises  from  which  said  timber  was  cut.  After  the  close  of  the  evi- 
dence the  questions  to  be  answered  by  the  jury  were  submitted  to 
them  by  the  court,  and  they  were  answered  by  the  jury.  The  bill  of 
exceptions  states  as  follows : 

"Both  said  plainti£Fs  and  said  defendant  filed  motions  for  judgment  on  the 
pleadings,  records,  and  evidence  in  said  cause,  and,  upon  the  argument  of  said 
counter-motions  and  said  objections  to  testimony  reserved,  the  conrt  overruled 
said  defendant's  objections  to  the  admissibility  of  said  tax  deed  in  evidence, 
and  said  plaintiffs'  objection  to  said  defendant's  testimony  showing  the  illegal 
excess  of  Ave  cents  in  the  amount  for  which  each  of  said  tracts  of  land  was 
sold  by  said  county  treasurer,  and  overruled  said  plaintiffs'  motion  for  judg>- 
ment,  and  ordered  judgment  for  said  defendant ;  to  each  of  which  said  rulings 
against  said  plaintiffs,  said  plaintiffs  then  and  there  duly  excepted." 

To  obviate  any  objection  that  this  court  oonld  not  review  the  judg- 
ment in  this  case  because  there  was  no  general  verdict  of  the  jury, 
and  no  special  v'erdiet  in  any  form  known  to  the  common  law,  and  no 


Digitized  by 


Google 


OBBKIB  V.  SIABY   OABPBNTSB  00.  819 

waiver  in  writing  of  a  jury  trial,  and  no  snch  proceeding  of  the  coort 
•below  apon  the  facts  as  is  provided  for  by  section  649  of  the  Revised 
Statutes,  the  parties  have  filed  in  this  ooort  a  written  stipulation, 
agreeing  "that  the  facts  appearing  from  the  special  verdict  and  stated 
by  the  bill  of  exceptions  to  have  been  proved,  shall  be  taken  and  con- 
sidered as  the  facts  in  this  case  for  all  purposes,  and  as  fully  as  if 
they  had  been  specifically  fonnd  by  the  circuit  court ;"  and  "that  the 
circuit  court  submitted  certain  questions  to  the  jury  by  agreement  of 
the  parties,  and  that  the  other  facts  were  to  be  found  and  stated  as 
shown  by  the  bill  of  exceptions,  and  that  upon  the  whole  case,  as  thus 
shown,  judgment  was  to  be  pronounced  by  the  court  below,  as  they 
should  determine  the  law."  The  ground  upon  which  the  circuit  court 
overruled  the  objection  of  the  plaintiffs  to  the  testimony  on  the  part 
of  the  defendant  to  show  the  illegal  excess  of  five  cents  in  the  amount 
for  which  each  of  the  tracts  of  land  was  sold,  was  that,  in  being  sold 
to  raise  the  five  cents,  the  land  was  sold  for  that  which  was  not  a 
tax;  that  the  amount  assessed  against  the  land  for  a  tax  was  less 
than  the  amount  for  which  it  was  sold;  that,  although  a  tax  was  in- 
cluded in  that  amount,  there  was  also  included  in  it  that  for  which 
the  land  could  not  be  sold;  and  that  this  fact  deprived  the  officer  of 
the  power  to  sell  and  made  the  tax  deed  void.  The  statute  of  Wis* 
consin  applicable  to  this  subject  is  found  in  chapter  138  of  the  Gen- 
eral Laws  of  1861,  §§  5  and  6:   . 

"Sec.  5.  Ko  action  shall  bo  commenced  by  the  former  owner  or  owners  of 
any  lands,  or  by  any  person  claiming  under  him  or  them,  to  recover  possession 
of  land  which  has  been  sold  and  conveyed  by  deed  for  non-payment  of  taxes. 
or  to  avoid  snch  deed,  unless  such  action  shall  be  commenced  within  threp 
yeara  next  after  the  recording  of  such  deed.  Sec.  6.  The  limitation  for  bring- 
ing actions  prescribed  in  the  last  preceding  section  shall  not  apply  '  •  •  * 
where  the  taxes  for  the  non-payn^ent  of  which  the  land  was  sold  and  the  tax 
deed  executed  were  paid  prior  to  the  sale,  or  where  the  land  was  redeemed  from 
the  operations  of  such  sale,  as  provided  by  law,  nor  where  the  land  was  not 
liable  to  taxation." 

The  sole  question  presented  under  these  provisions  is  whether  the 
land  in  this  case  can  be  said  not  to  have  been  sold  for  non-payment 
of  taxes,  because  in  the  $12.20  for  which  it  was  sold  was  included 
25  cents  for  the  five  stamps,  in  addition  to  $11.95  for  taxes  proper. 
It  is  admitted  that  the  land  could  not  properly  be  sold  to  raise  the 
five  cents  as  a  tax,  and  that,  if  the  question  had  been  raised  on  be- 
half of  the  original  owner  of  the  land  in  a  suit  commenced  within 
three  years  next  after  the  recording  of  the  deed  on  the  sale,  he  could 
have  had  relief  against  the  sale;  but  it  is  contended  for  the  plaintiffs 
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in  error  that  the  lapse  of  the  three  years  prevented  the  questioning 
of  the  validity  of  the  deed  because  of  the  irregnlarity  complained  of.  • 

We  are  of  opinion  that  the  circuit  court  erred  in  it*  construction 
of  the  statute.  The  exceptions  in  section  6  do  not  apply  to  this  case, 
and.  the  land  was  sold  for  non-payment  of  taxes,  although  an  im- 
proper item  was  included  in  the  amount  for  which  the  sale  was  had. 
It  matters  not  whether  such  item  was  five  cents  for  a  revenue  stamp, 
or  an  illegal  excess  for  fees,  or  any  other  illegal  excess.  The  statute 
applies  whenever  there  has  been  an  actual  attempt,  however  defect- 
ive in  detail,  to  carry  out  a  proper  exercise  of  the  taxing  power.  Aa 
against  the  grantee  in  the  tax  deed  the  statute  puts  at  rest  all  objec- 
tions raised,  after  the  time  specified,  against  the  validity  of  the  tax 
proceeding,  from  and  including  the  assessment  of  the  land  to  and 
including  the  execution  of  the  deed.  If  the  deed  is  valid  on  its  face, 
and  purports  to  convey  the  land  on  a  sale  for  the  non-payment  of 
taxes,  it  is,  during  the  three  years,  prima  facie  evidence  of  the  regu- 
larity of  the  tax  proceeding,  and,  after  the  statute  has  run  in  favor  of 
the  grantee,  the  deed  becomes  conclusive  to  the  same  extent.  The 
general  autliority  of  the  taxing  officers  and  the  liability  of  the  land 
to  taxation  having  existed,  there  was  no  want  of  authority  to  put  the 
taxing  power  in  motion.  That  being  so,  the  lapse  of  time  establishes 
conclusively  the  validity  of  the  tax  and  of  the  sale,  as  agaiust  the 
irregularity  in  question.  There  having  been  jorisdiotion,  all  error 
was  conclusively  barred  by  the  statute.  This  construction  is  that 
held  by  the  supreme  court  of  Wisconsin  in  regard  to  this  statute  in 
Oconto  Co.  V.  Jerrard,  46  Wis.  317,  and  Milledge  v.  Coleman,  47  Wis. 
184;  and  it  is  said,  and  correctly,  in  the  latter  case,  that  that  is  the 
view  which  has  been  uniformly  taken  of  that  statute  by  that  court, 
and  that  to  adopt  a  contrary  view  would  disturb  numerous  titles. 
8uch  construction  was,  therefore,  always  a  rule  of  property,  in  respect 
to  land,  in  Wisconsin,  and  is  one  which  this  court  will  follow.  Say- 
d<tm  V.  Williamson,  24  How.  427.  In  Milledge  v.  Coleman  the  ille- 
gality alleged  was  the  including  of  five  cents  for  a  United  States 
revenue  stamp  in  the  amount  for  which  the  land  was  sold.  That 
case  was  decided  some  four  months  after  the  decision  in  the  present 
case  was  made  by  the  court  below. 

The  deed  in  question  was  not  open  to  the  other  objections  taken  to 
it  at  the  trial.  One  of  those  objections  was  that  the  deed  was  not 
substantially  in  the  form  prescribed  by  statute,  or  any  equivalent 
form,  and  was  void  upon  its  face.  The  form  is  given  in  chapter  50, 
§  22,  of  the  General  Laws  of  Wisconsin,  of  1859,  and  the  stat- 
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ote  says  that  the  deed  "shall  he  suhstantially  in  the  following  or  other 
equivalent  form."  There  is  no  doubt  that  the  form  mast  be  substan- 
tially porsaed,  or  the  deed  will  be  invalid.  Fart  of  the  form  is  a  re- 
cital that  the  purchaser  or  his  assignee  has  deposited  a  certificate, 
whereby  it  appears  that  certain  lands,  describing  them,  were,  for  the 
non-payment  of  taxes,  sold  by  the  officer  named  at  public  auction,  at 
a  place  and  time  named,  to  the  said  purchaser,  for  a  sum  named, 
"in  the  whole,  which  sum  was  the  amount  of  taxes  assessed  and  due 
and  unpaid"  on  said  tracts  of  land,  etc.  The  deed  in  the  present 
case  recites  that  "S.  A.  Coleman,  assignee  of  Oconto  coimty,"  has 
deposited  five  certificates,  whereby  it  appears  that  five  certain  parcels 
of  land,  describing  them,  three  containing  40  acres  each,  each  sold 
for  $3.43,  one  containing  39  58-100  acres,  sold  for  $2.43,  and  one 
containing  40  acres,  sold  for  $2.48,  were,  for  the  non-payment  of 
taxes,  sold  by  the  officer  named,  at  public  auction,  at  a  place  and  time 
named,  "to  the  said  Oconto  county,  and  by  its  treasurer  assigned  to 
S.  A.  Coleman,  for  the  sum  of  $12.20,  in  the  whole,  which  sum  was 
the  amount  of  taxes  assessed  and  due  and  unpaid"  on  said  tracts  of 
land,  etc. 

The  objection  made  is  that  the  recital  is  not  that  the  lands  were 
sold  for  so  much  in  the  whole,  but  that  they  were  sold  "to  the  said 
Oconto  county,  and  by  its  treasurer  assigned  to  S.  A.  Coleman,"  for 
so  much  in  the  whole ;  that  the  words,  "the  sum  of,"  in  the  recital, 
relate  to  the  word  "assigned;"  that  the  meaning  is  that  the  lands 
were  assigned  to  Coleman  for  the  $12.20  in  the  whole,  or  were  sold 
and  assigned  for  that  sum  in  the  whole,  and  not  that  they  were  sold 
for  that  sum  in  the  whole.  The  circuit  court  held  that  it  clearly 
enough  appeared,  taking  the  whole  deed  together,  for  what  sum  in 
dollars  and  cents  the  land  was  sold  in  the  whole,  as  required  by  the 
statute;  and  that,  taking  the  statement  as  to  the  $12.20  with  the 
preceding  statement  as  to  the  sum  for  which  each  parcel  of  land  sold, 
the  inference  was  irresistible  that  the  $12.20  was  the  amount  for 
which  the  land  was  sold  in  the  whole,  for  the  non-payment  of  taxes. 
We  think  this  view. was  correct.  A  like  construction  was  given  to 
a  recital  in  the  same  language,  by  the  supreme  court  of  Wisconsin,  in 
MUledge  v.  CoUman,  ubi  supra.  It  is  manifest  that  the  words,  "and 
by  its  treasurer  assigned  to  3.  A.  Coleman,"  are  to  be  read  as  if  they 
were  in  a  parenthesis.  In  connection  with  the  prior  words,  "Whereas, 
8.  A.  Coleman,  assignee  of  Oconto  county,  has  deposited,"  etc.,  they 
are  put  in  to  indicate  that  Oconto  county  was  the  purchaser,  and 
v.l— 21 
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Coleman  was  its  assignee  of  the  purchase  by  assignment  from  the 
treasurer  of  the  county.  Everything  required  by  the  statute  as  to 
form  is  found  in. the  deed,  irith  added  facts  as  to  the  assignment. 

The  objection  as  to  the  form  of  the  acknowledgment  of  the  deed 
does  not  seem  to  be  insisted  on  by  the  defendant  in  error.  We  think 
the  circuit  court  was  correct  in  its  ruling  that  the  acknowledgment 
was  in  proper  form.  The  same  form  was  upheld  a&  proper  by  the 
supreme  court  of  Wisconsin  in  MiUedge  v.  Coleman,  vbi  fupra. 

The  defendant  offered  in  evidence  at  the  trial  a  copy  of  a  judgment 
in  an  action  in  the  circuit  court  for  the  county  of  Menominee,  Mich- 
igan,  in  which  the  Eirby  Carpenter  Company  "was  plaintiff,  and  the 
Menominee  Biver  Manufacturing  Company,  Charles  J.  Ellis,  and 
Millard  F.  Powers  were  defendants,  in  which  action  a  writ  of  replevin 
was  issued  to  the  sheriff  of  said  county,  commanding  him  to  forth- 
with take  into  his  custody  the  goods  and  chattels  therein  mentioned, 
which  were  the  logs  in  controversy,  and  deliver  them  to  said  Kirby 
Carpenter  Company,  which  action  was  commenced  on  the  thirty-first 
day  of  May,  1876,  and  process  therein  served  on  said  parties  therein 
named  as  defendants  on  said  day,  and  in  which  action  judgment  was 
entered  as  by  default  against  the  defendants  therein  named  on  the 
twenty-fourth  day  of  September,  1878,  adjudging  the  title  to  said  logs 
to  be  in  said  Kirby  Carpenter  Company. "  The  plaintiffs  objected  to 
the  admission  of  said  record  in  evidence  as  incompetent  and  imma- 
terial, "because  neither  of  the  plaintiffs  in  this  action  were  parties  to 
said  action. "  The  court  reserved  its  ruling  upon  said  objection  and 
received  said  testimony  subject  to  said  objection.  The  record  does 
not  show  that  the  objection  was  afterwards  either  overruled  or  sus- 
tained. As  the  court  held  that  Coleman  acquired  no  title  under  the 
tax  deed,  it  was  unnecessary  for  it  to  make  any  ruling  as  to  the  effect 
of  the  judgment  in  the  replevin  suit.  But  under  the  stipulation  so 
made  in  this  court  the  question  is  here  to  be  passed  upon. 

The  bill  of  exceptions  states  that  the  defendant  showed  that  the 
Millard  F.  Powers  named  as  one  of  the  defendants  in  said  replevin 
suit  was  the  under-sheriff  of  Oconto  county ;  that  process  in  said  suit 
was  served  on  said  Powers  on  an  island  in  the  Menominee  river,  near 
its  mouth,  on  the  Michigan  side  of  the  main  channel  of  said  river, 
near  the  head  of  which  island  are  situated  what  are  called  the  divid- 
ing piers ;  and  that  at  the  time  of  the  service  of  said  process  upon 
said  Powers  he  was  on  said  island  assisting  the  plaintiff  Geekie  in 
his  endeavors  to  retain  said  logs  under  said  writ  of  attachment  ondei 
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which  they  weie  levied  on  by  said  Powers;  that  all  of  said  logs  that 
were  taken  from  said  plaintifis,  after  the  issaing  of  said  writ  of  replevin, 
were  taken  by  said  sheriff  and  his  posse,  acting  under  the  authority 
of  said  writ;  that  not  to  dzeeed  20  of  said  logs  came  to  the  possession 
of  said  defendant  before  the  issuing  of  said  writ  of  replevin ;  and  that 
the  point  in  said  Menominee  river  at  which  said  dividing  piers  are 
located,  and  at  which  said  defendant  took  from  said  Geekie  said  logs, 
was  on  the  Michigan  side  of  the  main  channel  of  said  river. 

The  bill  of  exceptions  states  that  the  plaintiffs  showed  that  Geekie, 
by  and  throng  Powers,  his  under-sheriff,  levied  on  said  logs  on  April 
84,  1876,  in  the  Menominee  river,  about  one  mile  above  said  piers; 
that  the  piers  were  managed  and  controlled  by  the  Menominee  Biver 
Mannfactnring  Company,  a  corporation;  that  Powers,  after  making 
the  levy,  remained  in  charge  of  the  logs  for  some  days,  and  then 
tamed  the  writ  over  to  Oeekie,  the  sheriff,  on  or  about  May  d,  1876, 
it  not  being  shown  on  the  trial  that  the  defendant  had  notice  of  that 
fact;  that  the  defendant  claimed  to  own  said  logs  and  sought  to  take 
them  from  the  eostody  of  said  sheriff,  as  they  passed  through  said 
dividing  piers ;  that  from  the  time  they  commenced  running  through 
said  piers  until  they  had  all  passed  through,  said  Geekie,  and  others 
acting  for  and  under  him,  and  parties  acting  for  and  under  the  direc- 
tion of  the  defendant,  were  struggling  with  each  other  for  the  pOsses* 
sion  of  the  logs ;  that  the  Menominee  river  runs  between  the  states  of 
Michigan  and  Wisconsin;  that  when  said  logs  were  levied  upon  by 
said  sheriff  they  were  in  a  bend  in  said  river  and  on  the  Wisconsin 
side  of  the  channel;  and  that  the  expense  of  executing  said  writ  of 
attachment  by  said  sheriff,  if  he  had  not  been  interfered  with  by  said 
defendant,  would  have  been  not  more  than  $240. 

The  questions  and  answers  forming  the  so-called  sjwoial  verdict 
were  as  follows: 

"(1)  Did  the  defendant  take,  or  cause  to  be  taken,  from  the  possession  of 
tlie  plaintiffs,  and  convert  to  its  own  use,  the  logs  in  qneetion,  or  any  part 
thereof?  Anmoer.  Yea.  (2)  If  you  answer  the  preceding  question  in  the 
affirmative,  then  when  were  said  logs  so  taken  from  the  possession  of  the 
plainttflS?  A.  On  the  twenty-fourth  day  of  April,  1876.  (8)  What  quantity 
of  logs,  if  any,  were  bo  taken  and  converted  to  its  own  use  by  the  defendant  ? 
A,  1,040,288  feet.  (4)  What  was  the  value  of  the  logs  so  taken  and  appro- 
priated by  the  defendant?  A,  Six  dollars  per  thousand  feet.  *  *  *  (6) 
What  was  the  amount  of  expenses  necessarily  incurred  and  paid  by  the  plain- 
as  Geekie  in  endeavoring  to  retain  possession  of  said  logs  ?  A.  $538.14.  (7) 
What  number  of  days  was  the  plaintiff  Geekie  necessarily  engaged  in  endeav- 
oring to  keep  possession  of  said  logs,  and  what  was  the  value  of  his  services 
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per  day?  A.  Forty-nine da78,at  thiM  doOan  per  day,  S147.  (8)  What  num-. 
ber  of  dayB  was  M.  F.  Po-wen  necessarily  engaged  in  attempting  to  keep  pos- 
session of  said  logs,  and  what  was  the  ralue  of  his  services  per  day?  A.  Fif- 
teen days,  at  three  dollars  per  day,  945." 

It  is  contended  for  the  defendant  in  error  that  Qeekie  was  eon- 
claded  by  the  jndgment  in  the  replevin  suit,  and  that,  although  b« 
was' not  a  party  to  it,  the  judgment  against  Powers,  his  nnder-sheiiff,' 
bound  him.  But  it  clearly  appears,  from  the  foregoing  facts,  thai- 
Powers  did  not  have  possession  of  the  logs  when  the  replevin  suit  was 
oommenced,  and  that  Qeekie  did.  Powers  was  sued  as  an  individual.  , 
Geekie  was  not  served  with  process  in  the  suit,  nor  did  he  appear  in 
it  or  defend  it;  and,  so  far  as  appears,  no  defense  was  made  to  it. 

It  is  further  contended  for  the  defendant  in  error  that  the  conver- 
sion .by  the  defendant  took  place  in  Michigan,  and  not  in  Wisconsin, 
as  alleged  in  the  complaint,  because  it  is  shown  that  the  place  where 
the  defendant  took  the  logs  from  G^kie  was  on  the  Mieh^an  side  of 
the  main  channel  of  the  river.  This  is  not  equivalent  to  a  finding 
that  the  taking  was  wholly  or  exclusively  in  Michigan,  so  as  to  make, ' 
as  against  Geekie,  a  taking  at  a  place  where  the  lien  of  the  attach- 
ment did  not  exist.  But,  aside  from  this,  the  Menominee  river  being,, 
as  found,  the  boundary  between  Michigan  and  Wisconsin  at  the  Hcut 
in  qwr,  Wisconsin  has,  by  section  3  of  the  act  of  congress  of  August 
6,  1846,  (9  n.  S.  St.  at  Large,  57,)  concurrent  jurisdiction  irWf 
Michigan  over  the  waters  of  the  Menominee  river. 

Elass  having  the  general  property  in  the  logs,  and  Geekie  a  special, 
property  in  them,  and  the  logs  having  been  taken  by  the  defendant 
from  the  possession  of  Geekie,  who  held  them  as  sheriff,  under  the. 
attachment  against  Elass,  it  was  proper  for  both  to  join  in  the  suit.. 
The  damages  found  to  have  been  sustained  by  each  may  be  added  to- 
gether and  awarded  to  them  as  plaintiffs.  The  damages  to  Elass  ar» 
the  value  of  the  logs,  1,040,238  feet  at  $6  per  thousand  feet,  being 
$6,241.42.  The  damages  to  Gteekie  are  the  $538.14  expenses,  less 
the  $240,  being  $298.14,  extra  expenses,  and  the  $147  and  the  $45. 
The  sum  of  the  whole  to  E^lass  and  Geekie  is  $6,731.56.  The  date 
of  the  conversion,  found  by  the  jury,  was  April  24,  1876.  There  ap- 
pears to  be  some  confusion  in  the  record.  It  is  stated  that  the  re- 
plevin suit  was  commenced  May  31, 1876;  that  all  of  the  logs  which 
were  taken  from  the  plaintiffs  after  the  issuing  of  the  writ  of  replevin 
were  taken  by  the  sheriff  under  that  writ ;  and  that  not  to  exceed  20 
of  snch  logs  came  to  the  possession  of  the  defendant  before  the  issu- 
ing of  said  writ.    Yet  the  jury  found  that  the  defendant  took  all  th« 
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logs  or  eansed  them  to  be  taken  from  the  poBsession  of  the  plaintiffs, 
and  converted  them  to  its  own  use,  on  the  twenty-fonrth  of  April, 
1876.  Bat  the  attachment  levy  was  made  on  the  twenty-fourth  of 
April  by  Powers,  and  the  record  states  that  he  remained  in  ebarge  of 
the  logs  for  some  days,  and  turned  the  writ  over  to  Geekie  on  May 
9th.  The  bill  of  exceptions  states,  however,  that  there  was  other  evi- 
dence tending  to  show  the  time  of  the  conversion  of  the  logs  by  the 
defendant,  and  the  manner  in  which  the  defendant  and  the  sheriff  of 
Menominee  county  took  possession  of  them.  On  the  whole,  we  think, 
that  as  to  the  damages  to  Elass  interest  should  be  given  from  the 
twenty-fourth  of  April,  1876,  the  date  of  conversion  found  by  the 
jury,  and  as  to  those  to  Geekie,  interest  should  be  given  from  the 
bringing  of  this  suit,  November  31,  1876. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and  the 
ease  is  remanded  to  that  court,  with  directions  to  it  to  enter  a  judg- 
ment for  the  plaintiffs  for  f  6,731.56,  with  lawful  interest  on  $«.241.42 
thereof  from  April  24,  1876,  and  with  lawful  interest  on  #490.14 
thereof  from  November  21,  1876,  with  costs. 


FmK  V.  O'NEiit. 

(December  11, 1882.) 
BzacnnoR— ExBMFTioNB— Btatb  Statdth. 

Wldle  United  States  courts  adopt  and  confonn  to  state  process  and  proceedings,  as 
a  general  rule,  yet  tbey  h^ve  authority  from  time  to  time  to  alter  the  process  in 
civil  actions  in  sucb  manner  as  they  may  deem  expedient,  and  to  make  addi- 
tions thereto  and  to  enlarge  the  effect  and  operation  of  the  process. 

The  courts  of  the  United  States  can  neither  adopt  nor  recognize  any  form  of  exe- 
cution, or  give  any  effect  to  it,  except  such  as  was  at  the  time  of  the  passage  of 
the  act  of  congress,  or  had  subsequently  become  at  the  time  of  its  adoption, 
a  writ  authorized  by  the  laws  of  the  state. 

Exemptions  from  levy  and  sale  under  executions  apply  equally  to  executions  on 
judgments  in  favor  of  the  United  States  as  to  those  in  favor  of  private  parties. 

▲  state  statute  exempting  homesteads  from  levy  and  sale  on  execution,  in  force  at 
the  time  the  adoption  of  section  916  of  the  Revised  Statutes,  and  remaining 
continuously  in  force  from  that  time,  becomes  a  law  of  the  United  States 
within  that  state,  and  applies  to  executions  issued  upon  judgments  in  civil 
causes  recovered  in  their  courts  in  their  own  name  and  behalf,  equally  with 
judgments  rendered  in  favor  of  private  parties. 

In  case  of  executions  on  judgments  in  civil  actions,  the  United  States  are  subject 
to  the  same  exemptions  as  apply  to  private  persons  by  the  law  of  the  state  in 
which  the  property  levied  on  is  found. 
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Appeal  from  the  Girciiit  Goait  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

Asat.  Atty.  Oen.  Maury,  tat  appellant. 

No  counsel  for  appellee. 

Matthews,  J.  This  is  a  bill  in  equity  filed  by  the  appellee  pray< 
ing  for  a  perpetual  injunction  to  restrain  the  appellant,  then  United 
States  marshal  for  the  district,  from  further  proceeding  under  a  ^. /a., 
issued  upon  a  judgment  rendered  in  favor  of  the  United  States  in  the 
district  court  for  the  eastern  district  of  Wisconsin,  against  the  ap- 
pellee and  others,  and  which  had  been  levied  on  real  estate  alleged 
to  be  the  homestead  of  the  appellee,  and  exempt  under  the  laws  of 
that  state  from  sale  on  execution.  The  premises  levied  on  are  de- 
scribed in  the  bill  as  40  acres  of  land,  with  a  dwelling-house  and  ap- 
purtenances thereon,  occupied  by  the  appellee  as  a  residence  for  him- 
self and  family,  consisting  of  his  wife  and  seven  children,  the  same 
being  used  for  agricultural  purposes,  not  included  in  any  town,  city, 
or  village  plat,  and  alleged  to  be  of  the  value  of  $6,000  and  upwards; 
and  it  is  aveiTed  that  the  cause  of  action  npon  which  the  judgment 
was  rendered  was  not  for  any  debt  or  liability  contracted  prior  to 
January  1,  1849.  To  this  bill  there  was  filed  a  general  demurrer, 
for  want  of  equity,  which  being  overruled,  and  the  appellant  declin- 
ing to  answer  or  plead,  a  decree  was  rendered  granting  the  relief 
prayed  for,  from  which  this  appeal  is  prosecuted.  The  provision  of 
the  statute  of  Wisconsin  on  the  subject  of  homestead  exemptions,  the 
benefit  of  which  was  secured  to  the  appellee  by  the  decree  appealed 
from,  is  as  follows : 

"A  homestead  to  be  selected  by  the  owner  thereof,  consisting',  when  not  in- 
cluded in  any  village  or  city,  of  any  quantity  of  land,  not  exceeding  40  a<ves, 
used  for  agricultural  purposes,  and  when  included  in  any  city  or  village,  of  a 
quantity  of  land  not  exceeding  one-fourth  of  an  acre,  and  the  dwelling-house 
thereon  and  its  appurtenances,  owned  and  occupied  by  any  resident  of  this 
state,  shall  be  exempt  from  seizure  or  sale  on  execution,  from  the  lien  of 
every  judgment,  and  from  liability  in  any  form  for  the  debts  of  such  owner, 
except  laborers',  mechanics',  and  purchase-money  liens,  and  mortgages  law- 
fully executed,  and  taxes  lawfully  assessed,  and  except  as  otherwise  specially 
provided  in  these  statutes,"  etc.    Rev.  St  Wis.  1878,  p.  783,  o.  130,  §  2983. 

This  statutory  provision  was  enacted  in  express  compliance  with 
a  constitutional  injunction,  wherein  it  was  declared,  in  the  seven- 
teenth section  of  the  bill  of  rights,  that  "the  privilege  of  the  debtor 
to  enjoy  the  necessary  comforts  of  life  shall  be  recognized  by  whole- 
some laws."  Phelps  v.  Rooney,  9  Wis.  70-83.  And  it  has  been  the 
constant  policy  of  the  state  in  this  legislation,  as  construed  by  many 
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deciaionB  of  its  sapreme  oonrt,  to  favor  by  liberal  interpretations  the 
exemptions  infovor  of  the  debtor.  "For  it  cannot  be  denied,"  says 
that  conrt  in  Hanson  v.  Edgar,  34  Wis.  653-657,  "that  in  all  the  en- 
actments found  in  our  statute  books  in  regard  to  homestead  exemp- 
tion, the  most  sedalons  oare  is  manifest  to  secure  the  homestead  to 
the  debtor  and  to  his  ^rife  and  family  against  all  debts  not  expressly 
charged  upon  it." 

We  have  found  no  case  in  which  the  question  has  been  raised,  or 
vhere  there  has  been  any  expression  of  judicial  opinion,  whether  the 
exemption  would  prevail  or  not,  as  to  judgments  in  favor  of  the  state; 
but  we  do  not  doubt,  from  the  language  of  the  constitutional  and 
statntoiy  provisions,  and  the  rules  of  construction  followed  in  other 
cases,  that  it  would  be  held  by  its  courts,  if  the  question  should  be 
directly  made,  that  the  state,  except  as  to  taxes,  which  are  expressly 
excepted,  would  be  bound  by  the  exemption. 

In  the  case  of  Doe  v.  Deavori,  11  Ga.  79,  it  was  decided  by  the 
supreme  court  of  Georgia,  in  1852,  that  the  state  was  bound  by 
acts  of  the  legislature  exempting  certain  articles  of  personal  prop- 
erty  from  levy  and  sale  for  debts,  for  the  benefit  of  the  wife  and 
children  of  the  debtor,  so  that  they  could  not  be  seized  and  sold  under 
execution  for  the  payment  of  taxes.     The  court  said,  page  89 : 

"  These  laws  are  founded  in  a  humane  regard  to  the  women  and  children  of 
families.  The  preamble  to  the  act  of  1822  announces  the  grounds  on  which 
the  legislature  acted.  '  Whereas,'  (is  its  language,) '  it  does  not  comport  with 
jnstlce  and  expediency  to  deprive  Innocent  and  hdpless  wonfen  and  children 
of  the  means  of  Bubeistence,  be  it  therefore  enacted,'  etc.  *  '  *  *  In  our 
judgment,  the  state  falls  within  the  operation  of  a  public  law,  passed  for  the 
benefit  of  the  poor,  and  the  state  is  within  the  policy  of  our  own  legislation 
upon  ibis  subject-matter." 

Mr.  Thompson,  in  his  Treatise  on  Homesteads  and  Exemptions, 
(section  886,)  says: 

"In  many  of  the  states  this  question  is  determined  by  the  express  provis- 
ions of  statutes,  which  dedare,  in  various  terms,  that  nothing  shall  be  exempt 
from  execution  where  the  debt  other  than  public  taxes,  is  due  the  state;  or 
where  the  debt  is  for  public  taxes  legally  assessed  upon  the  homestead  or  other 
property;  or  where  the  demand  is  for  a  public  wrong  committed,  punished  by 
fine.  But  where  the  question  has  arisen,  in  the  silence  of  statutes,  the  high- 
est courts  of  the  states,  with  two  exceptions,  haye  held  otherwise." 

The  case  of  Com.  v.  Cook,  8  Bush,  220,  which  is  one  of  the  ex- 
ceptions referred  to,  is  shown,  however,  to  have  been  materially 
qualified  by  the  decision  in  Com.  v.  Lay,  12  Bush,  288.  That  of 
Brooks  V.  State,  54  Ga.  36,  turned  on  the  point  that  the  exemption 
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claimed  operated  .retrospectively,  and  was  disallowed  on  the  anthoritj 
of  G^nn  T.  Barry,  15  Wall.  610.  So  that  in  point  of  fact  the  de- 
cieions  of  state  courts  upon  the  point  are  prsctioallj  unanimous. 

It  is  said,  however,  that  the  laws  of  the  state  creating  these  exemp- 
tions are  not  laws  for  the  United  States ;  tind  this  is  certainly  true, 
unless  they  have  been  made  such  by  congress  itself.  This  has  not 
been  an  open  question  in  this  court  since  the  decision  in  the  cases  of 
Wayman  t.  Southard,  10  Wheat.  1,  and  of  the  U.  8.  Bank  v.  Halstead, 
10  Wheat.  51.  Mr  Justice  Thompson,  delivering  the  opinion  of  the 
court  in  the  latter  case,  said : 

"An  officer  of  the  United  States  cannot,  in  the  discharge  of  his  doty,  be 
governed  and  controlled  by  state  laws,  any  further  than  such  laws  have  been 
adopted  and  sanctioned  by  the  legislative  authority  of  the  United  States. 
And  he  does  not,  in  such  case,  act  under  the  authority  of  the  state  law,  but 
under  that  of  the  United  States,  wliich  adopts  such  law.  An  execution  is  the 
fruit  and  end  of  the  suit,  and  is  very  aptly  called  the  life  of  the  law.  The  suit 
does  not  terminate  with  the  judgment ;  and  all  proceedings  on  the  execution 
are  proceedings  in  the  suit,"  etc. 

In  Wavman  v.  Southard,  10  Wheat.  49,  Chief  Justice  Marshall  had 
said  that  the  proposition  was  "one  of  those  political  axioms,  an  at- 
tempt to  demonstrate  which  would  be  a  waste  of  argument  not  to  be 
excused." 

The  question  therefore  is,  whether  the  United  States,  by  an  appro- 
priate legislative  act,  has  adopted  the  laws  of  Wisconsin  exempting 
homesteads  from  execution,  and,  if  at  all,  whether  they  apply  in 
oases  of  exechtions  upon  judgments  in  favor  of  the  United  States. 

Section  916,  Bev.  St.,  is  as  follows: 

'*  The  .party  recovering  a  judgment  in  any  common-law  cause  in  any  circuit 
or  district  court,  shall  be  entitled  to  similar  remedies  upon  the  same,  by  exe- 
cution or  otherwise,  to  reach  the  property  of  the  judgment  debtor,  as  are  now 
provided  in  like  causes  by  the  laws  of  the  state  in  which  such  court  is  held, 
or  by  any  such  laws  hereafter  enacted  which  may  be  adopted  by  general  rules 
of  such  circuit  or  district  courts  ;  and  such  courts  may,  from  time  to  time,  by 
general  rules,  adopt  such  state  laws  as  may  hereafter  be  in  force  in  such  state 
in  relation  to  remedies  upon  judgments  as  aforesaid,  by  eixecution  or  other- 
wise." 

This  provision,  in  its  present  form,  has  been  in  force  since  June  1, 
1872,  and  is  part  of  the  sixth  section  of  the  act  "to  further  the  admin* 
istration  of  justice,"  approved  on  that  date.  17  St.  at  Large,  196. 
It  is  the  result  of  a  policy  that  originated  with  the  organization  of 
our  judicial  system.  The  fourteenth  section  of  the  judiciary  act  of 
1789  (1  St.  at  Large,  81)  provided  that  the  courts  of  the  United 
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States  should  have  "power  to  issue  writs  of  snre  facias,  haheat  corpus, 
and  all  other  writs  not  specially  provided  for  by  statute,  which  may 
be  necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  principles  and  usages  of  law;"  and  this  was  held  to 
embrace  executions  upon  judgments.  Wayman  v.  Southard,  10  Wheat. 
1.  But  simultaneously  with  the  judiciary  act,  September  29,  1789, 
was  passed  the  first  "Act  to  regulate  processes  in  the  courts  of  the 
United  States,"  in  which  it  was  enacted  "that  until  farther  provision 
shall  be  made,  and  except  where  by  this  act  or  other  statutes  of  the 
United  States  is  otherwise  provided,  the  forms  of  writs  and  execu- 
tions, except  their  style  and  mode  of  process  and  rates  of  fees,  except 
fees  to  judges  in  the  circuit  and  district  courts  in  suits  at  common 
law,  shall  be  the  same  in  each  state/  respectively  as  are  now  used  or 
allowed  in  the  supreme  courts  of  the  same."  This  act  was  tempo* 
rary,  and  expired  by  its  own  limitation  at  the  end  of  the  next  session 
of  congress.  The  act  of  May  8,  1792,  provided  that  the  forms  of 
writs,  executions,  and  other  process,  and  the  forms  and  modes  of  pro- 
ceeding in  suits  at  common  law,  should  continue  to  be  the  same  as 
authorized  by  the  act  of  1789,  "subject,  however,  to  such  alterations 
and  additions  as  the  said  courts  respectively  shall  in  their  discretion 
deem  expedient,  or  to  such  regulations  as  the  supreme  court  shall 
think  proper,  from  time  to  time,  by  rule  to  prescribe  to  any  circuit  or 
district  court  concerning  the  same."  1  St.  at  Large,  275.  This  leg- 
islation came  under  review  in  this  court  in  the  cases  of  Wayman  v. 
Southard  and  U.  S.  Bank  v.  Halatead,  in  the  latter  of  which  it  is 
said,  (10  Wheat.  60 :) 

••  The  general  policy  of  all  the  laws  on  this  subject  is  very  apparent.  It  was 
intended  to  adopt  and  conform  to  the  state  process  and  proceedings  as  the 
general  rule,  but  under  such  guards  and  checks  as  might  be  necissary  to  insure 
the  due  exercise  of  the  powers  of  the  courts  of  the  United  States.  They  have 
authority,  therefore,  from  time  to  time,  to  alter  the  process  in  such  manner  as 
they  shall  deem  expedient,  and  likewise  to_  make  additions  thereto,  which  nec- 
essarily implies  a  power  to  enlarge  the  eCCect  and  operation  of  the  process." 

This  discretionary  power  in  the  courts  of  the  United  States  was 
restricted  by  the  act  of  May  19,  1828,  (4  St.  at  Large,  278,)  so  that 
thereafter  writs  of  execution  and  other  final  process  issued  on  judg- 
ments rendered  in  any  of  the  courts  of  the  United  States,  and  the 
proceedings  thereupon,  should  be  the  same,  except  their  style,  in  each 
state  respectively,  as  were  then  used  in  the  courts  of  such  state: 
provided,  however,  that  it  should  be  in  the  power  of  the  courts,  if 
they  saw  fit  in  their  discretion,  by  rule  of  court,  so  far  to  alter  final 
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proceBS  in  said  courts  as  to  conform  the  same  to  any  cbangd  wbioh 
might  be  adopted  by  the  legislatures  of  the  reapdctive  states  for  the 
srtate  courts.  It  will  be  seen  from  this  provision  that  it  was  there- 
after prohibited  to  the  courts  of  the  United  States  either  to  adopt  or 
recognize  any  form  of  execution,  or  give  any  effect  to  it,  except  such 
as  was,  at  the  time  of  the  passage  of  the  act,  or  had  subsequently 
become  at  the  time  of  their  adoption,  a  writ  authorized  by  the  laws 
of  the  state.  The  same  provision  has  ever  since  been  continued  in 
force,  and  is  now  embodied  in  section  916  of  the  Revised  Statutes, 
already  quoted. 

In  Beers  v.  Haughton,  9  Pet.  329,  which  was  governed  by  the  act 
of  1828,  it  was  held  that  "the  words, '  the  proceedings  on  the  writs  of 
execution  and  other  final  process,'  must,  from  their  very  import,  be 
construed  to  include  all  the  laws  which  regulate  the  rights,  duties, 
and  conduct  of  officers  in  the  service  of  such  process,  according  to 
its  exigency,  upon  the  person  or  property  of  the  execution  debtor, 
and  also  all  the  exemptions  from  arrest  or  imprisonment  under  such 
process  created  by  those  laws." 

It  is  further  to  be  observed  that  no  distinction  is  made,  in  any  of 
these  statutes  on  the  subject,  between  executions  on  judgments  in 
favor  of  private  parties  and  on  those  in  favor  of  the  United  States. 
And  as  there  is  no  provision  as  to  the  effect  of  executions  at  all, 
except  as  contained  in  this  legislation,  it  follows  necessarily  that  the 
exemptions  from  levy  and  sale,  under  executions  of  one  class,  apply 
equally  to  all,  including  those  on  judgments  recovered  by  the  United 
States.  The  general  power  to  issue  process,  originally  conferred  by 
section  14  of  the  judiciary  act  of  1789,  which  now  appears  as  section 
716,  Bev.  St.,  as  being  in  pari  materia  with  that  contained  in  section 
916,  must  be  construed  as  subject  to  the  same  limitations,  especially 
as  the  general  power  is  confined  in  express  terms  to  writs  not  specif- 
ically provided  for  by  statute,  and  hence,  ex  m  termini,  embraces 
none  included  in  the  subsequent  section.  Besides,  as  was  said  by 
Chief  Justice  Marshall,  in  Wayman  v.  Southard,  10  Wheat.  1-24, 
"this  section  provides  singly  for  issuing  the  writ,  and  prescribes  no 
rule  for  the  conduct  of  the  officer  while  obeying  its  mandate." 

As  the  statute  of  Wisconsin,  exempting  homesteads  from  levy  and 
sale  upon  executions,  was  in  force  at  the  time  the  act  of  congress  of 
June  1,  1872,  took  effect,  and  has  remained  so  continuously  from  that 
time,  it  also  follows  that  the  exemption  has  thereby  become  a  law  of 
the  United  States  within  that  state,  and  applies  to  executions  issued 
upon  judgments  in  civil  causes  recovered  in  their  courts  in  their  own 
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I  name  and  behalf,  equally  with  tboee  upon  judgments  rendered  in 

favor  of  private  parties.  LavrB  of  Wis.  1848,  pp.  40-41 ;  Rev.  St.  Wis. 
1871,  §  23,  p.  1548.     This  conclusion  cannot  be  avoided  by  the  con- 

i  sideration  which  has  been  urged  upon  us,  that  the  process  acts  do  not 

limit  the  sovereign  rights  of  the  United  States,  upon  the  principle 
that  the  sovereign  is  not  bound  by  such  laws,  unless  he  is  expressly 
named.     These  laws  are  the  expression  of  the  sovereign  will  on  the 

i  subject,  and  ate  conclusive  upon  the  judicial  and  executive  officers  to 

i  whom  they  are  addressed ;  and  as  they  forbid  the  issue  of  an  execu- 

,.  tion  in  every  case,  except  subject  to  the  limitations  which  they  men- 
tion, and  as  there  is  no  authority  to  issue  an  execution  in  any  case 
whatever,  except  as  conferred  by  them,  the  sovereign  right  invoked  is 
left  without  the  means  of  vindication.    The  United  States  cannot 

i  enforce  the  collection  of  a  debt  from  an  unwilling  debtor  except  by 

judicial  process.  They  must  bring  a  suit  and  obtain  a  judgment. 
To  reap  the  fruit  of  that  judgment  they  must  cause  an  execution  to 
issue.  The  courts  have  no  inherent  authority  to  take  any  one  of 
these  steps,  except  as  it  may  have  been  conferred  by  the  legislative 
department,  for  they  oan  exercise  no  jurisdiction  except  as  the  law 
confers  and  limits  it.  And  if  the  laws  in  question  do  not  pemut  an 
execution  to  issue  upon  a  judgment  in  favor  of  the  United  States,  ex- 
cept subject  to  the  exemptions  whioh^pply  to  citizens,  there  are  no 
others  which  confer  authority  to  issue  any  execution  at  all.  For,  as 
was  said  by  Mr.  Justice  Dakiel,  in  Cary  v.  Curtis,  8  How.  236-245, 
"the  courts  of  the  United  States  are  all  limited  in  their  nature  and 
constitution,  and  have  not  the  powers  inherent  in  courts  existing  by 
prescription  or  by  the  common  law."  This  objection  is  also  met  ex- 
pressly by  the  decision  of  this  court  in  the  case  of  U.  S.  v.  Knight,  14 
Pet.  801.  It  was  there  decided  that  the  act  of  May  19,  1828,  gives 
the  debtors  imprisoned  under  executions  from  the  courts  of  the  United 
States,  at  the  suit  of  the  United  States,  the  privilege  of  jail  limits  in 
the  several  states,  as  they  were  fixed  by  the  laws  of  the  several  states 
at  the  date  of  that  act.  It  was  there  objected,  as  here,  that  the  pro- 
vision of  the  statute  did  not  embrace  executions  issued  on  judgments 
rendered  in  favor  of  the  United  States,  npon  the  ground  that  the 
United  States  are  never  to  be  considered  as  embraced  in  any  statute 
unless  expressly  named.  Mr.  Justice  Babbous  delivered  the  opinion 
of  the  court,  and  said : 

"The  words  of  this  section  being  'that  writs  of  execution  and  other  final 
process  issned  on  judgments  and  decrees  rendered  in  any  of  the  courts  of  the 
United  States,'  it  is  obvious  that  the  language  is  sufficiently  comprehenaive 


Digitized  by 


Google 


SUPBEME  COUBT  REPORTBB. 

to  embrace  them,  unless  they  are  to  be  excluded  by  a  constniction  founded 
upon  the  principle  just  stated."  Referring  to  the  maxim  mdlum  temptu 
occurrit  regi,  he  says  it  rests  on  the  ground  that  no  laches  shall  be  imputed  to 
the  Bovereign,  but  be  adds:  "Not  upon  any  notion  of  prerogative;  for  even  iu 
England,  where  the  doctrine  is  stated  under  the  head  of  prerogative,  this,  in 
effect,  means  nothing  more  than  that  this  exception  is  made  from  the  statute 
for  the  public  good;  and  the  king  represents  the  notion.  The  real  ground  is 
a  great  principle  of  public  policy,  which  belongs  alike  to  all  governments,  that 
the  public  interest  should  not  be  prejudiced  by  the  negligence  of  public  officers, 
to  whose  care  they  are  confided.  Without  undertaking  to  lay  down  any  gen- 
eral rule  as  applicable  to  cases  of  this  kind,  we  feel  satisfied  that  when,  as  in 
this  case,  a  statute,  which  proposes  only  to  regulate  the  mode  of  proceeding  in 
suits,  does  not  divest  the  public  of  any  right,  does  not  violate  any  principle  of 
public  policy ;  but,  on  the  contrary,  makes  provisions,  in  accordance  with  the 
policy  which  the  government  has  indicated  by  many  acts  of  previous  legisla- 
tion, to  conform  to  state  laws,  in  giving  to  persons  imprisoned  under  their 
execution  the  privilege  of  jail  limits;  we  shall  best  carry  into  effect  the  legis- 
lative intent,  by  construing  the  executions  at  the  suit  of  the  United  States  to 
be  embraced  within  the  act  of  1828." 

The  same  line  of  reasoning  was  adopted  by  this  oonrt  in  the  case 
of  Green  v.  V.  8.  9  Wall.  655.  It  was  there  held  that  the  act  of 
July  3,  1864,  which  enacts  that  in  courts  of  the  United  States  there 
shall  be  no  exclusion  of  any  witness  in  civil  actions,  "because  he  is 
a  party  to  or  interested  in  th^  issue  tried;"  and  the  amendatory  act 
of  March  8,  1865,  making  certain  exceptions  to  the  rule,  apply  to 
civil  actions  in  which  the  United  States  are  a  party  as  well  as  to  those 
between  private  persons.  It  was  argued  by  the  attorney  general  that 
the  statutes  were  meant  to  give  both  parties  an  equal  standing  in 
court  in  respect  to  evidence;  that  the  United  States  not  being  able  to 
testify,  a  party  opposed  to  them  should  not  be  allowed  to  do  so  either; 
and  that,  independently  of  this,  it  was  a  rule  of  construction  that 
"the  king  is  not  bound  by  any  act  of  parliament,  imless  he  be  named 
therein  by  special  and  particular  words."  Mr.  Justice  Bbadley,  who 
delivered  the  opinion  of  the  court, replying  to  this  ai^ument,  said: 

••It  Is  arged  that  the  government  is  not  bound  by  a  law  unless  expressly 
named.  We  do  not  see  why  this  rule  of  construction  should  apply  to  acts  of 
legislation  which  lay  down  general  rules  of  procedure  in  civil  actions.  The 
very  fact  that  it  is  confined  to  cioU  actions  would  seem  to  show  that  congress 
intended  It  to  apply  to  actions  in  which  the  government  is  a  party,  as  well  as 
those  between  private  parties.  For  the  United  States  is  a  necessary  party  In 
All  criminal  actions  which  are  excluded  exvi  termini  ;  and  if  it  had  been  the 
intent  to  exclude  all  other  actions  in  which  the  government  is  a  party,  it 
would  have  been  more  natural  and  more  accurate  to  have  expressly  confined 
the  law  to  actions  in  which  the  government  is  not  a  party,  instead  of  confining 


Digitized  by 


Google 


FINE  V.  O'NBIL.  833 

it  to  civil  witlona.  It  would  then  have  corresponded  precisely  with  such  in-' 
tent.  Expressed  as  it  is,  the  intent  seema  to  embrace,  instead  of  excluding, 
civil  actions  in  which  the  government  is  a  party.  Nothing  adverse  to  this 
view  can  be  gathered  from  the  exceptions  made  in  the  amendment  passed  in 
1865." 

And  although  it  has  been  decided  by  the  highest  judicial  tribunals 
in  England,  {Feather  t.  Qiuen,  6  Best  &  S.  257 ;  Dixon  v.  London 
SToall  Arm$  Co.  L.  B.  1  App.  Gas.  632,)  that  the  sovereign  is  entitled 
to  the  use  of  a  patented  process  or  invention  without  compensation 
to  the  patentee,  because  the  privilege  granted  by  the  letters  patent  is 
granted  against  the  subjects  only,  and  not  against  the  crown,  a  con- 
trary doctrine  was  held  by  this  court  ia  James  v.  CampheU,  104  U.  S, 
356,  to  prevail  in  this  country.  Mr.  Justice  Bbadlby,  delivering  the 
opinion  of  the  court  in  that  case,  said : 

"  The  United  States  has  no  such  prerogative  as  that  which  is  claimed  by  the 
sovereigns  of  England  by  which  it  can  reserve  to  itself,  either  expressly  or 
by  implication,  a  superior  dominion  and  use,  in  that  which  it  grants  by  letters 
patent  to  those  who  entitled  themselves  to  such  grants.  The  government  of 
the'United  States,  as  well  as  the  citizen,  is  subject  to  the  constitution ;  and 
when  it  grants  a  patent,  the  grantee  is  entitled  to  it  as  a  matter  of  right,  and 
does  not  receive  it,  as  was  originally  supposed  to  be  the  case  in  England,  as  a 
matter  of  giace  and  favor." 

It  ia  true  that  in  the  case  of  U.  S.  t.  Herron,  20  Wall.  251, 
it  was  decided  that  a  debt  due  to  the  United  States  is  not  barred  by 
the  debtor's  discharge  with  certificate  nnder  the  bankrapt  act  of  1867; 
but  in  that  case  Mr.  Jastioe  Olitfobd  took  pains,  by  a  careful  colla- 
tion of  numerous  provisions  of  the  statute,  to  show  that  the  words 
"creditor  or  creditors, "  as  contained  in  the  act,  did  not  include  the 
United  States,  adopting  and  extending  the  definition  by  Mr.  Justice 
Blaokbttbit,  in  Woods  v.  De  Mattos,  8  Hurl.  &  C.  995,  because  used 
in  the  sense  of  persons  having  a  claim  which  can  be  proved  under 
the  bankruptcy,  and  not  required  by  the  act  to  be  paid  in  full  in 
preference  fA  all  others.  But  the  bankrupt  act  furnished  clear  evi- 
dence of  the  policy  of  congress  in  reference  to  exemptions  of  prop- 
erty from  sale  for  the  payment  of  debts,  by  excepting  from  its  opera- 
tion personal  property,  necessary  to  the  use  of  the  family,  to  the 
amount  of  $500,  and  such  other  property  as  was  exempt  from  execu- 
tion by  the  laws  of  the  United  States  and  of  the  state  of  the  debtor's 
domicile.  Bev.  St.  §  5045.  And  oongress,  since  May  20,  '  1862, 
(12  St.  at  Large,  892,)  vh&D  it  passed  the  first  act  providisg  for  the 
acquisition  of  homesteads  for  actual  settlers  upon  the  public  lands, 
made  their  exemption  from  ;Baleoa  execution  a  permanent  part  of  a  na- 
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tional  policy,  by  declaring  that  lands  bo  acquired  should  not  "in  any 
event  become  liable  to  the  satisfaction  of  any  debt  contracted  prior 
to  the  issuing  of  the  patent  therefor."  Bev.  St.  §  2296;  Seymours. 
Sanders,  3  Dill,  437;  Russell  v.' Lowth,  21  Minn,  167. 

If  a  contrary  construction  to  the  process  acts  should  be  given,  on 
the  ground  that  th'ey  do  not  include  the  United  States,  which,  although 
a  litigant,  continues  nevertheless  to  exercise  the  prerogatives  of  a  sov- 
ereign, it  would  follow  that  they  might  resort  to  any  writ  known  to 
the  common  law,  however  antiquated  or  obsolete,  and  in  defiance  of 
the  progress  of  enlightened  legislation  on  that  subject,  revive  all  the 
hardships  of  imprisonment  for  debt,  even  without  the  liberty  of  local 
statutory  jail  limits.  But  that  this  is  not  within  the  meaning  of 
these  acts  of  congress  we  have  positive  and  plenary  proof  in  section 
1042  of  the  Revised  Statutes.  This  was  section  14  of  the  act  of  June 
1,  1872,  (17  St,  at  Large,  198.)  It  provides  that  "when  a  poor  con- 
vict, sentenced  by  any  court  of  the  United  States  to  pay  fine,  or 
fine  and  cost,  whether  with  or  without  imprisonment,  has  been  con- 
fined in  prison  30  days  solely  for  the  non-payment  of  such  fine,  or 
fine  and  cost,  he  may  make  application  in  writing  to  any  commis- 
sioner of  the  United  States  court  in  the  district  where  he  is  impris- 
oned, setting  forth  his  inability  to  pay  such  fine,  or  fine  and  coat,  and 
after  notice  to  the  district  attorney  of  the  United  States,  who  may 
appear,  offer  evidence,  and  be  heard,  the  commissioner  shall  proceed 
to  hear  and  determine  the  matter;  and  if  on  examination  it  shall 
appear  to  him  that  such  convict  is  unable  to  pay  suoh  fine,  or  fine 
and  cost,  and  that  he  has  not  any  property  exceeding  $20  in  value, 
except  such  as  is  by  law  exempt  from  being  taken  on  execution  foi 
debt,  the  commissioner  shall  administer  to  him"  an  oath,  the  form  of 
trhich  is  set  out,  in  -which  he  swears  that  he  has  not  any  property, 
real  or  personal,  to  the  amount  of  $20,  except  such  as  is  by  law  ex- 
empt from  being  taken  on  civil  precept  for  debt  by  the  laws  of  the 
state,  where  the  oath  is  administered,  and  that  he  has  no  property  in 
any  way  conveyed  or  concealed,  or  in  any  way  disposed  of,  for  his 
future  use  or  benefit.  "And  thereupon,"  the  statute  proceeds,  "such 
convict  shall  be  discharged,"  etc.  This  section  ia  repeated  as  section 
6296,  Bev.  St.,  under  the  title,  "Bemissiou  of  Fines,  Penalties,  and 
Forfeitures." 

Nothing  can  be  more  clear  than  this,  as  a  recognition  by  congress, 
that  in  case  of  executions  upon  judgments  in  civil  actions  the  United 
States  are  subject  to  the  same  exemptions  as  apply  to  private  persons 
by  the  law  of  the  state,  in  which  the  property  levied  on  is  found;  and 
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that,  by  this  proTision  in  favor  of  poor  oonvicts,  it  was  intended,  even 
in  cases  of  sentences  for  fines  for  criminal  offenses  against  the  laws 
of  the  United  States  that  the  execution  against  property  for  its  coUec- 
tion  shoold  be  sabjected  to  the  same  exemptions  as  in  civil  oases. 

In  The  Magdalen  College  Case,  11  Coke,  665,  Lord  Coke,  referring 
to  Lord  Berkley'g  Case,  Flowd.  246,  declares  that  it  was  there  held 
that  the  king  was  bound  by  the  statute  De  doni$,  13  £dw.  I.,  because, 
for  other  reasons,  "it  was  an  act  of  preservation  of  the  possession  of 
noblemen,  gentleman,  and  others,"  and  "the  said  act,"  he  continues, 
"shall  not  bind  the  king  only,  where  he  took  an  estate  in  bis  natural 
capacity,  as  to  him  and  the  heirs  male  of  his  body,  but  also  when  he 
claims  an  inheritance  as  king  by  his  prelrogative."  ^y  parity  of  rea- 
soning, based  on  the  declared  public  policy  of  states,  where  the  peo- 
ple are  the  sovereign,  laws  which  are  acts  of  preservation  of  the  home 
of  the  family,  exclude  the  supposition  of  any  adverse  public  interest, 
because  none  can  be  thought  hostile  to  that,  and  the  case  is  brought 
within  the  humane  exception  that  identifies  the  public  good  with  the 
private  right,  and  declares  "that  general  statutes,  which  provide  nec- 
essary and  profitable  remedy  for  the  maintenance  of  religion,  the  ad- 
vancement of  good  learning  and  for  the  relief  of  the  poor,  shall  be 
extended  generally  according  to  their  words;"  for  civilization  has  no 
promise  that  is  not  nourished  in  the  bosom  of  the  secure  and  well- 
ordered  l\ou8ehold. 

The  decree  of  the  circuit  court  is  affirmed. 


(106  U.  S.  446) 

DoDOB  V,  Fbbxdhan'b  Savings  &  Tbust  Oo. 

(December  11,  1882.) 

FoRscix)BnBE — Dkcrex— Pbocebdb  of  Saia 

Section  808  of  the  Revised  Statutes  applies  to  snits  for  the  forecloeaie  of  deeds  of 
trnst  in  the  nature  of  mortgages  to  secure  the  payment  of  money,  and  author- 
izes a  decree  in  favor  of  the  plaintUf  against  the  debtor  defendant  for  the  pay- 
ment of  the  balance  of  the  debt  that  may  remain  due  after  the  application 
thereto  of  the  proceeds  of  the  sale  of  the  trust  property,  and  an  order  for  exe- 
cution thereof  as  at  law. 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 
John  D.  McPherson  and  Randall  Hagner,  for  appellant. 
Enoch  Totten  and  Wm.  A.  MeKenney,  for  appellee. 
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Waits,  C.  J.  Section  808  of  the  Revised  Statates  relating  to  the 
District  of  Columbia  is  as  follows : 

"  Section  808.  The  proceeding  lo  enforce  any  lien  shall  be  by  bill  or  peti- 
tion in  eqnity,  and  the  decree,  besides  subjecting  the  thing  upon  which  the 
lie^  has  attached  to  the  satisfaction  of  the  plaintiffs  demand  against  the  de- 
fendant, shall  adjudge  that  the  plaintiff  recover  his  demand  against  the  de- 
fendant and  that  he  may  have  execution  thereof  as  at  law." 

This  statate  applies  to  suits  for  the  forecloaore  of  deeds  of  trust  in 
the  nature  of  mortgages  to  secure  the  payment  of  money,  and  author- 
izes a  decree  in  favor  of  the  plaintiff  against  the  debtor  defendant  for 
the  payment  of  the  balance  of  the  debt  that  may  remain  due  after 
the  application  thereto  of  the  proceeds  of  the  sale  of  the  trust  prop* 
erty,  and  an  order  for  execution  thereof,  as  at  law.  This  is  such  a 
decree  in  gooh  a  suit  and  it  is  consequently  affirmed. 


(106  U.  S.  S60) 

Van  Wyok  v.  Enbvals. 

(December  11, 1868.) 
liAHD  Ohaht  to  Bailkoad— Cokbtbucttoh— Ci.om)  ON  Trrta. 

A  grant  to  a  state  by  congress  for  the  use  of  a  railroad  of  alternate  sections  of  land 
along  the  proposed  route  of  the  railroad  is  a  grant  in  pratenti,  and  takes  effect 
upon  tbe  sections  by  relation  as  of  the  date  of  the  act  of  congress,  when  the 
route  of  the  road  is  definitely  fixed.  ' 

Such  a  grant  cuts  off  all  claims  other  than  those  specifically  protected  by  the  act, 
to  any  portion  of  the  lands  from  the  date  of  the  act,  and  passes  the  title  as 
fully  as  though  the  section  had  then  been  capable  of  identification. 

When  a  route  is.adopted  by  the  company  and  a  map  designating  it  is  filed  with  the 
secretary  of  the  interior,  and  accepted  by  that  officer,  tbe  route  is  established, 
and  in  tbe  language  of  the  act,  "definitely  fixed,"  and  the  grant  attaches  and 
cuts  off  the  right  of  settlement  thereon  without  further  action  by  the  company. 

Every  instrument  purporting  by  its  terms  to  convey  land  from  the  original  source 
of  title,  however  invalid,  creates  a  cloud  upon  the  title  if  it  requires  extrinsic 
evidence  to  show  its  invalidity. 

Appeal  from  tbe  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

E.  E.  Brown,  for  appellant. 

J.  M.  Woolworth,  for  appellee. 

Field,  J.  The  principal  question  for  determination  in  this  ease 
is,  when  does  the  grant  made  to  Kansas  by  the  act  of  congress  of  the 
twenty-third  of  July,  1866,  for  the  use  and  benefit  of  the  St.  Joseph 
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k  Denver  Bailroad  Company  in  the  oonstraction  of  a  railroad  from 
Elwood,  in  that  state,  to  its  junction  with  the  Union  Pacific  Eailroad. 
or  a  branch  thereof,  take  effect  so  as  to  oat  off  the  right  of  pre-emp- 
tion from  subsequent  settlers  on  the  land  ?  The  grant  is  similar  in 
its  main  features  to  numerous  other-grants  of  land  made  by  oongresa 
in  aid  of  railroads,  and  contains  the  same  limitations,  or,  rather, 
exceptions  to  it.  It  differs  from  some  of  the  grants  in  that  it  is  made 
to  the  state,  and  not  directly  to  the  company  to  be  benefited.  The 
act  of  congress,  however,  provides,  notwithstanding  the  designation 
of  the  state  as  grantee,  that  .patents  for  the  land  shall  be  issued 
directly  to  the  company  upon  the  completion  of  every  10  consecutive 
miles  of  the  road.  The  grant  is  of  10  alternate  sections,  designated 
by  odd  numbers,  on  each  side  of  the  proposed  road,  subject  to  the 
condition  that  if  it  appear,  when  the  route  of  the  road  is  "definitely 
fixed,"  that  the  United  States  have  sold  any  section  or  a  part  thereof, 
or  the  right  of  pre-emption  or  homestead  settlement  has  attached,  or 
the  same  has  been  reserved  by  the  United  States  for  any  purpose, 
th^  secretary  of  the  interior  shall  cause  an  equal  quantity  of  other 
lands  to  be  selected  from  odd  sections  nearest  those  designated  in 
lien  of  the  lands  appropriated,  which  shall  be  held  by  the  state  for 
the  same  purpose.  The  grant  is  one  m  praaenti,  except  as  its  opera- 
tion is  affected  by  that  condition ;  that  is,  it  imports  the  transfer, 
subject  to  the  limitations  mentioned,  of  a  present  interest  in  the  lands 
designated.  The  difficulty  in  immediately  giving  full  operation  to  it 
arises  from  the  fact  that  the  sections  designated  as  granted  are  inca- 
pable of  identification  until  the  route  of  the  road  is  "definitely  fixed." 
When  that  route  is  thus  established  the  grant  takes  effect  upon  the 
sections  by  relation  as  of  the  date  of  the  act  of  congress.  In  that 
sense  we  say  that  the  grant  is  one  in  prasenti.  It  outs  off  all  claims, 
other  than  those  mentioned,  to  any  portion  of  the  lands  from  the  date 
of  the  act,  and  passes  the  title  as  folly  as  though  the  sections  had  then 
been  capable  of  identification.  Nor  is  this  operation  of  the  grant 
affected  by  the  fact  that  patents  of  the  United  States  are  subsequently, 
upon  the  certificate  of  the  governor,  to  be  issued  by  the  secretary  of 
the  interior  directly  to  the  company  and  not  to  the  state.  This  is 
only  a  mode  of  divesting  the  state  of  her  trust  character,  and  of  pass- 
ing the  legal  title  held  by  her  to  the  party  for  whose  benefit  the  grant 
was  made.  The  legal  title  under  the  grant  goes  to  the  state,  but  the 
equitable  right  vests  in  the  company.  The  state  cannot  dispose  of 
the  lands;  she  simply  holds  them  for  the  use  and  benefit  of  the  oom- 
v.l— 28 


Digitized  by 


Google 


888  STTPBEim  ootmT  kuobtkk. 

pany,  the  aet  of  eongreu  proridiog  how  her  troBt  shall  be  disoharged 
and  the  legal  title  be  conveyed  to  the  company.  The  act  says  that 
the  land  granted  "shall  inare  to  the  benefit  of  the  said  company  as 
follows,"  and  then  proceeds  to  declare  that  when  the  governor  of  the 
state  shall  certify  that  a  section  of  the  road  of  10  consecutive  miles 
is  completed  "in  a  good,  sabatantial,  and  permanent  manner  as  a 
first-class  railroad,"  the  secretary  of  the  interior  shall  issae  to  the 
company  patents  for  the  sections  of  land  granted  which  lie  opposite 
to  and  coterminous  with  the  completed  road,  and  that  similar  patents 
shall  issue  upon  a  like  certificate  upoQ  the  completion  of  every  suc- 
cessive section  of  10  mUes.  It  matters  not,  so  far  as  subsequent  set- 
tlers are  concerned,  in  what  manner  the  title,  which  has  passed  out 
of  the  United  States,  is  transferred  to  the  company  from  the  state. 
When  the  route  of  the  road  is  "definitely  fixed"  no  parties  can  subse- 
quently acquire  a  pre-emption  right  to  any  portion  of  the  lands  cov- 
ered by  the  grant.  The  right  of  the  state  and  of  the  company  is 
thenceforth  perfect  as  against  subsequent  claimants  under  the  United 
States. 

The  inquiry  then  arises,  when  is  the  route  of  the  road  to  be  con- 
sidered as  "definitely  fixed"  so  that  the  grant  attaches  to  the  adjoin- 
ing sections  ?  The  complainant  in  the  court  below,  who  derives  his 
title  from  the  company,  contends  that  the  route  is  definitely  fixed, 
within  the  meaning  of  the  act  of  congreps,  when  the  company  files 
with  the  secretary  of  the  interior  a  map  of  its  lines,  approved  by  its 
directors,  designating  the  route  of  the  proposed  road.  On  the  other 
hand,  the  defendant, — ^the  appellant  here, — ^who  acquired  his  interest 
by  subsequent  settlement  on  the  lands  and  a  patent  therefor,  con- 
tends that  the  route  cannot  be  deemed  definitely  fixed,  so  that  the 
grant  attaches  to  any  particular  sections  and  cuts  off  the  right  of 
settlement  thereon,  nntU  the  lands  are  withdrawn  from  market  by 
order  of  the  secretary  of  the  interior,  and  notice  of  the  order  of 
withdrawal  is  communicated  to  the  local  land-officers  in  the  districts 
in  which  the  lands  are  situated. 

We  are  of  opinion  that  the  position  of  the  complainant  is  the  correct 
one.  The  route  must  be  considered  as  "definitely  fixed"  when  it  has  . 
ceased  to  be  the  subject  of  change  at  the  volition  of  the  company. 
Until  the  map  is  filed  with  the  secretary  of  the  interior  the  oompan; 
is  at  liberty  to  adopt  such  a  route  as  it  may  deem  best,  after  an  ex- 
amination of  the  ground  has  disclosed  the  feasibility  and  advantages 
of  different  lines.  But  when  a  route  is  adopted  by  the  company  and 
a  map  designating  it  is  filed  with  the  secretary  of  the  interior  and 
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accepted  by  that  officer,  the  route  is  established;  it  is,  in  the  language 
of  the  act,  "definitely  fixed,"  aiid  cannot  be  the  sabjeot  of  future 
change,  so  as  to  aSect  the  grant,  except  upon  legislative  consent.  No 
further  action  is  required  of  the  company  to  establish  the  route.  It 
then  becomes  the  duty  of  the  secretary  to  withdraw  the  lands  granted 
from  market.  But  if  he  should  neglect  this  duty,  the  neglect  would 
not  impair  the  rights  of  the  company,  howerer  prejudicial  it  might 
prove  to  others.  Its  rights  are  not  made  dependent  upon  the  issue 
of  the  secretary's  order,  or  upon  notice  of  the  withdrawal  being  given 
to  the  local  land-officers.  Congress,  which  possesses  the  absolute 
power  of  alienation  of  the  public  lands,  has  prescribed  the  period  at 
which  other  parties  than  the  grantee  named  shall  have  the  privilege 
of  acquiring  a  right  to  portions  of  the  land  specified,  and  neither  the 
secretary  nor  any  other  officer  of  the  land  department  can  extend  the 
period  by  requiring  something  to  be  done  subsequently,  and  until 
done,  continuing  the  right  of  parties  to  settle  on  the  lands  as  pre- 
viously. Otherwise,  it  would  be  in  their  power,  by  vexatious  or  dila- 
tory proceedings,  to  defeat  the  act  of  congress,  or  at  least  seriously 
impair  its  benefit.  Parties  learning  of  the  route  established — and 
they  would  not  fail  to  know  it — might,  between  the  filing  of  the  map 
and  the  notice  to  the  local  land-officers,  take  up  the  most  valuable 
portions  of  the  lands.  Nearness  to  the  proposed  road  would  add  to 
the  value  of  the  sections  and  lead  to  a  general  settlement  upon  them. 
This  view  of  the  law  disposes  of  the  claim  of  the  defendant.  A 
map  designating  the  route  of  the  proposed  road,  made  by  the  engi- 
neers of  the  company  after  careful  surveys,  and  adopted  by  its  direo- 
ors,  was  filed  on  the  twenty-fifth  of  March,  1870,  with  the  secretary 
of  the  interior,  who  accepted  it,  and  on  the  twenty-eighth  of  that 
month  transmitted  it  to  the  commissioner  of  the  general  land-oMce, 
with  directions  to  instruct  the  proper  local  officers  to  withhold  from 
sale,  or  other  disposition,  the  odd-numbered  sections  within  the  limits 
of  20  miles  on  each  side  of  the  route.  On  the  eighth  of  April  follow- 
ing, the  commissioner  forwarded  a  copy  of  the  map  to  the  register 
and  receiver  of  the  land-office  at  Beatrice,  in  Nebraska,  but  it  was 
not  received  by  them  until  the  fifteenth  of  that  month.'  On  the  13th 
the  defendant  entered  at  that  office  the  land  in  question,  at  private 
entry,  and  paid  the  government  price  therefor.  In  November  of  the 
following  year  a  patent  for  it  was  issued  to  him.  His  entry,  as  thus 
seen,  was  after -the  map  had  been  filed  and  the  route  "definitely 
fixed,"  and  the  grant  had  attached  to  the  adjoining  odd  sections.  It 
could,  therefore,  initiate  no  rights  to  the  land,  and  the  subsequent 
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patent  issaed  upon  that  entry  oonferred  no  valid  title  to  the  defend- 
ant as  against  the  company  or  parties  claiming  under  it.  The  de- 
fendant having  failed  to  establish  the  validity  of  his  own  title,  attacks 
the  right  of  the  company  to  the  lands  covered  by  the  grant,  alleging 
that  the  company  never  completed  the  construction  of  the  entire  road 
for  which  the  grant  was  made ;  that  after  filing  its  map  with  the  secre- 
tary of  the  interior  it  changed,  for  part  of  the  distance,  the  ronte  of 
the  road,  and  that  it  never  complied  with  the  conditions  of  the  laws 
of  Nebraska  for  the  extension  of  its  road  within  the  limits  of  that 
state.  We,  do  not  deem  these  objections,  when  considered  with  the 
facts  on  which  they  are  based,  as  having  any  force.  There  is  to 
them  a  ready  and  conclusive  answer.  Assuming  that  the  Burlington 
&  Missouri  Biver  Railroad,  with  which  the  company's  road  con- 
nected, was  not,  as  averred  by  the  complainant,  a  branch  of  the 
Union  Pacific  Bailroad,  and  that,  therefore,  the  company's  proposed 
road  was  not  entirely  completed,  the  fact  remains  that  the  company 
constructed  a  portion  of  the  proposed  road,  and  that  portion  was  ac- 
cepted as  completed  in  the  manner  required  by  the  act  of  congress. 
Patents  for  some  of  the  adjoining  sections  were  accordingly  issued  to 
the  company,  and  a  right  to  all  of  them,  not  specially  reserved  by 
the  condition  of  the  grant,  vested  in  it.  So  far  as  that  portion  of  the 
road  which  was  completed  and  accepted  is  concerned,  the  contract  of 
the  company  was  executed,  and  as  to  the  lands  patented,  the  transac- 
tion on  the  part  of  the  government  was  closed  and  the  title  of  the 
company  perfected.  The  right  of  the  company  to  the  remaining 
odd-numbered  sections  adjoining  the  road  completed  and  accepted, 
not  reserved,  is  equally  clear.  If  the  whole  of  the  proposed  road  has 
not  been  completed,  any  forfeiture  consequent  thereon  can  be  as- 
serted only  by  the  grantor,  the  United  States,  through  judicial  pro- 
ceedings, or  through  the  action  of  congress.  Schulenberg  v.  Harri- 
man,  21  Wall.  46.  A  third  party  cannot  take  upon  himself  to 
enforce  conditions  attached  to  the  grant  when  the  government  does 
not  complain  of  their  breach.  The  holder  of  an  invalid  title  does  not 
strengthen  his  position  by  showing  how  badly  the  government  has 
been  treated  with  respect  to  the  property. 

As  to  the  alleged  deviation  of  the  road  constructed  from  the  route 
laid  down  in  the  map,  admitting  such  to  be  the  fact,  the  defendant  is 
in  no  position  to  complain  of  it ;  the  lands  in  controversy  are  within 
the  required  limit,  whether  that  be  measured  from  one  line  or  the 
other.  A  deviation  of  the  route  without  the  consent  of  congress,  so 
as  to  take  the  road  beyond  the  lands  granted,  might,  perhaps,  raise 
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the  qaestion  whether  the  grant  was  not  abandoned,  bnt  no  saoh 
question  is  here  presented.  The  deviation  within  the  limits  of  the 
granted  lands  in  no  way  infringed  upon  any  rights  of  the  defendant. 
As  to  the  want  of  compliauoe  with  the  conditions  imposed  by  the 
laws  of  Nebraska,  allowing  railroad  companies  organized  in  other 
states  to  extend  and  build  their  roads  within  its  limits,  it  is  sufficient 
to  say  that  when  the  grant  was  made  to  the  company  Nebraska  was 
a  territory,  and  it  was  entirely  competent  for  congress  to  confer  upon 
a  corporation  of  any  state  the  right  to  oonstmot  a  road  within  any 
of  the  territories  of  the  United  States.  The  grant  of  land  and  a  right 
of  way  for  the  construction  of  a  road  to  a  designated  point  within  the 
I  territory  was  sufficient  authority  for  the  company  to  construct  the 

road  to  that  point.  It  may  be  well  doubted  whether  the  state  subse- 
quently created  out  of  the  territory  could  pnt  any  impediment  upon 
the  enjoyment  of  the  right  thus  conferred.  As  we  said  in  Railroad 
T.  Baldwin,  "it  could  do  so  only  on  the  same  terms  that  it  could 
refuse  a  recognition  of  its  own  previously-granted  right,  for  in  such 
j  matters  the  state  would  succeed  only  to  the  authority  of  congress 

j  over  the  territory."     103  U.  S.  428.     It  does  not  appear  from  any- 

thing before  us  that  the  state  has  ever  attempted  to  interfere  with 
the  road  or  the  company  for  its  delay  in  filing  its  articles  of  incor- 
poration with  the  secretary  of  state,  or  in  complying  with  other  pro- 
visions of  law.  And  it  hardly  need  be  added  that  any  such  interfer- 
ence would  not  operate  to  divest  the  company  of  its  title  to  lands 
granted  by  the  United  States. 

It  follows  from  what  we  have  said  that  when  the  defendant  made 
his  entry  of  the  lands  in  controversy,  and  obtained  a  patent  therefor, 
the  title  had  passed  from  the  United  States,  and  consequently  no 
right  could  be  conferred  upon  him.  Still  the  patent  gave  color  of 
title,  and  because  of  its  issue  the  officers  of  the  land  department  have 
refused  to  give  a  patent  to  the  company  embracing  the  land,  holding, 
as  may  be  inferred,  the  view  for  which  the  defendant  contends  that 
his  right  to  acquire  a  pre-emptive  right  by  settlement  continued  until 
I  notice  of  the  order  of  the  secretary  directing  the  withdrawal  of  the 

!  lands  from  market  was  received  by  the  local  land-officers.     The  ex- 

istence of  the  patent,  therefore,  embarrasses  the  assertion  of  the 
complainant's  rights,  that  is,  it  prevents  him  from  obtaining  a  strictly 
l^al  title  which  would  enable  him  to  recover  possession  of  the  prem- 
ises by  an  action  at  law.  The  existence  of  the  patent  also  creates  a 
clond  upon  the  title  of  the  land.  Every  instrument  purporting  by 
its  terms  to  convey  land  from  the  original  source  of  title,  howeve* 
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invalid,  ereates  a  eload  upon  the  title  if  it  require  extrinsic  eyidenee 
to  show  its  invalidity.     Pixley  t.  Ht^gin$,  16  Cal.  128. 

The  existenoe  of  the  patent,  therefore,  nnder  these  eironmstanoes 
furnishes  ground  for  equitable  relief.  That  relief,  however,  should 
properly  be  limited  to  a  decree  declaring  the  equity  of  the  complain* 
ant,  the  invalidity  of  the  title  of  the  defendant,  and  enjoiniog  him 
from  the  assertion  of  any  claim  to  the  property  under  the  patent; 
but  inasmuch  as  no  objection  is  taken  to  the  form  of  the  decree  as 
entered,  which  requires  the  defendant  to  execute  a  conveyance  of  the 
premises  to  the  complainant,  and  as  the  execution  of  such  a  convey  < 
ance,  amounting,  in  fact,  to  a  release  of  his  claim  to  the  property, 
will  accomplish  all  that  could  be  legally  effected,  it  is  not  considered 
necessary  to  order  a  modification  of  it.  The  decree  is  accordingly 
aflinned. 


(106  U.  B.  668) 

MsBOHAirrs'  &  Manufaotubebs'  Nat.  Bank  of  PirrsBUBaH  and  an* 
other  V.  Slaolb  and  others. 

(December  11, 1882.) 

BAHKBUFrOT— 8RTTI.EICEST  BT  TRtTSTXBB. 

The  trustees  prorlded  for  in  section  5103  of  the  Revised  Statutes,  for  the  winding 
up  and  settlement  of  the  bankrupt's  estate,  are  not  clothed  witli  judicial  func- 
tions. Their  powers,  though  somewhat  enlarged,  are  in  the  main  the  same  as 
those  of  the  assignee,  and  are  properly  ministerial,  and  their  action  is  subject 
to  revision  and  final  control  of  the  district  court  whenever  that  is  invoked  in 
aid  of  the  substantial  rights  of  any  one  interested  in  their  acts. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West* 
em  District  of  Feimsylvania. 

Jno.  DaLzeU  and  J.  F.  SlagU,  for  appellants. 

Geo.  Shiras,  Jr.,  for  appellees. 

MiLLBB,  J.  Christopher  Zug  and  Charles  H.  Zug,  composing  the 
partnership  of  Zug  &  Co.,  were,  on  their  own  petition  of  May  11, 
1876,  declared  bankrupts  by  the  district  court  for  the  western  dis* 
trict  of  Pennsylvania.  At  the  first  meeting  of  the  creditors  John  S. 
Slagle  and  Beuben  Miller  were  appointed  trustees,  and  Smith,  Dun* 
lap,  and  Clarke  a  committee  of  creditors,  under  section  5103  of  the 
Bevised  Statutes;  which  action  of  the  creditors  was  duly  approved  by 
order  of  the  district  court.  The  trustees  having  disposed  of  the  prop- 
erty of  the  bankrupts,  of  which  the  Sable  Iron  Works,  sold  for  9130,- 
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000,  was  the  principal  item,  and  made  oot  their  final  acooants  of  the 
eoparteership  assets  and  the  indiyidoal  assets,  'which  'was  approved 
by  the  committee,  made  an  order  of  distribution  among  the  creditors. 
Therenpon  William  Coleman  and  others,  creditors  of  Christopher  Zng, 
individnally,  applied  to  the  district  ooart  and  obtained  a  role  on  the 
tmstees  to  make  report  of  their  order  for  distribution  and  file  it  in 
that  court,  and  took  exceptions  to  said  report,  in  which  the  separate 
creditors  of  Charles  Zag  joined,  on  the  ground  that  the  Sable  Iron 
Works  had  never  been  partnership  property,  but  that  the  title  was 
held  by  the  two  Zngs  as  tenants  in  common,  in  the  proportion  of 
four-fifths  by  Christopher  and  one-fifth  by  Charles.  On  final  hearing 
of  these  exceptions  they  were  sustained  and  an  order  made  for  the 
distribution  of  the  proceeds  of  the  sale  of  the  iron  works  to  the  private 
creditors  of  the  individuals  who  composed  the  partnership,  on  that 
basis.  An  appeal  was  taken  to  the  circuit  court  from  this  order,  which 
was  dismissed  on  the  ground  that  no  appeal  lay  from  such  an  order. 
At  the  same  time,  in  a  proceeding  under  the  supervisory  power  of  the 
circuit  court,  a  full  hearing  'was  had  on  the  merits  and  the  action  of 
the  district  court  affirmed.  From  that  order  an  appeal  was  taken  to 
this  court,  which  was  dismissed  on  the  ground  that,  being  a  proceed- 
ing  under  the  supervisory  power  of  the  circuit  court,  it  was  not  re- 
viewable here.  96  U.  S.  266.  In  that  ease  it  was  urged  that  the 
district  court,  in  assuming  to  control  the  trustees  in  the  distribution 
ot  the  fund  in  their  hands,  acted  without  jurisdiction,  and  that  its 
order  was  void;  to  which  this  court  responded  by  saying:  "If,  as  is 
claimed,  the  district  court  acted  without  jurisdiction  or  in  a  manner 
not  to  bind  the  parties,  its  decree  as  made  was  void;  and  the  ag- 
grieved partnership  creditors  may  very  properly  consider  whether 
they  cannot  proceed  in  equity  to  call  the  trustees  to  a  proper  ac- 
counting and  distribution.  Upon  that  question,  however,  we  express 
no  opinion."  ' 

It  is  said  that  the  suit  now  before  us  on  appeal  was  commenced 
under  this  suggestion,  in  which  the  partnership  creditors,  calling  into 
court  the  tmstees  and  the  individual  creditors,  seek  to  have  the  sum 
arising  from  the  sale  of  the  Bable  Iron  Works  distributed  among  the 
former  alone.  As  this  would  require  the  order  of  the  district  court  on 
that  subject  to  be  set  aside  and  reversed,  or  disregarded  as  a  nullity, 
we  are  compelled  to  consider,  before  we  proceed  further,  if  this  can  be 
done.  All  known  modes  of  review  of  that  order  have  been  exhausted. 
The  appeal  from  it  to  the  circuit  court  was  dismissed,  whether  right- 
fnlly  or  not  cannot  now  be  inquired  into.     On  the  petition  of  review, 
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which  was  ihe  legitimate  mode  of  oorreoting  the  error  if  one  ezieted, 
the  circait  coart  affirmed  the  order  of  the  distriot  court,  and  from  that 
decree,  as  we  decided  in  Nimiek  v.  CoUman,  96  U.  S.  266,  there 
could  be  no  further  appeal.  It  only  remains  to  inquire  if  it  was  ab- 
solutely void  for  want  of  jurisdiction  of  the  distriot  court  to  make  it. 
It  is  strenuously  argued  that  when  the  estate  of  the  bankrupt  passes 
to  the  trustees  appointed  under  the  provisions  of  section  5108  of  the 
Eevised  Statutes,  the  power  of  the  district  conrt  as  a  court  of  bank- 
ruptcy over  them  and  over  their  proceedings  ceases,  and  that  they 
become  invested  with  a  judicial  function  which  is  amenable  to  no 
other  court.  That  as  to  coUeotion  and  distribution  of  the  bankrupt's 
assets,  the  case  has  been  taken  out  of  ihe  category  of  bankrupt  pro- 
ceedings and  wholly  withdrawn  from  the  control  of  the  distriot  court. 
It  is  difficult  to  perceive  any  plausible  reason  for  this  idea.  The 
meeting  of  (he  creditors,  which  may  appoint  the  trustees  and  the 
committee,  must  be  one  held  after  the  court  has  made  an  adjudica- 
tion of  bankruptcy  and  ordered  such  a  jneeting.  The  resolution  of 
the  meeting  for  settling  the  estate  under  this  section  by  trustees  and 
a  committee,  and  the  appointment  of  the  trustees  and  committee, 
must  be  presented  to  the  court  and  be  approved  by  it  or  they  are  of 
no  force.  The  trustees  are  declared  to  have  and  to  hold  the  prop- 
erty in  the  same  manner  and  with  the  same  powers  and  rights,  in  all 
respects,  as  the  bankrupt  would  -have  had  if  no  proceeding  in  bank- 
ruptcy had  been  taken,  or  as  the  assignee  in  bankruptcy  would  have 
done  had  such  resolution  not  been  passed,  showing  thus  that  their  pow- 
ers were  compounded  of  that  of  the  owner  and  of  the  ordinary  assignee 
in  bankruptcy.  The  court  by  order  is  to  direct  all  acts  and  things 
needful  to  be  done  to  carry  into  effect  the  resolution  of  the  creditors; 
and  the  winding  up  and  settlement  of  any  estate  under  the  provision 
of  this  section  shall  be  deemed  to  be  proceedings  in  bankruptcy,  and 
the  trustees  shall  have  aU  the  rights  and  powers  of  assignees  in  bank- 
ruptcy. It  further  provides  that  the  court  may  compel  the  produc- 
tion of  witnesses,  books,  and  papers  before  the  trustees,  in  the  same 
manner  as  in  other  cases  of  bankruptcy,  and  that  the  bankrupt  shall 
in  like  manner  be  entitled  to  his  discharge. 

Under  section  4972  of  the  Bevised  Statutes,  "the  jurisdiction  of 
the  district  courts  as  courts  of  bankruptcy  extends  *  *  *  to  the 
collectionof  all  the  assets  of  the  bankrupt;  *  *  *  to  the  adjustment 
of  the  various  priorities  and  conflicting  interest's  of  all  parties;  *  *  * 
to  the  marshaling  and  disposition  of  the  different  funds  and  assets, 
so  as  to  secure  the  rights  of  all  parties  and  due  distribution  of  the 
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assets  among  all  his  'oredit<mi;  *  *  *  to  all  acts,  matters,  and 
things  to  be  done  under  and  in  virtae  of  the  bankruptcy,  until  the 
final  distribution  and  settlement  of  the  estate  of  the  bankrupt  and 
the  close  of  the  proceedings  in  bankruptcy."  Is  there  anything  in 
section  5108  in  conflict  with  this  comprehensive  declaration  of  the 
powers  of  the  district  court  over  a  case  in  bankruptcy  "until  the  final 
distribution  and  settlement  of  the  estate?"  On  the  contrary,  it  is 
one  of  the  express  provisions  of  the  latter  section  that  "the  winding 
up  and  settlement  of  any  estate  under  provisions  of  this  section  shall 
be  deemed  to  be  proceedings  in  bankruptcy,"  and  the  section  is  full 
of  directions  to  the  court  to  aid  in  this  settlement,  and  the  trustees 
are  twice  assimilated  in  their  functions  to  those  of  an  assignee  in 
bankruptcy.  We  are  unable  to  see  any  judicial  functions  conferred 
on  these  trustees.  Their  powers,  though  somewhat  enlarged,  are  in 
the  main  the  same  as  those  of  the  assignee,  and  are  properly  minis- 
terial. It  is  true,  the^  may  do  many  things  without  an  order  of  the 
court  which  an  assignee  could  not  do,  such  as  selling  property,  al- 
lowing claims,  and  compromising  disputes  about  rights  of  property. 
We  might  even  hold  that  their  order  of  final  distribution  would  be 
valid  if  uncontested.  Moora  v.  Albro,  129  Mass.  9.  But  in  all 
this  we  are  of  opinion  that  their  action  is  subject  to  the  revision  and 
final  control  of  the  district  court  whenever  that  is  invoked  in  aid  of 
the  substantial  rights  of  any  one  interested  in  what  they  do.  It  is 
iaconceivable  that  congress  intended  to  create  in  them  an  imperium 
in  imperio,  whose  actions,  however  wrong,  could  be  reached  by  no 
tribunal  whatever.  And  if  any  supervision  of  their  acts  is  to  be  had 
at  all,  it  is  very  clear  that  the  district  court  is  the  one  to  whom  that 
duty  is  confided. 

A  case,  bearing  a  strong  analogy  to  this,  is  that  of  Wilmot  v. 
Mudge,  103  U.  S.  217,  in  which  it  was  decided  that  a  composition 
order,  under  the  act  of  June  22,  1874,  was  a  bankruptcy  proceeding, 
and  that,  notwithstanding  the  act  declared  that  such  a  composition 
should  be  binding  on  all  the  creditors,  it  did  not  discharge  the  bank- 
rupt from  debts  created  by  fraud;  because  the  act  of  1874  was  in 
pari  materia  with  the  general  bankrupt  law,  and  was  not  inconsistent 
with  section  5117  of  the  Revised  Statutes,  in  regard  to  debts  created 
by  fraud.  That  was  a  stronger  ease  than  this  in  favor  of  the  argn- 
Dent  that  a  composition  was  a  proceeding  which  took  the  case  out 
of  the  other  provisions  of  the  bankrupt  law,  for  the  statute  which  au- 
thorized it  was  passed  long  after  the  general  law  and  after  the  re« 
vision.     In  the  present  case  the  trustee  section  i«  a  patt  of  the 
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original  statate  of  bankraptoy,  and  contains  in  itself  th«  declaration 
that  what  is  done  nnder  it  is  a  part  of  the  bankruptcy  proceeding. 

As  we  are  satisfied  that  the  district  court,  in  correcting  the  order  of 
distribution  made  by  the  trustees,  acted  within  its  powers,  and  as  that 
order  has  passed  beyond  jndicibl  review,  except,  as  it  has  already 
been  had  on  petition  to  the  circuit  court,  that  order  must  govern  the 
decision  of  this  case,  and  the  decree  of  the  oironit  oonrt  dismiBBing 
the  bill  is  affirmed. 


(MX  IT.  s.  SSS) 

BAnsBB,  OoUector,  etc.,  v.  Ba.nlbtt  &  Go. 

(December  U,  1882.) 

Gdbtoks  DuTisa— Cottor  Tnta. 

Ootton  ties,  each  tie  coniiisting  of  an  iron  strip  and  an/  Iron  buckle,  imported  in 
bundles,  each  bundle  consisting  of  30  strips  and  30  buckles,  each  strip  11  feet 
long,  the  whole  blackened,  were  held  in  this  case  to  be  subject  to  a  duty  of  SK 
per  cent,  ad  valorem,  as  "  manufactures  of  iron,  not  otherwise  provided  for," 
under  Schedule  £  of  section  2504  of  the  Revised  Statutes,  and  not  to  a  duty  of 
one  and  a  half  cents  per  pound,  under  said  schedule,  as  '  *  band,  hoop,  and  scroll 
iron." 

The  question  as  to  whether  the  articles  were  subject  to  some  other  rate  of  duty 
than  one  of  those  two  not  Iiaving  been  raised  on  the  trial  in  the  court  below, 
cannot  be  raised  by  the  plaintifl  in  error  in  tliis  court. 

t 
In  Error  to  the  Circuit  Court  of  the  United  States  fox  the  Eastern 

District  of  Louisiana. 

SoUeitor  General  PhiUipt,  for  plaintiffs  in  error. 

W.  W.  Howe  and  J,  H.  Kennan,  for  defendants  in  error. 

Biii^TOHToBD,  J.  This  is  a  writ  of  error  to  reverse  a  judgment  ren> 
dered  against  a  collector  of  customs  for  the  recovery  of  duties  paid 
under  protest.  The  firm  of  D.  L.  Banlett  &  Co.  imported  into  the 
port  of  New  Orleans  from  Liverpool,  England,  in  1880,  certain  arti> 
cles,  entered  some  as  "bundles  black  iron  ootton  ties,  80  strips  each 
bundle,  and  30  Kennedy  buckles ; "  others  as  "bundles  blacked  iron 
cotton  ties,  arrow  buckles,  No.  4,  SO  buckles  and  80  strips  to  each 
bundle,  11  feet;"  others  as  "bundles  blacked  iron  cotton  ties,  Ken- 
nedy buckles,  80  buckles  and  30  strips  to  each  bundle,  11  feet."  Hav- 
ing paid  under  protest  the  duty  exacted  by  the  collector,  which  waa 
one  and  a  half  cents  per  pound  on  the  weight  of  the  iron,  strips  and 
the  buckles,  the  importers  claiming  that  the  lawful  duty  was  35  per 
cent,  ad  valorem,  appealed  to  the  secretary  of  the  treasury,  who  af* 
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firmed  the  decision  of  the  collector.  This  suit  vas  then  brought. 
The  petition  alleges  that  the  imported  goods  were  "manufactnres  of 
iron,  viz.,  certain  invoices  of  black  iron  cotton  ties,"  "in  bundles  of 
30  strips  each,  cut  to  the  reqnired  length  of  11  feet,  and  sundry - 
buckles,"  "being  80  buckles  to  each  bundle  of  said  ties;"  that  the 
proper  daty  was  85  per  cent,  ad  valorem,  an'd  no  more,  because  the 
ties,  composed  of  the  strips- and  buckles  in  said  bundles,  constituted 
a  manufacture  of  iron  for  a  special  and  important  purpose,  and 
were  "manufactures  of  iron  not  otherwise  provided  for;"  and  that, 
even  if  the  strips  of  iron  were  not  to  be  admitted  at  a  duty  of  85  per 
cent,  ad  valorem,  the  daty  on  the  buckles  eonld  not  lawfully  have  ex- 
ceeded that  rate,  while  that  exacted  on  them  amounted  to  an  excess 
of  $750.  The  whole  amount  claimed  to  be  recovered  back  was 
$8,762. 

The  question  involved  arises  under  section  2604  of 'the  Revised 
Statutes,  which,  in  Schedule  E,  imposes  the  following  duties : 

"All  band,  hoop,  and  scroll  iron,  from  one-half  to  six  inches  wide,  under 
one-eighth  of  an  inch  in  thickness,  and  not  thinner  than  No.  20,  wire  guage, 
one  and  one-half  cents  per  pound.  «  *  •  All  other  descriptions  of  rolled 
or  hammered  iron,  not  otherwise  provided  for,  one  cent  and  one-fourth  per 
pound.  •  •  •  Manufactures  •  •  •  not  otherwise  provided  for,  of 
•  ■  •    •    iron,    •    •    •    85  per  centum  ad  valorem." 

The  bill  of  exceptions  'states  that  on  the  trial  certain  facts  were 
"conceded,  as  set  forth  in  note  of  evidence  and  statement  of  facts 
filed  in  the  cause  in  open  court;"  that  "a  sample  of  the  articles  of 
merchandise  imported  by  plaintiffs,  and  described  is  the  petition," 
was  "produced  and  exhibited  to  the  jory;"  that  "witnesses"  were 
"produced  on  the  part  of  the  plaintiffs  and  on  the  part  of  the  defend- 
ant;" that  it  was  "claimed  on  the  part  of  the  plaintiffs  that  the  im- 
ported artictles,  for  the  recovery  of  a  portion  of  the  doties  paid  upon 
which  this  suit  was  brought,  should  have  been  classed  and  subjected 
to  duties  as  cotton  ties,  under  the  designation  'manufactured  articles 
not  otherwise  provided  for;' "  and  that  it  was  "claimed  on  the  part 
of  the  defendant  that  the  said  imported  articles  should  have  been 
classed  apd  subjected  to  duties  under  the  designation  '  band  or  hoop 
iron.' "  The  "note  of  evidence  and  statement  of  facts"  sets  forth 
that  the  plaintiffs  introdooed  the  entries  of  the  goods,  and  then  pro- 
ceeds : 

"It  was  admitted  that  the  allegations  of  petition  were  correct  as  to  partner- 
ship of  plaintifEs,  ownership  and  importation  of  property,  amount  of  same,  and 
duties  paid,  and  protest,  appeals  and  afOrmauce  of  collector's  decision,  and  that 
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the  only  issue  disputed  by  defendant  is  tlie  question,  which  is  the  sole  question 
to  be  decided,  whether  the  articles  of  merobandiae  described  in  the  petition  are 
dutiable  under  Schedule  E  as  boup,  band,  or  scroll  iron,  or  as  'manufactures 
of  iron  not  otherwise  provided  for '  in  said  schedule.  In  case  the  plaintifb  be 
entitled  to  recover,  it  is  understood  that  the  amount  is  $3,722.99." 

At  the  regaest  of  the 'defendant  the  court  charged  the  jury,  that 
"if  the  jury  find  from  the  evidence  that  the  articles  imported  by  the 
plaintiffs  consisted  of  iron  bands,  blackened,  eat  into  lengths  of  11 
feet,  and  put  up  in  bundles  of  30,  with  80  bnokles  on  one  band  in  each 
bundle,  and  not  permanently  attached,  then  the  fact  that  the  buckles 
accompany  the  bands  wUl  not  prevent  the  bands  from  being  included 
in  and  dutiable  under  the  denomination  of  band  iron."  The  court 
farther  charged  the  jury  "that  the  practical  question  to  be  deter- 
mined by  the  jory  is,  whether  the  articles  imported  by  plaintiffs  are 
band,  hoop,  or  scroll  iron,  or,  on  the  other  hand,  cotton  ties;"  that 
"this  question  must  be  determined  by  mercantile  usage,  as  shown  by 
the  testimony  in  the  cause;  that,  if  the  jury  find  from  the  evidence 
that  said  articles  are  cotton  ties,  and  are  known  in  commerce  as 
such,  then  they  are  subject  to  a  duty  of  86  per  cent,  ad  valorem,-" 
but  that,  "if  the  jnry  find  that  they  are  band,  hoop,  or  scroll  iron, 
and  known  in  commerce  as  such,  they  are  subject  to  a  duty  of  one 
and  a  half  cents  a  pound."  The  defendant  excepted  to  said  "last 
charge,  and  to  each  part  of  the  same."  The  verdict  was  in  these 
words:  "We,  the  jury,  find  a  verdict  for  the  plaintiff  in  the  sum  of 
$3,723.99,  and  that  sample  on  exhibition  in  oonrt,  and  in  contro- 
versy, is  cotton  ties."     A  judgment  was  entered  for  said  amount. 

The  defendant  contends  that  the  court  charged  the  jory,  in  sab- 
stance,  that  if  the  goods  were,  and  were  known  as,  cotton  ties,  they 
oonid  not  be  at  the  same  time  band  iron;  and  that  this  was  error. 
The  argument  is  that  the  term  "band  iron"  may  include  an  article 
known  as  a  "cotton  tie,"  that  to  say  that  one  sort  of  band  iron  is 
known  by  the  name  of  "cotton  tie"  is  not  to  say  that  necessarily  it 
is  no  longer  band  iron;  that  all  that  was  done  to  the  band  iron  was 
to  cut  it  into  lengths  of  11  feet  and  blacken  it ;  and  that  this  is  not 
to  make  a  manafaotore  of  iron  not  otherwise  provided  for,  t^ithin  the 
statute.  The  charge  complained  of  must  be  considered  in  connec- 
tion with  all  that  occurred  at  the  trial,  as  shown  by  the  record.  The 
"note  of  evidence  and  statement  of  facts"-  says  that  the  only  issue 
disputed  by  the  defense,  and  the  only  question  to  be  decided  was, 
whether  the  articles  "described  in  the  petition"  are  dutiable  as  "hoop, 
band,  or  scroll  iron,"  or  as  "manufactures  of  iron  not  otherwise  pro- 
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vided  for."  The  desoription  in  the  petition  says  that  the'  articles  are 
iron  cotton  ties,  in  strips,  each  "oat  to  the  required  length  of  11 
feet,"  with  a  hnokle  to  each  strip.-  The  record  shows  that  there  was 
evidence  given  on  the  trial  by  witnesses  for  both  parties,  but  on  what 
sobject  does  not  appear,  except  that  some  evidence  was  given  as  to 

,  "mercantile  usage."     Evidence  may  have  been  given  as  to  whether 

the  strips  were  out  in  lengths  from  merchantable  band  iron,  or  cut 
in  lengths  in  the  process  of  original  manufacture.  The  agreed  issue 
was  as  to  whether  the  articles,  so  far  as  the  strips  were  concerned, 
were  "band  iron,"  or  "manufactures  of  iron  not  otherwise  provided 
for."  The  court  placed  the  issue  before  the  jury  as  being  whether 
the  articles,  so  far  as  the  strips  were  concerned,  were  "band  iron"  or 

I  "cotton  ties."    Of  course  the  buckles  were   not  band  iron.     The 

charge  was  to  the  effect  that  if  the  articles  were  known  in  commerce 

;  as  "cotton  ties;"  and  were  not  known  in  commerce  as  "band  iron," 

]  they  were  subject  to  a  duty  of  85  per  cent,  ad  valorem,  as  "manufac- 

1  tures  of  iron  not  otherwise  provided  for,"  and  not  to  duty  as  "band 

I  iron." 

I  The  petition  avers  that  the  cotton  ties,  composed  of  the  strips  and 

I  buckles,  "constitute  a  manufacture  of  iron  for  a  special  and  impor- 

tant purpose."  It  is  to  be  assumed  that  this  fact  was  proved  under 
the  general  issue  pleaded.     The  verdict  distinctly  finds  that  the  arti- 

'  cles  were  '^cotton  ties,"  which  is  to  be  taken  as  a  finding  that  the  ar- 

ticles were  not  "band  iron."     Not  being  "band  iron,"  they  could  not, 

'  under  the  issues  tried,  have  been  other  than  "manufactures  of  iron 

not  otherwise  provided  for."  The  substance  of  the  whole  charge  was, 
thai  if  the  jury  found  that  the  articles  were  "band  iron,"  the  correct 
duty  had  been  imposed  and  the  plaintiffs  could  not  recover.  The 
strips  not  being  band  iron,  and  the  buckles,  certainly,  not  being  band 
iron,  the  proper  duty  was  35  per  cent,  ad  valorem. 

The  plaintiff  in  error  further  contends  that  the  court  erred  in  charg- 
ing that  if  the  articles  were  not  "band  iron,"  they  were  subject  to  a 
duty  of  35  per  cent,  ad  valorem.  The  contention  is  that  if  what  ap- 
pears to  have  been  done  in  respect  of  the  strips,  to  produce  the  arti- 
cle, amounted  to  a  manufacture,  it  brought  the  article  within  the 
duty  of  one  and  one-fourth  cents  per  pound,  as  faUing  under  the  head  of 
"all  other  descriptions  of  rolled  or  hammered  iron,  not  otherwise  pro- 
vided for. "  But,  by  the  "note  of  evidence  and  statement  of  facts"  the 
defendant  admitted  that  the  only  question  which  he  raised  was  whether 
the  articles  were  "band  iron,"  and  so  dutiable  at  one  and  one-half 
cents  per  pound,  or  whether  they  were  dutiable  at  35  per  cent,  ad  valo- 
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rem,  as  "mannfaotares  of  iron  not  otherwise  provided  for."  This  is 
shown  by  the  record  to  have  been  the  only  question  tried.  The  plaintiff 
in  error  cannot  here  raise  the  question  as  to  a  duty  of  one  and  one- fourth 
cents  per  ponnd,  because  it  does  not  appear  that  he  raised  it  on  the 
trial.  The  bill  of  exceptions  distinctly  states  that  the  only  contention 
of  the  defendant  on  the  trial  was  that  the  articles  were  dutiable  as 
"band  or  hoop  iron." 
We  find  no  error  in  the  teoord  and  the  judgment  is  affirmed. 


(106  U.  S.  166) 

Badobb,  Collector,  etc.,  v.  Baklbtt  &  Go. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

Blatohfobd,  J.  The  questions  presented  in  this  case  are  the  sam,e 
as  those  in  the  other  suit  between  the  same  parties,  mpra,  and  for 
the  reasons  assigned  in  the  opinion  in  that  case,  the  judgment  in 
this  case  is  affirmed. 


<106  U.  S.  891) 

Lansdaub,  Adm'z,  etc.,  v.  Sutth  and  others. 

(December  18. 1882.) 

COCBTB  OF  EqUITT— RSUSF— DbIAT  IK  APFUOATKHr—DEMTTBIOBB. 

Courts  of  equity  deny  relidf  to  those  who  delaj  for  an  nnreasooable  length  of  time 

in  asserting  their  clainks. 
If  the  case,  as  stated  bj  the  bill,  appears  to  be  one  which  a  coort  of  equity,  ou  ma- 

count  of  the  statements  of  the  claim,  or  the  laches  of  complainant,  will  refuse 

to  aid,  the  defendant  may  resist  it  by  demurrer. 

Appeal  from  the  Supreme  Court  of  the  District  of  Golnmbia. 

C.  P.  Cvlver,  Je$up  MUler,  C.  G.  Let  and  H.  0.  Claughton,  for  ap- 
pellants. 

Jas.  S.  Edwardi  and  Job  Barnard,  for  appellee. 

Hablan,  J.  It  has  been  a  recognized  doctrine  of  courts  in  equity, 
from  the  very  beginning  of  their  jurisdiction,  to  withhold  relief  from 
those  who  have  delayed  for  an  unreasonable  length  of  time  in  assert* 
ing  their  claims.  Elmendorfv.  Taylor,  10  Wheat.  168;  PiaU  v.  Vat- 
tier,  9  Pet.  416;  Maxwell  t.  Kennedy,  8  How.  222;  Badger  t.  Badger, 
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2  Wall.  94;  Cholmondeley  v.  Clinton,  2  Jao.  &  W.  114;  2  Story,  Eq. 
Jar.  §  1620.  In  Wagrur  t.  Baird,  7  How.  259,  it  was  said  that  long 
acqniesoenoe  and  laobea  by  parties  oat  of  possession  are  prodaotiveof 
mach  hardship  and  injastioe  to  others,  and  is  not  to  be  excused  ex- 
cept by  showing  some  aotaal  hindrance  or  impediment,  caused  by  the 
frand  or  concealment  of  the  party  in  possession.  The  case  mast  be 
one  which  appeals  to  the  conscience  of  the  chancellor. 

And,  contrary  to  the  view  pressed  in  argument,  a  defense  grounded 
upon  the  staleness  of  the  claim  asserted,  or  upon  the  gross  laches  of 
the  party  asserting  it,  may  be  made  by  demurrer,  not,  necessarily,  by 
plea  or  answer.  A  different  rule  has  been  announced  by  some 
authors,  and  in  some  adjudged  oases;  generally,  however,  upon  the 
authority  of  Earl  ofDeloraine  t.  Broivne,  8  Brown,  Ch.  688.  Lord 
ThxtbiiOW,  who  decided  that  case,  is  reported  to  have  declared,  whe^ 
overruling  a  demurrer  to  a  bill'  charging  fraudulent  representations 
as  to  the  value  of  an  estate,  and  praying  an  account  of  rents,  profits, 
etc.,  that  his  action  was  based  upon  the  ground  that  length  of  time, 
propriojure,  was  no  reason  for  a  demurrer;  that  it  was  only  a  oon> 
elusion  from  facts,  showing  acquiescence,  and  was  not  znatter  of  law; 
and  that  he  could  not  allow  a  party  to  avail  himself  of  an  inference 
from  faets  on  a  demurrer.  Bat  in  Hoaenden  v.  Lord  Annesley,  2 
Schoales  &  L.  687,  decided  in  1806,  Bord  Bbdxsdale  expressed  his 
disapproval  of  the  decision  of  Lord  Thublow,  as  reported  by  Brown, 
and  said  that  it  was  rendered  in  a  hurry,  when  the  latter  was  about 
to  surrender  the  seals,  and  when  much  injury  might  have  been  done 
to  parties  had  judgments  not  been  given  before  the  latter  retired  from 
office.  The  rule,  as  announced  in  Hovenden  v.  Lord  Annetky,  was, 
"that  when  a  party  does  not  by  his  bill  bring  himself  within  the  rule 
of  the  court,  the  other  party  may  by  demurrer  demand  judgment, 
whether  he  ought  to  be  compelled  to  answer.  If  the  case  of  the 
plaintiff,  as  stated  in  the  bill,  will  not  entitle  him  to  a  decree,  4he 
judgment  of  the  court  may  be  required  by  demurrer,  whether  the  de- 
fendant ought  to  be  compelled  to  answer  the  bill."  That,  the  court 
said,  was  matter  of  the  law  of  a  court  of  equity,  to  be  determined  ac- 
cording to  its  rules  and  principles. 

Such  is,  undoubtedly,  the  established  doctrine  of  this  eourt  as  an- 
nounced in  many  oases.  In  Maxwell  v.  Kennedy,  svpra,  the  court, 
speaking  by  Chief  Justice  Tansy,  approved  the  rule  as  announced  by 
Lord  BkdbsdaIiB.  After  referring  to  PiaM  v.  Vattier,  gvpra,  and  to 
MeKnighty.  Taylor,  1  How.  168,  and  Bowman  v.  Wathen,  Id.  189,  it 
was  said  that  "the  proper  rule  of  pleading  would  seem  to  be  that  when 
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the  case  stated  by  the  bill  appears  to  be  one  invhieh  a  oonrt  of 
equity  will  refuse  its  aid,  the  defendant  should  be  permitted  to  resist 
it  by  demurrer.  And  as  the  laohes  of  the  complainant  in  asserting 
his  claim  is  a  bar  in  equity,  if  that  objection  is  apparent  on  the  bill 
itself,  there  can  be  no  good  reason  for  re/quiring  a  plea  or  answer  to 
bring  it  to  the  notice  of  the  court."  In  the  more  recent  case  of  Bad- 
ger V.  Badger,  supra,  the  court,  speaking  by  Mr.  Justice  Gbibb,  said 
that  a  party,  who  makes  an  appeal  to  the  conscience  of  the  chancel- 
lor, "should  set  forth  in  his  bill  specifically  what  were  the  impediments 
to  an  earlier  prosecution  of  his  claim;  how  he  came  to  be  so  long 
ignorant  of  his  rights,  and  the  means  used  by  the  respondent  to 
fraudulently  keep  him  in  ignorance;  and  how  and  when  he  first  came 
to  a  knowledge  of  the  matters  alleged  in  his  bill;  otherwise  the  ohan- 
cellor  may  justly  refuse  to  consider  his  case,  on  his  own  showing, 
without  inquiry  whether  there  is  a  (femurrer  or  formal  plea  of  the 
statute  of  limitations  contained  in  the  answer."  Rhode  Island  y. 
Massachusetts,  15  Pet.  233. 

These  principles  are  decisive  of  the  case  before  us. 

By  duly-recorded  deed  of  July  18,  1818,  signed  by  John  P.  Van 
Ness  (his  wife  uniting  in  the  conveyance)  and  by  Noah  Stinohoomb, 
the  former  conveyed  to  the  latter,  at  a  fixed  annual  ilent,  lot  8,  square 
456,  in  the  city  of  Washington,  to  have  and  to  hold,  etc.,  unto  Stinoh- 
comb,  his  executors,  administrators,  and  assigns,  for  the  term  of  90 
years,  renewable  forever.  Stinchcomb  entered  under  the  deed,  made 
valuable  improvements  upon  the  lot,  and  remained  in  possession  un- 
til the  year  1833  or  1834,  when  Van  Ness  repossessed  himself  of  the 
premises,  in  virtue  of  a  clause  in  the  deed  in  these  words : 

"  Provided,  always,  that  if  the  said  rent  or  any  part  thereof  shall  be  in  ar- 
rear  and  unpaid  for  the  space  of  30  days  next  after  the  time  at  which  the  same 
is  reserved  to  be  paid,  as  above,  being  first  lawfully  demanded,  that  then  it 
shall  and  may  be  lawful  to  and  for  the  said  John,  his  heirs  and  assigns,  into 
the  demised  premises  or  any  part  thereof,  in  the  name  of  the  whole,  to  re- 
enter, and  the  same  to  have  again,  repoasess,  occupy,  and  enjoy,  as  in  his  or 
their  former  estate,  until  all  such  arrearages  of  rent,  with  legal  interest  from  the 
time  at  which  said  rent  shall  have  become  payable,  and  all  and  every  cost, 
chai'ge,  and  expense  incurred  by  reason  of  the  non-payment  of  said  rent  shall 
be  lawfully  satisfied  and  paid,  or  make  distress  therefor,  at  bis  or  their  op- 
tion." 

Stinchomb  died  on  the  eleventh  day  of  February,  1841,  without,  so 
far  as  the  bill  discloses,  making  any  effort  to  repossess  himself  of 
the  property.  Van  Ness  died  in  184-,  and,  upon  the  division  of  his 
estate,  one  lot  in  question  was  assigned  to  Matilda  E.  Van  Ness,  oq« 
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of  his  heirs  at  law,  by  whom  it  was  sabaeqnently  conveyed  to  William 
6.  Deal  and  otheis.  The  present  defendants  hold  the  premises  by 
virtue  of  the  before-mentioned  assignment  and  the  deed  of  Matilda 
E.  Van  Ness  and  her  assigns.  The  complainant,  as  administrator  of 
Stinohcomb,  having  offered,  and  now  offering,  to  pay  all  rents,  interest, 
charges,  and  costs,  which  may  have  accrued  upon  the  property,  asks 
a  decree  permitting  her  to  redeem  the  same,  and  ordering  an  account 
which  will  show,  as  well  the  principal  and  interest  of  rents  in  ar- 
rear  due  defendants,  as  the  rents  and  profits  received  by  the  latter 
since  they  entered  into  possession,  setting  off  the  one  against  the 
other.  Such  is,  substantially,  the  case  made  by  the  bill;  and  such  is 
the  relief  asked,  notwithstanding  suit  was  delayed  until  after  the  ex- 
piration  of  about  45  years  from  the  re-entry  of  Van  Ness,  "as  in  his 
*  *  *  former  estate,"  and  until  more  than  80  years  had  elapsed 
after  his  death  and  the  assignment  of  the  lot  in  question  to  one  of 
Ms  heirs  at  law. 

The  case  is  plainly  one  of  gross  laches  on  the  part  of  Btincbcomb 
and  those  claiming  under  him.  His  right  under  the  deed  of  1818, 
to  repossess  himself  of  the  premises  by  paying  rents  and  charges  in 
arrear,  accrued  the  moment  Van  Ness  re-entered  in  1838  or  1834. 
But  this  right  could  not  last  forever.  Its  assertion  could  not  be 
safely  neglected  for  an  unreasonable  length  of  time.  The  bill  dis- 
closes no  plausible,  much  less  sufficient,  explanation  of  the  long  de- 
lay ensuing,  after  1883,  without  any  movement  upon  the  part  of 
Stinchcomb,  bis  representatives  or  heirs,  to  recover  the  property,  by 
discharging  the  rents  and  charges  in  arrear,  and  re-entering,  as 
might  have  been  done,  in  pursuance  of  the  provisions  of  the  deed  of 
1818.  On  the  contrary,  the  facts  set  out  in  the  bill  justifies  the  con- 
clusion either  that  Btincbcomb  elected,  in  his  Jife-time,  to  abandon 
all  claim  upon  the  property  and  leave  Van  Ness  in  possession,  as  in 
bis  former  estate,  or  that  his  claim  was,  in  some  way  satisfactorily 
arranged  or  discharged.  The  complainant  and  those  whom  she  rep- 
resents have  slept  too  long  upon  their  rights.  The  peace  of  society 
and  the  security  of  property  demand  that  the  presumption  of  right, 
arising  from  a  great  lapse  of  time  without  the  assertion  of  an  adverse 
claim  should  not  be  disturbed.  In  such  cases,  sound  discretion  requires 
that  the  court  should  withhold  relief. 

Some  reference  has  been  made  to  the  decisions  of  the  supreme  court 
of  Maryland,  the  laws  of  which  state,  as  they  existed  on  the  twenty- 
seventh  day  of  February,  1801,  except  as  since  modified  or  repealed 
v.l— 28 
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by  oongresB,  ooniinae  in  force  in  this  district.  It  is  only  neoeasary 
to  say  that  the  principles  to  which  we  have  referred  have  been  steads 
ily  upheld  by  the  supreme  court  of  Maryland,  not  upon  the  ground  of 
any  changes  in  the  law  of  that  state  since  1801,  but  in  deference  to 
the  established  doctrines  goveming  courts  of  equity  in  giving  relief  to 
those  who  seek  the  enforcement  of  antiquated  demands.  Hepburn's 
Cote,  8  Bland,  Ch,  110;  Hawkms  t.  Chapman,  26  Md.  100;  Nelson  v. 
Hagerstown  Bank,  27  Md.  74;  Syeiter  y.  Brewer,  Id.  319;  Frazierj. 
Qelston,  85  Md.  814. 

For  the  reasons  given,  we  are  of  opinion  that  the  court  below  prop- 
«rly  sustained  the  demurrer,  and  dismissed  the.  bill  for  want  of 
equity.    The  decree  is  affirmed. 


(106  U.  S.  850) 

Bt.  CiiAib  and  others  v.  Cox. 

(December  18, 1882.) 

JcRiBDionoK— Statb  Codbtb— FoBKiaH  OoRFOBATioaB— Bbbtics  of  Phocess  on 

AasHT.  ^ 

Oonrta  of  the  United  States  only  regard  Judgments  of  the  state  courts  eetablishing 
personal  demands  as  having  validity  or  as  importing  verity  where  they  have 
been  rendered  upon  personal  citation  of  the  party  or  those  empowered  to  re- 
ceive process  for  him,  or  upon  his  voluntary  appearance,  whether  the  party  be 
a  corporation  or  «  natural  person. 

A  corporation,  being  an  artificial  person,  can  act  only  through  its  agents,  and  only 
through  them  cao  it  be  reached,  and  process  must  therefore  be  served  on  such 
agents. 

A  corporation  of  one  state  cannot  do  business  in  another  state  without  the  latter's 
consent,  express  or  implied,  and  that  consent  may  be  accompanied  with  the 
condition,  that  in  any  litigation  arising  out  of  its  transactions  in  the  state  it 
will  accept  as  sufficient  the  service  of  process  on  its  agent  or  persons  specially 
designated. 

When  service  la  made  within  the  state  upon  an  agent  of  a  foreign  corjMration  it  is 
essential  in  order  to  support  the  jurisdiction  of  the  state  court  to  render  a  per- 
sonal  judgment  that  it  should  appear  somewhere  in  the  record,  either  in  thf 
application  for  the  writ  or  accompanying  its  service,  or  in  the  pleadings  oi 
finding  of  the  court,  that  the  corporation  was  engaged  in  business  in  the  state. 

The  transaction  of  business  by  the  corporation  in  the  state,  general  or  special,  ap- 
pearing, a  certificate  of  service  by  the  proper  officer  on  a  person  who  is  iti 
agent  there,  would  be  pn'ma/ocM  evidence  that  the  agent  represented  the  com- 
pany in  the  business,  but  it  may  be  shown  when  the  record  is  oSered  as  evi- 
dence in  another  stats  that  the  agent  stood  in  no  representative  character  to 
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the  company,  that  hU  duties  were  lunited  to  those  of  a  lubordinate  employe, 
or  to  a  particular  transaction,  or  that  lUs  agency  had  ceased  when  the  matter 
in  suit  arose. 
Where  there  wag  nothing  in  the  record  offered  in  evidence  to  show  that  the  cor- 
poration was  engaged  in  business  in  the  state  where  serrice  was  made  on  its 
agent,  and  the  service  of  the  officer  gave  no  information  on  the  subject,  and  it 
did  not  appear,  even  prima  f am,  that  the  agent  stood  in  any  such  representa- 
tive character  to  the  company  as  would  justify  the  service  of  the  writ  on  him, 
the  record  is  properly  excluded  as  evidence.  - 

In  Error  to  the  Giroait  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

C.  J.  Walker,  for  plaintiff  in  error. 

Don  M.  Dickinson  and  Levi  T.  Oriffin,  for  defendant  in  error. 

FiBLo,  J.  This  action  was  brought  by  the  plaintiff  in  the  court  be* 
low  to  recover  the  amount  due  on  two  promissory  notes  of  the  defend* 
ants,  each  for  the  sum  of  $2,Si00,  bearing  date  on  the  second  of  Au* 
gust,  1877,  and  payable  five  months  after  date,  to  the  order  of  the 
Winthrop  Mining  Company,  at  the  German  National  Bank,  in  Chi- 
cago, with  interest  at  the  rate  of  7  per  cent,  per  annum.  To  the  ac- 
tion the  defendants  set  up  various  defenses,  and,  among  others,  sub- 
stantially these :  That  the  consideration  of  the  notes  had  failed;  that 
they  were  given  with  two  others  of  like  tenor  and  amount  to  the 
Winthrop  Mining  Company,  a  corporation  created  under  the  laws  of 
Illinois,  in  part  payment  for  ore  and  other  property  sold  to  the  de- 
fendants upon  a  representation  as  to  its  quantity,  which  proved  to  be 
incorrect;  that  only  a  portion  of  the  quantity  sold  was  ever  delivered, 
and  that  the  value  of  the  deficiency  exceeded  the  amount  of  the  notes 
in  suit;  that  at  the  commencement  of  the  action,  and  before  the 
transfer  of  the  notes  to  the  plaintiff,  the  Winthrop  Mining  Company 
was  indebted  to  the  defendants  in  a  large  sum,  viz.,  $10,000,  upon  a 
judgment  recovered  by  them  in  the  circuit  court  of  Marquette  county, 
in  the  state  of  Michigan,  and  that  the  notes  were  transferred  to  him 
after  their  maturity  and  dishonor,  and  after  he  had  notice  of  the  de- 
fenses to  them.  On  the  trial,  evidence  was  given  by  the  defendantti 
tending  to  show  that  the  plaintiff  was  not  a  bona  fide  holder  of  the 
notes  for  value.  A  certified  copy  of  that  judgment  was  also  produced 
by  them  and  offered  in  evidence,  but  on  his  objection  that  it  had  not 
been  shown  that  the  court  had  obtained  jurisdiction  of  the  parties,  it 
was  excluded,  and  to  the  exclusion  an  exception  was  taken.  The 
jury  found  for  him  for  the  full  amount  claimed,  and  judgment  having 
been  entered  thereon,  the  defendants  brought  the  case  here  for  re- 
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view.  The  ruling  of  the  court  below  in  excluding  the  record  conati> 
tutea  the  only  error  assigned. 

The  judgment  of  the  oirooit  eonrt  in  Michigan 'was  rendered  in  an 
action  commenced  by  attachment.  If  the  plaintiffs  in  that  action 
were,  at  its  commencement,  residents  of  the  state,  of  which  some 
doubt  is  expressed  by  counsel,  the  jurisdiction  of  the  court,  under  the 
writ,  to  dispose  of  the  property  attached  cannot  be  doubted,  so  far  as 
was  necessary  to  satisfy  their  demand.  No  question  was  raised  as  to 
the  validity  of  the  judgment  to  that  extent.  The  objection  to  it  was 
as  to  evidence  that  the  amount  rendered  was  an  existing  obligation 
or  debt  against  the  company.  If  the  court  had  not  acquired  juris- 
diction  over  the  company,  the  judgment  established  nothing  as  to  its 
liability,  beyond  the  amount  which  the  proceeds  of  the  property  dis- 
charged. There  was  no  appearance  of  the  company  in  the  action, 
and  judgment  against  it  was  rendered  for  $6,450  by  default.  The 
officer,  to  whom  the  writ  of  attachment  was  issued,  returned  that,  by 
virtue  of  it,  he  had  seized  and  attached  certain  specified  personal 
property  of  the  defendant,  and  had  also  served  a  copy  of  the  writ, 
with  a  copy  of  the  inventory  of  the  property  attached,  on  the  defend- 
ant, "by- delivering  the  same  to  Henry  J.  Golwell,  Esq.,  agent  of  the 
said  Winthrop  Mining  Company,  personally,  in  said  county." 

The  laws  of  Michigan  provide  for  attaching  property  of  absconding, 
fraudulent,  and  non-resident  debtors  and  of  foreign  corporations. 
They  require  that  the  writ  issued  to  the  sheriff,  or  other  officer  by 
whom  it  is  to  be  served,  shall  direct  him  to  attach  the  property  of  the 
defendant,  and  to  summon  him  if  he  be  found  within  the  county,  and 
also  to  serve  on  him  a  copy  of  the  attachment  and  of  the  inventory 
of  the  property  attached.  They  also  declare  that  where  a  copy  of  the 
writ  of  attachment  has  been  personally  served  on  the  defendant  the 
same  proceedings  may  be  had  thereon  in  the  suit  in  all  respects  as 
upon  the  return  of  an  original  writ  of  summons  personally  seirved 
where  suit  is  commenced  by  such  summons.  3  Gomp.  Laws  1871, 
§§  6397,  6413.  They  also  provide,  in  the  chapter  regulating  pro- 
ceedings by  and  against  corporations,  that  "suits  against  corporations 
may  be  commenced  by  original  writ  of.  summons,  or  by  declaration, 
in  the  same  manner  thai  personal  actions  may  be  commenced  against 
individuals,  and  such  writ,  or  a  copy  of  such  declaration,  in  any  suit 
against  a  corporation,  may  be  served  on  the  presiding  officer,  the 
cashier,  the  secretary,  or  the  treasurer  thereof;  or,  if  there  be  no 
such  officer,  or  none  can  be  found,  such  service  may  be  made  on  such 


Digitized  by 


Google 


ST.  OLAIB  V.  OOZ.  857 

other  officer  or  member  of  each  corporation,  or  in  snob  other  maimer 
as  the  court  in  which  such  suit  is  brought  may  direct;"  and  that  "in 
suits  commenced  by  attachment  in  favor  of  a  resident  of  this  state 
against  any  corporation  created  by  or  nnder  the  \&wb  of  any  other 
state,  government,  or  country,  if  a  copy  of  such  attachment,  and  of 
the  inventory  of  property  attached,  shall  have  been  personally  served 
on  any  officer,  member,  clerk,  or  agent  of  such  corporation  vrithin 
this  state,  the  same  proceedings  shall  be  thereupon  had,  and  vrith 
like  effect,  as  in  case  of  an  attachment  against  a  natural  person, 
which  shall  have  been  returned  served  in  like  manner  upon  the 
defendant."     2  Gomp.  Laws  1871,  §§  6544,  6550. 

The  courts  of  the  United  States  only  regard  judgments  of  the  state 
courts  establishing  personal  demands  as  having  validity  or  as  import* 
ing  verity  where  they  have  been  rendered  upon  personal  citation  of 
the  party,  or,  what  is  the  same  thing,  of  those  empowered  to  receive 
process  for  him,  or  upon  his  voluntary  appearance. 

In  Pennoyer  v.  Neff  we  had  occasion  to  consider  at  length  the  man* 
ner  in  which  the  state  courts  can  acquire  juHsdiction  to  render  a 
personal  judgment  against  non-residents  which  would  be  received  as 
evidence  in  the  federal  coorts;  and  we  held  that  personal  service  of 
citation  on  the  party  or  his  voluntary  appearanpe  was,  with  some 
exceptions,  essential  to  the  jurisdiction  of  the  court.  The  exceptions 
related  to  those  cases  where  proceedings  are  taken  in  a  state  to  de- 
termine the  status  of  one  of  its  citizens  towards  a  non-resident,  or 
where  a  party  has  agreed  to  accept  a  notification- to  others  or  service 
on  them  as  citation  to  himself.  95  U.  8.  714.  The  doctrine  of  that 
case  applies,  in  all  its  force,  to  personal  judgments  of  state  courts 
against  foreign  corporations.  The  courts  rendering  them  must  have 
acquired  jurisdiction  over  the  party  by  personal  service  or  voluntary 
appearance,  whether  the  party  be  a  corporation  or  a  natural  person. 
There  is  only  this  difference :  A  corporation,  being  an  artificial  being, 
can  act  only  through  agents,  and  only  through  them  can  be  ^reached,  < 
and  process  must,  therefore,  be  served  upon  them.  In  the  state 
where  a  corporation  is  formed  it  is  not  difficult  te  ascertain  who  are 
authorized  to  represent  and  act  for  it.  Its  charter  or  the  statutes  of 
the  state  will  indicate  in  whose  hands  the  control  and  management 
of  its  affairs  are  placed.  Directors  are  readily  found,  as  also  the  offi- 
cers appointed  by  them  to  manage  its  business.  But  the  moment  the 
boundary  of  the  state  is  passed  difficulties  arise ;  it  is  not  so  easy  to 
determine  who  represent  the  corporation  there  and  nnder  what  cir- 
cumstances service  on  them  will  bind  it.     Formerly  it  was  held  that 
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a  foreign  oorporation  conld  not  be  sned  in  an  action  for  the  reooveiy 
of  a  personal  demand  outside  of  the  state  by  wbioh  it  was  chartered. 
The  prinoiple  that  a  corporation  must  dwell  in  the  plaoe  of  its  crea* 
tion,  and  cannot,  as  said  by  Chief  Justice  Taney,  migrate  to  another 
sovereignty,  coupled  with  the  doctrine  that  an  officer  of  the  oorpora- 
tion does  not  carry  his  functions  with  him  when  he  leaves  his  state, 
prevented  the  maintenance  of  personal  actions  against  it.  There  was 
no  mode  of  compelling  its  appearance  in  the  foreign  jurisdiction. 
Legal  proceedings  there  against  it  were,  therefore,  necessarily  con- 
fined to  the  disposition  of  such  property  belonging  to  it  as  could  be 
there  found;  and  to  authorize  them  legislation  was  necessary. 

In  McQueen  v.  Middleton  Manufg  Co.,  decided  in  1819,  the  supreme 
court  of  New  York,  in  considering  the  question  whether  the  law  of 
that  state  authorized  an  attachment  against  the  property  of  a  foreign 
corporation,  expressed  the  opinion  that  a  foreign  corporation  could 
not  be  sued  in  the  state^  and  gave  as  a  reason  that  the  process  must 
be  served  on  the  head  or  principal  officer  within  the  jurisdiction  of 
the  sovereignty  where  the  artificial  body  existed ;  observing  that  if  the 
president  of  a  bank  went  to  New  York  from  another  state  he  would 
not  represent  the  corporation  there;  and  that  "his  functions  and  bis 
character  would  not  accompany  him  when  he  moved  beyond  the  ju- 
risdiction of  the  government  under  whose  laws  he  derived  this  char- 
acter." 16  John.  6.  The  opinion  thus  expressed  was  not,  perhaps, 
necessary  to  the  decision  of  the  case,  but  nevertheless  it  has  been 
accepted  as  correctly  stating  the  law.  It  was  cited  with  approval  by 
the  supreme  court  of  Massachusetts,  in  1834,  in  Peckham  v.  North 
Parish  in  Haverhill,  the  court  adding  that  all  foreign  corporations 
were  without  the  jurisdiction  of  the  process  of  the  courts  of  the 
commonwealth.  16  Pick.  286.  Similar  expressions  of  opinion  are 
found  in  numerous  decisions,  accompanied  sometimes  with  sugges- 
tions that  the  doctrine  might  be  otherwise  if  the  foreign  corporation 
isent  its  officer  to  reside  in  the  state  and  transact  business  there  on 
its  account.  Libbey  v.  Hodgdon,  9,N.  H.  397;  Moulin  t.  Im.  Co.  4 
Zab.  223. 

This  doctrine  of  the  exemption  of  a  corporation  from  suit  in  a 
state  other  than  that  of  its  creation,  was  the  cause  of  much  incon- 
venience and  often  of  manifest  injustice.  The  great  increase  in  the 
number  of  corporations  of  late  years,  and  the  immense  extent  of  their 
business,  only  made  this  inconvenience  and  injustice  more  frequent 
and  marked.  Corporations  now  enter  into  all  the  industries  of  the 
country.     The  business  of  banking,  mining,  manufacturing,  trans- 
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portation,  and  insnranoe  is  almost  entirely  carried  on  by  them,  and 
a  large  portion  of  the  wealth  of  the  country  is  in  their  bands.  In- 
oorporated  nnder  the  laws  of  one  state,  they  carry  on  the  most  exten- 
sive  operations  in  other  states.  To  meet  and  obviate  this  inconven- 
ience and  injustice,  the  legislatures  of  several  states  interposed  and 
provided  for  service  of  process  on  officers  and  agents  of  foreign  cor- 
porations doing  business  therein.  WhDe  the  theoretical  and  legal 
view,  that  the  domicile  of  a  corporation  is  only  in  the  state  where  it 
is  created,  was  admitted,  it  was  perceived  that  when  a  foreign  cor- 
poration sent  its  officers  and  agents  into  other  states  and  opened 
offices,  and  carried  on  its  business  there,  it  was,  in  effect,  as  much 
represented  by  them  there  as  in  the  state  of  its  creation.  As  it  was 
protected  by  the  laws  of  those  states,  allowed  to  carry  on  its  business 
within  their  borders,  and  to  sue  in  their  courts,  it  seemed  only  right 
that  it  should  be  held  responsible  in  those  courts  to  obligations  and 
liabilities  there  incurred.  All  that  there  is  in  the  legal  residence  of 
a  corporation  in  the  state  of  its  creation  consists  in  the  fact  that  by 
its  laws  the  corporators  are  associated  together  and  allowed  to  exer- 
cise as  a  body  certain  functions,  with  a  right  of  succession  in  its 
members.  Its  officers  and  agents  constitute  all  that  is  visible  of  its 
existence ;  and  they  may  be  authorized  to  act  for  it  without  as  well 
as  within  the  state.  There  would  seem,  therefore,  to  be  no  sound 
reason  why,  to  the  extent  of  their  agency,  they  should  not  be  equally 
deemed  to  represent  it  in  the  states  for  which  they  are  respectively 
appointed  when  it  is  called  to  legal  responsibility  for  their  transac- 
tions. The  case  is  unlike  that  of  suits  against  individuals.  They 
can  act  by  themselves,  and  npon  them  process  can  be  directly  served, 
but  a  corporation  can  only  act  and  be  reached  through  agents.  Serv- 
ing process  on  its  agents  in  other  states,  for  matters  within  the 
sphere  of  their  agency,  is,  in  effect,  serving  process  on  it  as  much  so 
as  if  such  agents  resided  in  the  state  where  it  was  created. 

A  corporation  of  one  state  cannot  do  business  in  another  state  with- 
out the  latter's  consent,  express  or  implied,  and  that  consent  may  be 
accompanied  with  such  conditions  as  it  may  think  proper  to  impose. 
As  said  by  this  court  in  Lafayette  Int.  Co.  v.  French,  "these  condi- 
tions must  be  deemed  valid  and  effectual  by  other  states  and  by  this 
court,  provided  they  are  not  repugnant  to  the  constitution  or  laws  of 
the  Gnited  States  or  inconsistent  with  those  rules  of  public  law  which 
secure  the  jurisdiction  and  authority  of  each  state  from  encroach' 
ment  by  all  others,  or  that  principle  of  natural  justice  which  forbidr 
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condemnation  without  opportnmty  for  defense."  18  How.  407; 
Paul  V.  Virginia,  8  Wall.  181. 

The  state  may,  therefore,  impose  as  a  condition  upon  which  a  for- 
eign corporation  shall  be  permitted  to  do  business  within  her  limits, 
that  it  shall  stipulate  that  in  any  litigation  arising  out  of  its  transac- 
tions in  the  state,  it  will  accept  as  sufficient  the  service  of  process  on 
its  agents  or  persons  specially  designated,  and  the  condition  would 
be  eminently  fit  and  just.  And  such  condition  and  stipulation  may 
be  implied  as  well  as  expressed.  If  a  state  permits  a  foreign  cor- 
poration to  do  business  within  her  limits,  and  at  the  same  time  pro- 
vides that  in  suits  against  it  for  business  there  done,  process  shall  be 
served  upon  its  agents,  the  provision  is  to  be  deemed  a  condition  of 
the  permission;  and  corporations  that  subsequently  do  business  in 
the  state  are  to  be  deemed  to  assent  to  suoh  condition  as  fully  as 
though  they  had  specially  authorized  their  agents  to  receive  service 
of  the  process.  Such  condition  must  not,  however,  encroach  upon 
that  principle  of  natural  justice  which  requires  notice  of  a  suit  to  a 
party  before  he  can  be  bound  by  it.  It  must  be  reasonable;  and  the 
service  provided  for  should  be  only  upon  such  agents  as  may  be  prop- 
erly deemed  representatives  of  the  foreign  corporation.  The  decision 
of  this  court  in  the  case  of  Lafayette  Int.  Co.  v.  tVeneh,  to  which  we 
have  already  referred,  sustains  these  views. 

The  state  of  Michigan  permits  foreign  corporations  to  transact 
business  within  her  limits.  Either  by  express  enactment,  as  in  the 
case  of  insurance  companies,  or  by  her  acquiescence,  they  are  as  free 
to  engage  in  aU  legitimate  business  as  corporations  of  her  own  cre- 
ation. Her  statutes  expressly  provide  for  suits  being  brought  by  them 
in  her  eourts,  and  for  suits  by  attachment  being  brought  against 
them  in  favor  of  residents  of  the  state.  And  in  these  attachment 
Baits  they  authorize  the  service  of  a  copy  of  the  writ  of  attachment, 
with  a  copy  of  the  inventory  of  the  property  attached,  on  "any  officer, 
member,  clerk,  or  agent  of  such  corporation,"  within  the  state,  and 
give  to  a  personal  service  of  a  copy  of  the  writ  and  of  the  inventory 
on  one  of  these  persons  the  force  and  effect  of  personal  service  of  a 
summons  on  a  defendant  in  suits  commenced  by  summons. 

It  thus  seems  that  a  writ  of  foreign  attachment  in  that  state  is 
made  to  serve  a  double  purpose — as  a  command  to  the  officer  to 
attach  property  of  the  corporation  and  as  a  summons  to  the  latter  to 
appear  in  the  suit.  We  do  not,  however,  understand  the  laws  as 
authorizing  the  service  of  a  copy  of  the  writ,  as  a  summons,  upon  an 
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agent  of  a  foreign  corporation  unless  the  corporation  be  engaged  in 

business  in  the  state,  and  the  agent  be  appointed  to  act  there.  We 
80  construe  the  words  "agent  bf  such  corporation  within  this  state." 
They  do  not  sanction  service  upon  an  officer  or  agent  of  the  corpora- 
tion who  resides  in  another  state,  and  is  only  casually  in  the  state, 
and  not  charged  with  any  business  of  the  corporation  there.  The 
decision  in  Neweli  v.  Great  We$tem  Ry.  Co.  reported  in  19  Mich.  336, 
supports  this  view,  although  that  was  the  case  of  an  attempted  service 
of  a  declaration  as  the  commencement  of  the  suit.  The  defendant 
was  a  Canadian  corporation  owning  and  operating  a  railroad  from 
Suspension  Bridge  in  Canada  to  the  Detroit  line  at  Windsor,  opposite 
Detroit,  and  carrying  passengers  in  connection  with  the  Michigan 
Central  Bailroad  Company,  upon  tickets  sold  by  such  companies 
respectively.  The  suit  was  commenced  in  Michigan,  the  declaration 
alleging  a  contract  by  the  defendant  to  carry  the  plaintiff  over  its 
road,  and  its  violation  of  the  contract  by  removing  him  from  its  cars 
at  an  intermediate  station.  The  declaration  was  served  upon  Joseph 
Price,  tbe  treasurer  of  the  corporation,  who  was  only  casually  in  the 
state.  The  corporation  appeared  specially  to  object  to  the  jurisdic- 
tion of  the  court,  and  pleaded  that  it  was  a  foreign  corporation,  and 
had  no  place  of  business  or  agent  or  officer  in  the  state,  or  attorney 
to  receive  service  of  legal  process,  or  to  appear  for  it;  and  that 
Joseph  Price  was  not  in  the  state  at  the  time  of  service  on  him  on 
any  official  business  of  the  corporation.  The  plaintiff  having  de- 
murred to  this  plea  the  court  held  the  service  insufficient. 

"The  corporate  entity,"  said  tbe  court,  "could  by  no  possibility  enter  the 
state,  and  it  could  do  nothing  more  In  that  direction  than  to  cause  itself  to  be 
represented  here  by  its  officers  or  agents.  Such  representation  would,  how- 
ever, necessarily  imply  something  more  than  tbe  mere  presence  here 'of  a  pei> 
son  possessing;  when  In  Canada,  tbe  relation  to  tbe  company  of  an  oflScer  or 
agent.  To  involve  the  representation  of  tbe  company  bere,  the  supposed  rep- 
resentative would  have  to  bold  or  enjoy  in  this  state  an  actual  present  official 
or  representative  status.  He  would  be  required  to  be  here  as  an  agent  or  offi- 
cer of  tbe  corporation,  and  not  as  an  Isolated  Individual.  If  he  should  drop 
the  official  or  representative  character  at  tbe  frontier,  if  he  should  bring  that 
character  no  further  than  tbe  territorial  boundary  of  the  government  to  whose 
laws  the  corporate  body  itself,  and  consequently  the  official  positions  of  its 
officers  also,  would  be  constantly  indebted  for  existence,  it  could  not,  with 
propriety,  be  maintained  that  be  continued  to  possess  such  character  by  force 
of  our  statute.  Admitting,  therefore,  for  the  purpose  of  this  suit,  that  in  given 
cases  tbe  foreign  corporation  would  be  bound  by  service  on  its  treasurer  in 
Michigan,  this  could  only  be  so  when  the  treasm-er,  the  then  official,  the  officer 
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thai  in  a  manner  impersonating  t?u  company,  ahoul4  he  served.  Joseph  Price 
was  not  here  as  the  treasurer  of  the  defendants.  He  did  not  then  represent 
them.  His  act  in  coming  was  not  the  act  of  the  company,  nor  was  his  remain- 
ing the  business  or  act  of  any  besides  himself.  He  had  no  principal  and  he 
was  not  an  agent.  He  had  no  official  status  or  representative  character  in 
this  state.' 

AooQrdlng  to  the  view  thns  expressed  by  the  sapreme  court  of 
Michigan  service  upon  an  agent  of  a  foreign  corporation  will  not  be 
deemed  sufficient  unless  he  represents  the  corporation  in  the  state, 
This  representation  implies  that  the  corporation  does  business,  or 
has  business  in  the  state  for  the  transaction  of  which  it  sends  or 
appoints  an  agent  there.  If  the  agent  occupies  no  representative 
character  with  respect  to  the  business  of  the  corporation  in  the  state, 
a  judgment  rendered  upon  service  on  him  would  hardly  be  considered 
in  other  tribunals  as  possessing  any  probative  force.  In  a  case  where 
situilar  service  was  made  in  New  York  upon  an  officer  of  a  corpora- 
tion of  New  Jersey  accidentally  in  the  former  state,  the  supreme 
court  of  New  Jersey  said  that  a  law  of  another  state  which  sanctioned 
such  service  upon  an  officer  accidentally  within  its  jurisdiction  was 
"bo  contrary  to  natural  justice  and  to  the  principles  of  international 
law  that  the  courts  of  other  states  ought  not  to  sanction  it."  Motdin 
V.  Ins.  Co.  4:  Zab.  234. 

Without  considering  whether  authorizing  service  of  a  copy  of  a 
writ  of  attachment  as  a  summons  on  some  of  the  persons  named  in 
the  statute — a  member,  for  instance,  of  the  foreign  corporation,  that 
is,  a  mere  stockholder — ^is  not  a  departure  from  the  principle  of 
natural  justice  mentioned  in  Lafayette  Ins.  Co.  v.  French,  which  for- 
bids condemnation  without  citation,  it  is  sufficient  to  observe  that 
we  are  of  opinion  that  when  service  is  made  within  the  state  upon  an 
agent  of  a  foreign  corporation  it  is  essential,  in  order  to  support  the 
jurisdiction  of  the  court  to  render  a  personal  judgment,  that  it  should 
appear  somewhere  in  the  record — either  in  the  application  for  the 
writ  or  accompanying  its  service,  or  in  the  pleadings  or  the  finding 
of  the  court — that  the  corporation  was  engaged  in  business  in  the 
state.  The  transaction  of  business  by  the  corporation  in  the  state, 
general  or  special,  appearing,  a  certificate  of  service  by  the  proper 
officer  on  a  person  who  is  its  agent  there  would,  in  our  opinion,  be 
sufficient  prima  facie  evidence  that  the  agent  represented  the  com- 
pany in  the  business.  It  would  then  be  open,  when  the  record  is 
offered  as  evidence  in  another  state,  to  show  that  the  agent  stood  in 
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no  representative  oharaoter  to  the  eompanj,  thai  his  duties  'were 
limited  to  those  of  a  subordinate  employe,  or  to  a  particular  transac- 
tion, or  that  his  agency  had  ceased  when  the  matter  in  suit  arose. 

In  the  record,  a  copy  of  which  was  offered  in  evidence  in  this  case, 
there  was  nothing  to  show,  so  far  as  we  can  see,  that  the  Winthrop 
Mining  Company  was  engaged  in  business  in  the  state  when  service 
was  made  on  Golwell.  The  return  of  the  officer,  on  which  alone  re- 
liance was  placed  to  sustain  the  ju^sdiction  of  the  state  court,  gave 
no  information  on  the  subject.  It  did  not,  therefore,  appear  even 
prima  fade  that  Golwell  stood  in  any  such  representative  character 
to  the  company  as  would  justify  the  service  of  a  copy  of  the  writ  on 
him.  The  certificate  of  the  sheriff,  in  the  absence  of  this  fact  in  the 
record,  was  insufficient  to  give  the  court  jurisdiction  to  render  a  per- 
sonal judgment  against  the  foreign  corporation.  The  record  was, 
therefore,  properly  excluded. 

Judgment  affirmed. 


(106  U.  a  4S8) 

State  or  Geobou  v.  Jebup,  Surviving  Trustee,  and  others. 

(December  18. 1882.) 

FoBECLoanRB — Posbesbion  of  RscErrsB — Obdxbb  iror  Appb*t.abt.«. 

In  a  foreclosure  suit  pending  in  the  circuit  court — the  mortgage  property  being  in 
possession  of  its  receivers — the  state  of  Georgia  presented  a  petition  in  which, 
declining  to  become  a  party  to  the  suit,  It  asked  that  the  receivers  be  required 
to  withdraw  from  the  possession  of  a  part  of  the  property  in  their  hands,  upon 
some  of  which  executions  for  state  taxes  had  been  levied  prior  to  their  appoint- 
ment. The  petition  was  denied  and  dismissed.  Held,  that  the  action  of  the 
court  could  not  be  reviewed  upon  the  appeal  of  the  state,  for  the  reason,  if 
there  were  no  others,  that  the  order  did  not  conclude  any  right  it  had  in  virtue 
of  the  executions,  or  of  the  levies  made  thereunder. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Georgia. 

The  suit,  out  of  which  this  appeal  arises,  was  commenced  on  the 
fifteenth  day  of  February,  1877,  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Georgia,  by  Morris  E.  Jesup,  a 
citizen  of  New  York,  and  the  surviving  trustee  in  a  mortgage,  or  deed 
of  trust,  executed  on  the  twentieth  day  of  December,  1867,  by  the 
Atlantic  &  Gulf  Railroad  Company,  a  Georgia  corporation,  conveying 
to  trustees  and  the  survivor  of  them,  its  main  line  and  certain  branches, 
together  with  their  appurtenances,  rolling  stock,  equipment,  ete.. 
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respectiyely,  in  trust  to  seoore  the  payment  of  bonds,  in  a  large 
amount,  made  by  the  company,  and  payable  on  the  first  day  of  July, 
1897,  with  interest  semi-annoally,  at  the  rate  of  7  per  cent,  per 
annum.  The  deed  contained  the  usual  provisions  requiring  the 
trnstees,  upon  default  in  the  payment  of  the  stipulated  interest,  to 
enforce  the  security  for  the  benefit  of  the  bondholders.  The  bill 
asked  for  the  appointment  of  receivers;  and,  accordingly,  on  the 
twentieth  day  of  February,  187*7,  an  order  was  entered,  appointing 
receivers  of  the  entire  property  and  effects  of  the  railroad  company 
embraced  in  the  deed  of  trust  or  mortgage,  with  power,  and  charged 
with  the  duty  to  manage  and  operate  the  same,  subject  to  the  orders 
and  directions  of  the  court.  The  receivers  took  possession,  and,  sub- 
sequently, the  order  of  February  20,  1877,  made  at  chambers,  was 
renewed  and  confirmed  by  an  order  of  court  entered  on  the  twentieth 
day  of  April,  1877.  A  supplemental  bill  was  afterwards  filed  en. 
larging  the  scope  of  the  suit  and  asking  a  decree  of  foreclosure  and 
sale. 

On  the  third  day  of  June,  1879,  the  railroad  and  its  branches, 
with  their  respective  appurtenances,  being  then  in  the  actual  posses- 
sion of  and  operated  by  the  receivers,  under  the  direction  of  the  cir- 
cuit court  of  the  United  States,  the  state  of  Georgia,  by  its  attorney 
general,  presented  a  petition  stating  that,  prior  to  the  appointment 
of  the  receives,  executions  had  issued  from  the  office  of  its  comptroller 
general  against  the  railroad  company  for  taxes  alleged  to  be  due  the 
state,  the  validity  of  which  taxes  was  contested  by  the  company,  and 
the  issue  arising  thereon  was  then  pending  before  the  courts  of  the 
state;  that  two  of  such  causes — those  involving  the  validity  of  the 
taxes  for  the  years  1874  and  1875 — were  taken  by  the  corporation 
upon  writ  of  error  to  the  supreme  court  of  the  United  States,  in  which 
court,  at  its  [then]  last  term,  a  judgment  was  rendered  sustaining 
.  the  right  of  the  state  to  the  taxes  in  question ;  that  executions  were 
also  issued  by  the  state  against  the  company  for  the  years  1876, 
1877,  and  1878,  but  as  the  grounds  of  defense  were  the  same  in  each, 
the  latter  were  allowed  to  rest  and  abide  the  decision'  in  the  two 
former  causes,  except  that  the  execution  for  1876  was  in  the  hands 
of  the  sheriff,  and  had  been  levied  upon  certain  property  of  the  com- 
pany before  the  appointment  of  the  receivers  in  the  foreclosure  suit. 

The  prayer  of  the  petition  was  that  the  state  be  allowed  to  estab- 
lish these  facts  by  reference  to  the  records  and  proceedings  in  this 
cause,  and  also  by  the  records  and  proceedings  in  the  state  courts 
and  the  supreme  court  of  the  United  States,  "for  the  purpose,  and 
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the  purpose  alone,  6t  showing,  as  the  state  claims,  thai  this  honor- 
able court  has  no  jurisdiction  under  the  law,  by  its  process  of  the  ap- 
pointment of  receivers  or  otherwise,  to  hinder,  delay,  or  prevent  the 
ixeoution  of  the  process  provided  by  the  law  of  the  state  for  the  col- 
ection  of  its  revenue."  "The  said  state  of  Georgia,"  the  petition 
aroceeds,  "in  obedience  to  that  comity  and  respect  that  should  gov- 
un  her  courts  towards  those  of  another  concurrent  jurisdiction,  and 
k>  promote  that  harmony  which  should  ever  prevail  between  herself, 
«8  one  of  the  members  of  this  Union,  and  the  federal  government, 
*espectfully  insisis  that  she  cannot  be  required,  in  order  to  obtain 
(ker  rights  in  the  premises,  to  become  a  party  complainant  or  defend* 
mt  in  the  litigation  now  pending  before  this  honorable  court,  because, 
%a  she  maintains:  (1)  This  court  has  no  jurisdiction,  by  the  powers 
yf  injunction  or  otherwise,  to  hinder,  delay,  or  prevent  the  collection 
(f  her  revenue.  (2)  As  the  record  shows  that  certain  executions  had 
*)een  levied  by  the  sheriff  in  obedience  to  process  from  the  state  courts, 
Dpon  which  issues  had  been  joined  by  the  defendant  corporation,  their 
jurisdiction  could  not  be  affected  by  a  suit  filed  subsequently  in  the 
courts  of  the  United  states,  [and]  the  appointment  of  receivers  and 
a  sale  by  the  latter  jurisdiction  would  be  inoperative  and  void.  (3)  It 
is  against  public  policy  to  require  a  state,  in  the  collection  of  her 
revenue,  to  await  the  slow  and  tedious  process  necessary  to  deter- 
mine the  numerous  issues  made  in  this  cause  between  private  liti- 
gants." The  prayer  of  the  state  was  that  the  court  pass  such  an  or 
der  as  would  fully  protect  its  rights  in  the  premises. 

The  record  contains  no  part  of  the  proceedings  in  the  causes  in  the 
state  courts  to  which  the  state's  petition  referred.  All  that  it  con- 
tains in  the  way  of  documents  or  papers  relating  to  taxes  against  the 
company,  are  certain  executions  from  the  office  of  the  comptroller 
general  of  Georgia,  with  the  returns  thereon,  viz. :  An  execution  for 
the  taxes  of  1874,  amounting  to  $32,764.10,  returned  by  the  sheriff, 
levied,  October  6, 1874,  "upon  lots  No.  28  and  84,  Atlantic  ward,  city 
of  Savannah,  county  and  state  aforesaid,  and  will  sell  the  said  de- 
scribed property  on  the  first  Tuesday  in  November,  1874,  before  the 
court-house  door,  in  terms  of  the  law;"  an  execution  for  the  taxes  of 
1875,  amounting  to  $8,754.55,  returned  levied,  November  15,  1875, 
"upon  the  buildings  known  as  the  machine-shop,  locomotive-house, 
and  car-shop,  situate,  lying,  and  being  at  the  'Atlantic  it  Gulf  Bail- 
road  depot,  in  the  city  of  Savannah,  county  and  state  aforesaid,  and 
will  advertise  and  sell  the  same,  in  terms  of  the  law,  the  property  of 
the  defendant;"  the  execution  for  the  taxes  for  1876  for  $9,080.31, 
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$18,160.62  penalty  for  default  in  paying  the  tax;  returned,  as  levied, 
January  8, 1877,  upon  lots  23,  24,  33,  and  36,  in  Savannah ;  the  exe- 
cution for  taxes  for  1877,  amounting  to  $9,333,12,  and  $27,990.36 
as  a  penalty  for  non-payment  of  taxes  and  costs,  the  last  execution 
being  returned,  "property,  by  order  and  decree  of  the  United  States 
court,  in  the  hands  of  receivers;"  and  execution  for  taxes  of  1878 
for  $7,070.26,  and  $21,228.78  as  penalty  for  non-payment  of  taxes 
and  costs.  Upon  this  last  execution  no  return  appears  to  have  been 
made. 

On  the  sixth  day  of  Jane,  1879,  this  order  vas  made  in  the  court 
below : 

"  The  state  of  Georgia,  having  petitioned  for  leave  to  proceed  with  certain 
executions  for  taxes,  after  argument  and  consideration,  it  is  ordered  and  de- 
creed that  the  said  petition  of  the  state  of  Georgia  be  denied,  and  the  same  is 
hereby  dismissed." 

On  the  same  day  a  final  decree  of  foreclosure  was  made,  by  which, 
among  other  things,  it  was,  in  substance,  declared  that  the  company 
was  indebted  to  the  state  in  the  following  principal  sums  for  taxes : 
For  1874,  $32,764.71 ;  for  1876,  $8,754.55;  for  1876,  $9,080.31 ;  for 
1877,  $12,441.16;  for  1878,  $7,076,26;  in  aU,  the  sum  of  $70,116.99 
— the  sums  specified  in  the  several  executions  for  taxes,  omitting  the 
penalties  claimed  in  those  for  1876,  1877,  and  1878.  It  was  further 
declared  that  the  company  was  liable  for  the  principal  of  such  tax  as 
might  be  assessed  by  the  comptroller  general  of  the  state  for  the  year 
1879;  that  such  taxes  were  prior  to  all  other  liens,  except  judicial 
costs,  and  should  be  paid  out  of  the  proceeds  of  sale  and  any  balance 
of  money  and  assets  in  the  hands  of  the  receiver,  next  after  the  pay- 
ment of  such  costs;  and  that  neither  penalties  or  interest  were  due 
on  the  taxes  for  any  of  the  aforesaid  years. 

Afterwards,  on  the  twenty-second  of  August,  1879,  the  state  pre- 
sented to  the  court  its  petition  for  appeal,  as  follows : 

<<  The  state  of  Georgia  having  filed  a  petition  denying  the  Jurisdiction  of  said 
circuit  court  of  the  United  States,  and  claiming  the  right  of  said  state  to  pro- 
ceed with  said  executions,  notwithstanding  the  property  of  said  defendant 
corporation  was  in  the  possession  and  control  of  said  court  through  receivers 
appointed  thereby,  and  the  said  circuit  court  having  passed  a  decree,  so  far 
as  the  rights  and  claims  of  said  state  in  the  premises  were  concerned,  denying 
and  refusing  said  claim  set  up,  and  said  state  of  Georgia,  being  advised  that 
she  has  a  good  and  valid  cause  of  appeal,  now  comes  *  *  *  and  prays 
this  honorable  court  to  grant  an  appeal  In  said  cause  to  the  supreme  court  of 
the  United  States,  on  such  terms  and  conditions  as  required  by  law." 

The  appe^^l  thus  prayed. was  allowed. 
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B.  N.  Ely,  Clifford  Anderson,  and  Robert  Toombs,  for  appellant. 
W.  S.  CUsholm  and  Robert  FaVAgant,  for  appellees. 

j  HABiaur,  J.    It  does  not  seem  inoambent  upon  this  court  to  deter- 

mine some  of  the  qnestions,  however  important  or  interesting  as  ab< 
straat  propositions,  'which  cotmsel  have  pressed  upon  its  attention. 
The  case,  as  presented  by  the  record,  is  within  a  very  narrow  com- 
pass, as  is  evident  from  the  statement  already  made  of  the  history 
and  nature  of  the  litigation  oat  of  which  the  present  appeal  arises. 

The  action  of  the  court  below  is  assailed  by  the  state  upon  numer- 
ous grounds  separately  stated  in  the  assignment  of  errors.    They  are, 

I  however,  all  comprehended  in  the  general  proposition  that  the  court 

erred  in  denying  and  dismissing  the  state's  petition,  filed  June  3, 
1879,  thereby,  it  is  claimed,  adjudging  that  the  sheriff  could  not, 
pending  the  possession  and  control  by  the  receivers  of  the  property, 
rightfully  proceed  with  the  executions  for  taxes,  and  in  decreeing  that 
the  state  is  not  entitled  to  penalties  on  its  taxes  for  the  years  named 
in  the  final  decree  of  foreclosure. 

I  Touching  the  first  of  these  propositions,  it  may  be  observed  that  if 

I  it  was  not  a  matter  wholly  within  the  discretion  of  the  circuit  court 

to  permit  the  state  to  become  a  party  to  the  foreclosure  suit,  it  is  clear 
that  the  state  did  not  ask  to  become,  nor  was  it  in  any  form  made,  a 
party  to  that  suit.  It  is  equally  clear  that  it  could  not  have  been 
made  a  party  without  its  consent.  While  questioning  with  great  dis- 
tinctness of  language  the  jurisdiction  of  the  circuit  court  to  take  posses- 
sion, by  its  receivers,  of  the  property  previously  levied  on  in  satisfaction 
of  the  several  executions  for  taxes,  the  state  avowed  its  unwillingness 
to  submit  its  rights  in  the  matter  of  taxes  to  the  adjudication  of  any' 
court  of  the  United  States.  It,  therefore,  assumed  such  a  position 
with  reference  to  the  foreclosure  suit  that,  while  asking  an  order  to  be 
entered  discharging  the  receivers  as  to  the  property  levied  on,  and  as 
to  that  proposed  to  be  levied  on  for  taxes,  it  would  not  be  bound  by 
any  ruling  the  court  might  make.  Still,  a  proper  respect  for  the  state 
seemed  to  require  that  the  court  should  in  some  form  indicate  its 
opinion  touching  the  formal  suggestion  that  the  court  below  had  over- 
stepped the  limits  of  its  jurisdiction,  accompanied  by  a  request  that  the 
court  would  revise  its  proceedings,  and  not  allow  the  sheriff,  having 
in  his  hands  executions  for  taxes,  to  be  embarrassed  by  the  actual 
possession  and  control  by  the  receivers  of  the  circuit  court  of  the 
property  of  the  railroad  company.  The  court  below  was  of  opinion 
that  it  had  jurisdiction  to  do  what  had  been  done,  and  that  it  ought 
not  to  make  any  such  order  as  that  suggested  by  the  state.    But  it 
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nevertheless  directed  that  the  principal  sams  claimed  by  the  state  for 
taxes  should  be  paid  ont  of  the  proceeds  of  the  sale  of  the  mortgage 
property,  next  after  paying  judicial  costs.  It  declined  to  make  any 
provision  for  the  payment  of  penalties  or  interest  apoii  taxes.  The 
record  shows  that  the  principal  sums  declared  to  be  due  the  state 
have  been  received  by  it. 

The  action  of  the  circuit  conrt  was  based,  in  part,  upon  what  was 
regarded  as  the  settled  doctrines  of  the  supreme  court  of  Georgia,  in 
respect  of  the  right,  under  execution,  in  the  ordinary  form,  and  not 
specially  molded  for  that  purpose,  to  seize  and  sell,  at  different  sales, 
separate  portions  of  a  railroad,  operated  under  franchises  conferi-ed 
by  the  state  for  purposes  of  travel  and  transportation.  Without 
stopping  to  consider  those  or  any  other  questions  of  law  supposed  to 
oe  raised  by  the  state's  petition,  it  is  sufficient  to  say  that  the  order, 
denying  and  dismissing  that  petition,  is  not  one  which  the  state  can 
ask  this  court  to  review  upon  its  appeal;  this,  for  the  reason  already 
indicated,  if  there  were  no  other,  that  the  order  did  not  conclude  the 
state — it  being  no  party  to  the  suit — as  to  any  right  acquired  in  vir- 
tue of  the  executions  for  taxes.  It  was  not  an  adjudication  or  judi- 
oial  determination  of  those  rights  as  between  the  state  and  the  parties 
to  the  foreclosure  suit.  If,  by  law,  the  levies,  in  behalf  of  the  state, 
were  valid  to  the  extent  of  creating  a  prior  lien  in  its  favor  for  taxes, 
or  for  the  penalties  or  interest  thereon, — as  to  which  questions  we  ex- 
press  no  opinion, — ^that  priority  was  not  affected  or  displaced  by  the 
subsequent  possession  of  the  property  by  the  receivers  in  the  fore- 
closure suit.  In  no  legal  sense  has  the  state  been  injured  by  the  order 
^smissing  its  petition.  It  may  not,  therefore,  claim  as  matter  of 
right,  that  this  court  shall,  upon  this  appeal,  review  the  action  of  the 
court  below  in  declining  to  surrender  possession  of  the  property  cov- 
ered by  the  levies  under  the  executions  for  taxes. 

In  reference  to  that  part  of  the  final  decree  of  foredosnie,  declar- 
ing, as  between  the  parties  before  the  conrt,  that  the  state  was  not  en« 
titled  to  penalties  or  interest  on  its  taxes,  we  remark,  that  if  the  state, 
not  being  a  party  to  the  suit,  could  have  appealed  therefrom,  it  has 
not  done  so.  The  petition  of  August  22,  1879,  plainly  imports  that 
the  appeal  prayed  for  was  only  from  the  order  of  June  6,  1879,  de- 
nying and  dismissing  the  petition  of  June  8,  1879.  It  is,  therefore, 
not  competent  for  this  court,  upon  the  present  appeal,  to  review  that 
portion  of  the  final  decree  relating  to  penalties  and  interest  on  taxes. 
Whether  the  state  is  concluded  by  any  action  snbsequeatly  taken  by 
it  under  that  decree,  or  whether  the  state  was,  or  is,  entitled  to  penal* 
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ties  and  interest  on  its  taxes,  are  questions  'wbioh  do  not  arise  apon 
this  appeal,  and  are  not  intended  to  be  decided. 

For  these  reasons  the  decree  most,  on  this  appeal,  be  afiSrmed. 
It  is  so  ordered. 


ao«  IT.  a  MS) 

FiTZPATBioK  V.  FLANHAOiji  and  another. 

(December  18, 1882.) 

Attaohkeht— AjiKHDiatirr  ov  Ajtidavit — SiTRTrmro  Pabtnsb— CRBDiroBt 
or  ImoLTBHT  FniM— Rights  asd  Obligations— Uitfaib  Pbhtkhtcwcmb 
BvBBBuvssT  Peoubb— Pbaotigb— BxTiBW  OH  Sbbob. 

Where  the  code  of  the  state  ezpresaly  authorizes  amendments  to  defective  aflflda- 
▼its,  an  amendment  adding  a  new  ground  for  an  attachment  may  be  allowed 
on  suits  brought  in  the  circuit  court  of  the  United  States. 

Although  it  is  the  duty  of  the  surviving  partner  of  an  insolvent  firm  continuing  the 
partnership  business  to  apply  all  of  the  assets  of  the  firm  to  the  payment  of  the 
debts  due  by  the  firm,  yet  the  mere  facts  that  upon  his  own  credit  he  procures 
mew  stock  which  he  mingles  with  the  assets  of  the  late  firm,  and  appropriates 
a  portion  of  such  assets  in  good  faith  to  the  paymp.nt  of  his  individual  indebt- 
edness and  borrows  money  to  pay  the  debts  of  the  firm,  will  not  constitute  a 
ground  for  an  attachment  by  the  firm  creditors  under  a  statute  which  allows 
an  attachment  by  firm  creditors  on  the  ground  of  a  fraudulent  preference. 

The  legal  right  of  a  partnership  creditor  to  subject  the  partnership  property  to  the 
payment  of  his  debt  consists  simply  in  the  right  to  reduce  his  claim  to  judg- 
ment and  to  sell  the  goods  of  his  debtors  on  execution  and  appropriate  the  pro- 
ceeds to  the  payment  of  his  debt  In  preference  to  creditors  of  an  individual 
partner,  which  right  a  court  of  equity  will  enforce. 

No  preference  can  be  held  to  be  unfair  which,  tested  by  the  roles  of  law,  is  legal 
and  to  be  illegal  it  must  be  fraudulent;  and  as  all  &«udulent  dispositions  of  his 
property  by  a  debtor  are  prohibited,  a  clause  in  the  statute  relating  to  unfair 
preferences  is  mere  surplusage. 

A  iubsequent  promise,  with  full  knowledge  of  the  facts,  is  equivalent  to  an  orig- 
inal promise  made  under  similar  circumstances,  and  no  one,  acting  with  full 
knowledge,  can  say  that  he  has  been  deceived  by  false  representations. 

JThan  a  proceeding  resulting  in  a  verdict  sustaining  an  attachment,  and  a  verdict 
and  Judgment  on  the  merits  of  the  cause  of  action  aro  separate  under  the  pro- 
visions of  the  state  statute,  they  may  be  separately  considered  on  error  under 
sections  914  and  916  of  the  Revised  Statutes. 

A  Judgment  on  a  plea  in  abatement  is  not  final  in  the  sense  that  it  may  be  reviewed 
h^ore  the  final  determination  of  the  cause ;  but  a  writ  of  error,  upon  final  Judg- 
ment, brings  up  the  whole  record  and  subjects  all  the  proceedings  of  the  cause 
to  review. 

In  Error  to  the  Oirettit  Coort  of  the  United  States  for  the  Boathem. 
District  of  Mississippi. 
▼.1—24 
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A.  B.  Pittman,  for  plaintiff  in  error. 

Jeff.  Chandier,  for  defendants  in  error. 

MA.TTHEWS,  J.  This  is  an  action  of  atiumpiit  oommenoed  by  the 
defendants  in  error  by  the  issaing  of  a  writ  of  attachment,  according 
to  the  practice  as  prescribed  by  the  laws  of  Mississippi,  the  plaintiffs 
below  being  citizens  of  Missoori.  The  process  of  attachment  was 
founded  on  an  affidavit,  which  set  forth  that  the  plaintiff  in  error,  as  the 
surviving  pai-ther  of  the  firm  of  Fitzpatrick  Bros.,  composed  of  him- 
self and  his  brother,  James  G.  Fitzpatrick,  deceased,  was  the  legal 
dwner  of  the  partnership  property;  that  the  defendant,  as  such  sur- 
vivor, was  indebted  to  the  plaintiffs  in  several  sums,  evidenced  by 
partnership  obligations,  as  well  as  in  a  sum  of  f  6,000,  for  a  debt 
contracted  by  James  G.  Fitzpatrick  and  Eugene  A.  Forbes,  then 
partners  under  the  name  of  Forbes  &  Fitzpatrick,  and  which  had,  on 
the  dissolution  of  that  firm,  by  the  retirement  of  Forbes,  been  as- 
sumed by  the  firm  of  Fitzpatrick  Bros.,  which  debt  was  evidenced  by 
the  promissory  note  of  Forbes  &  Fitzpatrick,  held  by  the  plaintiffs. 
The  whole  indebtedness,  for  which  suit  was  brought,  was  alleged  to 
amount  to  $15,936.55.  The  affidavit  then  charged  that  "the  said 
John  J.  Fitzpatrick  has  property  or  rights  in  action  which  he  con- 
ceals, and  justly  refuses  to  apply  to  the  payment  of  his  debts,  and 
that  he  has  assigned  or  disposed  of,  or  is  about  to  assign  or  dispose 
of,  his  property  or  rights  in  action,  or  some  part  thereof,  with  intent 
to  defraud  his  creditors,  or  give  an  unfair  preference  to  some  of  them ; 
and  that  he  has  converted,  or  is  about  to  convert,  his  property  into 
money  or  evidmce  of  debt,  with  which  to  place  it  beyond  ihe  reach 
of  his  creditors."  And  suggesting  that  John  McGinty,  Edward  Mc- 
Ginty,  and  George  M.  Elein,  cashier  of  the  Mississippi  Valley  Bank, 
are  indebted  to  the  defendant,  or  have  property  of  his  in  their  hands, 
etc.,  the  affidavit  prays  for  a  summons  against  them  as  garnishees. 

The  statutory  bond  having  been  given,  a  writ  of  attachment  was 
issued,  which  the  marshal  returned  as  served  by  levying  upon  and 
taking  possession  of  certain  personal  property,  according  to  an  in- 
ventory attached,  as  the  property  of  the  defendant ;  and  that  after- 
wards Edward  MoGinty,  having  made  claim  that  he  was  the  owner 
of  the  property  attached,  and  the  same  having  been  valued,  and  a 
claimant's  bond  given  and  accepted,  he  had  turned  said  goods  over 
to  said  McGinty,  and  had  summoned  the  defendant  and  the  gar- 
nishees. 

The  defendant  below  then,  in  due  time,  filed  a  plea  in  abatement 
to  the  writ  of  attachment,  denying  the  several  grounds  thereof  as 
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alleged  in  the  affidavit;  and  on  the  same  day  the  plaintiffs,  by  leave 
of  court,  filed  an  amendment  to  the  affidavit,  setting  forth  "that  the 
firm  of  Fitzpatrick  Bros.,  composed  of  defendant  and  James  C.  Fitz- 
patrick,  deceased,  and  of  which  he  is  the  surviving  partner,  fraudu- 
lently contracted  the  debt  or  incurred  the  obligation  for  which  suit 
has  been  brought."  The  granting  of  this  leave  to  amend  the  affidavit 
was  objected  to  by  the  defendant,  and  is  the  subject  of  an  exception 
and  assigned  for  error.  But  section  1483  of  the  Code  of  Mississippi 
of  1871  expressly  authorizes  amendments  to  defective  affidavits,  and 
we  see  no  objection  on  principle,  under  such  a  provision,  to  an  amend- 
ment adding  a  new  ground  for  the  attachment.  There  was  no  claim 
on  the  part  of  the  defendant  of  being  taken  by  surprise  or  put  to  any 
disadvantage  by  reason  of  the  amendment,  and  we  fail  to  perceive 
how  in  any  way  he  could  have  been  prejudiced.  In  point  of  fact,  he 
immediately  filed  his  plea  in  abatement  to  the  amended  affidavit,  trav- 
ersing the  additional  allegations,  and  the  cause  being  at  issue  upon 
the  pleas  in  abatement,  was  submitted  to  a  jury,  according  to  the 
practice  authorized  by  the  statute.  There  was  a  verdict  finding  "that 
the  attachment  herein  was  rightfully  sued  out,"  and  the  defendant 
thereupon  had  leave  to  plead  to  the  merits,  and  filed  vrith  a  plea  of 
non-assumpsit  several  special  pleas,  which  it  is  not  necessary  now  to 
notice.  '  The  cause  having  been  tried  to  a  jury  upon  these  issues, 
there  was  a  verdict  and  judgment  for  the  plaintiff.  The  present  writ 
of  error  brings  np  for  review  these  proceedings  and  judgment,  errors 
having  been  assigned  upon  bills  of  exception  duly  taken  to  the  mlinga 
of  the  court  upon  both  trials. 

Upon  the  trial  of  the  issues  of  fact  arising  upon  the  pleas  in  abate- 
ment, evidence  was  introduced,  as  appears  by  the  bill  of  exceptions, 
by  the  respective  parties,  tending  to  prove  the  following  state  of 
facts :  ' 

That  in  March,  1878,  defendant  had  purchased  the  interest  of  Torbes  in  the 
firm  of  Forbes  &  Fitzpatrick,  wholesale  grocers,  forming  with  the  latter 
the  partnership  of  Fitzpatrick  Bros.,  who,  by  the  terms  of  the  purchase, 
assumed  the  liabilities  of  Forbes  &  Fitzpatrick,  including,  among  others, 
about  915,000  due  to  the  plaintiffs.  These  liabilities,  as  was  afterwards 
ascertained,  exceeded  the  value  of  the  assets  of  the  original  firm.  James  C. 
Fitzpatiiek  died  in  September.  1878,  leaving  in  the  hands  of  the  defendant, 
as  surviving  partner,  the  partnership  property,  and  the  concern  insolvent 
The  defendant  continued  the  business,  sold  out  in  part  the  old  stock,  pur 
chased  other  goods  to  replenish  it  to  the  amount  of  more  than  812,000,  partly 
on  credit,  partly  for  cash,  potting  the  goods  indiscriminately  in  stock  with 
those  on  hand.   During  the  existence  of  the  firm  of  Fitzpatrick. Bros  tits  firm 
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paid  part  of  the  debt  dtie  to  the  plalntifla,  assumed  by  them,  and  oontractei 
other  indebtedness  with  them  for  goods  bought  and  money  loaned  for  about 
the  same  amount  as  that  paid.  The  deceased  partner,  before  hia  death,  had 
drawn  oat  of  the  partnership  more  than  Iiis  interest  therein  and  was  indebted 
to  it.  On  December  S,  1878,  the  defendant  being  very  much  pressed  to  pay 
some  maturing  bills  of  the  firm  to  the  Mississippi  Valley  Bank,  being  debts 
created  by  the  firm  of  Fitzpatrick  Bros.,  borrowed  85,700  from  John  McQinty, 
giving  his  note  at  one  day's  date,  verbally  promising  to  repay  the  amount 
speedily  out  of  the  assets  of  the  late  firm.  This  money  was  used  by  the  de- 
fendant in  paying  partnership  debts.  Fitzpatrick  Bros,  owed  John  McGinty, 
besides,  two  notes,  one  for  $2,500  and  one  for  85,200.  Being  unable  to  repay 
the  borrowed  money  to  John  McGinty,  the  defendant  on  December  19, 1878, 
sold  to  Edward  McQinty,  a  relative  of  John  McGinty,  his  entire  stock  of 
goods,  amounting  to  86,633.46,  at  cost  and  10  per  cent,  added,  and  the  partner* . 
ship  accounts,  amounting  to  810,222.06,  for  which  Edward  McGinty  paid 
88,200  In  cash  and  assumed  to  pay  obligations  due  in  part  from  Fitzpatrick 
Bros,  and  in  part  from  Fitzpatrick,  the  surviving  partner,  for  commercial 
debts  contracted  by  him  sitice  the  death  of  his  partner,  to  the  amount  of 
86,974.16.  This  price  was  a  full  and  fair  value  for  the  goods  and  accounts, 
and,  in  fact,  Edward  McGinty  paid  out  several  thousand  dollars  more  on  the 
debts  assumed  than  he  had  collected  out  of  the  assets  transferred. 

This  sale  to  Edward  McGinty  was  made  with  the  knowledge  of  John 
McGinty,  who,  in  fact,  advanced  the  money  to  complete  it,  Edward  being 
without  means,  and  upon  an  understanding  that  the  money  should  be  paid  to 
John  McGinty  on  account  of  the  debts  due  to  him ;  and  accordingly  the 
88,200  cash  was  returned  to  him  in  payment  of  the  two  notes  for  82,500  and 
85,700  respectively.  Immediately  aftcur  the  sale  Fitzpatrick  was  employed  by 
Edward  McGinty  as  a  clerk  to  carry  on  the  business  at  a  salary  of  82,500  per 
annum,  and  shortly  afterwards  a  partnership  between  them  was  advertised. 
The  assets  of  the  firm  of  Fitzpatrick  Bros,  on  hand  at  the  time  of  the  death 
of  J.  C.  Fitzpatrick,  together  with  after-acquired  goods  and  moneys,  were 
applied  indiscriminately  by  the  defendant  to  the  payment  of  debts  of  the  firm 
and  of  those  contracted  by  him  in  the  subsequent  course  of  business,  and  it 
appeared  that  he  had  paid  as  much  at  least  on  account  of  partnership  debts 
as  he  had  realized  from  partnership  assets,  and  that  he  had  applied  all  the 
proceeds  of  the  business,  after  paying  its  necessary  expenses,  to  the  payment 
of  the  debts  of  the  late  firm  and  of  his  own,  contracted  in  canylng  on  the 
business  as  surviving  partner. 

The  second  issae,  upon  the  pleas  in  abatement,  yna  npon  the  alle- 
gation of  the  affidavit  that  "the  defendant  had  assigned  and  disposed 
of,  or  was  then  about  to  assign  or  dispose  of,  his  property  or  rights 
in  action,  or  some  part  thereof,  with  intent  to  defraud  his  creditors, 
or  give  an  unfair  preference  to  some  of  them. " 

Upon  the  first  branch  of  this  issue — ^whether  the  defendant  had 
disposed  of  any  of  his  property  with  intent  to  defraud  his  creditors— • 
the  court  charged  the  jury  as  follows: 
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■*  If  yoa  shall  find  from  the  evidence  that  the  defendant  sold  or  transferred 
anj  of  the  property  or  assets  of  the  late  firm  of  Fitzpatrick  &  Brothers,  with 
intent  to  prevent  the  oreditors  of  the  firm  of  Fitzpatrick  &  Brothers,  or  any 
of  them,  from  collecting  their  debts,  such  sale  or  disposition  will  sustain  this 
ground  of  attachment.  It  was  the  duty  of  the  defendant,  as  such  surviving 
partner,  to  apply  all  of  the  assets  of  the  firm  to  the  payment  of  the  debts  due 
by  the  firm,  and  if  be  appropriated  any  part  of  them  to  the  payment  of  his  in- 
dividual debts,  it  was  a  fraud  upon  the  firm  creditors,  whether  he  so  consid- 
ered it  or  not,  and  if  established  by  the  proof,  will  sustain  this  ground  of  at- 
tachment, as  the  law  will  presume  that  he  intended  the  natural  result  of  his 
act.  The  defendant,  being  liable  for  the  debts  of  the  firm,  could  not,  by  bor- 
rowing the  money  and  paying  the  debts  of  tlie  firm,  create  himself  a  creditor 
of  the  firm,  or  subrogate  himself  to  the  rights  of  the  creditors  as  paid." 

And  to  the  giving  of  this  iostmetion  an  exception  was  taken. 

The  ground  on  which  this  part  of  the  charge  appears  to  rest  is  that  a 
surviving  partner,  although  invested  with  the  legal  title  to  the  partner- 
ship property,  on  the  dissolution  of  the  firm,  by  the  death  of  his  copart- 
ner, is  not  the  beneficial  owner,  bnt  a  mere  trustee,  to  liquidate  the 
partnership  affairs,  by  selling  the  assets  and  applying  them  to  the  pay- 
ment of  the  partnership  debts;  that  the  continuance  of  the  business 
by  means  of  the  partnership  assets  is  a  breach  of  that  trust,  and,  if  it 
results  in  diverting  any  of  the  partnership  property  from  the  creditors 
of  the  firm,  is  a  fraud  upon  them.  And  yet,  upon  that  supposition, 
it  deserves  consideration  whether  the  allegation  made  in  the  a,ffidavit 
as  the  ground  of  the  attachment — that  defendant  has  disposed  of  his 
own  property  to  defraud  his  creditors — can  be  supported  by  proof  of 
a  disposition  of  property  belonging  to  the  firm,  in  order  to  defradd 
the  creditors  of  the  firm ;  especially,  in  view  of  the  result  that,  if  the 
attachment  is  sustained,  it  not  only  subjects  the  partnership  property, 
bnt  also  takes  the  individual  property  of  the  defendant  from  individ- 
ual creditors  for  the  payment  of  the  firm  debt.  The  writ  mns  against 
his  individual  property  alone,  and  upon  the  sole  ground  that  he  has 
sought  fraudulently  to  withdraw  it  from  the  claims  of  his  individual 
creditors.  This  incongruity  is  sufficient,  at  least,  strongly  to  suggest 
the  Buspioion  that  the  proceeding  itself,  and  the  grounds  on  which  it 
has  been  sustained,  are  based  upon  a  misconception  of  the  law  which 
governs  the  ease.  And  this  will  be  confirmed  by  a  eritioal  examination 
of  the  charge. 

Upon  the  state  of  the  evidence,  as  disclosed  by  the  bill  of  exceptions, 
the  jnzy  may  have  found  that  the  (lefendant,  as  surviving  partner, 
with  the  assent,  either  express  or  tacit,  of  the  personal  representa- 
tives of  hia  deceased  copartner,  had  been  left  in  possessio*  of  the 
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firm  property,  for  the  purpose  of  continuing  the  business;  thai  in  do- 
ing BO,  in  good  faith,  he  raised  money  upon  the  individual  credit 
given  him,  on  the  faith  of  his  possession  and  control  of  property, 
Tfhich  he  was  allowed  to  deal  with  as  his  own,  and  applied  it  to  the 
purpose  of  paying  the  debts  due  from  the  firm  of  which  he  was  the 
surviving  partner ;  and  yet  felt  compelled,  under  this  charge,  to  find 
that  an  appropriation  out  of  the  property  which  had  come  to  him  as 
such  survivor,  to  pay  such  a  loan,  without  any  actual  fraudulent  in- 
tent, would  be  a  fraud  in  law  upon  every  creditor  of  the  partnership, 
justifying  a  seizure,  on  attachment  for  that  cause,  of  all  his  property, 
whether  formerly  belonging  to  the  partnership  or  since  acquired,  and 
that,  although  his  individual  additions  to  his  stock  in  trade  were,  at 
'east,  equal  to  what  had  been  taken  for  the  payment  of  individual 
4ebts. 

It  is  fair  to  consider  this  charge,  although  not  so  qualified,  in  con- 
nection with  the  facts,  in  reference  to  which  there  was  evidence,  that 
the  firm  of  Fitzpatriok  Bros.,  and  its  individual  members,  were  in- 
solvent, in  the  sense  of  not  being  able  to  pay  their  debts,  during  the 
whole  period  of  its  existence,  and  the  additional  fact  that  the  de- 
ceased partner  had  before  his  death  drawn  from  the  partnership  more 
than  bis  interest  therein,  and  was  indebted  to  the  firm. 

The  legal  right  of  a  partnership  creditor  to  subject  the  partnership 
property  to  the  payment  of  his  debt,  consists  simply  in  the  right  to 
reduce  his  claim  to  judgment,  and  to  sell  the  goods  of  his  debtors  on 
execution.  His  right  to  appropriate  the  partnership  property  spe- 
cifically to  the  payment  of  his  debt,  in  equity,  in  preference  to  cred- 
itors of  an  individual.partner,  is  derived  through  the  other  partner, 
whose  original  right  it  is  to  have  the  partnership  assets  applied  to 
the  payment  of  partnership  obligations.  And  this  equity  of  the  cred- 
itor subsists  as  long  as  that  of  the  partner,  through  which  it  is  de- 
rived, remains ;  that  is,  so  long  as  the  partner  himself  "retains  an  in- 
terest in  the  firm  assets,  as  a  partner,  a  court  of  equity  will  allow  the 
creditors  of  the  firm  to  avail  themselves  of  his  equity,  and  enforce  '^ 
through  it  the  application  of  those  assets  primarily  to  payment  of 
the  debts  due  them,  whenever  the  property  comes  under  its  admin- 
istration." Such  was  the  language  of  this  court  in  Case  v.  Beauregard, 
99  IT.  S.  119,  in  which  Mr.  Justice  Stbomo,  delivering  its  opinion; 
continued  as  follows : 

"It  is  indispensable,  however,  to  such  relief,  when  the  creditors  are,  as  in 
the  present  case,  simple  contract  creditors,  that  the  partnership  property  should 
be  within  the  control  of  the  court,  and,  iii  the  course  of  administratioD,  brought 
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there  by  the  bankmptc^  of  the  firm,  or  by  an  assignment,  or  by  the  creation 
of  a  trust  in«Bome  mode.  This  is  because  neither  the  partners  nor  the  joint 
creditors  have  any  specific  lien,  nor  is  there  any  trust  that  can  be  enforced 
until  the  property  has  passed  in  oustodio  Ugia." 

Hence  it  follows  that  "if,  before  the  interposition  of  the  court  is 
asked,  the  property  has  ceased  to  belong  to  the  partnership,  if  by  a 
lonafide  transfer  it  has  become  the  several  property  either  of  one 
partner  or  of  a  third  person,  the  equities  of  the  partners  are  extin- 
guished, and  consequently  the  derivative  equities  of  the  creditors  are 
at  an  end."  In  that  case  it  was  held,  in  respect  to  a  firm  admitted 
I  to  he  insolvent,  that  transfers  made  by  the  individu&l  partners  of 

I  their  interest  in  the  partnership  property,  converted  that  property 

!  into  individual  property,  terminated  the  equity  of  any  partner  to  re- 

quire the  application  thereof  to  the  payment  of  the  joint  debts,  and 
j  constituted  a  bar  to  a  bill  in  equity  filed  by  a  partnership  creditor  tc 

I  subject  it  to  the  payment  of  his  debt,  the  relief  prayed  for  being 

I  grounded  on  the  claim  that  these  transfers  were  in  fraud  of  his  rights 

as  a  creditor  of  the  firm. 

Another  case  between  the  same  parties  came  again  for  consider- 
ation before  the  ooort,  which  reaffirmed  the  decision,  and  held  that  in 
such  a  case  the  bill  might  be  properly  filed  by  a  creditor,  without 
,      first  reducing  his  claim  to  judgment.     Ca$e  v.  Beauregard,  101  U.  S. 
688. 

The  same  doctrine  has  been  fully  sanctioned  by  the  supreme  court 
of  Mississippi  in  Schmidiapp  v.  Currie,  55  Miss.  597,  where  it  is  said, 
that— 

"The  doctrine  that  firm  assets  must  first  be  applied  to  the  payment  of  firm 
debts,  and  individual  property  to  individual  debts,  is  only  a  principle  of  ad- 
ministration adopted  by  the  courts  where,  from  any  cause,  they  are  called 
upon  to  wind  up  the  firm  business,  and  find  that  the  members  have  made  no 
valid  disposition  of  or  charges  upon  its  assets.  Thus,  where,  upon  a  dissolu- 
tion of  the  firm  by  death,  or  limitation,  or  bankruptcy,  or  from  any  other 
cause,  the  courts  are  called  upon  to  wind  up  the  concern,  they  adopt  and  en- 
force the  principle  stated;  but  the  principle  itself  springs  alone  out  of  the  ob- 
ligation to  do  justice  between  the  partners." 

In  that  case  one  of  two  partners,  bat  with  the  assent  of  the  other, 
and  without  any  fraudulent  intent,  transferred  the  whole  business 
and  stock  of  the  firm  to  a  third  person  in  payment  of  an  individual 
debt.  A  creditor  of  the  partnership  sued  out  a  writ  of  attachment 
against  them,  and  caused  it  to  be  levied  on  the  goods  in  the  pos- 
session of  the  purchaser,  upon  the  ground  that  the  transfer  of  the 
firm  goods  in  satisfaction  of  the  individual  debt  of  one  of  the  part- 
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ners  was  frsadTilent  and  Toid  as  against  firm  etediton.    The  right  to 
do  BO  was  denied.  • 

The  same  principle  applies  in  oase  of  a  dissolution  of  the  partner- 
ship. 

"  It  is  competent,"  says  Mr.  Justice  Stobt,  Part  §  358,  "for  the  partners, 
in  cases  of  a  voluntary  dissolution,  to  agree  tliat  ttie  joint  property  of  the 
partnership  slisll  belong  to  one  of  them ;  and  if  this  agreement  be  bona  fide, 
and  for  a  valuable  consideration,  it  will  transfer  the  whole  property  to  such 
partner,  wholly  free  from  the  claims  of  the  joint  creditors.  The  like  result 
will  arise  from  any  stipulation  to  the  same  eftect,  in  the  original  articles  of 
copartnership,  in  cases  of  a  dissolution  by  death,  or  by  any  other  personal  in- 
capacity." 

And,  in  ease  of  dissolution  by  death  of  one  of  the  partners,  with* 
out  any  previous  agreement  as  to  the  mode  of  liquidation,  the  only 
difference  is,  that  the  joint  creditor  may,  at  his  election,  institute 
proceedings,  by  filing  a  bill  in  equity  against  the  personal  represent- 
atives of  the  deceased  partner  and  the  survivors,  to  wind  up  the 
partnership  business,  to  marshal  tba  assets,  and  appropriate  the 
partnership  property  to  the  payment  of  the  joint  debts.  Story,  Part. 
§§  847,  362.  Although,  in  Mississippi,  it  is  denied  that  a  court  of 
equity  has  jurisdiction  to  entertain  a  suit  on  behalf  of  a  firm  cred- 
itor at  large  against  a  partnership,  whether  it  be  an  existing  one  or 
one  that  has  ceased  by  limitation  or  by  the  withdrawal  or  death  of 
one  of  the  partners.  fioa«AT.  Brannon,  57  Miss.  490-600;  Freeman 
T.  Stewart,  41  Miss.  183.  And  unless  a  partnership  creditor,  or  the 
personal  representatives  of  the  deceased  partner,  commence  such  a 
proceeding,  to  liquidate  the  affairs  of  the  partnership,  there  is  noth- 
ing to  prevent  the  surviving  partner  from  dealing  with  the  partner- 
ship property  as  his  own^  and,  acting  in  good  faith,  to  make  valid 
dispositions  of  it.  Locke  v.  Lewit,  124  Mass.  1.  And  if,  in  like 
good  faith,  with  the  acquiescence  of  the  personal  representatives  of 
the  deceased  partner,  he  uses  the  firm  property  to  continue  the  busi- 
ness on  his  own  account  and  in  his  own  name,  he  does  it  without 
other  liability  than  to  be  held  accountable  to  the  estate  of  his  de- 
ceased partner  for  a  share  of  the  profits ;  or,  as  we  have  seen,  upon 
a  bill  filed  for  that  purpose,  by  the  personal  representatives  of  the 
deceased  partner  or  a  partnership  creditor,  to  wind  up  the  firm  busi- 
ness and  apply  its  assets  to  the  payment  of  its  debts.  Any  interme- 
diate disposition  of  the  property,  made  in  good  faith,  even  although 
it  may  have  been  specifically  a  part  of  the  partnership  assets,  and 
even  if  it  has  been  applied  to  the  payment  of  his  individual  obliga- 
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tions,  will  be  valid  and  effectual;  and,  without  eiroumstances  ebow- 
iug  an  actual  intention  to  defraud,  cannot  be  treated  as  a  fraud  in 
law  upon  partnership  creditors.  Accordingly,  in  Roach  t.  Brannon, 
57  Miss.  490-500,  the  supreme  court  of  Mississippi  said : 

"  U,  tbeu,  a  firm  creditor  may  sue  out  and  levy  an  attachment  upon  firm 
assets  in  the  hands  of  a  surviving  pai-tner,  upon  what  grounds  must  he  proceed  ? 
Must  be  aver  and  prove  one  of  the  specific  grounds  of  attachment  laid  down 
in  the  statute,  or  will  it  be  sufBcient  to  show  that  the  surviving  partner  is  act- 
ing in  violation  of  that  quasi  trust  imposed  upon  him  by  law  for  the  benefit 
of  firm  creditors?  We  have  no  hesitation  in  saying  that  he  must  bring  his 
case  strictly  within  the  letter  of  the  statute." 

The  next  assignment  of  error  is  based  on  an  exception  to  the  fol- 
lowing  instruction,  being  in  continuation  of  that  just  considered : 

"(5)  The  latter  clause  of  this  issue  is  as  to  whether  or  not  the  disposition 
made  by  the  defendant  of  the  assets  was  with  the  intention  of  giving  an  un^ 
f&ir  preference  to  some  of  his  creditors  over  others.  It  Is  difficult  to  deter 
mine  what  particular  acts  will  constitute  such  pi-eference.  I  am  of  the  opii. 
ion  that  the  legislature  meant  something  by  this  expression,  but  it  has  nevi 
been  construed  by  the  supreme  court  of  the  state.  In  the  absence  of  such 
construction,  I  will  instruct  you  that  when  a  debtor  is  insolvent,  and  knows 
that  he  will  be  unable  for  a  great  length  of  time  to  pay  all  his  debts,  and  dis- 
poses of  his  means  to  one  or  more  of  his  creditors,  to  the  exclusion  of  others, 
and  with  the  design  that  those  unpaid  shall  remain  so,  it  will  constitute  an 
unfeir  preference,  within  the  meaning  of  this  clause  of  the  statute.  You  will, 
therefore,  apply  this  rule  to  the  facts  in  proof  under  this  issue." 

The  language  of  the  Mississippi  Clode  of  1871,  describing  one  of' 
the  grounds  for  which  an  attachment  might  issue,  was  that  "the 
debtor  has  assigned  or  disposed  of,  or  is  about  to  assign  or  dispose 
of,  his  property  or  rights  in  action,  or  some  part  thereof,  with  intent 
to  defraud  his  creditors  or  give  an  unfair  preference  to  some  of  them." 
Code  1871,  §  1420.  This  provision,  it  is  said,  so  far  as  it  relates 
to  an  "unfair  preference,"  was  first  mtrodnced  into  the  statutes  of 
the  state  by  the  Code  of  1857,  art.  2,  p.  872.  It  is  said  by  the  su- 
preme court  of  Mississippi,  in  Eldridge  v.  PhUlipson,  58  Miss.  270, 
that  "the  right  of  a  debtor,  insolvent  or  in  failing  circumstances,  to 
give  a  preference  to  one  or  more  of  his  creditors,  if  it  be  bona  fidei 
and  with  no  intent  to  secure  a  benefit  to  himself,  is  a  firmly-estab- 
lished rule  in  the  jurisprudence  of  this  state,"  and  many  cases  are 
cited,  occurring  both  before  and  after  the  adoption  of  the  Code  of 
1857,  in  support  of  the  statement.  It  was  well  settled,  therefore, 
that  wh.%tever  else  the  prohibition  against  unfair  preferences  might 
be  supposed  to  include,  it  certainly  did  not  make  all  preferences  illegal. 
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Bui  the  neoesBaiyresalt  of  preferring  one  or  more  creditors  by  a  debtor 
unable  to  pay  all,  would  be  that  the  rest  sbotild  remain  unpaid,  and 
for  an  indefinite  length  of  time ;  and  as  the  preference  is  supposed  to 
have  been  designed,  it  could  well  be  said,  in  every  such  case,  that 
the  debtor  making  it  also  designed  its  natural  and  expected  conse- 
quences. '  It  follows,  therefore,  if  the  part  of  the  charge  of  the  court 
now  under  examination  be  correct,  that  all  preferences  are  unfair, 
and  being  unfair,  are  illegal, — a  conclusion  which  we  have  seen  is 
opposed  to  the  settled  law  of  MissisBippi. 

In  the  case  just  referred  to,  of  Eldridge  v.  PhiUipaon,  the  question 
was  presented  directly  for  decision  for  the  first  time  to  the  supreme 
court  of  that  state.  It  was  then  decided  that  no  preference  could  be 
held  to  be  unfair  which,  tested  by  the  rules  of  law,  is  legal ;  and  that 
as,  to  be  illegal,  it  must  be  fraudulent;  and  as  all  fraudulent  disposi- 
tions of  his  property  by  a  debtor  are  prohibited  in  other  words,  the 
clause  relating  to  unfair  preferences  is  mere  surplusage.  This  con- 
struction is  confirmed  by  the  fact  that  the  words  in  question  have 
been  omitted  from  the  Code  of  1880  by  the  legislature  of  Mississippi. 

In  our  opinion  this  interpretation  of  the  statute  is  correct,  and  we 
accordingly  adopt  it.  The  ruling  of  the  circuit  court  to  the  contrary 
we  adjudge  therefore  to  be  erroneous. 

The  cause  came  on  for  further  trial  upon  the  issues  raised  by  the 
pleas  to  the  merits.  Besides  the  general  issue,  the  defendant  pleaded 
as  to  the  note  for  |6,000  made  by  Forbes  &  Fitzpatrick,  the  defense 
of  the  statute  of  frauds,  that  the  alleged  promise  was  not  in  writing; 
and,  also,  that  the  sole  consideration  therefor  was  the  sale  to  him  by 
Forbes  of  his  interest  to  the  partnership  of  Forbes  &  Fitzpatrick,  and 
that  the  promise  to  pay  the  same,  as  one  of  the  debts  of  that  firm, 
was  procured  from  him  by  means  of  false  and  fraudulent  misrepre- 
sentations made  to  him  by  Forbes  as  to  the  value  of  that  interest. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  there  was  evi- 
dence tending  to  show  that,  although  the  original  assumption  by  the 
firm  of  Fitzpatrick  Bros,  of  the  debts  of  Forbes  &  Fitzpatrick  was 
verbal,  yet  that  afterwards  it  was  repeated  in  writing  in  sundry  letters 
°by  the  defendant — written  after  be  had  full  knowledge  of  the  character 
and  condition  of  the  assets,  property,  and  business  which  he  had 
purchased  from  Forbes.     The  court  instructied  the  jury  as  follows : 

"  The  plea  of  the  defendant  alleges,  as  to  the  86,000  note  of  Forbes  &  Fitz- 
patrick. that  its  payment  was  assumed  as  part  consideration  of  a  purchase  by 
him  from  Eugene  A.  Fort>es,  and  that  said  purchase  was  made  on  fraudulent 
misrepresentations  as  to  the  character  and  value  of  the  things  sold.'  If  you 
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bdieTe  this,  and  that  the  defendant  waa  thereby  injared,  yoa  will  dedact  from 
said  note  the  amount  of  bis  damages  by  reason  of  such  misrepresentations, 
nnless  you  shall  find  that  the  defendant,  after  he  had  a  full  knowledge  of  the 
misrepresentations,  continued  to  recognize  his  liability  to  plaintiffs,  and  prom- 
ised to  pay,  after  he  had  acquired  such  knowledge,  in  which  case  he  will  be 
estopped  to  make  such  defense." 

To  this  portion  of  the  charge  an  exception  vas  taken,  and  instrao- 
tions  of  an  opposite  tenor  asked  to  be  given,  which  were  refused,  but 
which  it  is  not  necessary  to  notice  especially,  as  they  are  directly 
negatived  by  the  instruction  given,  and  are  disposed  of  if  that  he  cor- 
rect. And  of  its  correctness  we  have  no  douht.  A  subsequent  prom- 
ise, with  full  knowledge  of  the  facts,  is  certainly  equivalent  to  an 
original  promise  made  under  similar  circumstances,  and  no  one,  act- 
ing with  full  knowledge,  can  justly  say  that  he  has  been  deceived  by 
false  representations.     Volenti  mm  fit  injviria. 

We  are  advised  that,  according  to  the  practice  in  Mississippi,  as 
authorized  by  its  statutes,  (Code  of  Miss,  of  1880,  §  2434,)  which, 
by  sections  914  and  915,  Bev.  St.,  are  adopted  as  the  practice  of  the 
circuit  court  of  the  United  States  in  that  district,  the  proceedin 
which  resulted  in  the  verdict  sustaining  the  attachment,  and  the  vei 
diet  and  judgment  on  the  merits  of  the  cause  of  action,  are  separate, 
and,  consequently,  may  be  separately  considered  on  error.  The 
judgment  on  the  plea  in  abatement  is  not  final  in  the  sense  that  it 
may  be  reviewed  before  the  final  determination  of  the  cause ;  but  a 
writ  of  error,  upon  the  final  judgment,  brings  up  the  whole  record 
and  subjects  to  review  all  the  proceedings  in  the  cause.  As  we  find 
no  error  in  the  personal  judgment  against  the  defendant,  ascertain- 
ing the  existence  and  amount  of  the  debt  due  from  him  and  awarding 
execution  therefor,  the  same  is  accordingly  affirmed;  but  the  judg- 
ment overruling  the  pleas  in  abatement  and  sustaining  the  attach- 
ment is  reversed,  and  the  cause  is  remanded  with  instructions  to  set 
aside  the  verdict  upon  the  issues  arising  upon  the  pleas  in  abatement 
of  the  writ  of  attachment,  and  to  grant  a  new  trial  thereof.  Judg- 
ment accordingly,  with  costs. 
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(lOS  U.  8.  6S1) 

MoGiKTT  r.  FiiANNAOAN  and  another. 

(December  18, 1882.) 
BuKVivma  VAXuxxBr-Misahaia  Fdsdb— Patkbmt  of  Ihditiditat^  Dkbt. 

It  is  not  a  fraud  upon  the  credltora  of  the  partnership  for  a  snrviving  partner  to 
apply  to  the  payment  of  his  individual  debts  goods  belonging  to  him,  merely 
because  they  had  been  mingled  with  the  stock  formerly  belonging  to  the  Arm. 

Where  partnership  stock  is  held  under  an  express  and  positive  trust  for  partner- 
ship creditors,  equity  will  give  the  latter  only  so  much  of  the  fund  as  repre- 
sented the  partnership  property,  and  will  divide  it  as  to  values  between  the 
parties  beneficially  interested,  even  though  the  specific  goods  might  not  be 
separable 

In  Error  to  the.Giroait  Gonrt  of  the  United  States  for  the  Southern 
District  of  Mississippi. 

A.  B.  Pittman,  for  plaintifF  in  error. 

Jeff.  Chandler,  for  defendant  in  error. 

Matthews,  J.  This  is  an  action  which  arose  in  the  oonrse  of  the 
proceedings  in  that  of  Fitzpatrick  v.  Flannagan,  ante,  869,  the  judgment 
in  which  has  been  in  part  reversed.  Edward  McGinty,  the  plaintiff  in 
error,  having  in  that  cause  appeared  as  a  claimant  of  the  property 
rfA'sed  under  the  attachment,  the  same  was  delivered  to  him  by  the 
marshal,  on  taking  a  bond  conditioned  to  pay  to  the  plaintiffs  in  the 
attachment  such  damages  as  might  be  awarded  against  the  claimant 
in  case  his  claim  should  not  be  sustained,  or,  in  that  event,  to  return 
the  goods  to  the  marshal.  Thereupon,  in  accordance  with  the  statu*- 
fory  practice  in  such  cases  in  Mississippi,  an  issue  was  joined  be- 
tween the  plaintiffs  in  attachment  and  the  claimant,  to  try  their  re< 
spective  titles  to  the  property.  Upon  this  issue,  evidence  was  sub- 
mitted by  the  parties,  tending  to  show  substantially  the  same  state 
of  facts  as  appears  in  the  principal  case. 

The  oourt  refused  to  give  instructions  asked  on  behalf  of  the  de- 
fendant, and  in  lieu  thereof,  among  others  not  necessary  to  be  con- 
sidered, gave  the  following : 

"  (2)  It  was  the  duty  of  J.  J.  Fitzpatrick,  as  anch  surviving  partner,  to  sell 
and  convert  into  money  the  goods  and  property  belonging  to  said  firm,  and 
to  collect  the  debts  due  the  firm,  and  first  apply  the  same  to  the  payment  of 
the  debts  due  by  the  firm,  and  not  to  mingle  the  same  with  bis  own  goods,  so 
that  they  could  not  be  identified,  he  being  by  law  created  a  trustee  for  this 
purpose;  but  if  he  mingled  them  with  other  goods,  so  that  they  could  not  h» 
identified,  he  thereby  rendered  bis  own  goods  liable  for  the  debts  of  the  firm, 
or  [as?]  those  originally  owned  by  the  firm;  and  if  he  applied  the  proceeds  of 
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tbe  sale  of  soch  goods,  either  originally  owned  bjthe  flrm  or  those  afterwards 
purchased  and  mixed  up  with  them,  so  that  they  could  not  be  identified,  to 
the  payment  of  his  private  debts,  such  disposition  operated  as  a  fraud  upon 
the  rights  of  the  creditors  of  the  flrm  of  which  he  was  surviving  partner  and 
as  to  liim  rendered  the  sale  void." 

There  was  a  verdict  and  jadgment  for  the  plaintUfa  in  the  attach- 
ment, which  are  brought  into  review  by  this  writ  of  error. 

The  charge  above  quoted  goes  further  than  that  which  was  con- 
sidered and  adjudged  to  be  erroneous  in  the  principal  case.  For  here 
the  jury  were  instmoted,  that  it  was  a  fraud  npon  partnership  credi- 
tors to  apply  to  the  payment  of  individual  debts  goods  belonging  to 
the  snrviving  partner,  which  never  belonged  to  the  partnership,  but 
were  his  own  individual  property,  merely  because  they  had  been  min- 
gled with  the  stock  formerly  belonging  to  the  firm.  This  is  an  errot, 
in  any  view  that  can  be  taken  of  the  rights  of  the  parties.  Even  on 
the  supposition  that  the  partnership  stock  was  held  under  an  express 
and  positive  trust  for  partnership  creditors,  equity  would  give  the  lat- 
ter only  so  much  of  the  fund  as  represented  the  partnership  property, 
and  would  divide  it  as  to  valued  between  the  parties  beneficially  in- 
terested, even  although  the  specific  goods  might  not  be  separable. 
This  being  so,  it  could  hardly  be  charged,  as  a  matter  of  law,  that  an 
appropriation  of  the  mingled  stock  to  the  extent  of  a  value  no  greater 
than  would  be  allowed  in  equity  to  individual  creditors,  in  marshal- 
ing the  assets  for  distribution,  between  them  and  the  creditors  of  the 
partnership,  amounted  to  a  fraud  upon  the  latter.  For  this,  as  well 
as  for  reasons  stated  in  the  opinion  in  tbe  former  case  between  the 
original  parties,  we  hold  this  instruction  to  be  erroneous. 

The  judgment  is  accordingly  reversed,  and  the  cause  remanded,  with 
mstruotions  to  grant  a  new  trial.     Judgment  reversed. 


(106  U.  a  871) 

Ex  parte  Oobtib,  Petitioner, 
pecember  18, 1882.) 

XUUUTIVK    OVFIOmS    ARD    BkFLOTKB  —  CONTBtBUTIOira    VOB   PoUTIOAI.     PuB- 

roau— I'BOHiBrroBY  Act  CoNarrrDnoNAi.. 

Section  6  of  the  sppropriation  act  of  August  16, 1876,  (19  St.  143;  1  Bupp.  Kev. 
St.  248,)  providing  that  all  executive  officers  or  employee  of  the  United  States 
not  appointed  by  the  president,  with  the  advice  and  consent  of  the  senaiB,  are 
prohibited  from  requesting,  giving  to,  or  receiving  from  anj-  other  officer  or 
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employe  of  tlie  goyernment,  any  money  or  property,  or  other  thing  of  value  for 
political  purposes ;  and  any  such  officer  or  employe,  who  (hall  oflend  against 
the  provisions  of  this  section,  shall  be  at  once  discharged  from  the  service  of  the 
United  States ;  and  he  shall  also  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  fined  in  a  sum  not  exceeding  (500,  is  constitutional. 

The  act  in  question  dods  not  prohibit  all  contributions  of  money  or  property  by  the 
designated  officers  and  employes,  for  political  purposes,  nor  prohibit  them  al- 
together from  receiving  or  soliciting  money  or  property  for  such  purposes, 
but  it  simply  forbids  their  receiving  from  or  giving  to  each  other,  and  is 
tvithin  the  legitimate  scope  of  the  powers  granted  to  congress  by  article  1,  sec- 
tion 8  of  the  federal  constitution,  to  make  all  laws  necessary  and  proper  tocarry 
Into  efCect  the  powers  delegated  to  the  general  government. 

'Phe  supreme  court  has  no  general  power  to  review  the  judgments  of  the  inferior 
courts  of  the  United  States  in  criminal  cases  by  the  use  of  the  writ  of  hdbea* 
eorpu*  or  otherwise.  Its  inquiries  in  this  class  of  cases  are  limited  to  such  ob- 
jections as  relate  to  the  authority  of  the  court  to  render  the  judgment  by 
which  the  prisoner  is  held. 

BradIiBT,  J.,  dUtertUng,  as  to  constitutionality  of  the  act. 

Petition  for  a  Writ  of  Habeas  Corpus. 

Wm.  Stanley,  S.  G.  Clarke,  and  E.  B.  Smith,  for  petitioner. 

Solicitor  General  Phillips,  E.  P.  Wheeler,  and  F.  W.  Whitridge,  for 
respondent. 

Waitb,  C.  J.  In  the  act  of  August  15,  1876,  making  appropria- 
tions for  the  legislative,  executive,  and  judicial  expenses  of  the  gov- 
ernment, (chapter  287,  19  St.  143;  1  Supp.  Eev.  St.  246,)  the  fol- 
lowing appears  as  section  6 : 

"  Sec.  6.  That  all  executive  officers  or  employes  of  the  United  States  not 
appointed  by  the  president,  with  the  advice  and  consent  of  the  senate,  are  pro- 
hibited from  requesting,  giving  to,  or  receiving  from,  any  other  officer  or  em- 
ploye of  the  government  any  money  or  property  or  other  thing  of  value  for 
political  purposes;  and  any  such  officer  or  employe,  who  shall  offend  against 
the  provisions  of  this  section,  shall  be  at  once  discharged  from  the  service  of 
the  United  States;  and  he  shall  also  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  fined  in  a  sum  not  exceeding  8500." 

Curtis,  the  petitioner,  an  employe  of  the  United  States,  was  in- 
dicted in  the  circuit  court  for  the  southern  district  of  New  York,  and 
convicted  under  this  act  for  receiving  money  for  political  purposes  from 
other  employes  of  the  government.*  Upon  his  conviction  he  was  sen- 
tenced to  pay  a  fine  and  stand  committed  until  payment  was  made. 
Under  this  sentence  he  was  taken  into  custody  by  the  marshal,  and 
on  his  application  a  writ  of  habeas  corpus  was  issued  by  one  of  the 
justices  of  this  conrt  in  vacation,  returnable  here  at  the  present  term, 

*Stoe  same  case  on  motion  for  new  trial  and  arrest  of  judgment.  12  Fed. 
Rep.  824. 
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to  inqoiie  into  the  validity  of  his  detention.  The  important  qcestion 
presented  on  the  return  to  the  writ  so  issaed  is  whether  the  aot  nn- 
der  which  the  oonviotion  was  had  is  oonstitutional.  The  act  is  not 
one  to  prohibit  all  contribatioDS  of  money  or  property  by  the  desig- 
nated officers  and  employes  of  the  United  States  for  political  pur- 
poses. Neither  does  it  prohibit  them  altogether  from  receiving  or 
soliciting  money  or  property  for  such  purposes.  It  simply  forbids 
their  receiving  from  or  giving  to  each  other.  Beyond  this  n«  restric- 
tions are  placed  on  any  of  their  political  privileges.  That  the  govern- 
ment of  the  United  States  is  one  of  delegated  powers  only,  and 
that  its  authority  is  defined  and  limited  by  the  constitution,  are  no 
longer  open  questions;  but  express  authority  is  given  congress  by  the 
constitution  to  make  all  laws  necessary  and  proper  to  carry  into  effect 
the  powers  that  are  delegated.  Article  1,  §  8.  Within  the  legiti- 
mate scope  of  this  grant  congress  is  permitted  to  determine  for  itself 
what  is  necessary  and  what  is  proper. 

The  act  now  in  question  is  one  regulating  in  some  particulars  the 
conduct  of  certain  officers  and  employes  of  the  United  States.  It 
rests  on  the  same  principle  as  that  originally  passed  in  1789  at  the 
first  session  of  the  first  congress,  which  makes  it  unlawful  for  certain 
officers  pf  the  treasury  department  to  engage  in  the  business  of  trade 
or  commerce,  or  to  own  a  sea  vessel,  or  to  purchase  public  lands  or 
other  public  property,  or  to  be  concerned  in  the  purchase  or  disposal 
of  the  public  securities  of  a  state,  or  of  the  United  States,  (Bev.  St.  § 
243;)  and  that  passed  in  1791,  which  makes  it  an  offense  for  a  clerk 
in  the  same  department  to  cariy  on  trade  or  business  in  the  funds  or 
debts  of  the  states  or  of  the  United  States,  or  in  any  kind  of  pubUo 
property,  (Id.  §  244;)  and  that  passed  in  1812,  which  makes  it  un- 
lawful for  a  judge  appointed  under  the  authority  of  the  United  States 
to  exercise  the  profession  of  counsel  or  attorney,  or  to  be  engaged  in 
the  practice  of  the-law,  (Id.  §  713;)  and  that  passed  in  1853,  which 
prohibits  every  officer  of  the  United  States  or  person  holding  any 
place  of  trust  or  profit,  or  discharging  any  official  function  under,  or 
in  connection  with  any  executive  department  of  the  government  of 
the  United  States,  or  under  the  senate  or  house  of  repMsentatives, 
from  acting  as  an  agent  or  attorney  for  the  prosecution  of  any  claim 
Against  the  United  States,  (Id.  §  5498;)  and  that  passed  in  1863, 
prohibiting  members  of  congress  from  practicing  in  the  court  of 
claims,  (Id.  §  1058;)  and  that  passed  in  1867,  punishing,  by  dismissal 
from  service,  an  officer  or  employe  of  the  government  who  re- 
quires or  requests  any  working-man  in  a  navy-yard  to  contribute  or 
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pay  any  money  for  political  purposes,  (Id.  §  1546;)  and  that  passed 
in  1868,  prohibiting  members  of  congress  from  being  interested  in 
contracts  with  the  United  States,  (Id.  §  3739;)  and  another,  passed 
in  1870,  which  provides  that  no  officer,  clerk,  or  employe  in  the  gov- 
ernment of  the  United  States  shall  solicit  contributions  from  other 
officers,  clerks,  or  employes  for  a  gift  to  those  in  a  superior  official 
position,  and  that  no  officials  or  cleric&l  superiors  shall  receive  any 
gift  or  pKsent  as  a  contribution  to  them  from  persons  in  government 
employ  getting  a  less  salary  than  themselves,  and  that  no  officer  or 
clerk  shall  make  a  donation  as  a  gift  or  present  to  any  official  su- 
perior, (Id.  §  1784.)  Many  othem  of  a  kindred  character  might  be 
referred  to,  but  these  are  enough  to  show  what  has  been  the  practice 
in  the  legislative  department  of  the  government  from  its  organiza- 
tion, and,  so  far  as  we  know,  this  is  the  first  time  the  constitu- 
tionality of  such  legislation  has  ever  been  presented  for  judicial  de- 
termination. 

The  evident  purpose  of  congress  in  all  this  class  of  ensMitments  has 
been  to  promote  efficiency  and  integrity  in  the  discharge  of  official 
duties,  and  to  maintain  proper  discipline  in  the  public  service. 
Clearly  such  a  purpose  is  within  the  just  scope  of  legislative  power, 
and  it  is  not  easy  to  see  why  the  act  now  under  consideration  doMi 
not  come  fairly  within  the  legitimate  means  to  such  an  end.  It  is 
true,  as  is  claimed  by  the  counsel  for  the  petitioner,  political  assess- 
ments upon  office-holders  are  not  prohibited.  The  managers  of  polit 
ical  campaigns,  not  in  the  employ  of  the  United  States,  are  just  at 
free  now  to  call  on  those  in  office  for  money  to  be  used  for  political 
purposes  as  ever  they  were,  and  those  in  office  can  contribute  as  liber- 
ally as  they  please,  provided  l^eir  payments  are  not  made  to  any  of 
the  prohibited  officers  or  employes.  What  we  are  now  considering 
is  not  whether  congress  has  gone  as  far  as  it  may,  but  whether  that 
which  has  been  done  is  within  the  constitutional  limits  upon  its  legis- 
lative discretion.  A  feeling  of  independence  under  the  law  conduces 
to  faithful  public  service,  and  nothing  tends  more  to  take  away  this 
feeling  than  a  dread  of  dismissal.  If  contributions  from  those  in 
public  employment  may  be  solicited  by  others  in  official  authority, 
it  is  easy  to  see  that  what  begins  as  a  request  may  end  as  a  demand, 
and  that  a  failure  to  meet  the  demand  may  be  treated  by  those  hav- 
ing the  power  of  removal  as  a  breach  of  some  supposed  duty,  growing 
out  of  the  political  relations  of  the  parties.  Gontribntiona  secured 
vnder  such  circumstances  will  quite  as  likely  be  made  to  avoid  the 
eonsequenoes  of  the  personal  displeasure  of  a  superior,  as  to  promote 
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tbe  political  views  ol  the  oontribator — to  avoid  a  discharge  from  serv- 
ice,  not  to  exercise  a  political  privilege.  The  law  contemplates  no 
restrictions  npon  either  giving  or  receiving,  except  so  far  as  may  be 
necessary  to  protect,  in  some  degree,  those  in  the  pnblic  service  against 
exactions  through  fear  of  personal  loss.  This  purpose  of  the  restric- 
tion, and  the  principle  on  which  it  rests,  are  most  distinctly  mani- 
fested in  section  1546,  supra,  the  re-enactment  in  the  Bevised  Stat- 
utes of  section  8  of  the  act  making  appropriations  for  the  naval  serv* 
ice  for  the  year  ending  June  80,  1U68,  (14  St.  492,  e.  172,)  which 
subjected  an  officer  or  employe  of  the  government  to  dismissal  if  he 
required  or  requested  a  working-man  in  a  navy-yard  to  contribute  or 
pay  any  money  for  political  purposes,  and  prohibited  the  removal  or 
discharge  of  a  working-man  for  his  political  opinions ;  and  in  section 
1784,  the  re-enactment  of  the  act  of  February  1,  1870,  (e.  63,  16  St. 
68,)  "to  protect  officials  in  public  employ,"  by  providing  for  the  sum- 
toary  discharge  of  those  who  make  or  solicit  contributions  for  presents 
to  superior  officers.  No  one  can  for  a  moment  doubt  that  in  both 
these  statutes  the  object  was  to  protect  the  classes  of  officials  and 
employes  provided  for  from  being  compelled  to  make  oontributions 
for  such  purposes  through  fear  of  dismissal  if  they  refused.  It  is  true 
that  dismissal  from  service  is  the  only  penalty  imposed,  but  this  pen- 
alty is  given  for  doiog  what  is  made  a  wrongful  act.  If  it  is  consti- 
tutional to  prohibit  the  act,  the  kind  or  degree  of  punishment  to  be 
inflicted  for  disregarding  the  prohibition  is  dearly  within  the  discre- 
tion of  congress,  provided  it  be  not  cruel  or  unusual. 

If  there  were  no  other  reasons  for  legislation  of  this  character  than 
such  as  relate  to  the  protection  of  those  in  the  public  service  against 
unjust  exactions,  its  constitutionality  would,  in  our  opinion,  be  clear; 
but  there  are  others,  to  our  minds,  equally  good.  If  persons  in  pub- 
lic employ  may  be  called  on  by  those  in  authority  to  contribute  from 
their  personal  income  to  the  expenses  of  political  campaigns,  and  a 
refusal  may  lead  to  putting  good  men  out  of  the  service,  liberal  pay- 
ments may  be  made  the  ground  for  keeping  poor  ones  in.  So,  too, 
if  a  part  of  the  compensation  received  for  public  services  must  be 
contributed  for  political  purposes,  it  is  easy  to  see  that  an  increase  of 
compensation  may  be  required  to  provide  the  means  to  make  the  con- 
tribution, and  that  in  this  way  the  government  itself  may  be  made  to 
furnish  indirectly  the  money  to  defray  the  expenses  of  keeping  the 
political  party  in  power  that  happens  to  have  for  the  time  being  the 
control  of  the  public  patronage.  Political  parties  must  almost  neoes- 
v.l— 25 
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sarily  exist  tinder  s  ropabliean  form  of  goverainent,  and  when  pnblio 
emplojmeni  depends  to  any  considerable  extent  on  party  success, 
those  in  office  will  naturally  be  desirous  of  keeping  the  party  to  which 
they  belong  in  power.  The  statute  we  are  now  considering  does  not 
interfere  with  this.  The  apparent  end  of  congress  will  be  accom- 
plished if  it  prevents  those  in  power  from  requiring  help  for  such 
purposes  as  a  condition  to  continued  employment. 

We  deem  it  unnecessary  to  pursue  the  subject  further.  In  our 
opinion  the  statute  under  which  the  petitioner  was  convicted  is  con- 
stitutional. The  other  objections  which  have  been  urged  to  the  de- 
tention cannot  be  considered  in  this  form  of  proceeding.  Our  in- 
quiries in  this  class  of  cases  are  limited  to  such  objections  as  relate 
to  the  authority  of  the  court  to  render  the  judgment  by  which  the 
prisoner  is  held.  We  have  no  general  power  to  review  the  judg- 
ments of  the  inferior  courts  of  the  United  States  in  criminal  cases, 
by  the  use  of  the  writ  of  habecu  corpus  or  otherwise.  Oar  jurisdic- 
tion is  limited  to  the  single  question  of  the  power  of  the  court  to 
commit  the  prisoner  for  the  act  of  which  he  has  been  convicted. 
Ex  parte  Lange,  18  Wall.  163;  Ex  parte  Rowland,,  1P4  U.  S.  604.  * 

The  commitment  in  this  case  was  lawful,  and  the  petitioner  is, 
consequently,  remanded  to  the  custody  of  the  marshal  for  the  south- 
ern district  of  New  York. 

Bbadlet,  J.,  dissenting.  I  cannot  concur  in  the  opinion  of  the 
court  in  this  case.  The  law  under  which  the  petitioner  is  imprisoned 
makes  it  a  penal  offense  for  any  executive  officer  or  employe  of  the 
United  States,  not  appointed  by  advice  of  the  senate,  [an  unimpor- 
tant distinction,  so  far  as  the  power  to  make  the  law  is  concerned,]  to 
request,  give  to,  or  receive  from,  any  other  officer  or  employe  of  the 
government  any  money,  or  property,  or  other  thing  of  value,  for  polit- 
ical purposes;  thus,  in  effect,  making  it  a  condition  of  accepting  any 
employment  nnder  the  government,  that  a  man  shall  not,  even  volun- 
tarily and  of  his  own  free  will,  contribute  in  any  way  through  or  by 
the  hands  of  any  other  employe  of  the  government  to  the  political 
cause  which  he  desires  to  aid  and  promote.  I  do  not  believe  that 
congress  has  any  right  to  impose  such  a  condition  upon  any  citizen 
of  the  United  States.  The  offices  of  the  government  do  not  belong  to 
the  legislative  department  to  dispose  of  on  any  conditions  it  may 
choose  to  impose.  The  legislature  creates  most  of  the  offices,  it  is 
ti;ue,  and  provides  compensation  for  the  discharge  of  their  duties ;  bat 
that  is  its  duty  to  do,  in  order  to  establish  a  complete  organization  of 
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the  fanctions  of  government.  When  established,  the  offices  are,  or 
oaght  to  be,  open  to  all.  They  belong  to  the  United  States,  and. not 
to  congress,  and  every  citizen  having  the  proper,  qnalifications  has 
the  right  to  accept  office,  and  to  be  a  candidate  therefor.  This  is  a 
fnndamental  right  of  vrbiob  the  legislature  oabnot  derive  the  citizen, 
nor  clog  its  exercise  with  conditions  that  are  repugnant  to  his  other 
fandamental  rights.  Such  a  condition  I  regard  that  imposed  by  the 
law  in  question  to  he.  It  prevents  the  citizen  from  co-operating  with 
other  citizens  of  his  own  choice  in  the  promotion  of  his  political  views. 
To  take  an  interest  in  pablio  affairs,  and  to  further  and  promote  those 
principles  which  are  believed  to  be  vital  or  important  to  the  general 
welfare  is  every  citizen's  duty.  It  is  a  just  complaint  that  so  many 
good  men  abstain  from  taking  such  an  interest. 

Among  the  necessary  and  proper  means  for  promoting  political 
views,  or  any  other  views,  are  association  and  contribution  of  money 
for  that  purpose,  both  to  aid  discussion  and  to  disseminate  informa- 
tion  and  sound  doctrine.  To  deny  to  a  man  the  privilege  of  associ- 
ating and  making  joint  contributions  with  such  other  citizens  as  he 
may  choose,  is  an  unjust  restraint  of  his  right  to  propagate  and  pro- 
mote his  views  on  public  affairs.  The  freedom  of  speech  and  of  the 
press,  and  that  of  assembling  together  to  consult  upon  and  discuss 
matters  of  public  interest,  and  to  join  in  petitioning  for  a  redress  of 
grievances,  are  expressly  secured  by  the  constitution.  The  spirit  of 
this  clause  covers  and  embraces  the  right  of  every  citizen  to  engage 
in  such  discussions,  and  to  promote  the  views  of  himself  and  his  as- 
sociates freely,  without  being  trammeled  by  inconvenient  restrictions. 
Such  restrictions,  in  my  judgment,  are  imposed  by  the  law  in  ques- 
tion. Every  person  accepting  any,  the  most  insignificant,  employ- 
ment under  the  government  must  withdraw  himself  from  all  societies 
and  associations  having  for  object  the  promotion  of  political  infor- 
mation or  opinions.  For  if  one  officer  may  continue  his  connection, 
others  may  do  the  same,  and  thus  it  can  hardly  fail  to  happen  that 
some  of  them  will  give  and  some  receive  funds  mutually  contributed 
for  the  purposes  of  the  association.  Congress  might  just  as  well,  so 
far  as  the  power  is  concerned,  impose  as  a  condition  of  taking  any 
employment  under  the  government,  entire  silence  on  political  sub- 
jects, and  a  prohibition  of  all  conversation  thereon  between  govern- 
ment employes.  Nay,  it  might  as  well  prohibit  the  discussion  of  re- 
ligious questions,  or  the  mutual  contribution  of  funds  for  missionaiy 
or  other  religions  purposes.  In  former  times,  when  the  slavery  ques- 
tion was  agitated,  this  would   have  been  a  very  convenient  law  to 
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repress  all  discussion  of  the  snbjeot  on  either  side  of  Mason  and  Dixon's 
line.  At  the  present  time  any  efficient  connection  with  an  'associa- 
tion in  favor  of  a  prohibitory  liquor  law,  or  of  a  protective  tariff,  or 
of  greenback  currency,  or  even  for  the  repression  of  politioal  assess- 
ments, would  render  any  government  official  obnoxious  to  the  penal- 
ties of  the  law  under  consideration.  For  all  these  questions  have 
become  political  in  their  character,  and  any  coiitribntions  in  aid  of 
the  cause  would  be  contributions  for  political  purposes. 

The  whole  thing  seems  to  me  absurd.  Neither  men's  mouths  nor 
their  purses  can  be  constitutionally  tied  up  in  that  way.  The  truth 
is  that  public  opinion  is  oftentimes  like  a  pendulum,  swinging  back* 
ward  and  forward  to  extreme  lengths.  We  are  not  unfrequently  in 
danger  of  becoming  purists,  instead  of  wise  reformers,  in  particular 
directions,  and  hastily  pass  inconsiderate  laws  which  overreach  the 
mark  they  are  aimed  at,  or  conflict  with  rights  and  privileges  that  a 
sober  mind  would  regard  as  indisputable.  It  seems  to  me  that  the 
present  law,  taken  in  all  its  breadth,  is  one  of  this  kind.  The  legisla- 
ture may,  undoubtedly,  pass  laws  excluding  from  particular  offices  those 
who  are  engaged  in  pursuits  incompatible  with  the  faithful  discharge  of 
the  duties  of  such  offices.  That  is  quite  another  thing.  The  legisla- 
ture may  make  laws  ever  so  stringent  to  prevent  the  corrupt  use  of 
money  in  elections,  or  in  political  matters  generally,  or  to  prevent 
what  are  called  political  assessments  on  government  employes,  or  any 
other  exercise  of  undue  influence  over  them  by  government  officials  and 
others.  That  would  be  all  right.  That  would  clearly  be  within  the 
province  of  legislation.  It  is  urged  that  the  law  in  question  is  in* 
tended,  so  far  as  it  goes,  to  effect  this  very  thing.  Probably  it  is. 
But  the  end  does  not  always  sanctify  the  means.  What  I  contend  is 
that  in  adopting  this  particular  mode  of  restraining  an  acknowledged 
evil,  congress  has  overstepped  its  legitimate  powers,  and  interfered 
with  the  snbstantial  rights  of  the  citizen.  It  is  not  lawful  to  do  evil 
that  good  may  come.  There  are  plenty  of  ways  in  which  wrong 
may  be  suppressed  without  resorting  to  wrongful  measures  to  do  it. 
No  doubt  it  would  often  greatly  tend  to  prevent  the  spread  (rf  a  con- 
tagious and  deadly  epedimic,  if  those  iirst  taken  should  be  imme- 
diately sacrificed  to  the  public  good.  But  such  a  mode  of  prevent- 
ing the  evil  would  hardly  be  regarded  as  legitimate  in  a  Christian 
country. 

I  have  no  wish  to  discuss  the  subject  at  length,  but  simply  to  ex- 
press the  general  grounds  on  which  I  think  the  legislation  in  question 
is  tdtra  vires.     Though  as  much  opposed  as  any  one  to  the  evil  sought 
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to  be  remedied,  I  do  not  think  the  mode  adopted  is  a  legitimate  or 
coBstitational  one,  because  it  interferes  too  muoh  with  the  freedom  of 
the  citizen  in  the  pursuit  of  lawful  and  proper  ends.  If  similar  laws 
have  been  passed  before,  that  does  not  make  it  right.  The  question 
is  whether  the  present  law,  with  its  sweeping  provisions,  is  within  the 
just  powers  of  congress.  As  I  do  not  think  it  is,  I  dissent  from  the 
opinion  of  the  majority  of  the  court. 


(lOfl  U.  a  447) 

Stbhl  and  others  v.  St.  Loxns  SmLTiNa  &  BBFranra  Oo. 

(December  18, 1882.) 

Pdblio  Itiime — Towk-Sitb  Act — MinbbaIi  Laitdb — Laito  Dbpabtmbnt — Jubib* 
DICTION  Laitd  Patent — Frauditlknt  Pbocubbhsnt — X^toffbl. 

Land  embpced  witbin  •  town.gite  on  the  public  domaia,  when  unoccupied,  is  not 
exempt  from  location  and  sale  for  mining  purposes ;  its  exemption  is  only  from 
settlement  and  sale  under  ihe  pre-ernptlon  laws  of  the  United  States. 

The  acts  of  congress  relating  to  town-sites  recognize  the  possession  of  mining 
claims  within  their  limita  and  forbid  the  acquisition  of  any  mine  within  them 
onder  proceedings  ^j  which  title  to  other  lands  there  situated  is  secured,  thus 
leaving  the  mineral  deposits  within  town-sites  open  to  exploration,  and  the 
land  in  which  they  are  foun'd  to  occupation  and  purchase  in  the  same  manner 
as  such  deposits  are  elsewhere  explored  and  possessed,  and  the  lands  contain- 
ing them  are  acquired. 

The  land  department  was  established  to  supervise  the  various  proceedings  whereby 
a  conveyance  of  the  title  from  the  United  States  to  portions  of  the  public  do- 
main is  obtained,  and  to  see  that  the  requirements  of  different  acts  of  congress 
are  complied  with,  and  pass  upon  the  qualifications  of  the  applica&t,  his  acts 
performed  to  secure  the  title,  the  nature  of  the  land,  and  whether  it  is  of  the 
class  which  is  open  to  sale,  and  its  Judgment  on  these  matters  is  unassailable 
except  by  direct  proceedings  for  Its  annulment  or  limitation. 

The  validity  of  a  patent  for  a  portion  of  the  public  lands  cannot  be  assailed  collat- 
erally because  of  false  and  perjured  testimony  used  to  secure  it,  any  more  thaa 
a  judgment  of  a  court  of  justice  can  be  assailed  collaterally  on  like  grounds. 

The  principle  that  one  should  be  estopped  from  asserting  a  right  to  property  upon 

which  he  has,  by  his  conduct,  misled  another  who  supposed  himself  to  be  the 

'  ownpr,  to  make  ^penditures  thereon,  cannot  be  invoked  by  one  who,  at  the 

time  the  improvements  were  made,  was  acquainted  with  the  true  character  of 

his  own  title,  or  with  the  fact  that  he  had  none. 

In  Error  to  the  Gironit  Court  of  the  United  States  for  the  District 
of  Colorado. 

T.  A.  Green,  for  plaintiffs  in  e;rror. 

A.  T.  Britton,  J.  H.  McGowan,  and  Walter  H.  Smith,  for  defend- 
ant  in  error. 
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FiBLD,  J.  This  was  an  action  by  the  St.  Lonis  Smeltini;;  &  Befin« 
ing  Company,  a  corporation  created  under  the  la'ws  of  Missouri, 
against  Steel  and  others,  to  recover  the  possession  of  certain  real 
property  in  the  oiiy  of  Leadville,  Colorado.  It  was  commenced  in . 
one  of  the  courts  of  the  state,  and  on  motion  of  the  defendants  was 
removed  to  the  circuit  oourj  of  the  United  States.  The  complaint  is 
in  the  usual  form  in  actions  for  the  recovery  of  land,  according  to  the 
practice  prevailing  in  Colorado.  It  alleges  that  the  plaintiff  was  duly 
incorporated,  with  power  to  purchase  and  hold  real  estate;  that'it  is 
the  owner  in  fee  and  entitled  to  the  possession  of  the  premises  men- 
tioned, which  are  described,  and  that  the  defendants  wrongfully  with- 
hold them  from  the  plaintiff  to  its  damage  of  f  1,000.  The  plaintiff, 
therefore,  prays  judgment  for  the  possession  of  the  premises  and  for 
the  damages  mentioned.  The  defendants  filed  an  answer  to  the  com- 
plaint, which  appears  to  have  been  amended  several  times,  the  ques- 
tions presented  for  our  consideration  having  arisen  upon  the  demurrer 
to  the  third  amended  answer.  That  answer  denied  the  material  alle- 
gations of. the  complaint  and  set  up  several  special  defenses,  and  a 
counter-claim  for  the  value  of  the  improvements  put  on  the  premises. 
The  plaintiff  demurred  to  these  defenses  and  to  the  counter-claim. 
The  demurrer  was  sustained  to  the  defenses  and  overruled  to  the 
counter-claim.  The  defendants  elected  to  stand  on  their  defenses, 
and  final  judgment  was  accordingly  entered  on  the  demurrer  for  the 
plaintiff  for  the  possession  of  the  premises.  To  review  this  judgment 
the  case  is  brought  by  the  defendants  to  this  court.  The  amended 
answer  averred  that  the  defendants  were  the  owners  of  the  land  in 
controversy  "by  superiority  of  possessory  title  and  priority  of  actual 
possession"  of  the  premises  as  part  of  a  town-site  on  the  public  domain 
of  the  United  States,  located  and  occupied  since  June,  1860;  that 
the  title  of  the  plaintiff  was  derived  from  one  Thomas  Starr,  to  whom 
a  patent  was  issued  by  the  United  States,  hearing  date  on  the  twenty- 
ninth  of  March,  1879,  embracing  the  premises  in  controversy;  and 
the  special  defenses  set  up  were  that  the  patent  was  void;  that  fraud, 
bribery,  perjury,  and  subornation  of  perjury  were, used  to  obtain  it; 
and  that  Starr,  the  patentee,  was  estopped  by  his  conduct  from  assert- 
ing title  to  the  premises.  The  patent,  which  is  subsequently  stated 
to  be  a  mineral  patent,  by  which  is  meant  that  it  was  issued  upon  a 
claim  for  mineral  land,  is  averred  to  be  void  on  these  grounds :  that 
the  land  which  it  embraces  was  part  of  the  town-site  of  Leadville 
when  the  claim  originated,  and  was  thus  reserved  from  sale  by  the 
laws  of  congress;  that  the  land  included  in  the  town-site  was  neither 
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mineral  nor  agricnltoral;  and  that  the  patentee,  Starr,  was  not  a 
citizen  of  the  United  States  and  had  not  declared  his  intention  to 
become  one  when  the  patent  was  issued.  These  grounds  are  accom- 
panied with  a  detail  of  the  facts  npon  which  they  are  founded,  but 
they  ifire  sufficiently  stated  for  the  disposition  of  the  (jaestions  arising 
upon  them. 
I  Land  embraced  within  a  town-site  on  the  public  domain,  when  un- 

I  occupied,  is  not  exempt  from  location  and  sale  for  mining  purposes ;  its 

'  exemption  is  only  from  settlement  and  sale  under  the  pre-emption 

!  laws  of  the  United  States.     Some  of  the  most  valuable  mines  in  the 

country  are  within  the  limits  of  incorporated  cities,  which  have  grown 
up  on  what  was,  on  its  first  settlement,  part  of  the  public  domain; 
and  many  of  such  mines  were  located  and  patented  after  a  regular 
municipal  government  bad  been  established.  Such  is  the  case  with 
some  of  the  famous  mines  of  Virginia  City,  in  Nevada.  Indeed,  the 
discovery  ef  a  rich  mine  in  any  quarter  ia  usually  followed  by  a 
large  settlement  in  its  immediate  neighborhood,  and  the  consequent 
organization  of  some  form  of  local  government  for  the  protection  of 
its  members.  Exploration  in  the  vicinity  for  other  mines  ispusbed 
in  such  case  by  new-comers  with  vigor,  and  is  often  rewarded  with 
the  discovery  of  valuable  claims.  To  such  claims,  though  within  the 
limits  of  what  may  be  termed  the  site  of  the  settlement  or  new  town, 
the  miner  acquires  as  good  a  right  as  though  his  discovery  was  in  a 
wilderness,  removed  from  all  settlements,  and  he  is  equally  entitled 
to  a  patent  for  them.  It  is  the  policy  of  the  country  to  encourage 
the  development  of  its  mineral  resources.  The  act  of  July  26, 1S66, 
declared  that  all  mineral  deposits  on  lands  belonging  to  the  United 
States  were  free  and  open  to  exploration,  and  the  lands  in  which  they 
are  found  to  occupation  and  purchase  by  citizens  of  the  United  States 
and  those  who  had  declared  their  intention  to  become  such,  subject 
to  regulations  prescribed  by  law,  and  to  the  rules  and  customs  of 
miners  in  their  several  mining  districts,  so  far  as  the  same  were  ap- 
plicable and  not  inconsistent  with  the  laws  of  the  United  States. 
This  declaration  of  the  freedom  of  mining  lands  to  exploration  and 
occupation  was  repeated  in  the  act  of  congress  of  May  10, 1872,  and 
is  contained  in  the  Revised  Statutes.  Section  2319.  Both  acts  pro- 
vided for  the  acquisition  of  title,  by  patent,  to  mineral  lands — the 
first  act,  to  such  as  constituted  lode  claims;  the  second,  to  such  as 
constituted  placer  claims. 

The  acts  of  congress  relating  to  town-sites  recognize  the  possession 
of  mining  claims  within  their  limits,  and  forbid  the  acquisition  of  any 
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mine  of  gold,  silver,  cinnabar,  or  copper  within  them  under  prooeed- 
ings  by  which  title  to  other  lands  there  situated  is  secured,  thus  leav- 
ing the  mineral  deposits  within  town-sites  open,  to  exploration,  and 
the  land  in  which  they  are  found  to  occupation  and  purchase,  in  the 
same  manner  as  saoh  deposits  are  elsewhere  explored  and  possessed, 
and  the  lands  containing  them  are  bcqaired.  Bev.  St.  §§  2386, 
2392. 

Whenever,  therefore,  mines  are  found  in  lands  belonging  to  the 
United  States,  whether  within  or  without  town-sites,  they  may  be 
claimed  and  worked,  provided  existing  rights  of  others,  bom  prior 
occupation,  are  not  interfered  with.  Whether  there  are  rights  thus 
interfered  with,  which  should  preclude  the  location  of  the  miner  and 
the  issue  of  a  patent  to  him  or  his  successor  in  interest,  is,  when  not 
subjected  under  the  law  of  congress  to  the  local  tribunals,  a  matter 
properly  cognizable  by  the  land  department,  when  application  is 
made  to  it  for  a  patent;  and  the  inquiry  thus  presented  must  neces- 
sarily involve  a  consideration  of  the  character  of  the  land  to  which 
title  is  sought,  whether  it  be  mineral,  for  which  a  patent  may  issue, 
or  agricultural,  for  which  a  patent  should  be  withheld,  and  also  as  to 
the  citizenship  of  the  applicant. 

We  have  so  often  had  occasion  to  speak  of  the  land  department, 
the  object  of  its  creation  and  the  powers  it  possesses  in  the  alienation 
by  patent  of  portions  of  the  public  lands,  that  it  creates  an  unpleas- 
ant surprise  to  find  that  counsel,  in  discussing  the  effect  to  be  given 
to  the  action  of  that  department,  overlook  our  decisions  on  the  sub- 
ject. That  department,  as  we  have  repeatedly  said,  was  established 
to  supervise  the  various  proceedings  whereby  a  conveyance  of  the 
title  from  the  United  States  to  portions  of  the  public  domain  is 
obtained,  and  to  see  that  the  requirements  of  different  acts  of  con- 
gress are  fully  complied  with.  Necessarily,  therefore,  it  must  con- 
sider and  pass  upon  the  qualifications  of  the  applicant,  the  acts  he 
has  performed  to  secure  the  title,  the  nature  of  the  land,  and  whether 
it  is  of  the  class  which  is  open  to  sale.  Its  judgment  upon  these 
matters  is  that  of  a  special  tribunal  and  is  unassailable  except  by 
direct  proceedings  for  its  annulment  or  limitation.  Such  has  been 
the  uniform  language  of  this  court  in  repeated  decisions. 

In  Johnson  v.  Towsley  the  effect  of  the  action  of  that  department 
was  the  subject  of  special  consideration.  And  the  court  applied  the 
general  doctrine  "that  when  the  law  has  confided  to  a  special  tribunal 
the  authority  to  hear  and  determine  certain  matters  arising  in  the 
course  of  its  duties,  the  decision  of  that  tribunal,  within  the  scope  of 
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its  authority,  is  oonclasire  upon  all  others, "  and  said,  "speaking  by 
Mr.  Justice  Milleb,  "that  the  action  of  the  land-office  in  issuing  a 
patent  for  any  of  the  public  land,  subject  to  sale  by  pre-emp- 
tion or  otherwise,  is  conclusive  of  the  legal  title,  must  be  admitted 
under  the  principle  above  stated;  and  in  all  courts,  and  in  all  forms 
of  judicial  proceedings,  where  this  title  must  control,  either  by  reason 
of  the  limited  powers  of  the  court,  or  the  essential  character  of  the 
proceeding,  no  inquiry  oan  be  permitted  into  the  circumstance  under 
which  it  was  obtained."     13  Wall.  S3,  84. 

In  French  t.  Fyan  a  patent  had  been  issued  to  the  state  of  Mis- 
souri for  swamp  and  overfiowed  land,  nAder  the  act  of  September  28, 
1850.  In  an  action  of  ejectment  by  a  party  claiming  title  under  a 
grant  to  a  railroad  company,  which  would  have  carried  the  title  if 
the  land  were  not  swamp  and  overflowed,  parol  testimony  was  offered 
to  prove  that  it  was  not  land  of  that  character,  and  thus  to  impeach 
the  validity  of  the  patent.  The  court  below  held  that  the  patent 
concluded  the  question  and  rejected  thetestimony.  The  case  being 
brought  here  the  ruling  was  sustained.  This  court,  speaking  through 
Mr.  Justice  Millbb,  said : 

"  We  are  of  opinion  that,  in  this  action  at  law,  it  wonld  be  a  departure 
from  Bound  principle,  and  contrary  to  well-considered  judgments  in  this 
court,  anclin  others  of  high  authority,  to  permit  the  validity  of  the  patent  to 
the  state  to  be  subjected  to  the  test  of  the  verdict  of  a  jury  on  such  oral  tea. 
timony  as  might  be  brought  before  it.  It  would  be  submitting  the  jury,  or 
Ihe  court  sitting  as  a  jiiry,  for  the  tribunal  which  congress  had  provided  to 
determine  the  question,  and  would  be  making  a  patent  of  the  United  States 
a  cheap  and  unstable  reliance  as  a  title  for  lands  which  it  purported  to  con- 
vey."   98  U.S.  172. 

In  Quxfihy  v.  Cordan,  decided  at  the  last  term,  we  said : 
"  It  would  lead  to  endless  litigation,  and  be  fruitful  of  evil,  if  a  supervisory 
power  were  veeted  in  the  courts  over  the  action  of  the  numerous  officers  of  the 
land  department,  on  mere  questions  of  fact  presented  for  their  determination. 
It  is  only  when  those  officers  have  misconstrued  the  law  applicable  to  the 
case,  as  established  before  the  department,  and  thus  have  denied  to  parties 
rights  which,  upon  a  correct  construction,  would  have  been  conceded  to  them, 
or  where  misrepresentations  and  fraud  have  been  practiced  necessarily  affect- 
ing their  judgment,  that  the  courts  can,  in  a  proper  proceeding,  interfere  and 
refuse  to  give  effect  to  their  action.  On  this  subject  we  have  repeatedly,  and 
with  mphasis,  expressed  our  opinion,  and  the  matter  should  be  deemed 
settled."    104  U.  S.  426.  .  15ee,  also,  Vance  v.  Burbank,  101  U.  8.  514. 

It  is  among  the  elementary  principles  of  the  law  th&t  in  actions  of 

,  ejectment  the  legal  title  must  prevail.     The  patent  of  the  United 

States  passes  that  title.     Whoever  holds  it  must  recover  against  those 
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who  have  only  unrealized  hopes  to  obtain  it,  or  claims  vbicb  it  is  the 
exclusive  province  of  a  court  of  equity  to  enforce.  However  great 
these  may  be  they  constitute  no  defense  in  an  action  at  law  based 
upon  the  patent.  That  instrument  must  first  be  got  out  of  the  way, 
or  its  enforcement  enjoined,  before  others  having  mere  equitable 
rights  can  gain  or  hold  possession  of  the  lands  it  covers.  This  is  so 
well  established,  so  completely  imbedded  in  the  law  of  ejectment, 
that  no  one  ought  to  be  misled  by  any  argument  to  the  contrary. 

It  need  hardly  be  said  that  we  are  here  speaking  of  a  patent  issued 
in  a  case  where  the  land  department  had  jurisdiction  to  act,  the  lands 
forming  part  of  the  public  domain,  and  ibe  law  having  provided  for 
their  sale.  If  they  never  were  the  property  of  the  United  States,  or  if 
no  legislation  authorized  their  sale,  or  if  they  had  been  previously 
disposed  of  or  reserved  from  sale,  the  patent  would  be  inoperative  to 
pass  the  title,  and  objection  to  it  could  be  taken  on  these  grounds  at 
any  time  and  in  any  form  of  action.  In  that  respect  the  patent  wouM 
be  like  the  deed  of  an  individual,  which  would  be  inoperative  if  he 
never  owned  the  property,  or  had  previously  conveyed  it,  or  had  dedi- 
cated it  to  uses  which  precluded  its  sale.  And,  of  course,  in  both 
cases  it  is  always  open  to  show  that  the  instrument  was  never  exe- 
cuted by  the  parties  whose  signatures  are  attached  to  it,  but  is  a 
simulated  document.  Where  ejectment  is  founded  upon  either  of 
these  instruments, — the  patent  of  the  government  or  the  deed  of  an 
individual, — the  question  being  which  of  the  psirties  has  the  legal 
title,  it  is  irrelevant  to  introduce  evidence  to  show  that  one  of  them 
ought  to  have  had  it,  and  might  be  able  to  get  it,  by  a  proceeding  in 
some  other  tribunal  or  in  some  other  form  of  action. 

As  to  the  allegations  that  fraud,  bribery,  perjury,  and  subornation 
of  perjury,  were  used  to  obtain  the  patent  to  Starr,  only  a  few  words 
need  be  said.  The  bribery  and  subornation  of  perjury  are  alleged  to 
have  been  committed  by  him  in  inducing  parties  to  make  false  affi- 
davits respecting  the  claim  patented  to  be  laid  before  the  land  de- 
partment ;  and  the  perjury  alleged  consisted  in  his  own  affidavit  as 
to  his  citizenship,  the  possession  and  working,  by  himself  or  grantors, 
of  the  claim  for  which  the  patent  was  issued,  and  the  absence  of  a 
town-site,  embracing  the  land,  and  of  improvements  thereon.  The 
fraud  alleged  is  not  a  specific  charge  by  itself,  but  is  made  in  con- 
nection with  the  affidavit  of  the  patentee  and  his  procurement  of  the 
false  affidavits  of  others.  The  charges  amount  to  this :  that  false 
and  perjured  testimony  was  used  to  influence  the>officers  of  the  land 
department.    There  is  no  allegation  of  improper  conduct  on  the  part 
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of  those  officers.  The  answer  to  this  gronnd  of  defense  is  that  it  is 
not  admissible  in  an  action  at  law.  The  validity  of  a  patent  of  the 
goverument  cannot  be  assailed  collaterally  because  false  and  per- 
jored  testimony  may  have  been  used  to  secure  it,  any  more  than  a 
judgment  of  a  court  of  justice  can  be  assailed  collaterally  on  like 
ground.  If  a  judgment  has  been  obtained  by  such  means,  the  rem- 
edy of  the  aggrieved  party  is  to  apply  for  a  new  trial,  or  take  an  ap- 
peal to  a  higher  court;  and  if  the  testimony  was  accompanied  with 
acts  which  prevented  him  from  presenting  to  the  court  the  merits 
of  bis  case,  or  by  which  the  jurisdiction  of  the  court  was  imposed 
upon,  he  may  also  institute  some  direct  proceeding  to  reach  the  judg- 
ment. U.  S.  V.  Flint,  4  Sawy.  42;  U.  S.  v.  Throckmorton,  98  U.  S. 
61 ;  Vance  v.  Bwrhank,  101  U.  S.  514.  Until  set  aside  or  enjoined 
it  most,  of  course,  stand  against  a  collateral  attack  with  the  efficacy 
attending  judgments  founded  upon  unimpeachable  evidence.  So 
with  a  patent  for  land  of  the  United-  States,  which  is  the  result  of 
the  judgment  upon  the  right  of  the  patentee  by  that  department  of 
the  government,  to  which  the  alienation  of  the  public  lands  is  con- 
fided, the  remedy  of  the  aggrieved  party  must  be  sought  by  him  in  a 
court  of  equity,  if  be  possess  such  an  equitable  right  to  the  premises 
as  would  give  him  the  title  if  the  patent  were  out  of  the  way.  If  he 
occupy  with  respect  to  the  land  no  such  position  as  this,  he  can  only 
apply  to  the  officers  of  the  government  to  take  measures  in  its  name 
to  vacate  the  patent  or  limit  its  operation.  It  cannot  be  vacated  or 
limited  in  proceedings  where  it  comes  collaterally  in  question.  It 
cannot  be  vacated  or  limited  by  the  officers  themselves ;  their  power 
over  the  land  is  ended  when  the  patent  is  issued  and  placed  on  the 
records  of  the  department.  This  can  be  accomplished  only  by  reg- 
ular judicial  proceedings,  taken  in  the  name  of  the  government  for 
that  special  purpose. 

It  does  not  follow  that  the  officers  of  the  government  would  take 
such  proceedings  even  if  the  charges  of .  fraud  and  of  the  use  of  false 
testimony  in  obtaining  the  patent  were  true.  They  might  be  satis- 
fied that  the  patentee  was  entitled  to  the  patent  upon  other  testimony, 
or  that  further  proceedings  would  result  in  a  similar  conclusion,  and 
that  therefore  it  wouldbe  unwise  to  reopen  the  matter.  In  any  event, 
whether  the  officers  of  the  government  have  been  misled  by  the  testi- 
mony produced  before  them  or  not,  the  conclusions  reached  by  them 
are  not  to  be  submitted  for  consideration  to  every  jury  before  which 
the  patent  may  be  offered  in  evidence  on  the  trial  of  an  action.  As 
we  Biud  in  the  case  of  Smelting  Co.  v.  Kemp: 
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"It  is  this  anaasailable  character  (of. the  patent)  whlcli  t^ives  to  It  its  chief, 
indeed,  its  only  value,  aa  a  means  of  quieting  its  possessor  in  the  enjoyment 
of  the  lands  it  embraces.  If  intruders  upon  them  could  compel  him,  in  every 
suit  for  possession,  to  establish  the  validitj  of  the  action  of  the  land  depart- 
ment and  the  correctness  of  its  ruling  upon  matters  submitted  to  it,  the  pat- 
ent, instead  of  being  a  means  of  peace  and  security,  would  subject  his  rights 
to  constant  and  ruinous  litigation.  He  would  recover  one  portion  of  his  land 
if  the  jury  were  satisfied  that  the  evidence  produced  justified  the  action  of  that 
department,  and  lose  another  portion,  the  title  whereto  rests  upon  the  same 
facts,  because  another  jury  came  to  a  different  conclusion.  So  his  rights  in 
different  suits  upon  the  same  patent  would  be  determined,  not  by  its  efficacy 
as  a  conveyance  of  the  government,  but  according  to  the  fluctuating  prejudices 
of  different  juiymen.'or  their  varying  capacities  to  ^eigb  evidence."  104  U. 
8.641. 

It  remains  to  notice  the  defense  of  estoppel.  The  answer  of  the 
defendants  alleges  that  Starr,  the  patentee,  was  living  in  Leadville 
from  1860  nntil  the  patent  was  issued  to  him  in  1879,  and  was  cog- 
nizant of  the  improvements  made  and  of  the  large  sums  of  money 
expended  on  the  premises ;  that  he  and  his  grantors  fraudulently  re- 
mained quiet  in  respect  to  their  ownership  of  mining  claims  there, 
and,  from  August,  1870,  to  the  time  of  their  application  for  a  patent, 
never  made  knowoj  either  to  the  city  of  Leadville  or  to  the  defend- 
ants, that  he  or  they  claimed  a  right  to  any  portion  of  the  land;  that 
other  parties  who  made  similar  claims,  and  united  with  him  in  scour- 
ing the  the  patent,  also  stood  by  and  remained  quiet;  that  the  de- 
fendants expended  the  sum  of  $5,000  in  making  improvements  on  the 
premises  in  controversy  under  the  claim  that  they  constituted  part  of 
a  town-site  on  the  public  domain ;  that  there  was  no  mining  on  the 
land,  and  that  no.  notice  was  given  that  would  lead  the  defendants  to 
suppose  that  there  had  been  any  mineral  location  made  by  him  and 
his  associates;  that  Starr  published  the  notice  of  his  application  for 
a  patent  only  in  a  weekly  paper  of  Leadville,  and  that  the  descrip- 
tion of  the  consolidated  claim  was  so  defective  that  only  a  skilled  en- 
gineer could  tell  where  the  land  was  situated ;  and  that  after  the  de- 
fendants discovered  that  the  notice  of  the  patent  embraced  lands  in 
the  city  they  were  assured  that  they  should  not  be  disturbed  in  their 
possessions,  and  that  only  a  nominal  sum  would  be  demanded  from 
them,  not  exceeding  $25  a  lot,  and  that,  relying  upon  said  assurance, 
the  defendants  continued  making  improvements. 

These  allegations  are  very  far  from  establishing  such  an  equity  in 
the  defendants  as  to  estop  the  patentee  and  those  claiming  under  him 
from  asserting  the  legal  title  to  the  premises.  These  matters  could 
not  operate  to  estop  the  government  in  any  disposition  of  the  land  it 
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might  choose  to  make.  Its  power  of  alienation  could  not  be  affected 
until  the  defendants  had  performed  all  the  acts  required  by  law  to  ao- 
qnire  a  vested  interest  in  the  land,  and  it  is  not  pretended  that  they 
took  any  steps  to  secure  such  an  interest.  Whatever  right,  therefore, 
the  government  possessed  to  use  or  dispose  of  the  property,  freed  from 
any  claim  of  the  defendants,  it  oonld  pass  to  iis  grantee. 

The  principle  invoked  is  that  one  should  be  estopped  from  assert- 
ing a  right  to  property  upon  which  he  has,  by  his  oonduct,  misled 
another,  who  supposed  himself  to  be  the  owner,  to  make  expenditures. 
It  is  often  applied  where  one  owning  an  estate  stands  by  and  sees 
another  ereet  improvements  on  it  in  the  belief  that  he  has  the  title 
or  an  interest  in  it,  and  does  not  interfere  to  prevent  the  work  or 
inform  the  party  of  his  own  title.  There  is  in  such  conduct  a  mani- 
fest intention  to  deceive,  or  such  gross  negligence  as  to  amount  to 
constructive  fraud.  The  owner,  therefore,  in  such  a  case  will  not  be 
permitted  afterwards  to  assert  his  title  and  recover  the  property,  at 
least  without  making  compensation  for  the  improvements.  But  thitf- 
ealutary  principle  cannot  be  invoked  by  one  who,  at  the  time  the 
improvements  were  made,  was  acquainted  with  the  true  character  of 
his  own  title,  or  with  the  fact  that  he  had  none.  Brant  v.  Virginia 
Coat  d  Iron  Co.  98  U.  S.  827;  Henthaw  v.  BisseU,  18  Wall.  271.  It 
will  not  be  pretended  that  the  defendants  did  not  understand  all 
about  the  title  to  the  land;  they  knew  that  it  w^s  vested  in  the 
United  States.  And  we  must  presume  that  the  patentee  gave  notice 
of  his  purpose  to  acquire  it — such  as  the  law  required.  The  mode 
and  manner  of  obtaining  a  patent  for  mining  lands  are  minutely  pre- 
scribed by  the  acts  of  congress.  Among  other  things  the  applicant 
must  file  his  application  under  them,  in  the  proper  land-office,  show- 
ing a  compliance  with  the  laws,  together  with  a  plat  and  the  field- 
notes  of  his  claim  or  claims  in  common,  made  by  or  under  the  direc- 
tion of  the  surveyor  general  of  the  United  States,  showing  their 
boundaries,  and  he  must,  also,  and  previously  to  the  filing  of  the 
application,  post  a  copy  of  the  plat,  with  a  notice  of  his  intended 
application,  in  a  conspicuous  place  on  the  land.  It  is  a  conclusion, 
irom  the  issuing  of  the  patent,  that  this  requirement  was  complied 
with,  and,  therefore,  it  cannot  be  said  here  that  the  patentee  did  not 
give  notice  of  his  purpose.  This  notice,  as  justly  observed  by  the 
«ourt  below,  was  of  itself  a  warning  to  all  who  were  upon-  the  land 
«nd  were  about  to  erect  improvements  upon  it  that  the  patentee  was 
applying  for  a  patent,  and  thus  seeking  to  obtain  the  title.  And  the 
answer  admits  that  the  defendants  did  ascertain  the  fact  of  the  appli- 
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cation,  for  they  aver  a  sabseqnent  promise  of  the  applicant  to  give 
them  a  title  when  the  patent  was  acquired.  Under  these  oircum- 
stances  the  alleged  estoppel,  like  the  other  matters  urged  to  defeat 
the  action,  mast  fail. 

Though  the  yarious  matters  of  fraud,  perjury,  and  subornation  of 
perjury,  alleged  as  a  defense,  are  to  be  taken  as  true,  for  the  purpose 
of  this  decision,  they  are  not  to  be  taken  as  true  for  any  other  pur- 
pose. What  we  decide  is  that,  if  true,  they  are  not  available  in  this 
form  of  action,  and  that  any  relief  against  the  patent  founded  upon 
them  must  be  sought  in  another  way  and  by  a  direct  proceeding. 

We  have,  thus  considered  the  propositions  of  law  presented  by  the 
record,  and  the  matters  urged  by  counsel  in  his  argument,  so  far  as 
we  have  deemed  them  entitled  to  notice.  They  disclose  nothing 
which  would  justify  interference  with  the  action  of  the  court  below. 
Its  judgment,  therefore,  is  affirmed. 


(106  U.  8.  432) 

E.  E.  BoLLss  Wooden  Wi.BE  Co.  v.  United  States. 
(December  18, 1882.) 

PuBuc  Lands— TitBSPASs — Cdttino  and   Convbrtino  TiinsEE — MEAStms  of 

Dauaobs. 

in  an  action  for  timber  cut  and  carried  away  from  the  land  of  plaintiff,  the  meas. 
ure  of  damages  ia : 

(1)  Where  the  defendant  is  a  knowing  and  willful  trespasser,  the  full  value  of  the 

property  at  the  time  and  place  of  demand ;  or,  of  suit  brought,  with  no  dedtt0> 
tion  for  labor  and  expense  of  the  defendant. 

(2)  Where  the  defendant  is  an  unintentional  or  miatalcen  trespasser,  or  his  inno- 
cent vendee,  the  value  at  the  time  of  conversion,  less  what  the  labor  and  ex- 
pense of  defendant  and  his  vendor  have  added  to  its  value. 

(3)  Where  defendant  is  a  purchaser  without  notice  of  wrong  from  a  willful  tres- 
passer, the  value  at  the  time  of  such  purchase. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

S.  D.  Hastings,  Jr.,  for  plaintiff  in  error. 

Asst.  Atty.  Gen.  Maury,  for  defendant  in  error. ' 

Milled,  J.  This  is  a  writ  of  error  to  the  circuit  court  for  the  east- 
em  district  of  Wisconsin,  founded  on  a  certificate  of  division  of  opin- 
ion between  the  judges  holding  that  court.  The  facts,  as  certified, 
out  of  which  this  difference  of  opinion  arose  appear  in.  an  action  in 
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the  nature  of  trover,  brought  by  the  United  States  for  the  value  of 
242  cords  of  ash  timber,  or  wood  suitable  for  manufacturing  pur- 
poses, out  and  removed  from  that  part  of  the  public  lands  known  as 
the  reservation  of  the  Oneida  tribe  of  Indians,  in  the  state  of  Wiscon- 
sin. This  timber  was  knowingly  and  wrongfully  taken  from  the  land 
by  Indians,  and  carried  by  them  some  distance  to  the  town  of  De- 
pere,  and  there  sold  to  the  defendant,  which  was  not  chargeable  with 
any  intentional  wrong  or  misconduct  or  bad  faith  in  the  purchase. 
The  timber  on  the  ground,  after  it  was  felled,  was  worth  25  cents  per 
I  cord,  or  $60.71  for  the  whole,  and,  at  the  town  of  Depere,  where  de- 

I  fendant  bought  and  received  it,  |3.50  per  cord,  or  $850  for  the  whole 

!  quantity.    The  question  on  which  the  judges  divided  was  whether  the 

liability  of  the  defendant  should  be  measured  by  the  first  or  the  last 
of  these  valuations.  It  was  the  opinion  of  the  circuit  judge  that  the 
latter  was  the  proper  rule  of  damages,  and  judgment  was  rendered 
against  the  defendant  for  that  sum.  We  cannot  follow  counsel  for  ' 
the  plaintiff  in  error  through  the  examination  of  all  the  oases,  both 
!  in  England  and  this  country,  which  his  commendable  research  has 

I  enabled  him  to  place  upon  the  brief.     In  the  English  courts  the  de- 

cisions have  in  the  main  grown  out  of  coal  taken  from  the  mine,  and 
I  in  such  cases  the  principle  seems  to  be  established  in  those  courts 

that  when  suit  is  brought  for  the  value  of  the  coal  so  taken,  and  it 
I  has  been  the  result  of  an  honest  mistake  aa  to  the  true  ownership  of 

i  the  mine,  and  the  taking  was  not  a  willful  trespass,  the  rule  of  dam- 

'  ages  is  the  value  of  the  coal  as  it  was  in  the  mine  before  it  was  dis- 

i  tnrbed,  and  not  its  value  w)|en  dug  out  and  delivered  at  the  mouth  of 

the  mine.    Martin  v.  Porter,  5  Mees.  &  W.  851;  Morgan  v.  Powell, 
3  Adol.  &  E.  (N.  S.)  278;  Wood  v.  Moretoood,  8  Adol.  &  E.  440;  Hil- 
ton V.  Woodg,  L'.  B.  4  Eq.  &8;  Jegon  v.  Vivian,  L.  E.  6  Ch.  App.  760. 
I  The  doctrine  of  the  English  courts  on  this  subject  is  probably  aa 

I  well  stated  by  Lord  Hathebly  in  the  house  of  lords,  in  the  case  of 

Livingtton  v.  Rawyard$  Coal  Co.  L.  B.  5  App.  Gas.  33,  as  anywhere 
I  else.     He  said: 


"  There  is  no  doubt  that  if  a  man  furtively,  and  In  bad  faith,  robs  his  neigh- 
bor of  his  property,  and  because  it  is  underground  is  probably  for  some  little 
time  not  detected,  the  court  of  equity  in  this  country  will  struggle,  or  I  would 
dtber  say,  will  assert  its  authority,  to  punish  the  fraud  by  fixing  the  person 
with  the  value  of  the  whole  of  the  property  which  he  has  so  furtively  taken, 
and  making  him  no  allowance  in  respect  of  what  he  has  so  done,  as  would 
have  been  justly  made  to  him  if  the  parties  had  been  working  by  agreement." 
Bat  "  when  once  we  arrive  at  the  fact  that  an  inadvertence  has  been  the  cause 
of  the  misfortune,  then  the  simple  course  is  to  make  every  Just  allowance  for 
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oatlSLj  on  the  part  of  the  person  who  has  so  acquired  the  property,  and  to 
give  back  to  the  owner,  so  far  as  is  possible  under  the  circumstances  of  the 
case,  the  full  ralue  of  that  which  cannot  be  restored  to  him  in  specie." 

There  seems  to  as  to  be  no  doubt  that  in  the  case  of  a  willful  tres- 
pass the  role  as  stated  above  is  the  law  of  damages  both  in  England 
and  in  this  country,  though  in  some  of  the  state  ooorts  the  milder  rule 
has  been  applied  even  to  this  class  of  cases.  Snoh  are  some  that  are 
cited  from  Wisconsin.  Single  v.  Schneider,  24  Wis.  299;  Weymouth 
V.  Railroad  Co.  17  Wis.  667.  On  the  other  hand,  the  weight  of  au- 
thority in  this  coontxy  as  well  as  in  England  favors  the  doctrine  that 
where  the  trespass  is  the  result  of  inadvertence  or  mistake,  and  the 
wrong  was  not  intentional,  the  value  of  the  property  when  first  taken 
mast  govern,  or  if  the  conversion  sued  for  was  after  valoe  had  been 
added  to  it  by  the  work  of  the  defendant,  he  should  be  credited  with 
this  addition.  Winehetter  v.  Craig,  88  Mich.  205,  contains  a  full  ex- 
amination of  the  aathorities  on  the  point.  Heard  v.  James,  49  Miss. 
236;  Baker  v.  Wheeler,  8  Wend.  506;  Baldwin  v.  Porter,  12  Conn. 
484.  While  these  principles  are  sufficient  to  enable  us  to  fix  a 
measure  of  damages  in  both  classes  of  torts  where  the  original  tres- 
passer is  defendant,  there  remains  a  third  class  where  a  purchaser 
from  him  is  sued,  as  in  this  case,  for  the  conversion  of  the  property 
to  his  own  use.  In  such  case,  if  the  first  taker  of  the  property  were 
guilty  of  no  willfal  wrong,  the  rale  can  in  no  case  be  more  stringent 
against  the  defendant  who  purchased  of  him  than  against  his  vendor. 

But  the  case  before  us  is  one  where,  by  reason  of  the  willful  wrong 
of  the  party  who  committed  the  trespass,  he  was  liable,  under  the 
rale  we  have  supposed  to  be  established,  for  the  value  of  the  timber 
at  Depere  the  moment  before  he  sold  it,  and  the  question  'to  be  de- 
cided is  whether  the  defendant  who  purchased  it  then-with  no  notice 
that  the  property  belonged  to  the  United  States,  and  with  no  inten- 
tion to  do  wrong,  must  respond  by  the  same  rule  of  damages  as  his 
vendor  should  if  he  had  been  sued.  It  seems  jbo  us  that  he  must. 
The  timber  at  all  stages  Of  tbe  conversion  was  the  property  of  plain- 
tiff. Its  purchase  by  defendant  did  not  divest  the  title  nor  the  right 
of  possession.  The  recovery  of  any  sum  whatever  is  based  upon  that 
proposition.  This  right,  at  the  moment  preceding  the  purchase  by 
defendant  at  Depere,  was  perfect,  with  no  right  in  any  one  to  set  up 
a  claim  for  work  and  labor  bestowed  on  it  by  the  wrong-doer.  It  is 
also  plain  that  by  purchase  from  the  wrong-doer  defendant  did  not 
acquire  any  better  title  to  the  property  than  his  vendor  had.  It  is 
not  a  case  where  an  innocent  purchaser  can  defend  himself  under 
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that  plea.  If  it  were,  he  would  be  liable  to  no  damages  at  all,  and 
no  recoveiy  could  be  had.  On  the  oontrary,  it  is  a  case  to  whioh  the 
doctrine  of  caveat  emptor  applies,  and  hence  the  right  of  recovery  in 
plaintiff.  On  what  ground,  then,  can  it  be  maintained  that  the  right 
to  recover  against  him  should  not  be  just  what  it  was  against  his 
vendor  the  moment  before  he  interfered  and  acquired  possession? 
If  the  case  were  one  which  concerned  additional  value  placed  upon 
the  property  by  the  work  or  labor  of  the  defendant  after  he  had  pur- 
chased,  the  same  rale  might  be  applied  as  in  case  of  the  inadvertent 
trespasser.  But  here  he  has  added  nothing  to  its  value.  He  acquired 
possession  of  property  of  the  United  States  at  Depere,  which,  at  that 
place,  and  in  its  then  condition,  is  worth  $850,  and  he  -^nts  to 
satisfy  the  claim  of  the  government  by  the  payment  of  $60.  He 
founds  his  right  to  do  this,  not. on  the  ground  tiiat  anything  he  has 
added  to  the  property  has  increased  its  value  by  the  amount  of  the 
difference  between  these  two  sums,  but  on  the  proposition  that  in 
purchasing  the  property,  he  purchased  of  the  wrong-doer  a  right  to 
deduct  what  the  labor  of  the  latter  had  added  to  its  value. 

If,  as  in  the  case  of  an  unintentional  trespasser,  such  right  ex- 
isted, of  course  defendant  would  have  bought  it  and  stood  in  bis 
shoes ;  but,  as  in  the  present  case,  of  an  intentional  trespasser,  who 
had  no  such  right  to  sell,  the  defendant  could  purchase  none. 

Such  is  the  distinction  taken  in  the  Roman  law  as  stated  in  the 
Inst.  Just.  lib.  2,  tit.  1,  §  84. 

After  speaking  of  a  painting  by  one  man  on  the  tablet  dt  another, 
and  holding  it  to  be  absurd  that  the  work  of  an  Apelles  or  Parr- 
hasius  should  go  without  compensation  to  the  owner  of  a  worthless 
tablet,  if  the  painter  had  possession  fairly,  he  says,  as  translated'  by 
Dr.  Cooper:  "But  if  he,  or  any  other,  shall  have  taken  away  the  tab- 
let feloniously,  it  is  evident  the  owner  may  prosecute  by  action  of 
theft." 

The  case  of  NttUtt  v.  St.  Paid  Lumber  Co.  21  Minn.  491,  is  di- 
rectly in  point  here.     The  supreme  court  of  Minnesota  says : 

"The  defendant  claims  that  because  they  [the  logs]  were  enhanced  in  value 
by  the  labor  of  the  original  wrong-doer  in  cutting  them,  and  the  expense  of 
transporting  them  to  Anoka,  the  plaintiff  is  not  entitled  to  recoTer  the  en- 
hanced value,  that  is,  that  he  is  not  entitled  to  recover  the  fall  value  at  the 
time  and  place  of  conversion." 

That  was  a  case,  like  this,  where  the  defendant  was  the  innocent 
purchaser  of  the  logs  from  the  willful  wrong-doer,  and  where,  as  in 
T.l— 26 
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this  ease,  the  transportation  of  them  to  a  market  was  the  largest  item 
in  their  value  at  the  time  of  conversion  by  defendant;  but  the  court 
overruled  the  proposition  and  affirmed  a  judgment  for  the  value  at 
Anoka,  the  place  of  sale.  To  establish  any  other  principle  in  such  a 
case  as  this  would  be  very  disastrous  to  the  interest  of  the  public  in 
the  immense  forest  lands  of  the  government.  It  has  long  been  a 
matter  of  complaint  that  the  depredations  upon  these  lands  are  rapidly 
destroying  the  finest  forests  in  the  world.  Unlike  the  individual 
owner,  who,  by  fencing  and  vigilant  attention,  can  protect  his  valu- 
able trees,  the  government  has  no  adequate  defense  against  this  great 
evil.  Its  liberality  in  allowing  trees  to  be  cut  on  its  land  for  mining, 
agriculttiral,  and  other  specified  uses,  has  been  used  to  screen  the 
lawless  depredator  who  destroys  and  sells  for  profit.  To  hold  that 
when  the  government  finds  its  own  property  in  hands  bnt  one  remove 
from  these  willful  trespassers,  and  asserts  its  right  to  such  property 
by  the  slow  processes  of  the  law,  the  holder  can  set  np  a  claim  for 
the  value  which  has  been  added  to  the  property  by  the  guilty  party 
in  the  act  of  cutting  down  the  trees  and  removing  the  timber,  is  to 
give  encouragement  and  reward  to  the  wrong-doer,  by  providing  a 
safe  market  for  what  he  has  stolen  and. compensation  for  the  labor 
he  has  been  compelled  to  do  to  make  his  theft  effectual  and  profit* 
able. 

We  concur  with  the  circuit  judge  in  this  case,  and  the  judgment  of 
the  circuit  court  is  affirmed. 


(106  u.  8.  «7) 

MiHTUBN  and  others  o.  Unitbd  Statbb. 

(December  18, 1882.) 
Orarom  Dutie»— Salb  or  Qmova  nr  Bohs— Liabilitt  of  Surbtibs— Keoli- 

GEHCB  OF  OFFICBB& 

An  importer  of  migiMa  entered  them  at  the  custom-house  by  a  warehouse  entry, 
,  ander  section  12  of  the  act  of  August  30, 1842,  (5  Bt.  at  Large,  561,)  as  amended 
by  section  1  of  the  act  of  August  6, 1846,  (9  Bt.  at  Large,  93,)  and  gave  a  bond, 
with  a  surety,  conditioned  that  if  the  importer  or  his  "  assigns  "  sliould,  within 
a  specified  time,  withdraw  them  in  the  mode  prescribed  by  law  from  the  ware- 
house, and  pay  to  the  collector  a  sum  specified  "  or  the  true  amount,  when  as- 
oertalned,  of  the  duties  imposed  "  by  law  upon  the  sugars,  the  bond  should  be 
void.  The  statute  required  the  goods  to  be  kept  subject  to  the  order  of  the 
importer,  *'  upon  payment  of  the  proper  duties,"  to  be  ascertained  on  entry, 
"  and  to  be  secured  by  a  bond  "  of  the  importer,  with  surety.    AfiorWards,  the 
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Importer  sold  the  nigars  In  bond,  the  purchaser  agreeing  to  pay  the  duties  as 
part  of  the  purchase  price,  and  gnve  to  the  purcliaser  a  written  authority  to 
withdraw  the  sugars,  on  which  they  were  withdrawn  by  the  purchaser,  buttlie 
full  amount  of  the  proper  duties,  which  was  less  than  the  sum  specified  in  the 
condition  oC  the  bond,  was  not  paid.  In  a  suit  on  the  bond,  against  the  obli- 
gors, to  recover  the  unpaid  duties,  Md,  that  they  were  liable. 

Although  it  was  the  usage  of  trade  to  sell  goods  in  bond,  and  deliver  them  by  an 
order  for  withdrawal,  the  purchaser  paying  the  duties  and  withdrawing  the 
goods,  the  obligors  in  the  bond  did  not  become  merely  siireties,  with  the  goods 
as  the  primary  security  for  the  duties,  and  they  were  not  released  because  the 
officers  of  the  United  States  unlawfully  parted  with  the  possession  of  the 
goods  without  exacting  payment  of  the  duties. 

The  negligence  of  the  officers  of  the  United  States  does  not  affect  the  liability  of 
either  the  principal  or  the  surety  in  a  bond  to  the  United  States. 

In  Error  to  the  Gircait  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Wm.  M^Evartt,  C.  F.  Sovthmayd,  and  Jot.  H.  Ckoate,  fox  plaintififs 
in  error. 

Asst.  Atty.  Gen.  Maury,  for  defendant  in  error. 
Blatohfobd,  J.  On  August  2, 1865,  the  firm  of  Grinnell,  Ittintam 
&  Co.,  being  the  owners  of  680  packages  of  sugar,  imported  from 
abroad,  entered  them  at  the  custom-house  in  New  York  by  a  ware- 
bouse  entry,  and  thereupon  the  members  of  that  firm,  as  principals, 
and  one  Clark,  as  surety,  executed  under  their  hands  and  seals  and 
delivered  to  the  collector  a  warehouse  bond,  conditioned  that  the 
bond  should  be  void  if  the  principals,  "or  either  of  them,  their  or 
either  of  their  heirs,  executors,  administrators,  or  assigns,"  should, 
"on  or  before  the  expiration  of  one  year  from  the-  date  of  the  impor- 
tation" of  the  said  goods,  withdraw  them,  "in  the  mode  prescribed  by 
law,  from  the  public  store  or  bonded  warehouse"  where  they  might  be 
deposited  at  the  port  of  New  York,  and  pay  to  the  collector  for  that 
port  $23,787.99,  "or  the  true  amount,  when  ascertained,  of  the  duties 
imposed,"  by  laws  then  existing,  or  thereafter  to  be  enacted,  upon 
i  the  said  goods,  etc.     On  the  giving  of  the  bond  the  sugars  were  placed 

I  in  the  public  store  and  in  the  custody  of  the  collector,  as  provided  by 

i  the  warehousing  statutes.     On  August  8,  1865,  the  owners  sold  to 

Gibson,  Early  &  Co.  all  the  sugars,  the  same  being  still  in  warehouse, 
'  and  held  by  the  collector  for  duties,  under  said  statutes.     By  the 

'  terms  of  the  sale  the  goods  were  sold  expressly  subject  to  the  pay- 

1  meut  of  all  duties  thereon  by  Gibson,  Early  &  Co.,  who  assumed  the 

payment  of  the  duties  as  part  of  the  agreed  price  of  the  goods  on  the 
:  sale,  the  price,  less  the  duties  so  assumed,  being  paid  in  cash  on 

I  delivery.    The  sellers  made  delivery  of  the  goods  in  bond,  subject  to 
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the  daties,  by  writing  and  signing,  on  August  9,  1866,  at  the  foot  oi 
the  warehoase  entry,  the  following  consent :  "We  hereby  authorize 
Gibson,  Early  &  Go.  to  withdraw  the  sugars  described  in  this  entry. 
Gbinnell,  Mintubn  &  Co." 

It  was  not  the  custom  to  give  any  formal  notice  to  the  collector  or 
any  other  officer  of  the  customs  of  such  sales  in  bond,  nor  was  any 
such  notice  given  in  this  case.  The  authority  to  withdraw,  in  the 
form  above  stated,  would  be  and  was  presented  to  the  collector  in  due 
course  before  the  withdrawal  could  be  made  by  the  purchaser.  The 
total  weight  of  the  sugars,  as  returned  by  the  government  weighers, 
was  755,621  pounds,  upon  which  the  proper  duty,  at  three  cents  per 
pound,  was  liquidated  at  |22,668.68.  On  Angust  11,  1866,  Gibson, 
Early  &  Co.  withdrew  for  transportation  to  Cincinnati,  under  the  said 
authority  from  Grinnell,  Mintum  Si  Co.,  325,011  pounds  of  the  sugar, 
and  paid  $9,750.33  duties  thereon.  On  August  29, 1865,  they  with- 
drew for  consumption,  in  like  manner,  48,618  pounds,  and  paid 
$2,058.42  duties  thereon. 

Afterwards,  and  before  September  4,  1865,  they  sold  to  one  Camp 
the  residue  of  the  sugars,  the  same  being  then  in  warehouse,  and  be- 
ing, by  the  terms  of  the  sale,  sold  in  bond,  expressly  subject  to  the 
payment  of  all  duties  thereon  by  Camp,  who  assumed  the  payment 
of  said  duties  as  part  of  the  agreed  price  of  the  goods  on  the  sale.  A 
firm  of  custom-house  brokers,  Wylie  &  Wade,  was  employed  by  Camp 
to  withdraw  the  sugars  and  to  pay  the  duties  thereon,  and  for  that 
purpose  was  furnished  by  Camp  with  the  amount  of  the  duties,  $10,o 
859.88,  in  gold.  On  September  4,  1865,  Gibson,  Early  &  Co.  made 
delivery  to  Gamp  of  the  residue  of  the  sugars  in  bond,  by  writing  and 
signing  at  the  foot  of  the  withdrawal  entry  made  thereof  by  his  said 
brokers,  the  foUowing  consent;  "We  authorize  Wylie  8t  Wade  to 
withdraw  the  goods  described  in  this  entry.     Gibson,  Eablt  &  Co." 

No  formal  notice  of  this  sale  to  Camp  was  given  to  the  collector  or 
any  other  officer  of  the  customs.  This  last  authority  to  withdraw  was 
presented  in  due  course  by  said  brokers  when  they  desired  to  with- 
draw the  goods.  This  was  done  on  September  4, 1865,  when  they 
made  a  withdrawal  entry  of  the  residue  of  the  sugars,  the  weight  of 
which  was  361,996  pounds.  The  duty  at  three  cents  per  pound  was 
$10,859.88.  But  the  collector  demanded  as  duties  only  $9,352.89, 
being  at  the  rate  of  three  cents  per  pound  on  811,768  pounds,  leaving 
due  as  duties,  $1,506.99.  The  goods  were  delivered  to  the  brokers, 
and  were  of  greater  value  than  the  duties  chargeable  on  them.  This 
was  done  without  the  knowledge  or  consent  of  Grinnell,  Minturn  & 
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Go.    The  first  knowledge  or  notioe    they  had  of  the  withdrawal 

withoat  the  pajment  Of  fnll  duties  was  a  notice  from  Ihe  col- 
lector, December  6,  1867,  ae  to  the  amount  bo  remaining  unpaid. 
Before  that  time  the  brokers  had  become  insolvent,  and  Gibson, 
Early  &  Co.  became  insolvent  before  the  trial  of  this  suit.  The 
United  States  having  brought  snit  on  the  bond  against  the  obligors  in 
it,  to  recover  the  $1,506.99,  with  interest,  a  jury  was  duly  waived, 
and  the  court,  having  found  the  foregoing  facts,  found  the  following 
conclusions  of  law : 

(1)  That  the  facts  constatated  no  bar  to  a  recovery;  (2)  that  if  the  defend- 
ants were  to  be  regarded  as  Buretiea,  after  the  transfer  of  the  title  to  the  prop- 
erty in  bond,  instead  of  principals,  tliey  stood  in  no  better  position ;  (3)  that 
the  laches  of  the  custom-house  officers,  in  delivering  the  goods  without  collect- 
ing the  whole  of  the  duties,  could  not  .affect  the  pUdntiffs,  as  the  United 
States  were  never  bound  by  the  laches  of  their  agents,  nor  could  the  defend- 
ants set  up  such  laches  as  a  discharge  of  their  obligation;  (4)  that  the  plain- 
tifb  were  entitled  to  judgment. 

The  defendants  excepted  to  each  of  said  oondnsiona  of  law,  a  judg- 
ment was  rendered  for  the  plaintiffs  for  $8,096.11,  and  the  defend- 
ants brought  this  writ  of  error. 

The  court  belowalso  found,  as  facts, — 

"That  It  was  the  established  and  uniform  usage  of  trade  in  New  York,  at 
the  timee  of  said  sales  and  deliveries  and  long  before,  for  importers  to  make 
sales  of  imported  goods,  which  wtoe  in  warehouse,  in  bond,  the  purchaser  on 
such  sales  assuming  the  payment  of  the  duties  thereon,  and  being  allowed 
and  credited  by  the  seller  with  the  amount  of  the  duties  so  assumed,  as  .so 
much  paid  on  account  of  or  deducted  from  what  would  otherwise  have  been 
the  purchase  price,  and  for  the  seller  to  make  delivery  of  said  goods  in  bond, 
by  signing  a  written  consent  to  tlie  withdrawal  of  said  goods  by  the  pur- 
chaser, and  it  was  also  in  accordance  with  such  usage  and  custom  for  succes- 
sive sales  and  deliveriee  of  goods  in  bond  to  be  made,  on  similar  terms  and  in 
the  same  manner,  so  long  as  any  of  such  goods  remained  in  warehouse,  the 
last  purchaser  withdrawing  the  goods  undei-  the  written  consent  so  received 
by  him  upon  and  as  the  delivery  tliereof,  and  paying  the  duties  thereon  on 
such  withdrawal ;  that  the  said  custom  and  usage  were,  at  the  times  aforesaid, 
well  known  and  understood,  and  the  established  and  settled  practice  at  the 
cnstom-hoQse  in  New  York  was  to  treat  the  party  holding  such  consent,  for 
withdrawal,  and  him  only,  as  the  person  entitled  to  withdraw  aud  receive  the 
goods  on  payment  of  the  duties,  and,  upon  the  payment  by  him  of  the  duties 
remaining  dae  thereon,  and  not  otherwise,  to  issue  a  written  permit  for  the 
actual  delivery  to  him  of  said  goods  out  of  warehouse;  and  that,  during  the 
period  covered  by  the  transactions  hereinbefore  set  forth,  the  following  regu- 
lations of  the  treasury  department  were  in  force,  to-wit:  'Article  442.  The 
entry  for  withdrawal  of  merchandise  from  warehouse  for  consumption,  at 
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port  of  original  importation,  shall  be  made  hj  the  party  in  i^hose  name  the 
merchandise  was  warehoused,  or  by  some  person  duly  authorized  for  the  pur- 
pose by  him,  and  in  either  case  shall  be  signed  by  the  party  malcing  the 
withdrawal.  This  entry  shall  exhibit  the  marks  and  numbers  of  the  pack- 
ages, the  description  and  quality  of  the  goods,  and  the  dutiable  value  of  the 
same.  On  presentatian  to  the  proper  officer  in  the  collector's  office,  it  shall 
be  compared  with  the  record,  on  the  warehouse  books,  of  the  original  ware- 
house entry,  and,  if  found  correct,  be  properly  entered  therein,  the  warehouse 
bond  numb(»:  indorsed  thereon,  and  the  amount  of  duties  payable  estimated. 
From  the  collector's  office  it  shall  then  be  taken  by  the  importer  to  the  naval 
office,  where  a  similar  comparison  shall  be  made  with  the  warehouse  records 
of  that  office,  and  the  estimate  of  duties  verified  and  indorsed  upon  the  dupli- 
cate entry.  The  amount  of  duties  thus  ascertained  having  been  paid,  a  per- 
mit will  be  issued  for  the  delivery  of  the  goods.  Article  443.  Merchandise 
in  bulk,  liquors,  sugars,  molasses,  cocoa,  pepper,  and  other  articles  bought  and 
sold  by  weight,  when- withdrawn  for  export  or  transportation,  must  be  en- 
tered for  such  destination  at  the  actual  quantities  on  which  duties  were  esti- 
mated at  the  time  of  arrival  in  the  United  States,  and,  to  secure  this,  weighers, 
measurers,  and  gangers  will  be  required  to  mark  on  each  package  its  contents, 
as  determined  by  them  on  its  entry  for  warehouse.  On  these  quantities  the 
duties  on  export  and  transportation  entries  will  be  estimated.  Goods  witli- 
drawn  for  consumption  may  be. taken  at  average  valuations,  care  being  had 
that  on  the  last  withdrawal  the  entire  balance  of  duty  be  collected.  Article 
444.  Should  the  final  withdrawal  entry  be  for  export  or  transportation,  and 
tliere  be  any  difference  between  the  actual  duty  and  the  amount  to  close  the 
sum  due  on  the  warehouse  entry,  the  excess,  if  any,  shall  be  refunded  on  tlie 
last  withdrawal  for  consumption,  and  the  deficiency,  if  any,  collected  on 
amendment  to  said  entry.' " 

The  conteution  for  the  plaintiffs  in  error  is  that  by  the  snbstitution 
for  a  credit  system,  in  the  payment  of  duties,  of  a  deposit  of  the 
goods  in  warehouse,  subject  to  a  withdrawal  for  consumption  only  on 
the  payment  of  duties,  involving  the  holding  by  the  United  States  of 
possession  of  the  goods  in  the  mean  tim^,  such  possession  became  the 
primary  secnrity  for  the  duties,  and  the  obligors  in  the  bond  were 
thereafter  merely  sureties,  and  were  wholly  released  becanse  the  offi- 
cers of  the  United  States  parted  with  the  possession  of  the  goods 
without  exacting  payment  of  the  duties. 

The  warehouse  act  of  August  6,  1846,  (9  St.  at  Large,  p.  53,  §  1,) 
amendatory  of  section  12  of  the  act  of  August  30,  1842,  (5  St.  at 
Large,  561,)  provides  that,  on  an  entry  of  goods  for  warehousing,  the 
goods  shall  be  taken  possession  of  by  the  collector,  and  deposited  in 
the  public  stores,  there  to  be  kept  subject  at  all  times  to  the  order  of 
the  owner,  importer,  consignee,  or  agent,  "upon  payment  of  the 
proper  duties  and  expenses,  to  be  ascertained  on  due  entry  thereof 
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for  warehonsing,  and  to  be  secnred  by  a  bond  of  the  bymet,  importer, 
or  oonsignee,  vith  surety  or-  soreties  to  the  saiisfaetion  of  the  col- 
lector, in  doable  the  amount  of  said  duties,  and  in  such  form  as  the 
secretary  of  the  treasury  shaU  prescribe."  It  is  contended  by  the 
plainti£fB  in  error  that  a  private  creditor,  standing  in  the  same  rela- 
tion to  them  and  to  the  goods  which  the  United  States  occupied  un- 
der  the  warebonsing  system  as  provided  for  by  the  statute  and  as 
practically  administered,  conld  not  have  voluntarily  surrendered  the 
goods  which  had  been  placed  in  hid  hands  as  security  for  the  payment 
of  the  debt,  and  which  were  available  for  i^at  purpose,  without  re- 
quiring payment  of  the  debt,  otherwise  than  with  the  consent  of  the 
plaintiffs  in  error,  without  discharging  them  from  their  liability ;  that 
the  United  States  are  entitled  to  no  other  or  higher  right  than  a  pri- 
vate creditor  would  be  entitled  to  in  the  same  case;  and  that  the 
consent  of  the  importers  to  the  withdrawal  of  the  goods  by  Gribson, 
Early  &  Co.  was  not  a  consent  unconditionally  to  their  delivery,  or 
to  their  delivery  without  the  payment  of  duties,  but  only  to  their 
withdrawal  from  warehouse  in  the  manner  and  upon  the  terms  and 
conditions  prescribed  by  law  and  by  the  treasury  regulations  and  by 
Qsage,  namely,  after  all  duties  thereon  had  been  first  paid,  and  not 
otherwise. 

The  warehousing  statute,  above  cited,  provides  that  warehoused 
goods  shall  be  subject  to  thd  order  of  their  owner  on  payment  of  the 
duties.  Therefore,  no  order  of  the  plaintiffs  in  error  could  become 
operative  to  affect  any  rights  of  the  United  States,  unless  the  duties 
on  the  goods  to  be  affected  by  the  order  were  paid.  Moreover,  the 
provision  as  to  the  deposit  of  the  goods,  and  their  retention  till  the 
i  duties  on  them  are  paid,  is  coupled  with  the  provision  for  the  secur- 

! .  ing  of  the  duties  by  the  bond.     E'Vidently,  the  intention  of  the  statute 

I  was  to  superadd  to  the  security  of  the  holding  of  the  goods  the  se- 

curity of  the  bond,  so  that,  in  case  of  a  delivery  of  the  goods  by  fraud, 
or  mistake,  or  negligence  in  the  officers  of  the  government,  the  se- 
I  curity  of  the  bond  should  remain.     The  form  of  the  bond  taken  was 

i  such,  that  while,  in  connection  with  the  regulations  and  the  usage, 

!  commerce  was  favored  by  the  privilege  of  dealing  in  warehoused 

I  goods,  it  was  clearly  intended  to  hold  the  obligors  responsible  if  any 

purchaser  from  the  importers  should  obtain  the  goods  on  their  order 
without  paying  full  duties.  The  condition  is,  that  the  bond  shall  be 
void  if  they  or  their  "assigns"  shall  withdraw  the  goods  and  pay  the 
"^tme  amount"  of  duties.  The  bond  is  not  to  become  void  on  any 
other  condition,  and  it  is  not  to  become  void,  unless  in  addition  to 
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the  withdrawal  of  the  goods,  the  true  amoant  of  duties  is  paid.  This 
Tiew  shows  that  the  parties  have  oontracted  to  be  and  remain  prmoi- 
pal  debtors  to  the  United  States  until  the  true  amount  of  duties  is 
paid,  whatever  fraud  or  negligence  there  may  be  in  parting  with  the 
possession  of  the  goods  without  the  payment  of  the  true  amount  of  du- 
ties. There  was  no  power  in  any  officer  of  the  government  to  alter  the 
terms  or  effect  of  this  contract,  and  destroy  the  obligation  of  the  bond, 
by  giving  up  the  goods  without  the  payment  of  the  duties.  The  same 
statute  required  ihe  holding  of  the  goods  and  the  taking  of  the  bond. 
The  oases  in  which  it  has  been  held  that  the  United  States  had  parted 
with  rights,  by  reason  of  acts  done  to  the  prejudice  of  persons  who 
had  contracted  with  them,  have  all  been  cases  where  there  was  au- 
thority of  law  to  do  such  acts. 

In  V.  S.  7.  Adm'n  of  Hiliegas,  3  Wash.  G.  G.  75,  it  was  held,  by 
Mr.  Justice  Washikoton,  that  acts  of  officers  of  the  United  States 
acting  within  their  proper  spheres,  and  to  be  imputed  to  the  United 
States  and  considered  as  the  acts  of  the  United  States,  in  extending 
the  time  for  the  payment  of  the  debt  due  from  a  principal  in  a  bond, 
discharged  the  sureties  in  the  same  bond,  they  not  having  known  of 
or  consented  to  the  extension.  The  same  principle  was  applied  by 
Mr.  Justice  Thompson,  in  U.  8.  v.  Tillotson,  1  Paine,  306,  to  the  ease 
of  the  alteration  of  a  contract  by  the  United  States  without  the  con- 
sent of  the  sureties  for  its  performance.*'  But,  in  the  present  case, 
the  giving  up  of  the  goods  without  the  payment  of  the  duties  was  an 
act  not  only  not  unauthorized,  but  forbidden  by  the  statute. 

The  question  presented  by  this  case  is  not  a  new  one  in  this  court. 
In  Hart  v.  U.  8.  95  U.  S.  316,  in  a  suit  brought  by  the  United  States 
against  the  principal  and  sureties  on  a  distiller's  bond,  to  recover 
taxes  on  spirits  distilled  by  the  prifioipal,  the  sxureties  pleaded  thai 
the  taxes  were  a  lien  on  the  spirits,  and  thai  the-  collector,  without 
the  knowledge  or  assent  of  the  sureties,  and  without  first  requiring 
the  payment  of  the  taxes  thereon,  permitted  the  principal  to  remove 
from  the  distillery  warehouse  distilled  spirits  more  than  sufficient  in 
value  to  pay  the  demand.  This  court  held  that,  as  under  the  statute, 
no  distilled  spirits  could  be  removed  from  the  warehouse  before  pay- 
ment of  the  tax,  and  no  officer  of  the  United  States  had  authority  to 
dispense  with  the  requirement  of  the  law,  the  United  States  were  not 
bound  by  the  acts  of  the  collector ;  and  the  prior  cases  of  U.  S.  t. 
Kirkpatrick,  9  Wheat.  720;  D.  8.  v.  Van  Zandt,  11  Wheat.  184;  U. 
8.  V.  Nieholl,  12  Wheat.  505;  Giiboru  v.  V.  8.  8  Wall.  269;  and 
Jones  V.  U.  8.  18  Wall.  663,  were  cited  as  establishing  that  the  gov* 
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ernment  is  not  responsible  for  the  Isohes  or  the  wrongful  aets  of  its 
officers;  and  it  was  said  by  the  ohief  jastioe  delivering  the  opinion  of 
the  court : 

"Here  the  surety  was  aware  of  the  lien  which  the  law  gave  as  security  for 
the  payment  of  the  tax.  He  also  knew  that,  in  order  to  retain  this  lien,  the 
government  must  rely  upon  the  diligence  and  honesty  of  its  agents.  If  they 
performed  their  duties  and  preserved  the  security  it  inured  to  his  benefit  as 
well  as  that  of  the  government;  but  if,  by  neglect  or  misconduct,  they  lost  it, 
the  government  did  not  come  under  obligations  to  make  good  the  loss  to  him, 
or,  what  is  the  same  thing,  release  him  pro  tanto  from  the  obligation  of  his 
bond.  •  As  between  himself  and  the  government  he  took  the  risk  of  the  effect 
of  official  n^ligence  upon  the  security  which  the  law  provided  for  his  protec- 
tion against  loss  by  reason  of  the  liability  he  assumed." 

These  views  are  conclasiTe  to  show  that  the  importers  as  well  as 
their  surety  are  liable  on  the  bond  in  this  case.  If  the  importers 
could  be  regarded  as  having  always  been,  or  as  having  at  any  time 
become,  sureties  only  in  respect  of  the  dnties,  with  the  goods  as  the 
primary  security,  (a  position  shown  to  be  wholly  untenable,)  it  is  well 
settled  by  the  decisions  of  this  court  that  the  negligence  of  the  officers 
of  the  government  does  not  affect  the  liability  of  a  surety  in  a  bond 
any  more  than  it  does  that  of  his  principal.  U.  S.  v.  Kirlg>atrick, 
9  Wheat.  720;  V.  S.  ▼.  Van  Zandt,  11  Wheat.  184;  Dox  t.  P.  M. 
Oetural,  1  Pet.  318. 

Th«  judgment  of  the  qircoit  ooort  is  affirmed. 


(106  u.  a.  «tt> 

BusBBUi  V.  WHiUAHs  and  otben . 

(December  18, 1882.) 
OaaTom  Dittibs— Indireot  Impobts— DncBmnrATioH. 

The  costonu  act  of  1870  (16  St.  862)  enacted  that  in  lien  of  the  duties  then  impooed 
by  law,  certain  duties  specified  should  thereafter  be  imposed  on  certain  enum- 
erated articles.  Hdd,  that  this  enactment  did  not  have  the  effect  to  repeal,  as 
to  such  articles,  the  provisions  of  the  act  of  1865,  (13  Bt.  493,)  which  declared 
that  there  should  be  paid  on  all  goods  produced  in  countries  east  of  the  Cape 
of  Good  Hope,  when  imported  from  countries  west  of  the  Cape,  a  duty  of  10 
per  cent,  ad  valorem  in  addition  to  the  duties  imposed  thereon  when  imported 
directly  from  the  place  of  production. 

The  latter  provision  was  a  general  commercial  regulation,  made  to  encourage  direct 
importation  from  countries  east  of  the  Cape,  as  well  as  to  benefit  American 
shipping,  and  was  applicable  without  regard  to  the  regular  duties  imposed  for 
purposes  of  revenue,  and  even  where  the  articles  were  otherwise  entirely  free 
of  duty. 
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In  Error  to  the  Gironit  Court  of  the  United  States  for  the-Distriet 
of  Massaohasetts. 

Sol.  Gen.  PhiUipi,  for  plaintiff  in  error. 

C.  L.  Woodbury,  for  defendant  in  error. 

Bbadlxt,  J.  This  is  an  action  brought  for  the  recovery  of  duties 
alleged  to  have  been  illegally  imposed.  The  following  is  the  agreed 
statement  of  facts,  so  far  as  necessary  to  understand  the  case : 

The  plaiDtifls,  in  February  and  April,  1871,  imported  into  the  port  of  Bos- 
ton from  Liyerpool  988  packages  of  tea,  and  entered  the  same  in  warehouse 
under  bond.  At  various  subsequent  dates  the  plaintiff  withdrew  these  teas 
for  consumption.  These  teas  were  produced  in  China.  The  defendant  as- 
sessed and  plaintiffs  paid  to  the  defendant,  as  collector  of  customs,  duties 
thereon  at  the  rate  of  15  cents  per  pound,  and  in  addition  a  duty  of  10  per 
cent,  ad  valoi-em,  paying  the  latter  amount  under  protest.  The  defendant 
assessed  and  exacted  the  duty  of  15  cents  per  pound  under  the  provisions  of 
section  21  of  the  act  of  July  14, 1870,  (16  St.  262,)  which  provides  that  after 
the  thirty-flrst  day  of  December,  1870,  in  lieu  of  the  duties  now  imposed  by 
law  on  the  articles  hereinafter  enumerated  or  provided  for  imported  from 
foreign  countries,  there  shall  be  levied,  collected,  and  paid  the  following  duties 
and  rates  of  duties,  that  is  to  say,  on  teas  of  all  kinds,  15  cents  per  pound. 
The  defendant'  assessed  and  exacted  the  additional  duty  of  10  per  cent,  ad 
valorem  under  the  provision  of  section  6  of  the  act  of  March  8, 1865,  (13  St 
493,)  which  provides  that  "  there  shall  be  hereafter  collected  and  paid  oq  all 
goods,  wares,  and  merchandise  of  the  growth  or  produce  of  countries  [east] 
of  the  Cape  of  Good  Hope  (except  raw  cotton  and  raw  silk  as  reeled  from  the 
cocoon,  or  not  further  advanced  than  tram,  thrown,  or  brganzine)  when  im- 
ported from  places  west  of  the  Cape  of  Good  Hope,  a  duty  of  10  per  cent,  ad 
valorem  in  addition  to  the  duties  imposed  on  any  such  articles  when  imported 
directly  from  the  place  or  places  of  their  growth  or  production." 

The  oirouit  court  gave  judgment  for  the  plaintiff,  and  the  case  is 
brought  here  by  writ  of  error.  The  sole  question  is  whether  the 
additional  duty  of  10  per  cent,  ad  valorem  was  or  was  not  lawfully 
exacted ;  and  this  depends  on  the  question  whether  the  provision  of 
the  act  of  1865,  for  the  payment  of  ^10  per  cent,  on  goods  produced 
in  countries  east  of  the  Gape  of  Good  Hope  when  imported  from 
places  west  of  the  Cape,  was  a  general  commercial  regulation  for  the 
encouragement  of  direct  trade  with  those  countries,  as  well  as  for  the 
benefit  of  American  shipping,  or  whether  it  was  intended  simply  as 
an  increase  of  duties  for  purposes  of  revenue.  If  the  former,  it  would 
be  independent  of  the  duties  imposed  on  the  articles,  and  would  not 
be  repealed  by  a  modification  of  them;  if  the  latter,  the  result  might 
be  different.  We  are  of  opinion  that  it  was  intended  as  a  general 
regulation  of  commerce.     The  object  of  the  law  was  to  favor  direct: 
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importation  from  oonntries  east  of  the  Gape,  vithont  regard  to  the 
amount  of  duties  imposed  on  the  articles  imported.  These  might  be 
more,  or  might  be  less,  or  might  be  nothing;  yet,  the  10  per  cent. 
ad  valorem  vas  to  be  paid  if  the  articles  were  imported  from  places 
vest  of  the  Gape.  This  would  incidentally  benefit  our  own  ^hipping, 
88  that  principally  employed  in  the  direct  trade ;  whereas  importa- 
tion  of  the  same  goods  to  European  ports,  and  thence  to  this  country, 
would  generally  be  made  in  foreign  vessels.  The  law  in  Tarious  forms 
has  been  in  existence  since  1861.  The  saocessive  wiactments  were 
as  follows : 

St.  August  5,  1861,  e.  45,  §  3:  «That  all  articles,  goods,  wares,  and  meiv 
chandise  imported  from  beyond  the  Cape  of  Good  Hope  in  foreign  vessels, 
not  entitled  by  reciprocal  treaties  to  He  exempt  from  discriminating  duties,  ton- 
nage, and  other  charges,  and  all  other  articles,  goods,  wares,  and  merchandise 
not  imported  direct  frtm  the  place  of  their  growth  or  production,  or  in  foi^ 
eign  vessels,  entitled  by  reciprocal  treaties  to  be  exempt  from  discriminating 
datiea,  tonnage,  and  other  charges,  shall  be  subject  to  pay,  in  addition  to  tlie 
duties  imposed  by  this  act,  10  per  ceatafatid  valorem:  provided,  that  this  rule 
shall  not  apply  to  goods,  wares,  and  merchandise  imported  from  beyond  the 
Cape  of  Good  Hope  in  American  vessels."     12  8t.  293. 

St.  July  14, 1862,  c.  163,  §  14:  "That  from  and  after  the  day  and  year 
aforesaid  there  shall  be  levied,  collected,  and  paid  on  all  goods,  wares,  and 
merchandise  of  the  growth  or  produce  of  countries  beyond  the  Cape  of  Good 
Hope,  when  imported  from  places  this  side  of  the  Cape  of  Good  Hope,  a 
duty  of  10  per  cent,  ad  valorem,  and  in  addition  to  the  duties  imposed  on  any 
such  articles  when  imported  directly  from  the  place  or  places  of  their  growth 
or  production."    12  St.  557. 

The  act  of  March  8,  1863,  e.  77,  §  2,  simply  exempted  from  the 
operation  of  the  law  cotton  and  raw  silk  as  reeled  from  the  cocoon. 
The  eighteenth  section  of  the  new  tariff  act  of  June  30,  1864,  c.  171, 
repealed  and  re-enacted  the  Cap^^law  of  186S,  only  changing  the 
words  "beyond  the  Cape"  to  "east  of  the  Cape,"  and  the  words  "this 
side"  to  "west."  The  act  of  March  3,  1885,  c.  80,  §  6,  (which  is  the 
law  now  under  consideration,)  is  set  out  in  the  statement  of  facts. 
This  statute  remained  in  force  until  supplied  by  the  third  section  of 
the  tariff  act  of  1872,  which  was  couched  in  the  same  terms,  (only 
adding  wool  to  the  excepted  articles,)  and  is  stiU  in  force. 

It  will  be  observed  thstt  the  first  of  these  laws  (that  passed  in  1861) 
imposed  the  additional  10  per  cent,  ad  valorem  on  goods  imported  in 
foreign  vessels  from  beyond  the  Cape  unless  they  were  exempt  from 
disoriminating  duties  by  reciprocal  treaty,  and  goods  imported  in 
Amerioan  ships  were  ex  induatria  exempted  from  the  burden.  But 
it  is  obvious  that  this  law  would  have  failed  to  reach  the  object 
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intended,  einee  it  -wonld  have  been  a  dead  letter  in  all  oases  where 
'  we  had  reciprocal  treaties  with  other  nations  placing  their  ships  on 
an  equality  with  our  own.  The  next  enactment,  therefore,  left  oat 
the  reference  to  .foreign  ships  and  ptoponnded  the  regulation  in  the 
form  which  has  ever  since  been  substantially  followed.  It  imposed 
>the  additional  lOper  cent,  ad  valorem  on  the  products  of  the  countries 
beyond,  or  east  of,  the  Gape  of  Good  Hope,  when  imported  from 
places  this  side,  or  west  of,  the  Cape.  By  this  means  the  direct  trade 
was  distinctly  favored,  and,  without  expressly  making  any  discrim- 
mation  between  domestic  and  foreign  vessels,  the  desired  encoor- 
agement  in  favor  of  the  former  was  substantially  attained. 

It  will  also  be  observed  that  the  provision  was  successively  renewed 
in  the  di£Ferent  customs  laws  withbut  regard  to  the  modifications 
made  in  the  duties  themselves,  or  the  changes  made  in  the  free  list. 
It  was  very  early  contended  by  importers  that  the  law  was  not  in- 
tended to  affect  goods  which  were  on  the  free  list,  and  exempt  from 
any  duty — a  position  somewhat  plausible  from  the  words  of  the  law, 
which  were  these:  "A  duty  of  10  per  cent,  ad  valorem  in  addition  to 
the  duties  now  imposed  on  any  such  articles."  It  was  argued  that 
the  10  per  cent,  could  not  be  said  to  be  '*in  addition  to  the  duties  now 
imposed"  where  no  duties  were  imposed.  But  such  a  construction 
would  evidently  have  defeated  the  purpose  of  the  law ;  and  accord- 
ingly, it  was  decided  by  this  court  in  the  case  of  Hodden  v.  The  Col- 
lector, 5  Wall.  107,  that  the  act  df  1862  (which  was  then  under  con- 
sideration) did  apply  to  goods  which  at  the  date  of  the  act  were  duty 
free,  as  well  as  to  tbpse  which  were  subject  to  duty.  Reliance  was 
placed  in  that  case,  it  is  true,  on  the  literal  phraseology  of  the  law ; 
but  the  judgment  of  the  court  was  in  conformity  with  the  clear  intent 
of  the  legislature,  as  we  have  supposed  it  to  be.  The  same  conclu- 
sion was  come  to  in  the  case  of  Sturges  v.  The  Collector,  12  Wall.  Id, 
in  expounding  the  act  of  1866,  the  one  now  before  us.  The  com-t, 
speaking  through"  Mr.  Justice  Cliffobd,  referred  to  the  evident  pur- 
pose of  congress,  not  only  to  augment  the  revenue,  but  to  make  a  dis- 
crimination "in  favor  of  the  direct  trade. "     Pages  26,  27. 

In  conformity  with  the  principle  of  these  decisions,  we  are  of  opinion 
that  the  law  in  question  continues  in .  force  in  reference  to  all  goods 
not  expressly  exempted  from  its  provisions,  whether  dutiable  or  free, 
and  whether  new  duties  imposed  are  declared  to  be  in  lieu  of  all 
other  duties  or  not.  Such  a  declaration  is  a  mere  formula  to  indi- 
cate that  the  duties  newly  imposed  are  to  take  the  place  of  and  super- 
sede the  previous  duties  specially  imposed  in  the  tariff  schedules,  and 
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not  to  abrogate  any  general  oommeroial  regnlations  not  expressly 
iD/9ntioned.  The  duties  on  tea  have  been  several  tunes  changed  since 
1861 ;  bat  in  oar  view,  these  changes  have  only  had  reference  to  the 
ordinary  daties  imposed  for  the  parposes  of  revenue  only,  and  not  to 
the  standing  regulation  which  we  are  oonsidering.  In  1861,  the  reg- 
ular daty  on  tea  was  fixed  at  15  cents  per  pound ;  in  1864,  at  25 
cents;  in  1870,  at  15  cents;  and  in  1872  it  was  placed  with  coffee  on 
the  free  list.  In  1861,  1864,  and  1870,  the  duty  was  fixed  in  the 
general  tariff  Jaws  of  those  years  respectively ;  the  two  first  of  which 
also  contained  the  Cape  clause  discriminating  in  favor  of  direct  im- 
portation. The  tariff  act  of  1870  did  not  re-enact  this  clause,  but 
neither  was  it  repealed;  it  remained  in  force  as  enacted  in  1865  until 
re-enacted  in  the  general  tariff- act  of  1872.  We  do  not  think  that  it 
was  necessary  to  re-enact  it  in  1S70  in  order  to  make  it  operative 
upon  those  imports  within  its  scope,  the  duties  on  which  were  revised 
by  that  act.  The  object  of  that  revision  was  to  readjust  the  regnkr 
schedule  of  daties,  not  to  interfere  with  the  Cape  rale  as  a  regulation 
of  commerce,  or  any  other  general  regulation  not  expressly  mentioned 
or  referred  to  in  the  act,  and  not  repugnant  to  its  provisions.  Both 
laws  coald  stand  together  without  repugnancy.  The  Gape  rule  con- 
tained in  the  act  of  1865  could  only  be  regarded  as  repealed  by  im- 
plication, if  repealed  at  all ;  and  considering  the  object  and  purpose 
of  the  rale,  such  an  implication  was  not  necessarily  involved  in  th«f 
act  of  1870,  and  therefore  will  not  be  inferred. 

It  is  urged,  however,  that  the  case  of  QauHer  v.  Arthur,  104  U.  S. 
345,  decides  adversely  to  the  view  now  expressed.  But  an  examin- 
ation of  that  case  will  show  that  the  principle  of  construction  which 
we  have  suggested  was  approved  in  the  opinion  of  the  court.  That 
was  the  case  of  plumbago  imported  in  a  French  vessel  direct  from 
Ceylon  in  1878.  The  act  of  June  6,  1872,  had  exempted  plumbago 
from  all  duty,  but  the  seventeenth  section  of  the  act  of  1864  had  im- 
posed a  discriminating  duty  of  10  per  cent,  ad  valorem,  in  addition 
to  the  duties  imposed  by  law  on  all  goods  imported  in  foreign  vessels, 
except  where  by  treaty  such  vessels  were  entitled  to  the  same  privi- 
.  leges  as  American  vessels.  The  court  intimated  that  if  the  act  of 
1872  bad  done  nothing  more  than  to  exempt  the  article  from  duty, 
the  act  of  1864  would  still  be  operative.  The  court,  in  its' opinion, 
says:  "A  construction  of  the  section,  in  harmony  with  this  view,  is 
not  an  unreasonable  one.  In  our  judgment  it  best  carries  out  the 
purposes  of  the  act  imposing  a  discrimination ;  and  it  cohforms  to 
the  construction  which  this  court,  in  Hodden  v.  The  Collector,  re- 
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ported  in  6  Wall.  107,  gave  to  the  suooeeding  section  of  the  same 
aot."  The  opinion  then  goes  on  to  notice  that  the  act  of  1872  does 
contain  something  more;  that  the  general  repealing  clause  repeals 
all  acts  and  parts  of  acts  inconsistent  with  its  provisions,  excepting 
certain  other  acts,  among  which  the  discriminating  section  of  the  act 
of  1864  is  not  mentioned ;  and  the  opinion  adds :  "Both  from  the  gen- 
eral language  of  the  repealing  clause,  and  the  enumeration  of  the 
provisions  of  acts  excepted  from  it,  we  are  forced  to  conclude  that  it 
was  the  intention  of  congress  to  put  an  end,  so  far  as  the  free  list  in 
the  fifth  section  of  the  act  of  1872  is  concerned,  to  the  operation  of 
the  discriminating  act  of  18tf4."  It  is  only  necessary  to  observe  that 
the  act  of  Jilly  14, 1870,  on  which  the  defendants  in  error  rely  in  re- 
spect to  the  duty  on  teas,  contained  no  such  repealing  clause.  We 
do  not  see,  therefore,  that  the  case  of  QauHer  v.  Arthur  contravenes 
the  conclusion  to  which  we  have  come. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the  cause 
remanded  with  directions  to  award  a  new  trial. 


a08  U.  8.  429) 

G&ANT  V.  Fh(eniz  Mut.  L.  Ihs.  Go. 

(December  18, 1882.) 

ApfsaI/ — JtmispionoK— FiHAi<  Dbckbb  Okdbb — RBcitnniB — Dsuvbrt  of  Psop- 

EETT  TO. 

A  decree  in  toreclosare,  which  overrules  the  defenM  of  appellant,  as  set  forth  in 
the  cross-bill,  and  declares  tliat  appellee  ia  the  holder  and  owner  of  the  debt 
secured  hj  the  deeds  of  trust,  but  refers  the  case  to  an  auditor  to  ascertain  the 
amount  due  upon  the  debt,  the  amount  due  certain  judgment  and  lien  cred- 
itors, the  existence  and  prioritiea  of  liens  and  the  claims  for  taxes  in  arrears, 
is  not  a  final  decree  from  which  an  appeal  may  be  taken,  although  the  court 
finds  the  amount  due  appellee  largely  exceeds  the  value  of  the  property  as  a 
foundation  for  an  order  appointing  a  receiver. 

The  order  for  the  delivery  of  the  property  to  the  receiver  is  only  in  aid  of  the  fore- 
closure proceedings,  and  to  subject  the  income,  pending  the  suit,  to  the  pay- 
ment of  any  sum  that  may  in  the  end  be  found  to  be  due,  and  any  surplus, 
either  of  the  income  or  of  the  proceeds  of  the  sale  after  the  debts  are  satisfied, 
to  go  to  appellant. 

Appeal  from  the  Supreme  Coart  of  the  District  of  Columbia.    On 
motion  to  dismiss. 

Wm.  A.  Meloy,  for  appellant. 

W.  F.  Mattingly  and  R.  T.  Merriek,  for  appellee. 
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Warx,  G.  J.  This  18  an  appeal  from  the  followiog  decree  in  a  suit 
for  the  forolosore  of  certain  deeds  of  trost  in  the  nature  of  mortgages 
to  secure  the  payment  of  money : 

"The  canse  came  on  to  be  beard  upon  tbe  pleadings  and  proofs  therein, and 
baving  been  submitted  by  the  counsel  of  the  reapectiTe  parties  and  duly  con* 
sidered  by  the  court,  and  it  appearing  to  the  court  that  said  defendant,  Albert 
Grant,  is  not  entitled  to  any  relief  under  bis  cross-bill  in  this  cause;  that  the 
plaintiff  is  the  bolder  and  owner  of  tbe  several  obligations  of  said  Grant,  se- 
cured by  the  deeds  of  trust  on  the  real  estate  prayed  in  the  original  bill  of 
complaint  herein  to  be  sold  for  tbe  payment  of  the  indebtedhess  thereon,  and 
mentioned  and  set  forth  in  the  third,  fourth,  fifth,  sucth,  seventh,  and  eighth 
paragraphs  of  said  bill;  that  said  Grant  has  made  default  in  the  payment  of 
his  said  obligations,  on  which  he  is  indebted  to  the  plaintiff  in  large  sums  of 
monqr,  with  long  arrearages  of  interest;  thatsidd  Grant  has  not  paid  taxes  on 
said  real  estate  for  a  number  of  years,  and  the  same  are  in  arrears  for  upwards 
of  $20,000;  that  said  indebtedness  of  said  defendant,  Grant,  to  the  plaintiff 
largely  exceeds  the  value  of  said  real  estate,  and  that  the  plaintiff  has  no  per- 
sonal security  for  its  said  debt;  it  is  this  second  day  of  March,  A.  D.  1882, 
ordered,  adjudged,  and  decreed  that  this  cause  be,  and  the  same  hei-eby  is,  re- 
ferred to  the  auditor  of  the  court  to  state  the  account  between  tbe  plaintiff 
and  the  defendant,  Albert  Grant;  tbe  amoant  due  under  said  several  deeds  of 
trust  on  said  real  estate  prayed  to  be  sold  in  said  bill;  the  amounts  due  said 
Judgment  and  mechanic's  lien  creditors  referred  to  in  said  bill;  whether  the 
same  are  liens  upon  any  of  said  real  estate ;  the  relative  priorities  of  the  claims 
of  said  creditors  and  the  plaintiff,  and  the  value  of  the  said  real  estate, — all 
from  the  proo&  in  this  cause,  except  as  to  said  mechanic's  lien, — and  report  the 
same  to  this  court.  And  said  auditor  shall  f urthw  ascertain  and  report  to 
this  court  the  amount  due  for  taxes  in  arrears  on  said  real  estate,  and  whether 
the  same  or  any  part  thereof  baa  been  sold  for  taxes,  and  if  so,  when,  for  what 

i  taxes,  for  what  amount,  and  to  whom." 

I 

To  this  was  added  an  order  appointing  a  receivex  to  take  posses- 

j  sion  of  the  property,  make  leases,  etc. 

I  A  motion  is  now  made  to  dismiss  because  the  decree  appealed  from 

is  not  a  final  decree. 
The  rale  is  well  settled  that  a  decree  to  be  final,  within  the  mean* 

ing  of  that  term  as  used  in  tbe  acts  of  congress  giving  this  court 
j  jurisdiction  on  appeal,  must  terminate  the  litigation  of  the  parties  on 

I  the  merits  of  the  case,  so  that  if  there  should  be  an  afGirmance  here, 

the  court  below  would  have  nothing  to  do  bat  to  execute  the  decree  it 

had  already  rendered.     This  subject  was  considered  at  the  present 
!  term  in  Boatvaick  t.  Brinkerhoff,  where  a  large  number  of  oases  are 

I  cited.    It  has  also  been  many  timetii^eoided  that  a  decree  of  sale  in 

j  a  foreclosure  suit,  which  settles  all  the  rights  of  the  parties  and  leaves 

I  nothii^g  to  be  dnae  bat  to  make  the  sale  and  pay  out  the  proceeds,  is 
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a  final  decree  for  the  purposes  of  an  appeal.  Ray  y.  Law,  8  Graneh, 
179;  Whiting  v.  Bank,  13  Pet.  15;  Bronson  y.  Railroad  Co.  2  Black, 
631 ;  Green  v.  Fisk,  108  U.  S.  520.  But  in  Railroad  v.  Swaaey,  23  Wall. 
409,  it  was  held  that  "to  jastily  saoh  a  sale,  without  consent,  the 
amount  due  upon  the  debt  must  be  determined.  *  *  *  Until  this 
is  done  the  rights  of  the  parties  are  not  all  settled.  Final  process 
for  the  collection  of  money  cannot  issue  until  the  amount  to  be  paid 
or  collected  by  the  process,  if  not  paid,  has  been  adjudged."  In  this 
the  court  but  followed  the  principle  acted  on  in  Barnard  v.  Qihson,  1 
How.  656;  Humiaton  v.  Stainthorp,  2  Wall.  106;  Crawford  t.  Points, 
18  How.  11,  and  many  other  cases. 

The  present  decree  is  not  final  according  to  this  rule.  It  does  not 
order  a  sale  of  the  property.  It  overrules  the  defense  of  the  appeU 
lant  as  set  forth  in  his  cross-bill,  and  declares  that  the  appellee  is 
the  holder  and  owner  of  the  debt  secured  by  the  deeds  of  trudt,  but 
refers  the  case  to  an  auditor  to  ascertain  the  amount  due  upon  the 
debt,  the  amount  due  certain  judgment  and  lien  creditors,  the  exist- 
ence and  priorities  of  liens,  and  the  claims  for  taxes.  It  is  true  that 
the  court  finds  the  amount  due  the  appellee  largely  exceeds  the  value 
of  the  property,  but  this  is  only  as  a  foundation  for  the  order  appoint- 
ing the  receiver.  If  in  point  of  fact  it  is  not  true,  the  finding  will 
not  conclude  the  parties  in  the  final  closing  ap  of  the  suit.  The 
order  for  the  delivery  of  the  property  is  only  in  aid  of  the  foreclosure 
proceedings,  and  to  subject  the  income,  pending  the  soit,  to  the  pay- 
ment of  any  sum  that  may  in  the  end  be  found  to  be  dne.  If  any- 
thing remains,  either  of  the  income  or  of  the  proceeds  of  the  sale 
after  the  mortgage  or  trust  debts  are  satisfied,  it  will  go  to  the  appel- 
lant, notwithstanding  what  has  been  decreed.  There  is  no  order  as 
in  Forgay  v.  Conrad,  6  How.  201 ;  Thomson  y.  Dean,  7  Wall.  846, 
and  other  cases  of  a  like  character,  adjudging  the  property  to  belong 
absolutely  to  the  appellee,  and  ordering  immediate  delivery  of  posses- 
sion. In  Forgay  y.  Conrad,  supra,  which  is  a  leading  case  on  this 
question,  it  was  expressly  said  by  Chief  Justice  Tanbt  (page  204) 
that  the  rule  did  not  extend  to  cases  where  property  was  directed  to 
be  delivered  to  a  receiver.  The  reason  is  that  the  possession  of  the 
receiver  is  that  of  the  court,  and  he  holds,  pending  the  soit,  for  the 
benefit  of  whomsoever  it  shall  in  the  end  be  fonnd  to  concern.  Neither 
the  title  nor  the  rights  of  the  parties  are  changed  by  his  possession.  He 
acts  as  the  representative  of  the>«6urt  in  keeping  the  property  so  that  it 
may  be  subjected  to  any  decree  that  shall  finally  be  rendered  against  it. 

It  follows  that  the  appeal  must  be  dismissed;  and  it  is  so  ordered. 
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IiiwpUujuiT  BoBOOL-IhsT.  AoKLBT.  Habdht  Goqbtx,  Iowa,  v.  Hall. 

(December  18, 1882.) 

JoxmnonoH — DmoasAii — AmBiiAirooi. 

A  tailnra  to  annex  to  or  return  with  a  writ  of  error  an  assignment  of  errors,  as  re- 
quired by  section  997  of  the  Revised  Statutes,  is  no  ground  for  <»Tmi«uil  tot 
want  of  Jurisdiction. 

Motion  to  Dismiss,  with  'whiob  is  nnited  a  motion  to  affirm. 

Oaliuha  Partoru,  for  plaintiff  in  error. 

A.  T.  BritUm  and  Walter  H.  SmWi,  for  defendant  in  error. 

Waitb,  G.  J.  These  motions  are  denied.  A  failure  to  annex  to  or 
return  with  a  writ  of  error  an  assignment  of  errors,  as  required  by 
section  997  of  the  Bevised  Statates,  is  no  ground  for  dismissal  for 
want  of  jurisdiction.  If  an  assignment  is  filed  in  accordance  with 
the  requirements  of  paragraph  i,  role  21,  it  will  ordinarily  be 
enough. 

There  is  not  in  this  case  such  a  color  of  right  to  a  dismissal  as  to 
make  it  proper  for  us  to  oonsider  the  motion  to  affirm.  Whitney  y. 
Cook,  99  U.  S.  607. 


(108  V.  B.  17) 

Hatbb  and  others  v.  Walbo. 

(December  18, 1882.) 

Affk&l—Pbaoiicb— Motion  to  Dnoosa. 

Where,  under  the  dicomstances  of  the  case,  it  may  be  that  an  appeal  was  well 
taken,  the  court  may  postpone  the  consideration  of  the  motion  to  dismisB  until 
the  hearing  on  the  merits. 

Motion  to  Dismiss. 

C.  W.  Homor,  for  appellants.     ., 

P.  Phillips  and  W.  H.  Phillips,  for  appellee. 

Waiter  G.  J.  This  is  a  cross-appeal,  and  the  record  has  not  been 
printed.  As  the  case  is  here  on  the  original  appeal  by  the  present 
appellee,  we  are  not  inclined  to  grant  this  motion  in  the  absence  of 
tbeprinted  record.  It  appears  from  the  motion  papers  that  the  present 
appellant  pleaded  prescription,  and  we  infer  that  this  plea  was  not 
instained.  By  his  other  defenses  be  defeated  the  claim  in  part.  To 
T.l— 27 
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review  the  decree,  so  far  as  it  is  affected  by  these  defenses,  the  pres- 
ent appellee  appealed.  If,  on  that  appeal,  these  defenses  are  over- 
ruled,  it  may  be  important  to  the  present  appellant  to  insist  on  his 
defense  of  prescription  against  a  claim  that  will  then  amount  to  more 
than  $5,000.  Had  not  the  other  side  appealed,  the  present  appel- 
lant  could  not,  because  the  decree  against  him  is  less  than  $5,000. 
Under  these  circumstances  it  may  be  that  this  appeal  was  well  taken. 
Without,  however,  deciding  that  question,  we  postpone  the  farther 
consideration  of  the  motion  until  the  hearing  on  the  merits. 


(106  n.  S.  646) 

FiEBOB  and  others  v,  Indsbth. 

(Janoaiy  8, 1883.) 

OouMBBOiAii  Law— FoREiaiT  Bus,  or  Ezohasqb— Kotarux  Bsai.— Jrmoui. 

NonoK — TmKLT  Pbbsbktation — Law  of  Pi.acb— Pboof  of  Fobeios 

Laws—  1  ja wn.rrr  of  Dbawkbs  to  Payer. 

Tho  certificate  of  the  protest  of  a  bill  of  exchange  by  a  notary  in  a  foreign  conntiy 
is  snfficiently  authenticated  by  the  seal  of  such  notaiy  impressed  directly  on 
the  paper  by  a  die  with  which  ink  was  used. 

The  court  wiU  take  Judicial  notice  of  the  seals  of  notaries  public,  for  they  are 
oflBcers  recognized  by  the  commercial  law  of  the  world,  and  will  recognize  the 
seal  to  the  document  in  question  as  that  of  the  notary,  and  as  such  authenti- 
cating the  certificate  of  protest  and  entitling  it  to  full  faith  and  credit. 

On  the  question  of  timely  presentation,  the  law  of  the  place  where  a  foreign  bill 
of  exchange  is  payable,  governs,  and  not  the  law  of  the  place  where  it  is 
drawn.  In  such  cases  the  drawer  is  deemed  to  act  with  reference  to  the  law 
of  that  country,  and  to  accept  such  conditions  as  it  provides  with  respect  to 
the  presentment  of  the  bill  for  acceptance  and  payment. 

Wliatever  is  required  by  law  to  be  done  at  the  place  upon  which  a  bill  is  drawn  to 
constitute  a  sufficient  presentation,  either  in  time  or  manner,  must  be  done  ac- 
cording to  that  law,  and  whatever  time  is  permitted  within  which  present- 
ment may  be  made  by  that  law,  the  holder  may  take  without  losing  his  rights 
upon  the  drawer,  in  case  the  bill  is  not  paid.  So,  also,  if  the  bill  be  dishonored, 
the  protest  by  the  notary  must  be  made  according  to  the  laws  of  the  place  of 
payment. 

The  genieral  rale  as  to  the  proof  of  foreign  laws  is  that  the  statute  law  must  be 
proved  by  a  copy  properly  authenticated;  and  that  the  unwritten  law  must  be 
proved  by  the  testimony  of  experts,  that  is  by  those  acquainted  with  the  law; 
but  this  rule  may  be  varied  by  statute  of  a  state  by  leaving  it  to  the  discretion 
of  the  court  to  require  the  production  of  a  copy  of  the  written  law  when  the 
fact  appears  that  the  law  in  question  is  in  writing. 

Negligence  of  the  payee  in  not  presenting  the  bill  for  payment  will  not  affect  bis 
legal  rights  it  in  point  of  fact  the  bill  was  presented  witMn  the  time  allowed  by  . 
the  laws  of  the  place  of  payment. 
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Where  the  draverg  had  no  funds  with  the  bank  drawn  upon,  at  any  time,  and  they 
lelied  for  its  payment  on  the  adrices  of  third  parties,  and  there  is  no  evidence 
that  such  adrices  were  ever  sent,  not  that  the  bank  ever  set  apart  any  portion 
of  the  funds  of  such  parties  alleged  to  have  so  advised,  and  it  does  not  appear 
that  the  bank  drawn  against  had  ever  given  the  drawers  credit,  there  is  ooth- 
ing  which  relieves  them  from  liability  to  the  payee. 

In  Error  to  the  Giroait  Court  of  the  United  States  for  the  District 
of  Minnesota. 

This  is  an  action  by  the  plaintiff  in  the  oonrt  below,  Ole  A.  Indseth, 
against  the  defendants,  composing  the  firm  of  Pierce,  Simmons  &  Co., 
on  a  foreign  bill  of  exchange,  payable  at  sight  to  his  order,  drawn  by 
them  at  Bed  Wing,  in  Miimesota,  on  the  Christiania  Bank,  in  Norway, 
which  is  as  follows : 

"Eaxhange  15,441  50-100  kroner,  per  stamp  2c. 

"FXEBOK,  SlUMONS  &  C!0.,  BANEEBS, 

Bed  Wraa,  MnnrasoTA,  February  1,  1877. 
"At  sight  of  this  original  of  exchange  (duplicate  unpaid)  pay  to  the  order  o£ 
O.  A.  Indseth  15,441 50-100  kroner,  value  received,  and  charge  same  to  account 
of  Sk.  P.  L  &  Co.,  Chicago,  as  per  advice  from  them. 

"FlEBOE,  SiKHOMS  &  CO. 

"  To  Christiania  Bank  of  Kredit  Kasse,  Christiania,  Norvaay." 

The  value  of  these  kroners  in  our  money  was  $4,469.35. 

Indseth  resided  at  the  time  near  Eidsvold,  in  Norway,  and  the  bill 
was  purchased  by  his  agent  in  Minnesota,  who  forwarded  it  to  him. 
He  received  it  February  27,  1877,  and  retained  it  in  his  possession 
until  April  1 2th  following,  when  he  presented  it  to  the  bank  for  pay- 
ment, which  was  refused.  He  then  caused  the  bill  to  be  protested 
by  a  notary  of  Norway  for  non-payment.  The  drawers  were  notified 
of  its  non-payment  by  letter  from  the  plaintiff,  which  they  received 
at  Bed  Wing  as  early  as  May  15,  1877,  and  also  by  the  original 
certificate  of  protest  of  the  notary,  which,  with  a  translation,  was  at 
that  time  shown  to  one  of  them  by  the  agent  of  the  plaintiff,  to  whom 
the  document  was  sent  for  that  purpose. 

It  appears  from  the  findings  of  the  court  below  that  the  drawers  had 
no  money  to  their  credit  with  the  Christiania  bank  when  the  bill  was 
drawn,  but  depended  for  its  acceptance  and  payment  upon  advices  to 
the  bank  by  Skew,  Peterson,  Isberg  &  Co.,  bankers,  at  Chicago. 
That  firm  failed  and  made  an  assignment  on  the  twenty-first  of 
March,  1877.  It  had,  however,  from  February  28th  to  that  date, 
inclasive,  to  its  credit  with  the  bank,  money  sufficient  to  pay  the  bill, 
bat  no  portion  of  it  had  been  set  apart  for  that  purpose,  and  it  has 
been  since  paid  to  the  assignee  of  the  firm.    On  the  fifteenth  of  Feb* 
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ntszy,  187T,  the  drawers  wrote  to  the  payee  a  letter  stating  that, 
fearing  their  draft  might  not  he  paid,  they  had  caused  a  oable  dis- 
patch to  be  sent  to  Ghristiania  directing  payment,  bat  there  was  no 
evidence  that  the  bank  received  suoh  a  dispatch,  if  sent,  or  gave  them 
any  credit  on  it. 

Eidsvold,  at  or  near  which  the  plaintiff  resided,  is  distant  about 
50  miles  from  Christiania,  the  place  where  the  bank  was  situated,  and 
between  them  there  was  daily  communication  by  mail  and  by  rail- 
way. 

In  proof  of  the  presentment  of  the  bill  to  the  bank  and  the  letter's 
refusal  to  pay  the  same,  a  copy  of  the  notary's  certificate  of  protest- 
was  given  in  evidence  by  the  plaintiff,  the  defendants  having  stipu- 
lated for  the  admission  of  a  copy  with  the  like  effect  as  the  original, 
which  was  needed  elsewhere.  Subsequently  the  defendants  them- 
selves produced  the  original  for  the  purpose  of  showing  its  character, 
insisting,  at  the  time,  that  it  had  no  authenticity  as  the  act  of  the 
notary,  and  was  not,  therefore,  competent  evidence  of  the  presenta- 
tion and  non-payment  of  the  bill.  To  meet  the  objection  of  unneces- 
sary delay  in  presenting  the  bill  the  plaintiff  gave  in  evidence,  against 
the  objection  of  the  defendants,  the  deposition  of  a  lawyer  of  Norway 
as  to  the  law  of  that  country  respecting  the  presentation  of  bills  of 
exchange  for  payment.  Exception  was  taken  to  the  ruling  of  the  court 
in  its  admission.  It  appeared,  from  the  deposition,  that  by  the  law 
of  Norway,  the  holder  of  a  foreign  bill  of  exchange,  payable  at  sight, 
is  allowed  a  year  after  its  date  within  which  to  present  it  to  the 
drawee  for  payment ;  and  that  the  drawer  is  not  relieved  from  liabil- 
ity, if  the  presentation  be  not  made  withjn  the  year,  imless  he  can 
prove  that  owing  to  the  delay  be  has  suffered  a  loss  in  his  accounts 
with  the  drawee.  Evidence  was  offered  by  the  defendants  to  show 
that  the  plaintiff,  himself,  had  admitted  his  negligence  in  presenting 
the  bill,  but  on  objection  of  counsel  it  was  excluded,  to  which  ruling 
an  exception  was  taken.  The  court  found  in  favor  of  the  plaintiff 
for  the  fuU  amount  of  the  bUl,  and  judgment  having  been  entered  on 
the  finding,  the  case  was  brought  to  this  court  for  review. 

Chas.  E.  Flandrau,  for  plaintiffs  in  error. 

E.  C.  Palmer,  for  defendant  in  error. 

FiBiiD,  i.  The  certificate  of  the  protest  of  the  biU  of  exchange  by  the 
notary  in  Norway  was  properly  received  in  evidence.  It  is  in  due  form, 
and  bears  what  purports  to  be  the  seal  of  the  notary.  The  seal,  it  is 
true,  is  impressed  directly  on  the  paper  by  a  die  with  which  ink  was 
nsed.    This  is  evident  from  inspection  of  the  original^  which  has  been 
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transmitted  to  as  from  the  court  below  for  onr  personal  examination. 
The  use  of  wax,  or  some  other  adhesive  snbstanoe  upon  whiob  the 
seal  of  a  public  officer  may  be  impressed,  has  long  since  ceased  to  be 
regarded  as  important.  It  is  enough,  in  the  absence  of  positive 
law  prescribing  otherwise,  that  the  impress  of  the  seal  is  made  upon 
the  paper  itself  in  such  a  manner  as  to  b«  readily  identified  upon 
inspection. 

The  language  used  in  Pillow  v.  Roberts,  reported  in  18  How.  472  as 
the  sufficiency  of  a  seal  of  a*  court  impressed  upon  paper  instead  of 
wax  or  a  wafer,  is  applicable  here.  Said  the  court,  speaking  by  Mr. 
Justice  Gbibr: 

"Formerly  wax  was  the  most  convenient  and  the  only  material  used  to  re- 
ceive and  retain  the  impression  of  a  seal.  Hence  it  was  said :  Sigillum  est  oera 
impresaa;  quia  oera,  sine  impresHone  turn  est  sigillum.  But  this  is  not  an 
allegation  that  an  impression  without  wax  is  not  a  seal,  and  for  this  reason 
courts  have  held' that  an  Impression  made  on  wafers  or  other  adhesive  sub- 
stances capable  of  receiving  an  impression,  will  come  within  the  definition 
of  'cera  impressa.'  If,  then,  wax  be  construed  to  be  merely  a  general  term, 
including  within  it  any  substance  capable  of  receiving  and  retaining  the  im- 
pression  of  a  seal,  we  cannot  perceive  why  paper,  if  it  have  that  capacity, 
should  not  as  well  be  included  in  the  category.  The  simple  and  powerful 
machine,  now  used  to  impress  public  seals,  does  not  require  any  soft  or  ad- 
hesive substance  to  receive  or  retain  their  impression.  The  impression  made 
by  such  a  power  on  paper  is  as  well  defined,  as  durable,  and  less  likely  to  be 
destroyed  or  defaced  by  vermin,  accident,  or  intention  than  that  made  on  wax. 
It  is  the  seal  which  authenticates,  and  not  the  subetanoe  on  which  it  is  im- 
pressed; and  where  the  court  can  recognize  its  identity,  they  should  not  be 
called  upon  to  analyze  the  material  which  exhibits  It." 

Here  there  is  no  difficulty  in  identifying  the  seal.  The  impression, 
which  is  circular  in  form,  has  within  its  rim  the  words,  "Notarial 
Seal,  Christiania."  Besides,  the  court  will  take  judicial  notice  of  the 
seals  of  notaries  public,  for  they  are  officers  recognized  by  the  com- 
mercial law  of  the  world.  We  thus  recognize  the  seal  to  the  docu- 
ment in  question  as  that  of  the  notary  in  Norway,  and  as  such  au- 
thenticating the  oertificate  of  protest  and  entitling  it  to  full  faith  and 
credit,  Greenl,  Ev.  §  6;  Story,  Bills,  §  377;  Townsley  v.  Sumrall,  2 
Pet.  179;  Chanoine  v.  Fowler,  8  Wend.  173;  Carter  v.  Burley,  9  N. 
H.  559,  568;  HoUiday  v.  McDougal,  20  Wend.  81.  The  certificate 
being  admitted,  proved  the  presentation  of  the  bill  to  the  bank  on  the 
twelfth  of  April,  1870,  and  its  non-payment.  That  this  presentation 
was  made  within  the  period  allowed  by  the  law  of  Norway  appears 
from  the  deposition  of  a  lawyer  of  that  country,  taken  under  a  com* 
mission  from  the  court.     That  law  allowed  a  year  after  the  issue  of 
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the  bill  for  its  presentation;  and  on  the  question  of  timely  presents- 
tion  the  law  of  the  place  where  a  foreign  bill  of  exchange  is  payable 
governs,  and  not  the  law  of  the  place  where  it  is  drawn.  In  giving  a 
biU  npon  a  person  in  a  foreign  cotuitry,  the  drawer  is  deemed  to  act 
with  reference  to  the  law  of  that  covmtry,  and  to  accept  snch  condi« 
tions  as  it  provides  with  respect  to  the  presentment  of  the  bill  for  ac- 
ceptimce  and  payment.  Thns,  where  days  of  grace  on  bills  are  dif- 
ferent in  the  two  countries,  the  rule  of  the  place  of  payment  must  be 
followed.  In  England  and  the  United  States  three  days  of  grace  are 
usually  allowed ;  in  France  there  are  none,  and  in  some  places  the 
number  of  days  varies  from  three  to  thirty.  Whatever  is  required  by 
law  to  be  done  at  the  place  upon  which  the  bill  is  drawn,  to  consti- 
tute a  sufficient  presentment  either  in  time  or  manner,  must  be  done 
according  to  that  law;  and  whatever  time  is  permitted  within  which 
.the  presentment  may  be  made  by  that  law,  the  holder  may  take 
without  losing  his  rights  upon  the  drawer,  in  case  the  bill  is  not  paid. 
So,  also,  if  the  bill  be  dishonored,  the  protest  by  the  notary  must  be 
made  according  to  the  laws  of  the  place.  It  sometimes  happens  that 
the  several  parties  to  a  bill,  as  drawers  or  indorsers,  reside  in  dif- 
ferent countries,  and  much  embarrassment  might  arise  in  such  oases 
if  the  protest  was  required  to  conform  to  the  laws  of  each  of  the  coun- 
tries. One  protest  is  sufficient,  and  that  must  be  in  accordance  with 
the  laws  of  the  place  where  the  bill  is  payable. 

In  this  case,  the  bill  having  been  protested,  the  drawer»were  notified 
of  its  dishonor  by  letter  from  the  payee,  received  by  them  on  the  fif- 
teenth of  May  following,  and  also  by  personal  delivery  at  about  the 
same  time  of  the  original  certificate  of  the  protest,  with  a  translation 
of  it  into  English,  to  one  of  the  drawers  by  an  agent  of  the  payee, 
to  whom  they  were  transmitted  for  that  purpose.  No  question  is 
made  that  this  notice  was  not  sufficient  to  charge  the  drawers.  The 
testimony  of  the  lawyer  of  Norway  as  to  the  law  of  that  country  was 
admissible  under  the  statute  of  Minnesota,  which  provides  that  "the 
existence  and  the  tenor  or  effect  of  all  foreign  laws  may  be  proved 
as  facts  by  parol  evidence,  but  if  it  appears  that  the  law  in  question 
is  contained  in  a  written  statute  or  code,  the  court  may,  in  its  dis- 
cretion, reject  any  evidence  of  such  law  that  is  not  accompanied  by 
a  copy  thereof."  The  general  rule  as  to  the  proof  of  foreign  laws  is 
that  the  law  which  is  written,  that  is,  statute  law,  mast  be  proved  by 
a  copy  properly  authenticated;  and  that  the  unwritten  law  must  be 
proved  by  the  testimony  of  experts,  that  is,  by  those  acquainted  with 
the  law.    Ennia  v.  Smith,  14  How.  426.    But  this  rule  may  be  varied 
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by  staiate,  and  that  of  Mmnesota  leaves  it  to  the  discretion  of  the 
jndge  to  require  the  produotion  of  a  copy  of  the  written  law  when  the 
fact  appears  that  the  law  in  qneation  is  in  writing.  The  discretion 
of  the  judge  here  was  not  improperly  exercised,  even  if  in  such  case 
his  action  would  be  the  subject  of  review,  as  contended  by  counsel. 

The  admission  of  the  payee  that  he  had  been  negligent  in  present- 
ing the  bill  was  properly  excluded.  His  negligence  in  that  respect 
could  not  have  affeoted  his  legal  rights,  if  in  point  of  fact  the  bill 
was  presented  within  the  time  allowed  by  the  laws  of  Norway. 

We  have  thus  far  assumed  that  the  drawers  were  entitled  to  notice 
of  the  presentation  and  non-payment  of  the  bill.  But  it  may  be 
doubted  whether  such  was  the  fact.  They  had  no  funds  with  the 
bank  in  Norway  when  the  bill  was  drawn  or  at  any  other  time,  and 
they  relied  for  its  payment  npon  the  advices  of  third  parties.  Al- 
though such  third  parties  had  funds  at  the  bank  after  the  bill  had 
been  received  by  the  payee  in  Norway,  there  is  no  evidence  that  they 
ever  advised  the  bank  to  pay  the  bill  ont  of  such  funds.  It  is  found 
by  the  court  that  the  bank  never  set  apart  any  portion  of  them  to 
meet  the  bill.  The  cable  dispatch  of  the  drawers,  of  which  the  letter 
of  February  16th  speaks,  if  it  ever  reached  the  bank,  does  not  appear 
to  have  induced  it  to  give  them  any  credit.  In  the  most  favorable 
view,  therefore,  which  could  be  taken  of  the  position  of  the  drawers, 
we  see  nothing  which  relieves  them  from  liability. 

The  judgment  is,  therefore,  affirmed. 


(106  U.  S.  iW) 

MoiiBiLii,  Collector,  etc.,  v.  Joms. 

(January  8, 18<s3.) 

OuBTom  Cnnxft— Treb  List — REorLATioKs  op  Secbbtabt  or  TBXAauitT — Rb- 
'  viKw  ON  Writ  op  £bror. 

Under  the  revenue  law,  (Rev.  St.  f  2505,)  which  provides  that "  all  animals  alive, 
specially  Imported  for  breeding  purposes  from  beyond  the  seas,  shall  be  admit- 
ted free  [of  duty]  upon  proof  thereof  satisfactory  to  the  secretary  of  the  treas- 
wy,  and  under  such  regulations  as  he  may  prescribe,"  the  secretary  of  the 
trmsury  cannot,  by  regulations,  confine  the  operation  of  the  statute  to  animals 
of  "  superior  stock,"  nor  put  into  the  body  of  the  statute  a  limitation  which 
congress  did  not  think  it  necessary  to  prescribe. 

The  examination  of  the  supreme  court  on  a  writ  of  error  is  confined  to  such  excep- 
tions as  were  taken  to  the  rulings  actually  made  on  the  trial  and  incorporated 
in  some  form  into  the  record,  an  "  authenticated  transcript"  of  which  is  re- 
turned with  the  writ  of  error. 
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In  Error  to  the  Giroait  Court  of  the  United  States  for  the  Distriet 
of  Maine. 

Asst.  Attj^.  Gen.  Maury,  for  plaintiff  in  error. 

Chas.  P.  Mattoekg,  for  defendant  in  error. 

Waitb,  G.  3.  Section  2605  of  the  Bevised  Statntes  provides, 
among  other  things,  that  "animals,  alive,  specially  imported  for 
breeding  purposes  from  beyond  the  seas,  shall  be  admitted  free  [of 
duty]  upon  proof  thereof  satisfactory  to  the  secretary  of  the  treasury, 
and  under  such  regulations  as  he  may  prescribe."  Article  383  of  the 
treasury  customs  regulations  provides  that  before  a  collector  admits 
such  animals  free  he  must,  among  other  things,  "be  satisfied  that  the 
animals  are  of  superior  stock,  adapted  to  improving  the  breed  in  the 
United  States."  Jones,  the  defendant  in  error,  imported  certain  ani- 
mals, which  were  entered  at  the  port  of  Portland,  Maine,  and  claimed 
that  they  should  be  admitted  free,  as  they  were  "specially  imported 
for  breeding  purposes. "  The  collector,  though  the  importation  was  for 
breeding  purposes,  demanded  thedaties because  he  was  not  satisfied  the 
animals  were  of  "superior  stock."  The  duties  were  accordingly  paid 
under  protest  and  this  suit  was  brought  to  recover  back  the  amount 
so  paid.  On  the  trial  the  court  instructed  the  jury  "that,  under  the 
statute,  animals,  whether  of  superior  or  mferior  stock,  if  in  fact  imported 
specially  for  breeding  purposes,  are  entitled  to  be  admitted  free  of 
duty,"  and  "that  the  law  does  not  give  to  the  secretary  of  the  treasury 
power  to  prescribe  in  the  regulations  what  classes  of  animals  im- 
ported for  breeding  purposes  shall  be  admitted  free  of  duty."  To 
this  instruction  an  exception  was  taken.  The  jury  returned  a  ver- 
dict against  the  collector,  upon  which  judgment  was  rendered.  To 
reverse  that  judgment  this  writ  of  error  was  brought.  The  only  error 
assigned  on  the  exceptions  actually  taken  at  the  trial  relates  to  the 
instruction  as  to  the  effect  of  the  treasury  regulation.  The  secretary 
of  the  treasury  cannot  by  his  regulations  alter  or  amend  a  ^revenue 
law.  All  he  can  do  is  to  regulate  the  mode  bf  proceeding  to  carry 
into  effect  what  congress  has  enacted.  In  the  present  case  we  are 
entirely  satisfied  the  regulation  acted  upon  by  the  collector  was  in 
excess  of  the  power  of  the  secretary.  The  statute  clearly  includes 
animals  of  all  classes.  The  regulations  seek  to  confine  its  operation 
to  animals  of  "superior  stock."  This  is  manifestly  an  attempt  to 
put  into  the  body  of  the  statute  a  limitation  which  congress  did  not 
think  it  necessary  to  prescribe.  Gongress  was  willing  to  admit  duty 
free  all  animals  specially  imported  for  breeding  purposes.  The  sec- 
retary thought  this  privilege  should  be  confined  to  such  animals  as 


Digitized  by 


Google 


laOHIOAir  OBHT«  B.  00.  V.  mCBIOK.  49fr 

were  adapted  to  the  improvement  of  breeds  already  in  the  United 
States.  In  our  opinion,  the  object  of  the  secretary  ooald  only  be  ae- 
compliahed  by  an  amendment  of  the  law.  That  is  not  the  office  of  a 
treasury  regulation. 

It  has  been  argned  here  that  as  it  appears  from  the  testimony, 
which  has  been  incorporated  into  the  bill  of  exceptions,  that  the  im- 
portation in  this  case  was  from  Prince  Edward's  island,  it  was  not 
from  "beyond  the  seas,"  and  therefore  that  the  judgment  below  was 
right.  It  is  a  sufficient  answer  to  this  objection  that  no  such  point 
was  made  below.  The  court  was  not  asked  to  rule  on  any  such  ques- 
tion. Onr  examination  is  confined  to  snoh  exceptions  as  were  taken 
to  the  mlings  aotually  made  on  the  trial  and  incorporated  in  some 
form  into  the  record,  "an  authenticated  transcript"  of  which  is  re- 
tamed  with  our  writ  of  error. 

The  judgment  of  the  circuit  court  is  affirmed. 


(lOT  C  a  102)  , 

IfioHioAN  Gent.  B.  Co.  r.  Mtbiok,  for  the  nse,  etc. 

I  (Januwy  8, 1888.) 

, CABBimw— OomiJtoTui o  Lines  op  RAn.TtoAi) — Liabiutt  uitdkb  Spboiai.  Aobbb- 

imHT— CARRiAaB  OP  LrvB  Stock — Kecbift,  Construotioh  o»— 

Pkovihob  of  JimY— Common- Law  LiABiuTy— 

CONTBACT  OF  CABKLAaB. 

TIm  general  doctrine  m  to  transportation  by  connecting  lines  of  railroad  ia  that 
eacli  road,  confining  itself  to  its  common-law  liability,  is  only  bound,  in  the  ab- 
sence of  a  special  contract,  to  safely  carry  over  its  own  route  and  to  safely  de- 
Uver  to  the  next  connecting  carrier ;  but  that  any  one  of  the  companies  may 
agree  that  over  the  whole  route  its  liability  shall  extend,  and  such  agreement 
will  not  be  inferred  from  doubtful  expressions  or  loose  language,  but  only  from 
clear  and  satisfactory  evidence. 

Although  a  railroad  company  is  not  a  common  carrier  of  live  animald  in  the  same 
sense  that  it  is  a  carrier  of  goods,  yet  when  it  undertakes  generally  to  cany.sucL 
freight,  it  assumes,  under  similar  conditions,  the  same  obligations,  so  far  as  the 
route  is  concerned  over  which  the  freight  is  to  be  carried. 

Where  the  court  below  ruled  that  the  receipt  given  by  a  railroad  company  for  goods 
shipped  on  its  line,  construed  in  the  light  of  the  circumstances  uader  which  it 
was  given,  constituted  a  through  contract,  and  that  the  company  thereby  as- 
sumed the  responsibility  of  transporting  the  cattle  over  the  whole  route  on  the 
connecting  lines,  and  did  not  submit  the  ilsceipt  with  evidence  of  the  attend- 
ant circumstances  to  the  Jury  to  determine  whether  such  through  contract  waa 
made,  hdd,  error. 
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The  common-law  liability  of  a  carrier  is  not  enlarged  by  the  fact  that  a  notice  of 
the  charges  for  through  transportation  was  posted  in  the  station-house  of  the 
company  at  the  place  of  shipment,  nor  was  the  liability  of  the  company 
affected  by  the  fact  that  the  notice  on  the  margin  of  the  receipt  stated  that  the 
ticket  given  might  be  "  exchanged  for  a  through  bill  of  lading,"  and  it  was 
error  in  the  court  below  to  charge  that  the  defendant  company  agreed  to  trans- 
fer the  cattle  to  the  place  of  ultimate  delivery,  and  there  safely  deliver  them. 

What  constitutes  a  contract  of  carriage  is  a  matter  of  general  law,  and  not  a  ques- 
tion of  local  law.  upon  which  the  decisions  of  a  state  court  must  control,  and 
Bucb  decisions  are  not  binding  on  this  court. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

This  is  an  action  for  breach  of  two  alleged  contracts  of  the  Mich- 
igan Central  Railroad  Company  with  the  plaintiff,  Paris  Myrick,  each 
to  carry  for  him  202  head  of  cattle  from  Chicago  to  Philadelphia,  and 
there  deliver  them  to  his  order.     It  arises  out  of  these  facts : 

Myrick  was  in  1877  engaged,  at  Chicago,  in  the  basiaess  of  buying  cattle, 
sometimes  on  his  own  account  and  sometimes  for  others,  and  forwarding  them 
by  railway  to  Philadelphia.  The  company  is  a  corporation  created  by  the 
state  of  Michigan,  and  its  line  extends  from  Chicag^o  to  Detroit,  where  it  con- 
nects ^ith  the  Great  Western  Bailroad,  which,  by  its  connections,  leads  to 
Philadelphia.  In  November,  1877,  Myrick  purchased  two  lots  of  cattle^  each 
consisting  of  202  bead,  and  shipped  them  over  the  road  of  the  company.  One 
of  the  purchases  and  shipments  was  made  on  the  seventh  and  the  other  on  the 
fourteenth  of  the  month.  It  will  suffice  to'give  the  particulars  of  the  first  of 
these  transactions,  as  they  wore  identical  in  all  respects,  except  in  the  amount ' 
of  the  draft  negotiated  and  the  weight  of  the  cattle.  On  the  shipment  of  the 
cattle  Myrick  took  from  the  company  a  receipt,  as  follows: 

"MicHiaAN  Centkai.  Bailboad  Coin- ant, 

"  CmoAOO  Station,  Kovember  7, 1877. 
"Beceived  from  Paris  Myrick,  in  apparent  good  order,  consigned  order  Paris 
Myrick,  (notify  J.  and  W.  Blaker,  Philadelphia,  Pa.:) 


Artidea. 


Weight  or 
measure. 


Two  hundred  and  two  (202)  cattle 


240,000 


•'Advance  charges,  912.  Marked  and  described  as  above  (contents  and 
value  otherwise  unknown)  for  transportation  by  the  Michigan  Central  Bail- 
road  Company  to  the  warthouse  at . 

"  Wm.  Gbaoan,  Agent" 

On  the  margin  of  the  receipt  was  the  following: 

"  This  company  will  not  bold  itself  responsible  for  the  accuracy  of  these 
weights  as  between  buyer  and  seller,  the  approximate  weight  having  been 
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ascertained  by  track-flcalea,  which  is  sufficiently  accurate  for  freighting  pur- 
poses, bat  may  not  be  strictly  correct  as  between  buyer  and  seller.  This 
receipt  can  be  exchanged  for  a  through  bill  of  lading. 

"  Notice. — See  rules  of  transportation  on  the  back  hereof.  Use  separate 
receipts  for  each  consignment." 

On  the  back  of  the  receipt  the  rules  were  printed,  one  of  which,  the  eler- 
enth,  was  as  follows: 

"  Goods  or  property  consigned  to  any  place  off  the  company's  line  of  road, 
or  to  any  point  or  place  beyond  the  termini,  will  be  sent  forward  by  a  carrier 
or  freightman,  when  there  are  such,  in  the  usual  manner,  the  company  acting, 
for  the  purpose  of  delivery  to  such  carrier,  as  the  agent  of  the  consignor  or 
consignee,  and  not  as  carrier.  The  company  will  not  be  liable  or  responsible 
for  any  loss,  damage,  or  injury  to  the  property  after  the  same  shall  have  been 
sent  irova  any  warehouse  or  station  of  the  company." 

On  the  day  this  receipt  was  obtained,  Myrick  drew  and  delivered  to  the 
Commercial  National  Bank,  at  Chicago,  a  draft,  of  which  the  following  is  a 
copy: 

"•12,287.57.  Chicago,  November  7, 1877. 

"  Fay  to  the  order  of  Geo.  L.  Otis,  cashier,  twelve  thousand  two  hundred 
and  eighty-seven  57-100  dollars,  value  received,  and  charge  the  same  to  ac- 
count of  Paris  Myrioe. 

"To  J.  and  W.  Blaker,  Ifewtoton,  Pa." 

I 

I  As  security  for  its  payment  Myrick  Indorsed  the  receipt  obtained  from  the 

railroad  company  and  delivered  it,  with  the  draft,  to  the  bank,  which  there- 
I  upon  gave  him  the  money  for  it.    The  cattle  were  carried  on  the  road  of  the 

!  Hichigan  Central  to  Detroit,  and  thence  over  the  road  of  the  Great  Western 

i  Bailroad  Company  to  Buffalo,  and  thence  over  the  roads  of  other  companies 

to  Philadelphia,  the  last  of  which  was  the  road  of  the  North  Pennsylvania 
Bailroad  Company.    They  arrived  in  Philadelphia  in  about  four  days  after 
I  their  shipment,  where,  according  to  the  uniform  custom  in  the  course  of  busi- 

ness of  the  railroad  company,  they  were  turned  over  to  the  drove-yard  com- 
pany, which  was  formed  for  the  purpose  of  receiving  cattle  arriving  there, 
taking  care  of  them,  and  delivering  them  to  their  owners  or  consignees.  This 
company  notified  the  Blakers  of  the  arrival  of  the  cattle,  and  delivered  them 
to  those  parties  without  the  production  of  the  carrier's  receipt  ti-ansferred  by 
Myrick  to  the  Commercial  National  Bank.  The  Blakers  paid  the  expense  of 
I  the  transportation,  took  possession  of  the  cattle,  sold  them,  and  appropriated 

the  proceeds.  The  lot  shipped  on  the  fourteenth  of  November  were  delivered 
in  like  manner  to  the  Blakers  by  the  drove-yard  company  without  the  pro- 
duction of  the  carrier's  receipt,  given  to  the  bank,  and  were  in  like  manner 
disposed  of.  Soon  afterwards  the  Blakers  failed,  and  the  two  drafts  on  them, 
une  made  upon  the  shipment  of  November  7th  and  the  pther  on  the  shipment 
of  November  14th,  were  not  paid.  Hence  the  present  action  for  the  value  of  the 
cattle  thus  lost  to  the  bank,  Myrick  suing  for  its  use. 

It  appeared  on  the  trial  that  Myrick  had  made  prerions  shipments 
of  cattle  from  Chicago  to  Philadelphia,  and  taken  similar  reoeipts  from 
the  Michigan  Central  Bailroad  Company;  that  the  cattle  shipped  had 
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always  been  delivered  by  the  Pennsylvania  Company,  at  Philadel- 
phia, to  the  drove-yard  company  there,  and  by  that  company  de- 
livered to  the  Blakers  without  the  prodaction  of  the  carrier's  receipt 
or  any  bill  of  lading;  that  the  Blakers  were,  dealers  in  cattl6,  and  had 
particular  pens  in  the  yards  assigned  to  them;  that  the  cattle  of  the 
shipments  of  November  7th  and  November  14:th  were,  on  their  ar- 
rival, placed  by  the  saperintendent  of  the  drove-yards  in  those  pens 
and  were  sold  by  the  Blakers  on  the  following  day,  and  that  the  car- 
rier's receipt  was  not  called  for  either  by  the  railroad  or  the  stock- 
yard company.  It  also  appeared  on  the  trial  that  Myrick  bonght  the 
cattle  for  the  Blakers,  and  that  a  person  employed  by  them  accom- 
panied the  cattle  from  Chicago  until  their  delivery  at  the  drove-yard 
at  Philadelphia;  that  the  through  rate  from  Chicago  to  Philadelphia 
on  the  cattle  was  68  cents  per  hundred ;  that  notice  of  this  rate  was 
posted  in  the  station  of  the  defendant  company  at  Chicago,  and  that 
it  was  not  the  custom  of  the  railroad  company  at  Philadelphia  to  look 
to  the  consignee  for  freight,  bat  collected  it  from  the  drove-yard 
company.  The  court  was  requested  to  give  to  the  jory  various  in- 
structions, one  of  which,  though  presented  under  many  forms, 
amounts  substantially  to  this:  That  as  the  road  of  the  Michigan 
Central  Railroad  Company  terminates  at  Detroit,  the  company  was 
not  bound,  in  the  absence  of  special  contract,  to  transport  the  cattle 
beyond  such  termination,  and  that  the  receipt  of  freight  for  a  point 
beyond  and  an  agreement  for  a  through  fare  did  not  of  themselves 
establish  such  a  contract.  The  court  refused  to  give  this  instruction, 
or  any  embodying  the  principle  which  it  expresses.  On  the  contrary, 
it  instructed  the  jury  that  the  receipt,  termed  "bUl  of  lading,"  under 
the  circumstances  in  which  it  was  made,  was  a  through  contract, 
whereby  the  defendant  a^eed  to  transport  the  cattle  named  in  it 
from  Chicago  to  Philadelphia,  and  there  deliver  them  to  the  order  of 
Paris  Myrick,  and  to  notify  the  Blakers  of  their  arrival;  that  this  was 
the  undertaking  on  the  part  of  the  defendant  company  with  the  plain- 
tiff Myrick,  and  with  any  assignee  or  holder  of  the  contract.  The 
facts  attending  the  transaction  not  being  disputed,  there  could  be  only 
one  result  from  this  instmction — a  recovery  by  the  plaintiff.  From 
the  judgment  entered  thereon  the  case  is  brought  to  this  court  for  re- 
view. 

Geo.  F.  Edmunds  and  A.  L.  Otbom,  for  plaintiff  in  error. 

W.  C.  Lamed  and  John  N.  Jewett,  for  defendant  in  error. 

Field,  J.  The  principal  question  presented  by  the  instruction  re- 
quested by  the  defendant  has  been  elaborately  considered  and  ad- 
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jadged  by  tUs  ooart.  It  is  only  neoessaty,  therefore,  to  state  the  con- 
elusion  reached. 

A  railroad  company  is  a  carrier  of  goods  for  the  public,  and  as 
SQoh  is  bound  to  carry  safely  whatever  goods  are  intmsted  to  it  for 
transportation,  within  the  course  of  its  business,  to  the  end  of  its 
route,  and  there  deposit  them  in  a  suitable  place  for  their  owners  or 
consignees.  If  the  road  of  the  company  connects  with  other  roads, 
and  goods  are  received  for  transportation  beyond  the  termination  of 
its  own  line,  there  is  superadded  to  its  duty  as  a  common  carrier  that 
of  a  forwarder  by  the  connecting  line ;  that  is,  to  deliver  safely  the 
goods  to  such  line — the  next  carrier  on  the  route  beyond.  This  for- 
warding duty  arises  from  the  obligation  implied  in  taking  the  goods 
for  the  point  beyond  its  own  line.  The  common  law  imposes  no 
greater  duty  than  this.  If  more  is  expected  from  the  company 
receiving  the  shipment  there  must  be  a  special  agreement  for  it. 
This  is  the  doctrine  of  this  court,  although  a  different  role  of  liability 
is  adopted  in  England  and  in  some  of  the  states.  As  was  said  in 
Railroad  Co.  y.Manufaeturing  Co.:  "It  is  unfortunate  for  the  interests 
of  commerce  that  there  is  any  diversity  of  opinion  on  such  a  subject, 
especially  in  this  country,  but  the  rule  that  holds  the  carrier  only 
liable  to  the  extent  of  his  own  route,  and  for  the  safe  storage  and 
delivery  to  the  next  carrier,  is  in  itself  so  just  and  reasonable  that 
we  do  not  hesitate  to  give  it  our  sanction."  16  Wall.  824.  This  doc- 
trine was  approved  in  the  subsequent  case  of  PraU  v.  Rml/road  Co. 
92  Wall.  123,  although  the  contract  there  was  to  carry  through  the 
whole  route.  Such  a  contract  may  of  course  be  made  with  any  one 
of  different  connecting  lines.  There  is  no  objection  in  law  to  a  con- 
tract of  the  kind,  with  its  attendant  liabilities.  See,  also.  Int.  Co.  v. 
Railroad  Co.  104  U.  8.  15T. 

The  general  doctrine,  then,  as  to  transportation  by  connecting  lines, 
approved  by  this  court,  and  also  by  a  majority  of  the  state  courts, 
amounts  to  this :  That  each  road,  confining  itself  to  its  common-law 
liability,  is  only  bound,  in  the  absence  of  a  special  contract,  to  safely 
carry  over  its  own  route  and  safely  to  deliver  to  the  next  connecting 
carrier,  but  that  any  one  of  the  companies  may  agree  that  over  the 
whole  route  its  liability  shall  extend.  In  the  absence  of  a  special 
agreement  to  that  effect,  such  liability  will  not  attach,  and  the  agree- 
ment will  not  be  inferred  from  doubtful  expressions  or  loose  language, 
bnt  only  from  clear  and  satisfactory  evidence.  Although  a  railroad 
company  is  not  a  common  carrier  of  live  animals,  in  the  same  sense 
ihat  it  is  a  carrier  of  goods,  its  responsibilities  being  in  many  re8i>eots 
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different,  yet  when  it  undertakes  generally  to  carry  Bxuib.  freight  it 
assumea,  under  similar  conditions,  the  same  obligations,  so  far  as  the 
route  is  concerned  over  which  the  freight  is  to  be  carried. 

In  the  present  case  the  court  below  held  that  by  its  receipt,  con- 
strued in  the  light  of  the  circumstances  under  which  it  was  given,  the 
Michigan  Central  Bailroad  Company  assumed  the  responsibility  of 
transporting  the  cattle  over  the  whole  route  from  Chicago  to  Philadel- 
phia. It  did  not  submit  the  receipt  with  evidence  of  the  attendant 
oiroumstances  to  the  jury  to  determine  whether  such  a  through  con- 
tract was  made.  It  ruled  that  the  receipt  itself  constituted  such  a 
contract.  In  this  respect  it  erred.  The  receipt  does  not,  on  its  face, 
import  any  bargun  to  carry  the  freight  through.  It  does  not  say 
that  the  freight  is  to  be  transported  to  Philadelphia,  or  that  it  was 
received  for  transportation  there.  It  only  says  that  it  is  consigned  to 
the  order  of  Paris  Myrick,  and  that  the  Blakers  at  Philadelphia  are 
to  be  notified.  And,  after  the  description  of  the  property,  it  adds : 
"Marked  and  described  as  above  (contents  and  value  otherwise  un- 
known) for  transportation  by  the  Michigan  Central  Bailroad  Com- 
pany to  the  warehouse  at ,"  leaving  the  place  blank.    This 

blank  may  have  been  intended  for  the  insertion  of  some  place  on  the 
road  of  the  company,  or  at  its  termination.  It  cannot  be  assumed 
by  the  court,  in  the  absence  of  evidence  on  the  point,  that  it  was  in- 
tended for  the  place  of  the  final  destination  of  the  cattle.  On  the 
margin  of  the  receipt  is  the  following :  "Notice. — See  rules  of  trans- 
portation on  the  back  hereof."  And  among  the  rules  is  one  declar- 
ing that  goods  consigned  to  any  place  off  the  company's  line,  or  be- 
yond it,  would  be  sent  forward  by  a  carrier  or  freightman,  when  there 
are  such,  in  the  usual  manner,  the  company  acting  for  that  purpose 
as  the  agent  of  the  consignor  or  consignee,  and  not  as  carrier;  and 
that  the  company  would  not  be  responsible  for  any  loss,  damage,  or 
injury  to  the  property  after  the  same  shall  have  been  sent  from  its 
warehouse  or  station.  .  Though  this  rule,  brought  to  the  knowledge 
of  this  shipper,  might  not  limit  the  liability  imposed  by  a  specific 
through  contract,  yet  it  would  tend  to  rebut  any  inference  of  such  a 
contract  from  the  receipt  of  goods  marked  for  a  place  beyond  the  road 
of  the  company. 

The  doctrine  invoked  by  the  plaintiff's  counsel  against  the  limita- 
tion by  contract  of  the  common-law  responsibility  of  carriers,  has  no 
application.  There  is,  as  already  stated,  no  common-law  responsi- 
bility devolving  upon  any  carrier  to  transport  goods  over  other  than 
its  own  lines,  and  the  laws  of  Illinois  restricting  .the  right  to  lio^it 
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Bach  responsibility  do  not,  therefore,  toaoh  the  oase.  Nor  was  the 
common-law  liabilitj  of  the  defendant  corporation  enlarged  by  the 
fact  that  a  notice  of  the  charges  for  through  transportation  was 
posted  in  the  defendant's  station-house  at  Chicago.  Such  notices 
are  nsnally  fonnd  in  stations  on  lines  which  connect  with  other 
lines,  and  they  fnmish  important  information  to  shippers,  whonator- 
ally  desire  to  know  what  the  charges  are  for  through  freight,  as 
well  as  for  those  over  a  single  line.  It  would  be  unfortunate  if  this 
information  could  not  be  given  by  a  public  notice  in  the  station  of  a 
company  without  subjecting  that  company,  if  freight  is  taken  by  it, 
to  responsibility  for  the  manner  in  which  it  is  carried  on  intermediate 
and  connecting  lines  to  the  end  of  the  route.  Nor  was  the  liability 
of  the  company  affected  by  the  fact  that  the  notice  on  the  margin  of 
the  receipt  stated  that  the  ticket  given  might  be  "exchanged  for  a 
through  bill  of  lading."  It  would  seem  to  indicate  that  the  receipt 
was  not  deemed  of  itself  to  constitute  a  through  contract.  The 
through  bill  of  lading  may  also  have  contained  a  limitation  as  to  the 
extent  of  the  route  over  which  the  company  would  undertake-  to  carry 
the  cattle.  Besides,  if  weight  is  to  be  given  to  this  notice  as  charac- 
terizing the  contract  made,  it  must  be  taken  with  the  rule  to  which 
it  also  calls  attention,  that  the  company  assumed  responsibility  only 
for  transportation  over  its  own  line.  It  follows  from  the  views  ex- 
pressed that  the  court  below  erred  in  its  charge  that  the  ticket  or  bill 
of  lading  was  a  through  contract,  whereby  the  defendant  company 
agreed  to  transfer  the  cattle  to  Philadelphia,  and  safely  deliver  them 
there  to  the  order  of  Myrick. 

Our  attention  has  been  called  to  some  decisions  of  the  supreme 
court  of  Illinois  which  would  seem  to  hold  that  a  railroad  company 
which  receives  goods  to  carry,  marked  for  a  particular  destination, 
though  beyond  its  own  line,  is  prima  fade  bound  to  carry  them  to 
that  place  and  deliver  them  there ;  and  that  an  agreement  to  that 
effect  is  implied  by  the  reception  of  goods  thus  marked.  HUnoia  Cent. 
R.  Co.  V.  Frankenberg,  64:  HI.  88;  Same  v.  Johnson,  84  III.  889. 
A.ssuming  that  such  is  the  purport  of  the  decisions  they  are  not  bind- 
ing upon  ns.  What  constitutes  a  contract  of  carriage  is  not  a  ques« 
tion  of  local  law  upon  which  the  decision  of  a  state  court  must 
control.  It  is  a  matter  of  general  law,  upon  which  this  court  will 
exercise  its  own  judgment.  Chicago  City  v.  Rolibin$,  2  Black,  429 ;  Bail' 
road  Co.  v.  Nat.  Bank.  102  U.  8.  14;  and  Hough  v.  By.  Co.  100  U. 
S.  213; 
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If  the  dootrine.  of  the  Bnpreme  oonrt  of  lUinoiB,  as  to  what  eonsti- 
tates  a  oontraot  of  oarriage  over  connecting  lines  of  roads,  is  sound, 
it  ought  to  govern,  not  only  in  Illinois,  but  in  other  states;  and  yet 
the  tribunals  of  other  states,  and  a  majority  of  them,  hold  the  reverse 
of  the  Illinois  court,  and  coincide  with  the  views  of  this  court.  Such 
is  the  ease  in  Massachusetts.  NvMing  v.  Railroad  Co.  1  Gray,  508; 
Burrough$  v.  RaUroad  Co.  100  Mass.  26.  If  we  are  to  follow  on  this 
subject  the  ruling  of  the  state  courts,  we  should  be  obliged  to  give  a 
different  interpretation  to  the  same  act — the  reception  of  goods  marked 
for  a  place  beyond  the  road  of  the  company — ^in  different  states,  hold- 
ing it  to  imply  one  thing  in  Illinois  and  another  in  Massachusetts. 

The  judgment  must  be  reversed,  and  the  case  remanded  for  a  new 
trial;  and  it  is  so  ordered. 


(106  U.  a  BU) 

Pattbbson,  for  the  use,  eto.,  v.  Ltrdb. 
(Januaiy  8, 188S.) 

OORPOIIATIOHB— firOOKHOUlBKS— INDIVIDVAI.  lilABIUTr. 

Under  the  laws  of  Oregon  the  Individual  liability  of  atockholden  for  the  indebt> 
ness  of  the  corporation  is  limited  to  the  amount  of  their  gtoclc  subscribed  and 
unpaid,  and  the  remedy  of  the  creditor  to  enforce  this  liability  is  inequity;  and 
when  the  stockholder  is  sued  by  a  creditor  for  the  money  he  owes,  it  must  be  in- 
a  way  to  put  'what  he  pays  dii«ctly  or  indirectly  into  the  treasury  of  the  cor- 
poration for  distribution  according  to  law. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  niinois. 

C.  M.  Harris,  for  plaintiff  in  error. 

Chat.  M.  Osbom,  for  defendant  in  error. 

Waitb,  C.  J.  The  only  question  we  deem  it  necessary  to  consider 
in  this  case  is  whether  a  creditor  of  a  corporation,  formed  aind 
organized  under  the  general  laws  of  Oregon  "in  relation  to  the 
formation  of  private  corporations, "  can  maintain  an  action  at  law 
against  a  stockholder  to  recover,  out  of  an  unpaid  balance  of  sub- 
scription to  the  capital  stock,  the  debt  due  to  him  from  the  corpora- 
tion. The  constitution  of  Oregon,  art.  11,  §  3,  provides  that  "the 
stockholders  of  all  corporations  and  joint-stook  companies  shall 
be  liable  for  the  indebtedness  of  said  corporation  to  the  amount  of 
their  stock  subscribed  and  unpaid,  and  no  more." 
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Section  14  of  the  statute  "in  relation  to  the  formation  of  private  cor- 
porations'* is  as  follows : 

"  St)C.  14.  All  sales  of  stock,  whether  Toluntary  or  otherwise,  transfer  to 
the  purchaser  all  rights  of  the  original  holder  or  person  from  whom  the  same 
is  pnrchased,  and  subject  such  purchaser  to  the  payment  of  any  unpaid  bal- 
ance dae  or  to  become  due  on  such  stock.  But  if  the  sale  be  voluntary,  the 
seller  is  still  liable  to  existing  creditors  for  the  amount  of  such  balance,  unless 
the  same  be  duly  paid  by  such  purchaser." 

Sinoe  this  ease  was  decided  below,  the  supreme  court  of  Oregon 
has  passed  on  the  same  question,  and  in  Btuh  t.  Cartwright,  1  Or. 
829,  determined  that  the  individual  liability  of  stoekholders  for  the 
indebtedness  of  the  corporation  is  limited  to  the  amount  of  their  stock 
subscribed  and  unpaid,  and  that  the  remedy  of  the  creditor  to  enforce 
this  liability  is  in  equity,  where  the  rights  of  the  corporation,  the 
stockholder,  and  all  the  creditors  can  be  adjusted  in  one  suit.  Of 
the  correctness  of  this  decision  we  have  no  donbt.  The  liability  of 
the  stockholder  is  upon  his  subscription ;  that  is  to  say,  upon  his  obli- 
gation to  contribute  to  the  capital  stock,  which  is  a  trust  fund  for  the 
benefit  of  those  to  whom  the  corporation,  as  a  corporation,  becomes 
liable.  Saicyer  v.  Hoag,  17  Wall.  620.  The  constitution  of  Oregon 
created  no  new  right  in  this  particular;  it  simply  provided  for  the 
preservation  of.  an  old  one.  The  liability  ander  this  provision  is  not 
to  the  creditors,  bnt /or  the  indebtedness.  That  is  no  more  than  the 
liability  created  by  the  subscription.  The  subscription  is  part  of  the 
assets  of  the  corporation,  at  least  so  far  as  creditors  are  concerned. 
The  liability  of  the  stockholder  to  the  creditor  is  through  the  corpo- 
ration, not  direct.  There  is  no  privity  of  contract  between  them,  and 
the  creditor  has  not  been  given,  either  by  the  constitution  or  the  stat- 
ute, any  new  remedy  for  the  enforcement  of  his  rights.  The  stock- 
holder is  liable  to  the  extent  that  the  subscription  represented  by  his 
stock  requires  him  to  contribute  to  the  corporate  funds,  and  when 
sued  for  the  money  he  owes,  it  must  be  in  a  way  to  pat  what  he  pays, 
directly  or  indirectly,  into  the  treasury  of  the  corporation  for  distribu- 
tion according  to  law.  No  one  creditor  can  asBume  that  he  alone  is 
entitled  to  what  any  stockholder  owes,  and  sue  at  law  so  as  to  appro- 
priate it  exclusively  to  himself. 

The  judgment  of  the  oirooit  oonrt  is  affirmed. 
T.l— 28 
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(lOS  U.  a.  696) 

Town  or  Bbd  Boos  v.  Hbmbt. 

(Janiuuy  8, 1888.) 

Statdtobt  CoNBTBtronoR— Rsfeai.  bt  Iuplioatiok— BoItds  nr  Axd  ov  Rah.- 

BOAD. 

Wben  an  sfflrmatiTO  statute  contains  no  expression  of  a  purpose  to  repeal  a  prior 
law,  it  does  not  repeal  it  unless  the  two  acts  are  in  irreconcilable  conflict,  or 
unless  the  later  statute  covers  the  whole  ground  covered  by  the  earlier,  and  is 
clearly  intended  as  a  substitute  for  it;  and  the  intentton  of  the  legislature  to 
repeal  must  be  manifest  and  clear. 

While  an  act  of  the  legislature  requires  only  the  vote  of  a  majority  of  the  legal 

voters  of  the  town  before  the  bonds  authorized  thereby  could  be  lawfully  issued, 
and  a  later  act  requires  a  vote  of  a  majority  of  the  supervisors,  as  well  as  a  vote 
of  the  majority  of  the  legal  voters,  to  warrant  the  issue  of  bonds  under  its  au- 
thority,— the  former' act  authorizing  the  towns  in  a  certain  group  of  counties  to 
aid  in  the  construction  of  one  line  of  railroad,  and  the  later  act  to  authorize  the 
towns  in  another  group  of  counties  to  aid  in  the  construction  of  another  line 
of  road, — it  was  not  the  intention  of  the  legislature,  by  the  passage  of  the  later 
act,  to  repeal  the  former  act,  either  totally  or  partially;  and  the  mere  circum- 
atance  that  a  certain  county  happens  to  be  named  in  both  acts,  wiU  not  show 
such  a  purpose  as  to  that  county. 

Where  a  railroad  bad  fully  complied  with  all  the  conditions  Imposed  by  an  act  of 
the  legislature,  upon  which  a  town  had  agreed  to  issue  its  bonds  in  aid  of  such 
construction,  the  company  is  entitled  to  the  bonds,  and  the  legislature  cannot 
by  a  subsequent  act  forbid  their  issue. 

In  Error  to  the  Girouit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

The  legislature  of  the  state  of  Minnesota,  on  March  6, 1868,  passed 
an  act  entitled  "An  act  to  authorize  the  towns  in  Fillmore,  Mower, 
Freeborn,  Faribault,  Martin,  and  Jackson  counties  to  issue  bonds  to 
aid  in  the  construction  of  any  railroad  running  into  or  through  said 
counties."  The  first  three  sections  of  this  act,  which  are  the  only 
ones  material  to  this  case,  were  as  follows: 

"  Section  1.  Each  town  in  the  counties  of  Fillmore,  Mower,  Freeborn,  Fari- 
bault, Martin,  and  Jackson  is  authorized  to  issue  bonds  as  hereinafter  provided 
to  aid  in  the  construction  of  any  railroad  running  into,  or  proposed  to  be  built 
through,  either  or  all  of  the  counties  aforesaid. 

"Sec  2.  Said  bonds  shall  be  issued  in  sums  of  not  less  than  8100  each, may 
bear  interest  at  a  rate  not  exceeding  10  per  cent,  per  annum,  payable  annually, 
and  shall  run  for  a  period  not  exceeding  10  years  from  their  respective  dates. 
They  shall  be  signed  by  the  ctiairman  of  the  board  of  supervisors^  and  coun- 
tersigned by  the  town  clerk  of  such  towns;  and  the  principal  and  interest  as 
they  become  due  shall  be  payable  to  the  person  or  corporation  to  whom  they 
shall  be  issued,  or  bearer,  on  presentation  to  the  town  treasurer. 
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"Sec.  3.  Any  town  in  either  of  the  {^foresaid  counties  may,  at  any  usual  or 
regularly-called  special  meeting,  by  vote  of  a  majority  of  the  l^al  voters  of 
such  town  present  and  voting,  fix  the  amount  and  size  of  bonds  to  be  issued 
by  such  town,  the  rate  of  interest,  and  the  date  of  payment  of  all  and  any 
thereof,  and  the  person  or  corporation  to  whom  the  same  shall  be  issued  and 
made  payable,  and  the  time  at  which  and  the  terms  and  conditions  upon  which 
the. same  will  be  issued;  and  such  town  may,  at  such  meeting,  by  vote,  dele* 
gate  all  or  any  of  the  foregoing  powers  to  the  board  of  supervisors  or  any  com- 
mittee appointed  by  the  town." 

Afterwards,  on  Febraary  27,  1869,  this  act  was  amended  by  sub- 
stituting 80  instead  of  10  years  as  the  limit  of  time  at  or  within 
which  the  bonds  were  to  be  made  payable.  While  this  law,  thus 
amended,  was  in  force,  to-wit,  on  May  9,  1869,  the  8oathem  Minne- 
sota Bailroad  Company,  by  Qark  W.  Thompson,  its  general  man- 
ner, made  the  following  proposition  to  certain  towns  in  the  counties 
of  Mower  and  Fillmore,  among  which  was  the  town  of  Bed  Book,  the 
plaintiff  in  error : 

"I  propose,  in  the  name  of  the  Southern  Minnesota  Railroad  Company,  to 
baild  and  put  in  operation  the  Southern  Minnesota  Railroad,  from  its  present 
terminus  in  Fillmore  county  to  some  point  on  the  Minnesota  Central  Railroad, 
on  or  before  the  thirty-first  day  of  December,  1872,  on  the  following  condi- 
tions, to-wit: 

"  That  the  following  towns  in  Fillmore  and  Mower  counties  shall  vote  and 
certify  to  the  Southern  Minnesota  Railroad  Company  the  following  amount  of 
bonds  of  their  respective  towns,  payable  in  20  years,  with  7  per  cent,  annual 
interest:  Fillmore,  $15,000;  Spring  Valley,  925,000;  Frankfort,  915,000; 
Grand  Meadow,  •15,000;  Red  Rock,  •25,000;  and  Walthan,  $15,000;the  bonds 
not  to  be  delivered,  and  the  interest  not  to  commence,  until  said  completed 
road  shall  reach  the  town,  or  some  point  as  far  west  as  the  eastern  line  of  the 
town,  voting  the  aid,  if  said  road  shall  be  done  by  the  time  specified." 

On  May  15, 1869,  a  special  meeting  of  the  legal  voters  of  the 
town  of  Bed  Book  was  held,  at  which  the  following  resolutions  were 
passed  by  a  majority  of  the  legal  voters  present  and  voting  at  said 
meeting : 

"  Resolved,  that  under  the  provisions  of  an  act  of  the  legislature  of  the 
state  of  Minnesota,  entitled  'An  act  to  authorize  the  counties  of  Fillmore, 
Mower,  Freeborn,  Faribault,  Martin,  and  Jackson  to  issue  bonds  to  aid  in  the 
construction  of  any  railroad  running  into  or  through  said  counties,'  the  super- 
visois  of  the  town  of  Red  Rock,  Mower  county,  Minnesota,  and  their  succes- 
sors in  office,  be  and  are  hereby  authorized  and  required  to  issue  and  deliver  the 
Southern  Minnesota  Railroad  Company  the  bonds  of  said  town,  with  interest 
coupons  attached,  to  the  amount  of  925,000,  such  bonds  to  bear  interest  at  the 
rate  of  7  per  cent,  per  annum,  payable  annually;  such  bonds  to  be  issued  in 
denominations  of  not  less  than  $1,000  each,  and  to  be  payable  in  20  years  from 
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their  date,  and  to  be  signed  by  the  chairman  of  said  board  of  supervisora  and 
attested  by  the  clerk  of  said  town,  wbeneTsr  said  railroad  company  shall  have 
completed  its  said  road  from  its  present  termination,  Fillmore  county,  to  some 
point  within  100  rods  of  the  S.  E.  comer  of  the  N.  E.  4  of  section  9,  in  town 
ship  103  N.,  of  range  17  W.,  and  shall  have  established  a  regular  freight  and 
passenger  depot  and  are  doing  business  therefrom. 

"  Besolved,  that  the  bonds  shall  not  be  issued  or  delivered  to  said  company, 
and  no  obligation  incurred  by  said  town  by  voting  of  this  resolution,  unless 
said  company  shall  have  completed  said  road  to  said  point  by  the  thirty-first 
day  of  December,  1872." 

Prior  to  the  issue  of  the  bonds  mentioned  in  these  resolationB  the 
railroad  company  never  formally  agreed  in  writing  to  the  terms  and 
conditions  on  which  the  bonds  were  voted,  bat  in  the  fall  of  1869  it 
located  its  road  between  the  points  and  apon  the  line  mentioned  in 
the  resolution  oi  the  town  of  Bed  Book  above  set  forth;  and  in  De- 
cember of  that  year  let  the  contract  for  constmoting  that  portion  of 
its  line  so  located,  and  the  work  of  constraotion  was  at  once  begun  and 
was  carried  on  duJciQg  the  winter,  spring,  and  summer  of  the  year  1870. 
Before  the  close  of  the  summer,  and  more  than  two  years  before  the 
time  fixed  in  the  resolution  of  the  town  of  Bed  Book,  the  railroad 
company  had  complied  with  all  the  terms  and  conditions  of  that  res- 
olution, and  had  completed  its  road  between  the  points  and  upon  the 
line  prescribed  in  the  resolution,  and  had  built  the  depot,  and  was 
"doing  business  thereupon."  Whereupon,  in  pursuance  of  the  propo- 
sition made  to  the  railroad  company  in  said  resolution  of  May  15, 
1869,  the  town  of  Bed  Bock,  on  March  9,  1871,  issaed  to  the  donth- 
ern  Minnesota  Bailroad  Company  25  bonds  of  $1,000  each,  foiling 
due  in  20  years.  The  bonds  referred  on  their  face  to  the  law  of  the 
state  and  the  vote  of  the  legal  voters  of  the  town  of  Bed  Bock  by 
which  it  was  supposed  the  issue  of  the  bonds  was  authorized,  and 
they  recited  that  the  railroad  company  had  folly  pei-formed  the  con- 
ditions apon  which  the  town  had  promised  to  issue  the  bonds.  After 
the  issue  of  the  said  bonds,  and  before  the  maturity  of  the  first  cou- 
pons thereunto  attached,  the  Southern  Minnesota  Bailroad  Company, 
which  was  then  the  holder  of  said  bonds  and  coupons,  sold,  trans- 
ferred, and  delivered  the  bonds,  with  all  the  coupons  appertaining 
thereto  attached  to  the  same,  to  the  plaintiff,  for  the  consideration 
of  $900  in  money  for  each  of  said  bonds,  such  price  then  being  the 
full  market  value  of  the  same,  which  money  was  forthwith  paid  by 
the  plaintiff  to  the  said  company.  At  the  time  of  such  purchase  and 
payment  of  such  money,  the  plaintiff  had  no  knowledge  of  any  of  the 
■special  acts  of  the  legislature  hereinafter  mentioned,  and  no  knowledge 
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of  the  proceediiiKB  of  the  electors  or  other  authorities  of  said  town  of 
Bed  Bock,  except  what  he  derived  from  the  recitals  contained  in  the 
said  bonds. 

This  snit  was  brought  apon  ooapons  which  had  fallen  dne  since  the 
defendant  in  error  became  the  holder  of  the  bonds.  The  defense  set 
up  on  the  trial  in  the  circuit  court  was  this :  That  before  the  railroad 
company  had  folly  complied  with  the  conditions  upon  which  the  town 
of  Bed  Book  had  proposed  to  issue  its  bonds,  to- wit,  on  March  5, 
1870,  the  legislature  of  Minnesota  passed  an  act,  the  sections  of 
which  pertinent  to  this  case  are  as  follows : 

"Section  1.  Each  township  and  village,  town  and  incorporated  city  in  the 
counties  at  Mower,  Dodge,  Goodhue,  and  Dakota,  by  a  vote  of  a  majority  of 
the  supervisors  of  any  township,  or  of  the  majority  of  the  city  council  of  any 
such  village,  town,  or  city,  as  hereinafter  provided,  may  create  and  issue  its 
bonds,  with  interest  coupons  attached,  to  aid  in  the  construction  of  any  rail- 
road running  into  or  proposed  to  be  built  through  either  or  all  of  the  counties 
aforesaid. 

"Sec.  2.  The  majority  of  the  supervisors  of  any  township,  or  the  majority 
of  the  village,  town,  or  city  council  of  any  such  village,  town,  or  city  in  the 
aforesaid  counties,  may  fix  the  amount  and  size  of  the  l>onds  to  be  issued  by 
said  township,  village,  town,  or  city,  the  rate  of  interest  and  the  date  of  pay- 
ment of  all  or  any  part  thereof,  and  the  person  or  corporation  to  whom  the 
same  shaU  be  issued  and  made  payable,  and  the  time  at  which,  and  the 
terms  and  conditions  upon  which,  the  same  shall  be  issued  to  such  corporation. 

"Sec.  8.  Before  the  bonds  are  issued  in  any  township  or  incorporated  vil- 
lage, town,  or  city,  the  question  of  issuing  them  shall  be  submitted  to  the 
legal  voters  thereof  by  the  supervisors  of  said  township,  or  by  the  council  of 
said  village,  town,  or  city.  And  the  supervisors  of  townships  and  common 
councils  of  said  villages,  towns,  and  cities  are  hereby  authorized  to  appoint 
and  call  special  elections  for  sudi  purposes,  which  elections  sliall  be  called  and 
conducted  in  such  form  and  manner  as  elections  are  usually  conducted  in  such 
townships,  villages,  towns,  or  cities." 

The  aot  further  provided  that  if  the  majority  of  the  voters  at  snoh 
election  voted  for  the  issue  of  the  bonds,  the  said  supervisors  or  the 
said  common  oonnoil  should  cause  the  bonds  to  be  delivered  to  the 
railroad  company  whenever  it  should  have  complied  with  the  terms 
and  conditions  upon  which  the  bonds  were  to  be  issued.  Afterwards, 
to-wit,  on  Maroh  9,  1871,  and  before  the  bonds  in  controversy  were 
issued,  the  legislature  amended  the  first  section  of  the  aot,  so  as  to 
make  it  read  as  follows : 

"Section  1.  Each  township,  village,  town,  and  incorporated  city  in  the 
counties  of  Mower,  Dodge,  and  Goodhue,  by  a  vote  of  a  majority  of  the  super- 
visors of  any  township  or  of  tlie  majority  of  the  city  council  of  any  such  vil- 
lage^ town,  or  city,  subject  to  the  approval  and  ratification  of  the  legal  voters 
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of  said  township,  village,  town,  or  city,  as  hereinafter  provided,  may  create 
and  issue  its  bonds,  with  interest  coupons  attached,  to.  aid  in  the  construction 
of  any  railroad  running  into  or  proposed  to  be  built  through  either  or  all  the 
counties  aforesaid." 

This  was  followed  by  a  repealing  section,  as  follows : 

"Sec.  2.  All  acts  and  parts  of  acts  inconsistent  with  this  act  are  hereby 
repealed." 

The  contention  of  the  town  of  Bed  Bock  in  the  cironit  court  was 
that  the  act  of  1868,  under  which  it  was  claimed  that  the  bonds  had 
been  issaed,  had  been  repealed  by  the  above-mentioned  acts  of  1870 
and  1871.  Upon  this  question  the  judges  of  the  circuit  court  were  divi* 
ded  in  opinion.  In  accordance  with  the  opinion  of  the  presiding  judge, 
judgment  was  rendered  in  favor  of  the  plaintiff,  and  the  question  upon 
which  the  judges  differed  was  certified  to  this  court  for  its  decision. 

Oordon  E.  CoU,  for  plaintiff  in  error. 

W.  P.  Clough  and  E.  O.  Rogers,  for  defendant  in  error. 

Woods,  J.  The  statute  of  March  6, 1870,  is  an  affirmative  act,  and 
contains  no  express  repeal  of  the  act  of  March  6,  1868.  The  ques- 
tion is,  therefore,  whether  the  former  act  repeals  the  latter  by  impli- 
cation. The  leaning  of  the  courts  is  against  repeals  by  implication, 
(U.  S.  V.  Tynen,  11  Wall.  88,)  and  if  it  be  possible  to  reconcile  two 
statutes,  one  will  not  be  held  to  repeal  the  other.  McCool  v.  SmiUi, 
1  Black,  459.  It  was  held  by  this  court,  in  the  case  of  Wood  v.  U. 
S.  16  Pet.  342,  that  a  repeal  by  implication  must  be  by  "necessary 
implication;  for  it  is  not  sufficient  to  establish  that  subsequent  laws 
cover  some  or  even  all  the  cases  provided  for  by  it,  for  they  may  be 
merely  affirmative  or  cumulative  or  auxiliary."  In  the  case  of  U. 
8.  V.  Tynen,  ubi  mipra,  it  was  declared  by  Mr.  Justice  Field,  speak- 
ing for  the  court,  that  "it  is  when  the  later  act  plainly  shows  that  it 
was  intended  as  a  substitute  for  the  former  act  that  it  will  operate  as  a 
repeal  of  that  act."  So  in  the  case  of  Henderson's  Tobacco,  11  Wall. 
652,  this  court  said,  Mr.  Justice  Stbono  delivering  its  opinion,  that 
"when  the  powers  and  directions  under  the  several  acts  are  such  as 
may  well  subsist  together,  an  implication  of  repeal  cannot  well  be 
allowed."  In  the  case  of  King  v.  Cornell,  ante,  312,  the  chief  justice, 
expressing  the  opinion  of  the  court,  on  this  point  said : 

"While  repeals  by  implication  are  not  favored,  it  is  well  settled  that  when 
two  acts  are  not  in  all  respects  repugnant,  if  the  later  act  covers  the  whole 
subject  of  the  earlier,  and  embraces  new  provisions  which  plainly  show  that 
the  last  was  intended  as  a  substitute  for  the  first,  it  will  operate  as  a  repeal." 
See,  also,  Murdoch  v.  MemphU,  20  Wall.  59a 
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The  result  of  the  authorities  cited  is  that  when  an  affirmative  stat- 
ute contains  no  expression  of  a  purpose  to  repeal  a  prior  law,  at  does 
not  repeal  it  nnless  the  two  acts  are  in  irreconcilable  conflict,  or  un- 
less the  later  statute  covers  the  whole  ground  occupied  by  the  earlier 
and  is  clearly  intended  as  a  substitute  for  it,  and  the  intention  of  the 
legislature  to  repeal  must  be  clear  and  manifest. 

Guided  by  this  rule,  we  are  to  settle  the  question  upon  which 
the  judges  of  the  circuit  court  were  divided  in  opinion.  It  must  be 
conceded  that  while  the  act  of  1868  requires  only  the  vot6  of  a  ma- 
jority of  the  legal  voters  of  the  town  before  the  bonds  authorized 
thereby  could  be  lawfully  issued,  the  act  of  1870  requires  a  vote  of  a 
majority  of  the  supervisors,  as  well  as  a  vote  of  the  majority  of  the 
legal  voters,  to  warrant  the  issue  of  bonds  under  its  authority.  It  is, 
therefore,  clear  that  the  conditions  upon  which  the  towns  of  Mower 
county  were  authorized  to  issue  their  bonds  were  different  under  the 
two  acts.  Nevertheless,  we  are  of  opinion  that  the  later  act  was 
neither  repugnant  to  nor  was  it  intended  as  a  substitute  for  iihe 
former.  This,  we  think,  will  appear  from  the  following  considera- 
tions. The  act  of  1868  authorized  the  issue  of  bonds  by  the  towns 
of  five  counties,  namely,  Fillmore,  Mower,  Freeborn,  Faribault,  Mar- 
tin, and  Jackson.  The  map  of  Minnesota  discloses  the  fact  that  they 
form  a  part  of  the  southern  tier  of  the  counties  of  the  state,  and,  be- 
ginning at  the  Mississippi  river,  extend  in  a  right  line  from  east  to 
west  in  the  order  named  in  the  act.  It  appears  from  the  record  that 
prior  to  the  passage  of  the  act  of  1868  the  Southern  Minnesota  Bail- 
road  Company  was  chartered  and  empowered  to  construct  and  use  a 
railroad  from  the  Mississippi  river  westward  across  the  state  of  Min- 
nesota to  its  western  boundary.  This  fact  makes  it  reasonably  clear 
!  that  the  object  of  the  act  of  1868  was  to  authorize  the  towns  of  the 

I  counties  named  to  issue  their  bonds  in  aid  of  the  construction  of  that 

line  of  railroad.  The  act  of  1870  authorizes  the  towns,  etc.,  of  the 
counties  of  Mower,  Dodge,  Goodhue,  and  Dakota  to  issue  bonds  to 
aid  in  the  construction  of  any  railroad  running  into  or  proposed  to  be 
built  through  either  or  all  of  said  counties.  The  map  shows  that 
these  counties,  beginning  with  Mower,  on  the  southern  boundary  of 
the  state,  extend  in  a  line  northwardly  to  the  Mississippi  river  oppo- 
site St.  Paul.  It  is,  therefore,  reasonably  clear  that  the  purpose  of 
this  law  was  to  aid  in  the  construction  of  a  line  of  railroad  running 
north  and  south  through  these  counties.  It  is  true  that  each  of  the 
acts  authorizes  the  towns  to  issue  bonds  in  aid  of  any  railroad  run- 
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ning  into  either  of  the  oonnties  named  therein,  bat  this  fact  is  con< 
Bistent  with  the  general  purpose  of  the  act  as  above  indicated. 

We  have,  therefore,  two  aots, — one  passed  to  authorize  the  towns  in 
a  certain  group  of  counties  to  aid  in  the  construction  of  one  line  of 
railroad,  and  the  other  to  authorize  the  towns  in  another  group  of 
counties  to  aid  in  the  construction  of  another  line  of  road,  and  the 
county  of  Mower  happens  to  be  conunon  to  both  groups.  When  we 
consider  the  different  objects  which  it  is  reasonably  clear  the  legis- 
lature had  in  view  in  the  passage  of  these  two  acts,  it  is  a  fair  oon- 
stroction  to  hold  that  it  was  not  the  intention  of  the  legislature,  by 
the  passage  of  the  later  act,  to  repeal  the  older  act,  either  totally  or 
partially.  It  is  not  contended  that  the  supposed  repeal  affected  any 
of  the  counties  named  in  the  first  act  except  the  county  of  Mower.  If 
the  method  of  authorizing  the  issue  of  bonds  in  that  act  was  an 
unsafe  and  vicious  one,  which  the  legislature  intended  to  change,  why 
did  it  not  repeal  the  act  as  to  other  counties  and  apply  to  them  also 
the  restrictions  contained  in  the  later  act?  It  would  not  be  an 
unwarranted  construction  of  the  two  acts  to  hold  that  bonds  issued  in 
aid  of  an  east  and  west  line  of  railroad  passing  through  the  counties 
named  in  the  act  of  March  6,  1868,  should  be  issued  in  conformity 
with  that  act,  and  that  bonds  issued  in  aid  of  a  north  and  south  line 
of  railroad  running  through  tbe  counties  named  in  the  act  of  March 
5,  1870,  should  be  issued  in  conformity  with  the  latter  act.  We 
think  that  the  circumstance  that  the  county  of  Mower  happens  to  be 
in  both  groups  of  counties  does  not  show  a  purpose  on  the  part  of  the 
legislature  to  repeal  the  first  act,  so  fyt  as  it  affects  that  county. 

The  language  of  the  act  of  1868  might  have  been  sufficient  to 
authorize  the  towns  in  Mower  county  to  issue  bonds  in  aid  of  a  north 
and  south  line  of  railroad,  but  it  was  necessary  to  pass  an  act  to 
authorize  the  towns  in  the  counties  of  Dodge,  Goodhue,  and  Dakota 
to  issue  bonds  in  aid  of  such  a  road.  In  passing  this  act  the  county 
of  Mower  was  included,  doubtless,  for  the  purpose  of  making  clear 
and  unquestionable  tbe  authority  of  towns  in  that  county  to  issue 
bonds  for  the  same  purpose.  We,  therefore,  find  no  repugnance  be- 
tween the  statutes,  nor  do  we  find  the  later  act  to  be  a  revision  of  the 
entire  subject  covered  by  the  older  act,  nor  to  be  intended  as  a  sub- 
stitute for  it.     There  is,  therefore,  no  repeal. 

There  is  another  consideration  which  is  entitled,  in  our  opinion,  to 
some  weight,  and  that  is,  that  before  tbe  act  of  1870  was  passed  the 
railroad  company  had  made  considerable  progress  in  performing  the 
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conditions  upon  whioh  the  town  of  Bed  Bock  had  agreed  to  issne  its 
bonds.  It  had  located  its  line  of  road  according  to  the  proposition 
made  by  the  town,  and  had  for  more  than  two  months  been  engaged 
in  eonstmoting  its  road  upon  that  line.  It  is  trae,  it  was  under  no 
binding  contract  with  the  town  to  go  on  and  complete  the  line,  but  it 
had  unmistakably  manifested  its  purpose  to  do  so,  and  had  expended 
and  was  expending  large  sums  of  money  in  an  effort  to  comply  with 
the  conditions  upon  which  the  town  had  agreed  tp  issne  its  bonds. 
If,  under  these  circumstances,  the  legislatnre  had  withdrawn  the  au- 
thority of  the  town  to  issue  its  bonds,  or  had  imposed  new  conditions 
upon  the  issne,  it  wonld  have  been  an  aot  of  bad  faith.  If  possible, 
we  should  give  such  a  construction  to  the  act  of  the  legislature  as 
would  relieve  the  state  from  such  %a  imputation.  Broughtoa  v.  Pen. 
$aeola.  93  U.  S.  266. 

The  amendatory  act  of  March  S,  1871,  with  ita  repealing  elause, 
can  have  no  effect  on  this  controversy.  That  act  was  passed  more 
than  six  months  after  the  railroad  had  folly  complied  with  all  the 
conditions  upon  which  the  town  of  Bed  Bock  had  agreed  to  issne  its 
bonds.  It  was  too  late  then  for  the  legislature  to  interfere.  The 
railroad  company  was  entitled  to  the  bonds,  and  any  attempt  by  the 
legislature  to  forbid  their  issue  would  have  been  nneonstitutional  and 
void. 

The  burden  is  on  the  plaintiff  in  error  to  make  it  appear  that  the 
act  of  March,  1868,  which  authorized  the  issue  of  the  bonds,  the 
coupons  of  which  are  in  suit,  was  repealed  by  the  subsequent  act  of 
1870.  In  view  of  the  considerations  which  we  have  stated,  we  are  of 
opinion  that  the  repeal  has  not  been  satisfactorily  shown.  On  the 
contrary,  we  think  it  reasonably  clear  that  no  repeal  of  the  former 
act  was  intended  by  the  passage  of  the  set  of  1870. 

As  this  view  coincides  with  the  opinion  of  the  presiding  jndge  in 
the  circuit  court,  upon  which  the  judgment  of  that  court  was  based, 
it  follows  that  the  judgment  should  be  affirmed;  and  it  is  so  ordered. 
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(106  U.  a  487) 

GiTT  or  PiBEBBBBTma  V.  Bbown  and  oihexs. 

(Januarr  §,  1883.) 

HcmoiFAL  BoHDB— PBrriss  PtrnFosBB— Ikvaliditt— Earoirxir—RBaLAHiiTioii 

OF  Pbofsbtt. 

The  act  of  the  legislatare  of  West  Virginia,  passed  December  16,  1868,  e.  118, 
authorizing  the  city  of  Farkeraburg  to  issue  its  bonds  for  the  purpose  of  lend- 
ing  the  same  to  persons  engaged  in  manufacturing,  was  invalid,  and  the  bonds 
issued  under  it  are  void,  as  against  the  city. 

As  the  consideration  for  bonis  to  the  amount  of  $20,000,  issued  by  the  city  to  TS.., 
tinder  said  act,  he  executed  lo  J. ,  as  trustee,  a  deed  conveying  to  J.  certain  real 
estate  and  personal  property,  in  trust  to  secure  the  payment  by  M.  to  the  city 
of  semi-aiinual  interest  on  $20,000,  and  of  annual  instaUments  on  the  principal, 
with  a  power  of  sale  in  case  of  default.  The  bonds  were  payable  to  H.  or  order. 
He  indorsed  them  in  blank  and  sold  them  to  the  plaintiils,  who  bought  them 
for  value,  in  good  faith.  M.  paid  to  the  city  one  installment  of  mterest.  The 
city  made  five  payments  of  interest  on  the  bonds.  It  took  into  its  possession 
the  property  and  refused  to  make  further  payments  of  interest.  In  a  suit  in 
equity  brought  by  the  holders  of  the  bonds  against  the  city,  heUi — 

(1)  The  bonds  were  void  because  the  necessary  amount  to  pay  the  principal  and 
interest  of  them  was  to  be  raised  by  taxation,  and  such  taxation  was  not  tax- 
ation for  a  public  object,  and  the  constitution  of  the  state  did  not  authorize 
such  taxation,  and  the  legislature  had  no  power  to  pass  said  act. 

(2)  The  payment  of  interest  on  the  bonds  by  the  city  did  not,  nor  did  the  acts  of  its 
officers  or  agents  in  dealing  with  the  property,  operate,  by  way  of  estoppel  or 
ratification,  to  make  the  city  liable  on  the  bonds,  there  having  been  a  total 
want  of  power  to  issue  them  originally. 

(S)  The  bill  having  prayed  for  a  receiver  of  the  property,  but  none  having  been  ap- 
plied for,  and  the  suit  not  having  been  brought  to  a  hearing  for  nearly  three 
years,  and  the  city  having  been  allowed  to  control  and  manage  the  property 
meantime,  and  M.  being  a  party  to  the  suit,  and  making  no  defense  and  the 
city  having  acted  in  good  faith  and  with  reasonable  discretion  in  taking  care 
of  the  property  and  disposing  of  some  of  it,  the  receipt  of  the  property  by  the 
city  did  not  create  an  obligation  on  its  part  to  pay  the  bonds. 

(4)  M.  had  a  right  to  reclaim  the  property  and  to  call  on  the  city  to  account  for  it, 
in  disaffirmance  of  the  illegal  contract,  the  transaction  being  merely  malum 
prohibitum,  and  the  city  being  the  principal  offender.  Such  right  passed  to  the 
plaintifb  as  an  incident  to  the  bonds. 

S)  A  decree  was  ordered  declaring  that  the  city,  in  issuing  the  bonds,  exceeded  its 
lawful  powers,  and  that  they  cannot  be  enforced  as  obligations  of  the  city,  and 
providing  for  a  sale  of  the  remaining  property,  and  the  taking  of  an  account 
between  the  city  and  the  property,  crediting  the  city  with  the  sums  it  had  paid 
in  good  faith  to  acquire,  protect,  preserve,  and  dispose  of  the  property,  and  for 
insurance  and  taxes,  and  the  amount  it  had  paid  in  paying  the  coupons  it  had 
paid,  and  charging  it  with  what  it  had  received,  but  not  charging  It  with  any 
sum  for  loss  of,  or  damage  to,  or  depreciation  of,  the  property,  and  the  distribu- 
tion among  the  plaintifls  of  the  net  proceeds  of  the  sale  and  the  net  amount  of 
money,  if  any,  remaining  in  the  hands  of  the  city,  received  from  M.,  or  from 
the  sales  by  it  of  any  of  the  property  received  by  it. 
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Appeal  from  the  Circait  Gonrt  of  the  United  States  fox  theDistriot 
of  West  Virginia. 

C.  C.  Cole  and  Wm.  A.  Cook,  for  appellant. 

Chat.  Marthall  and  B.  M.  Ambler,  for  appellees. 

BiATOHFOBD,  J.  On  the  fifteenth  of  December,  1868,  the  legisla* 
tare  of  West  Virginia  passed  an  act  which  provided  as  follows,  (chap- 
ter 118 :) 

"Section  1.  That  the  major  and  conncO  of  the  city  of  Farkersburg  are  hereby 
authorized  and  empowered  to  issae  the  bonds  of  said  city,  to  an  amount  not 
exceeding  8200,000,  for  the  purpose  of  lending  the  same  to  manufacturers 
canying  on  business  in  or  near  the  said  city,  in  the  said  county  of  Wood.  The 
said  bonds  shall  run  20  years,  and  bear  interest  at  the  rate  of  6  per  centum  per 
annum ;  and  they  shall  be  issued  upon  the  recommendation  of  the  following- 
named  persons,  who  shall  be  considered  the  trustees  of  said  loan ;  that  is  to  say, 
*  *  *  who  shall  have  power  to  fill  all  vacancies  that  may  occur  in  their 
number.  They  shall  have  power  to  make  loans  of  said  bonds  to  good,  solvent 
companies  or  individuals  on  the  following  terms;  that  is  to  say:  When  per- 
sons engaged  in  manufacturing  business  shall  have  invested  in  their  business 
thirty-five  (35)  per  cent,  of  the  amount  preposed  to  be  employed  in  the  busi- 
ness of  manufacturing,  clear  of  all  liabilities,  to  be  shown  to  said  trustees  by  afii- 
davits  of  the  applicants,  or  by  other  satisfactory  evidence,  and  when  such 
proof  is  furnished,  then  said  trustees,  five  members  concumng,  may  lend  to 
such  applicants  such  amounts  of  said,  bonds  as  they  may  deem  proper  and  ju> 
dicious,  not,  however,  to  exceed  65  per  cent,  of  the  capital  proposed  to  be  used 
in  manufacturing  by  the  applicant:  provided,  however,  when  such  loans  shall 
be  made,  the  interest  thereon  shall  be  paid  by  the  borrower  semi-annually  to 
thebeasurer  of  said  city;  and  5  per  cent,  of  the  principal  shall  be  paid  an- 
nually to  the  said  city  by  the  borrower,  to  be  placed  to  the  account  of  the 
sinking  fund  of  said  city,  until  the  several  loans  are  paid  in  full.  The  said 
loans  shall  be  secured  by  deed  of  trust  or  mortgage  on  real  estate,  or  by  other 
satisfactory  security,  sanctioned  by  said  trustees.  And  provided,  also,  that 
no  bonds  shall  be  issued  under  this  section  until  a  majority  of  the  qualified 
votei-s  of  said  city  concur  in  the  same,  by  voting  for  or  against  the  same,  at 
an  election  to  be  held  for  that  purpose." 

On  the  seventeenth  of  April,  1869,  an  election  was  held  in  the  city 
of  Parkersburg,  under  authority  of  an  ordinance  passed  by  the  mayor 
and  city  council  of  said  city,  "upon  the  proposition  to  authorize  the 
said  city  council  to  issue  bonds  of  the  said  city  to  the  amount  of 
$200,000,  to  be  loaned  to  manufacturers  under  the  provisions  of  said 
law  and  said  ordinance."  At  said  election. 441  votes  were  cast  in 
favor  of  said  proposition,  and  19  against  it.  On  the  sixth  of  Septem- 
ber, 1870,  a  communication  having  been  received  by  the  city  council 
from  M.  J.  O'Brien  &  Bro.  in  regard  to  the  erection  of  a  manufac- 
turing establishment  and  marine  railway  within  the  city  limits,  it 
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was  "resolved  that  the  council  agree,  when  the  tmstees  of  the  im- 
provement  loan  certify  that  the  Messrs.  O'Brien  &  Bro.  have  satis- 
factorily seenred  the  bonds  loaned  to  them,  and  complied  with  the 
act  of  the  legislature  authorizing  the  loan  of  said  bonds,  that  they 
wOl  release  said  parties  from  city  taxation  on  their  property,  to  the 
amount  of  bonds  invested  in  the  same,  not  exceeding  $20,000:  pro* 
vided,  however,  the  release  shall  extend  so  long  as  the  said  property 
shall  be  used  or  operated  as  a  manufacturing  establishment  and  ma- 
rine  railway,  but  not,  in  any  event,  to  exceed  20  years." 

Nothing  further  was  done  on  the  subject  until  after  section  8  of 
article  10  of  the  new  constitution  of  West  Virginia  went  into  opera- 
tion on  the  twenty-second  of  August,  1872,  which  was  as  follows : 

"(9)  No  county,  city,  school  district,  or  manicipal  corporation,  except  in 
cases  where  such  corporations  have  already  authorized  their  bonds  to  be 
issued,  shall  hereafter  be  allowed  to  become  indebted,  in  any  manner,  or  for 
any  purpose,  to  an  amount,  including  existing  indebtedness,  in  the  aggregate 
exceeding  5  per  centum  on  the  value  of  the  taxable  property  therein,  to  be 
ascertained  by  the  last  assessment  for  state  and  county  taxes  previous  to  the 
incurring  of  such  indebtedness ;  nor  without,  at  the  same  time,  providing  for 
the  collection  of  a  direct  annual  tax  sufQcient  to  pay,  annually,  the  interest 
on  such  debt,  and  the  principle  thereof,  within,  and  not  exceeding,  34  years 
provided,  that  no  debt  shall  be  contracted  under  this  section,  unless  all  ques- 
tions connected  with  the  same  shall  have  been  first  submitted  to  a  vote  of  the 
people,  and  have  received  three-fifths  of  all  the  votes  cast  for  and  against  the 
same." 

On  the  twenty-second  of  April,  1878,  the  mty  ooonoil  adopted  the 
following  resolution : 

«  Be  it  resolved  by  the  mayor  and  council  of  the  city  of  Parkersburg,  that, 
in  the  event  of  the  firm  of  M.  J.  O'Brieu  &  Bro.  taking  from  the  city  a  loan 
of  twenty  thousand  (20,000)  dollars  of  its  bonds,  authorized  under  former 
resolution,  dated  September  6, 1870,  for  manufacturing  purposes,  and  paying 
punctually  the  interest  thereon  and  five  per  cent.  (5)  of  the  principal  for  six- 
teen years,  the  said  firm  be  released  from  any  further  payments,  and  the  bal- 
ance of  said  bonds  be  paid  b^  the  city,  and  the  said  M.  J.  O'Brien  &  Bro.  are 
released  from  making  a  maiine  railway." 

At  a  meeting  of  the  city  oonncU  on  the  thirteenth  of  May,  1878, 
the  tmstees  of  said  loan  made  a  report,  shomng  that  they  had 
adopted  the  following  resolution : 

"Whereas,  M.  J.  O'Brien  and  W.  S.  O'Brien,  composing  the  firm  of  M.  J. 
O'Brien  &  Bro.,  are  desirous  of  obtaining  a  loan  of  the  bonds  of  the  city,  un- 
der and  by  authority  of  an  act  of  the  legislature  of  West  Virginia,  passed 
December  15, 1868,  for  manufacturing  purposes,  to  the  amount  of  920,000, 
for  the  purpose  of  aiding  them  in  the  erection  of  a  foundry  and  machine 
works  in  the  city  of  Parkersburg;  and  whereas,  for  the  purpose  of  erecting 
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these  \rorks,  they  have  bought  of  Mrs.  Joanna  Walt,  widow  of  Walton  Wait, 
deceased,  and  also  tiom  her  as  the  guardian  of  Bettie  C.  Wait,  infant  heir  of 
Walton  Wait,  deceased,  lot  No.  80  in  said  city  of  Farkersburg,  on  Kanawha 
street,  being  85  by  170  feet,  and  have  received  a  conveyance  from  her  of  said 
lot,  both  as  the  widow  of  said  Walton  Wait  and  as  the  guardian  of  said  Bet- 
tie  C.  Wait;  and  whereas,  it  appears,  by  a  schedule  of  personal  property  of 
said  M.  J.  O'Brien  &  Bro.,  yerifled  by  affidavit,  and  now  in  the  hands  of  the 
city  attorney,  that  said  M.  J.  O'Brien  &  Bro.  are  the  owners  of  915,000  worth  < 
of  personal  property  in  their  works  at  Volcano,  free  of  incumbrance,  we, 
therefore,  recommend  to  the  city  council  of  the  city  of  Parkersburg,  upon  the 
said  M.  J.  and  W.  S.  O'Brien  and  their  wives  executing  a  deed  of  trust  to  the 
said  city  on  the  said  915,000  worth  of  personal  property,  as  well  as  upon  the  said 
lot  No.  80,  the  city  council  to  take  from  Mrs.  Joanna  Wait,  or  some  one  for  her, 
bank  stock,  with  power  of  attorney  to  dispose  of  the  same,  or  solvent  Ixinds, 
to  the  amount  of  $5,000,  as  security  that  said  Joanna  Wait,  guardian,  will 
obtain  from  the  circuit  court  of  Wood  county,  within  two  years,  authority  to 
convey  to  M.  J.  and  W.  S.  O'Brien  the  said  lot  No.  80,  for  and  on  behalf  of 
said  ward,  and  when  said  authority  is  obtained,  and  said  deed  made,  said 
stock  or  bonds  to  be  given  up,  then  the  city  council  may  deliver  to  said  M.  J. 
and  W.  S.  O'Brien,  upon  the  deposit  of  tbe  aforesaid  collaterals,  $10,000  of 
said  city  bonds ;  and  when  said  M.  J.  and  W.  S.  O'Brien  have  put  a  building 
or  buildings  on  said  lot  ready  for  the  roof,  costing  not  less  than  $8,000  when 
completed,  shown  by  bills  rendered  and  authenticated  for  same  to  the  coun- 
cil, and  when  said  Joanna  Wait,  guardian  of  said  Bettie  C.  Wait,  by  the 
authority  of  the  said  circuit  court  of  Wood  county,  has  conveyed  for  and  on 
behalf  of  her  said  ward  the  said  lot  No.  80,  free  of  incumbrance,  to  said 
O'Brien  &  Bro.,  or  made  a  further  deposit  of  bank  stock  or  bonds  to  the 
amount  of  $8,000,  under  the  conditions  aforesaid,  as  security  that  she  will 
obtain  such  authoi'ity  within  two  years  from  the  date  hereof,  and  make  said 
conveyance,  which  shall  be  held  by  said  city  as  security  for  the  payment  of 
said  bonds  and  interest  until  said  deed  is  made  by  authority  of  said  court, 
then  said  city  council  may  deliver  to  said  M.  J.  O'Brien  &  Bro.  the  remaining 
$10,000  of  said  bonds ;  and  said  city  council  shall  take  as  a  further  security 
for  the  payment  of  said  bonds  and  interest,  from  said  M.  J.  O'Brien  &  Bro., 
to  be  deposited  with  the  city  treasurer,  their  insurance  policies,  amounting  to 
$14,500,  transferred  to  the  said  city,  on  their  machinery,  stock,  etc.,  at  Vol- 
cano;  and  when  their  buildings  on  said  lot  are  completed,  and  the  machinery 
thereon  erected,  then  tbe  said  M.  J.  O'Brien  &  Bro.  shall  have  the  whole  in- 
sured to  the  amount  of  $15,000,  and  keep  tbe  same  so  insured  for  the  benefit 
and  security  of  said  city  on  account  of  said  loan." 

At  the  same  time  the  city  attorney  presented  to  the  oonnoil  a 
trust  deed  executed  by  "said  O'Brien  &  Bro.,"  which  was  accepted, 
and  it  was  resolved  "that,  upon  the  exeeution  of  the  trust  by  M.  J. 
O'Brien  &  Bro.,  the  olerk  is  authorized  to  issue  immediately  $10,- 
000,  part  of  city  bonds,  as  agreed  upon  by  (he  resolution  of  the 
twenty-second  of  April,  1873." 
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The  trust  deed,  which  was  executed  by  the  two  O'Briens  and  their 
wives,  and  acknowledged  by  them  on  the  thirteenth  of  May,  1873, 
and  recorded  on  the  eighteenth  of  Jane,  1878,  was  in  these  words : 

"  This  deed,  made  the  thirteenth  day  of  May,  A.  D.  1878,  by  M.  J.  O'Brien 
and  P.  F.  O'Brien,  his  wife,  and  W.  S.  O'Brien  and  Jane  G.  C.  O'Brien,  hia 
wife,  parties  of  the  first  part,  and  Okey  Johnson,  trustee,  party  of  the  second 
part,  witnessetb,  that  for  and  in  consideration  of  one  dollar  in  hand  paid  by 
the  said  trustee  to  the  parties  of  the  first  part,  the  receipt  whereof  is  hereby 
acknowledged,  the  said  parties  of  the  first  part  hereby  grant  unto  the  party  of 
tlie  second  part  all,  etc.,  of  the  following  property,  to-wit:  All  that  certain  lot 
of  ground  situate  on  Kanawha  street,  in  the  city  of  Farkersburg,  known  as  lot 
No.  80  on  the  plat  of  said  town,  and  being  the  same  lot  conveyed  by  Joanna 
M.  Wait,  guardian  of  Betty  C.  Wait,  and  Joanna  M^  Wait  in  her  own  right, 
to  the  said  parties  of  the  first  part,  by  deed  dated  the  twelfth  day  of  May, 
1878,  and  all  thepei'sonal  property  mentioned  in  Schedule  A,  and  hereunto  an- 
nexed and  made  part  and  parcel  of  this  deed,  said  property  now  situated  at 
Volcano,  in  the  county  of  Wood,  and  valued  at  $15,040.38,  which  said  last- 
named  property  is  permitted  to  remain  in  the  possession  of  the  parties  of  the 
first  part,  and  to  be  removed  from  Volcano  aforesaid  and  placed  in  the  build- 
ing or  buildings  to  be  erected  by  said  parties  on  the  lot  aforesaid,  until  the 
same  shall  be  required  by  the  parties  of  the  second  part,  upon  being  made  as 
hereinafter  specified ;  that  is  to  say :  Whereas,  an  act  passed  December  15, 1868, 
by  the  legislature  of  West  Virginia,  authorizing  the  mayor  and  city  council 
bf  the  city  of  Farkersburg  to  lend  its  bonds  for  manufacturing  purposes,  to 
which  act  reference  may  be  had  for  a  more  explicit  understanding  of  the  pro- 
visions; and  whereas,  the  parties  of  the  first  part  have  negotiated  with  the 
said  city  for  a  loan  of  its  bonds  to  the  amount  of  $20,000,  according  to  the 
provisions  set  forth  in  an  ordinance  passed  by  the  said  city  council  the 
twenty-second  day  of  April,  1873,  whereby  it  is,  among  other  things,  provided 
that  if  the  parties  of  the  first  part  shall  punctually  pay  the  interest  on  the 
aforesaid  sum  of  $20,000,  and  5  per  centum  of  the  principal  for  16  years,  the 
said  parties  of  the  first  part  shall  be  released  from  any  further  payment,  which 
«aid  ordinance  was  authorized  under  a  former  ordinance,  dated  September  6, 
1870,  to  both  of  which  ordinances  reference  may  be  had  for  a  fuller  under- 
standing thereof,  and  are  made  part  hereof,  which  negotiation  for  the  afore- 
said loan  of  $20,000  of  the  bonds  of  the  said  city  is  made  on  the  part  of  said 
city  pursuant  to  a  recommendation  in  writing  made  by  the  trustees  of  said  loan, 
as  provided  in  said  act  of  the  legislature,  to  which  recommendation  in  writing 
reference  may  be  bad  for  a  fuller  understanding  thereof,  and  is  made  part 
hereof,  in  trust  to  secure  the  faithful  performance  by  the  parties  of  the  first 
part  in  their  payment  of  the  aforesaid  interest  on  said  $20,000,  and  the  pay- 
ment of  the  5  per  centum  of  the  principal,  as  specified  in  the  aforesaid  ordi- 
nance passed  the  twenty-second  day  of  April,  1873.  And  if  any  default  shall 
be  made  herein,  then  the  party  of  the  second  part,  as  trustee  aforesaid,  shall 
proceed  to  sell  the  property  hereby  conveyed  pursuant  to  the  provisions  of 
chapter  72  of  the  Code  of  West  Virginia,  and  the  acts  amendatory  thereto." 
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Exhibit  A,  annexed  to  the  trust  deed,  contained  a  list  by  items  of 
the  personal  property,  with  a  valnation  opposite  each  item,  the  same 
being  principally  'machinery  and  tools.  Attached  to  it  was  an  affi- 
davit made  by  M.  J.  O'Brien,  setting  forth  that  M.  J.  O'Brien  & 
Bro.  owned  all  the  property  free  of  inonmbranoe,  and  that  each  item 
was  worth  the  sum  set  down  opposite  to  it,  and  that  the  whole  was 
then  worth  $15,000. 

On  the  tenth  of  Jane,  1873,  an  order  was  adopted  by  the  oonncil, 
reciting  the  statute,  and  the  election,  and  the  prior  proceedings  of 
the  trastees  of  the  loan  and  of  the  oonncil,  and  the  presentation  of 
the  deed  of  trast  and  the  deposit  of  the  $5,000  security,  and  of  the 
insurance  policies  before  provided  for,  and  then  ordered  that  the 
said  security  was  satisfactory,  and  that  $10,000  of  the  bonds  of  the 
city  be  delivered  to  M.  J.  O'Brien  &  Bro.  "forthwith,  under  the  con- 
ditions of  and  in  accordance  with"  the  said  act  "and  the  orders  made 
September  6,  1870,  and  April  22,  1873,  made  and  intended  to  be 
made  by  authority  of  said  act  of  legislature,  and  to  be  controlled  by 
and  construed  according  to  its  provisions,"  and  further  ordered  that 
when  Mrs.  Wait  should  make  the  deed  to  lot  No.  80,  the  $6,000  se- 
curity should  be  given  up.  Thereupon  $10,000  of  the  bonds  were 
delivered  to  the  O'Briens.  Each  bond  was  a  certificate  of  indebted- 
ness for  $500,  payable  to  M.  J.  O'Brien  &  Bro.,  or  order,  dated  June 
1,  1873,  sealed  with  the  seal  of  the  city  and  signed  by  the  mayor 
and  the  clerk,  payable  June  1,  1893,  at  Farkersburg,  with  interest  at 
the  rate  of  6  per  cent,  per  armum,  payable  semi-annually,  June  Ist 
and  December  1st,  in  the  city  of  New  York.  Coupons  payable  to 
bearer  for  each  payment  of  interest  were  attached.  Each  bond  con- 
tained this  statement:  "This  certificate  is  issued  by  authority  of  the 
act  of  the  general  assembly  of  the  state  of  West  Virginia,  passed  De- 
cember 16,  1868." 

On  the  ninth  of  September,  1873,  the  city  council  passed  the  fol- 
lowing order: 

"It  appearing  to  the  satisfaction  of  the  council  that  M.  J.  O'Brien  &  Bro. 
have  their  buildings,  which,  when  completed,  will  cost  more  than  $8,000, 
now  up  and  ready  to  be  roofed,  and  have  therefore  complied  with  the  recom- 
mendation of  the  manufacturers'  loan,  and  the  former  orders  of  the  council 
in  that  respect,  it  is  ordered  that  as  soon  as  Mrs.  Joanna  Wait,  or  some  one 
fCr  her,  shall  deposit  with  the  city  treasurer  bonds  to  the  amount  of  $8,000, 
or  bank  stock,  with  power  of  attorney  to  dispose  of  the  same,  as  collateral  se- 
curity that  she  will  obtain  within  two  years  from  the  thirteenth  of  May,  1873, 
the  authority  from  the  circuit  court  of  Wood  county  to  make  for  and  on  be- 
half of  her  ward,  Bettie  C.  Wait,  a  deed  to  said  M.  J.  O'Brien  &  Bro.,  for  lob 
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No.  80  In  the  city  of  Parkersburg,  that  the  mayor  of  the  dty  ot  Parkersburg 
is  directed  to  deliver,  properly  signed  by  himself  and  attested  "by  the  cleric  of 
the  council,  the  remaining  (910,000)  ten  thousand  dollars  of  the  bonds  of  tbe 
city  of  Parkersburg,  as  provided  for  by  former  orders  of  this  counciL" 

The  second  lot  of  $10,000  of  the  bonds  were  thereupon  issned  to 
M.  J.  O'Brien  &  Bro.,  the  bonds  being  in  tbe  same  form  as  the  others. 
No  other  proceedings  of  the  city  council  appear  as  to  the  issuing  of 
the  bonds.  The  bonds  were  all  of  them  indorsed  in  blank  by  M.  J. 
O'Brien  &  Bro.,  and  were  sold  by  them  at  80  cents  on  the  dollar, — 
$10,000  in  June,  1878,  and  $10,000  in  September,  1878.  The  ap- 
pellees  are  the  owners  of  the  entire  $20,000  of  bonds,  and  are  bona 
fide  holders  of  them.  The  O'Briens  paid  to  the  city  the  $600  of  in- 
terest falling  due  December  1,  1878,  and  the  city  paid  the  coupons 
due  that  day.  The  O'Briens  paid  no  more.  The  city  paid  the  cou- 
pons which  fell  due  in  June  and  in  December,  1874,  and  in  June  and 
December,  1875.  It  paid  no  more.  The  coupons  which/  feU  due 
June  1  and  December  1,  1876,  not  having  been  paid,  the  plaintiff, 
Isabella  Brown,  owning  $5,000  of  the  bonds,  filed  this  bill  on  behalf 
of  herself  and  all  other  holders  of  the  bonds  who  should  unite  in  the 
suit,  setting  forth  the  said  act  of  December,  1868,  the  election,  the 
action  of  the  trustees  of  the  loan  and  of  the  city  council,  the  giving 
of  the  security,  the  execution  and  recording  of  the  deed  of  trust,  and 
the  issuing  of  the  first  $10,000  of  bonds.  Her  $5,000  of  bonds  are 
part  of  those  bonds.  The  bill  sets  forth  the  proceeding  for  the  issu- 
ing  of  the  rest  of  the  bonds  and  their  actual  issue.  It  avers  that  the 
holders  of  all  of  the  bonds  are  bona  Jide  holders  for  value.  The  de- 
fendants in  the  suit  are  the  city  of  Parkersburg,  the  two  O'Briens 
and  their  wives,  and  the  assignee  in  bankruptcy  of  the  O'Bn'ens. 

In  November,'  1873,  the  O'Briens  and  their  wives  executed  to  said 
Johnson  a  deed  for  said  lot  No.  80  and  for  another  lot,  in  trust  to 
secure  one  Leach  for  his  indorsement  of  a  promissory  note  of  the 
O'Briens  for  $3,000,  with  power  to  sell  the  land  in  case  the  note  should 
not  be  paid.  On  the  ninth  of  November,  1874,  Johnson  sold  lot  No. 
80  and  its  appurtenances  at  auction,  under  said  last-named  trust 
deed,  to  the  city  of  Parkersburg,  and  on  the  eighth  of  December, 
1874,  executed  to  the  city  a  deed  of  it,  which  recited  that  the  sale  of 
the  lot  was  "subject  to  a  trust  thereon  in  favor  of  the  city  of  Parkers- 
burg for  $20,000,"  and  that  the  sale  was  for  $300,  and  conveyed  the 
lot  and  its  buildings  and  appurtenances  to  the  city,  "subject  to  the 
lien  of  the  said  city  aforesaid." 
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'  The  bill  sets  forth  said  sale  and  conTeyance,  and  avers  that  the 
city  has,  since  said  purohase,  claimed  said  real  estate  as  being  its 
property,  and  has  rented  it,  and  is  now  claiming  it  and  exercising  to 
some  extent  rights  of  ownership  over  it;  that  after  the  deed  from  the 
O'BrieDS  to  Johnson  was  executed  they  were  adjudged  bankrupt,  and 
their  assignee  in  bankruptcy  was  permitted,  without  objection  on  the 
part  of  the  city,  to  take  possession  of  the  movable  tools  and  ma- 
chinery covered  by  said  deed;  that  said  chattels  were  sold  by  said 
assignee  to  various  purchasers,  and  became  scattered  and  deterio- 
rated in  value;  that  some  were  sold  subject  to  the  claim  of  the  city, 
and  others  without  such  reservation;  that  the  oity  continued  to  pay 
the  interest  on  the  bonds  until  the  maturity  of  the  coupons,  which 
became  due  June  1,  1876,  when  it  refused  to  pay  them,  and  has  paid 
no  more,  and  refuses  to  recognize  the  obligations  of  the  bonds  and 
coupons,  on  the  ground  that  they  were  issued  by  the  oity  without 
lawful  authority;  and  that  the  city  has  neglected  the  real  estate  and 
the  improvements  and  fixed  machinery  on  it,  and  the  buildings  are 
nnoccnpied  and  unprotected,  lying  open  to  the  weather  and  to  depre- . 
dations,  and  no  care  is  used  in  protecting  the  buildings  and  the  ma- 
chinery, and  many  valuable  .parts  of  the  machinery  have  thus  been 
lost.  The  bill  alleges  that  the  deed  of  trust  to  the  oity  was  executed 
for  the  purpose  of  securing  the  holders  of  the  bonds  and  coupons, 
and  they  are  the  parties  beneficially  interested  in  the  same,  and  the 
city  is  a  trustee  of  all  the  property  mentioned  in  the  deed,  for  the 
holders  of  the  bonds;  that  the  city  was  bound  to  care  for  the  prop- 
erty and  protect  the  title  to  it  for  the  benefit  of  the  eeatuia  qru  trust, 
and  especially  as  it  had  induced  them  to  purchase  the  bonds,  as  well 
in  reliance  on  the  ^eed  as  on  the  credit  of  the  city ;  that  the  city 
was,  as  trustee,  bound  to  interpose  to  prevent  the  sale  of  the  chattels 
by  the  assignee  in  bankruptcy,  and  to  place  the  property  in  the  charge 
of  a  responsible  custodian,  and  protect  it  from  depredation,  and  that, 
in  failing  to  exercise  such  care  and  in  permitting  such  sale,  the  city 
has  violated  the  duties  assumed  by  it  from  its  acceptance  of  the  deed, 
and  has  beoome  liable  to  account  to  the  holders  of  the  bonds  for  all 
the  loss  and  injnry  which  has  occurred  to  said  real  estate  and  chat- 
tels by  reason  of  such  neglect;  and  that  the  owners  of  the  bonds  are 
entitled  to  the  interposition,  of  a  court  of  equity  for  the  care  and  pro- 
tection of  the  property,  and  to  a  decree  for  the  sale  of  such  of  it  as 
remains  upon  the  premises  mentioned  in  the  deed  to  tbe  city,  and 
for  the  sale  of  the  real  estate,  and  a  decree  against  the  city  requiring 
v.l— 2» 
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it  to  account  for  and  pay  over  to  the  holders  of  the  bonds  all  such 
moneys  as  have  been  lost  to  them  from  such  neglect,  and  to  pay  to 
(hem  any  balance  which  may  remain  due  to  them  after  applying  all 
sums  which  may  result  from  such  sales  and  accounting.  The  prayer 
of  the  bill,  as  originally  filed,  is  for  the  appointment  of  a  receiver  to 
take  charge  of  the  property,  and  the  appointment  of  a  trustee  to  make 
sale  of  it,  and  the  distribution  of  the  proceeds  of  sale  among  the  own* 
ers  of  the  bonds  and  coupons,  and  that  the  city  account  for  and  pay 
over  to  them  the  value  of  the  chattels  so  lost  or  sold,  and  for  such 
loss  as  has  resulted  by  reason  ef  such  neglect  of  duty  on  the  part  of 
the  city  in  the  care  of  the  property,  and  the  rents  and  profits  received 
by  the  city  from  the  property,  and  that  the  city  and  the  O'Briens  pay 
to  the  owners  of  the  bonds  any  deficiency  in  the  principal  and  inter- 
est thereof  which  may  remain  after  the  payment  of  the  sums  result* 
Ing  from  the  sales  and  accounting  aforesaid. 

The  city  answered  the  bill,  setting  up  various  defenses.  One  is 
that  a  majority  of  the  qualified  voters  of  the  city  did  not  vote  at  said 
election  in  favor  of  authorizing  the  issuing  of  bonds  under  the  act  of 
1868.  Another  is  that  the  voters  voted  on  the  question  of  authoriz- 
ing  the  issue  of  bonds  generally  under  the  act,  and  not  on  the  ques- 
tion of  issuing  the  particular  bonds.  Another  is  that  the  issuing  of 
said  bonds  had  not  been  authorized  prior  to  the  twenty-second  of 
August,  1872,  when  said  section  8  of  article  10  of  the  new  constitu- 
tion of  West  Virginia  became  operative ;  that  said  section  governed 
in  the  issuing  of  said  bonds;  and  that  they  were  issued  in  violation 
thereof,  in  that  the  payment  thereof  was  not  provided  for  at  the  time 
of  the  issuing  thereof,  as  required  by  said  section,  and  all  questions 
connected  with  the  same  were  not  first  submitted  to  a  vote  of  the 
people,  as  therein  required,  and  said  bonds  are  void.  Another  is 
that  the  act  of  1868  was  in  violation  of  the  constitution  of  the  state. 
Another  is  that  at  the  time  of  the  passage  of  said  act  the  city  had, 
and  now  has,  no  property  out  of  which  it  could  pay  any  such  bonds, 
except  such  funds  as  it  is  or  may  be  authorized  by  law  to  raise  by 
taxation.  Another  is  that  the  bonds  were  issued  in  aid  of  a  private 
enterprise,  for  individual  profit,  and  not  for  a  public  purpose;  that  it 
is  in  excess  of  the  constitutional  power  of  the  legislature  of  the  state 
to  authorize  taxation  for  the  purpose  of.  paying  said  botads,  unless 
that  power  was  clearly  conferred  on  it  by  the  constitution  of  the 
state ;  t^at  no  such  power  was  conferred  on  it  by  the  constitution  of 
the  state  in  force  at  the  time  of  the  passage  of  said  act  or  the  one 
now  in  force;  that  the  said  act  is  void  for  want  of  power  in  the  legis- 


Digitized  by 


Google 


OITT  OF  PABKBBSBOBO  V.  BBOWH.  451 

laiure  to  pass  it;  and  that  the  bonds  iQsned  under  it  are  void. 
Another  is  that  the  bonds  are  Toid  beoanse  they  were  isaaed  in  Tiola< 
tion  of  gection  9  of  article  10  of 'the  constitntion  of  the  state  in  force 
at  the  time  they  were  issued,  which  provides  that  the  legislature 
may,  by  law,  authorise  the  corporate  authorities  of  cities  to  assess 
and  collect  taxes  for  corporate  purposes ;  that  said  provision  amounts 
to  a  prohibition  against  assessing  and  collecting  taxes  for  any  other 
than  a  corporate  purpose;  and  that  said  bonds,  being  issued  for  a 
private  and  not  for  a  corporate  purpose,  are  void. 

The  answer  alleges  that  if  any  property  covered  by  the  deed  of 
irnst  was  sold  by  the  assignee  in  bankruptcy,  it  was  sold  by  him  sub* 
jeet  to  said  deed  of  trust.  It  denies  the  allegations  of  the  bill  as  to 
the  neglect  of  the  city  to  protect  and  care  for  the  buildings  and  ma* 
ohinery.  It  avers  that  it  is  not  chargeable  with  the  care  of  the  prop- 
erty, but  that  it  has  taken  as  good  care  of  the  same  as  was  possible 
under  the  circumstances,  and  has  used  all  due  diligence  to  rent  it. 
It  denies  that  the  deed  of  trust  was  executed  to  secure  the  holders  of 
the  bonds,  and  coupons,  and  denies  that  the  city  was  or  is  a  trustee 
for  them  of  the  property  covered  by  the  deed,  and  denies  that  it  in- 
duced any  person  to  take  the  bonds.  It  avers  that  it  is  not  compe- 
tent for  the  city  to  act  as  trustee  in  such  a  matter,  wholly  foreign  to' 
the  purpose  of  its  creation;  that  it  has  paid  out,  as  interest  on  the 
bonds  and  expenses  attending  the  issuing  of  them,  and  taxes  on  the 
property,  more  than  it  has  received  from  all  sources  on  account  of 
the  property;  and  that  the  plaintiff  has  a  plain  and  adequate  remedy 
in  a  court  of  law.  It  denies  the  right  of  the  complainant  to  any  de- 
cree against  it  for  any  sum  in  any  event,  whether  the  court  shall 
deem  the  complainant  entitled  to  a  sale  of  the  property  mentioned  in 
the  deed  of  trust  or  otherwise.  Finally,  the  answer  says  that  if  the 
court  shall  be  of  opinion  that  it  has  any  jurisdiction  in  the  premises, 
or  that  the  complainant  is  entitled  to  resort  to  the  property  for  the 
payment  of  the  bonds  or  the  interest  thereon,  the  city  is  willing  to 
submit  to  any  order  to  be  made  by  the  court  in  relation  to  the  dispo- 
sition of  the  property,  upon  the  court  pronouncing  the  bonds  void  and 
the  city  not  liable  on  account  thereof,  but  it  prays  that  in  any  order 
to  be  made  the  city  niay  be  decreed  to  receive  out  of  the  proceeds 
of  any  sale  of  the  property  the  sum  it  has  so  expended  above  its  re- 
ceipts. 

The  bill  was  taken  as  confessed  as  to  all  the  defendants  except  the 
city.  The  holders  of  all  the  bonds  were  made  parties  complainant. 
Proofs  were  taken  on  both  sides.     The  bill  was  then  amended  so  as 
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to  aver  also  that  the  city  is  estopped,  hy  her  condaef,  to  deny  the 
validity  of  her  indebtedness  aooording  to  the  tenor  and  effect  of  the 
bonds  and  oonpons,  and  so  as  to  add  to  the  prayer  for  relief  the  fol- 
lowing :  "or  that  the  said  city  of  Farkersbtirg  may  be  decreed  to  pay 
the  said  bonds  and  coopons  according  to  the  tenor  thereof,  and  es- 
pecially that  a  decree  may  be  passed  for  the  payment  of  the  overdue 
coupons  upon  the  said  bonds."  The  bill  was  further  amended  so  as 
to  allege  that  even  if  the  city  was  not  chargeable  as  trustee  from  the 
time  of  the  execution  of  the  deed  of  trust,  it  is  chargeable  with  all  the 
duties  and  liabilities  of  a  trustee,  in  regard  to  aU  of  the  property,  from 
therespeotive  times  at  which  it  actually  took  possession  of  the  same ;  and 
the  grantee  in  the  deed  of  trust  was  made  a  defendant  and  appeared. 
The  case  was  brought  to  a  hearing,  and  a  decree  was  made,  which 
states  that  the  court  is  of  the  opinion  that  the  oity  is  indebted  for  the 
bonds  and  oonpons  and  is  responsible  for  their  payment  according  to 
their  tenor  and  effect;  that  the  $20,000  of  bonds  are  held  by  the  sev- 
eral complainants  in  amonnts  severally  specified,  and  that  there  are 
due  to  them  severally  certain  specified  sums  for  interest  coupons  due 
and  unpaid  upon  the  bonds,  (being  interest  from  and  including  June 
1,  1876,  to  and  including  June  1,  1879,)  with  interest  from  the 
date  of  the  decree ;  and  then  decrees  that  the  complainants  are  en- 
titled to  have  the  bonds  held  by  them  respectively  paid  by  the  city 
at  the  maturity  of  the  same,  with  interest  payable  at  the  times  and 
in  the  manner  stated  in  the  interest  coupons  attached  to  the  bonds, 
and  that  the  complainants  respectively  recover  against  the  city  for 
the  several  sums  so  set  out  as  due  for  interest  on  the  bonds,  and  in- 
terest on  the  same  from  the  date  of  the  decree,  and  costs,  and  have 
execution  therefor.  From  this  decree  the  oity  has  appealed  to  this 
court.  \ 

The  bill,  as  filed,  asked  for  equitable  relief,  and  sought  to  charge 
the  city  as  a  trustee  and  to  reach  the  property  covered  by  the  deed 
of  trust.  The  relief  granted  by  the  deeiee  was  a  simple  money  judg- 
zpent  against  the  city  for  the  interest  due  on  the  bonds  at  the  date 
of  the  decree,  based  on  the  legal  liability  of  the  oity  to  pay  the  bonds 
and  coupons.  For  this  there  was  a  plain,  adequate,  and  complete 
remedy  at  law,  in  each  bondholder,  if  the  oity  was  thus  liable.  So 
that  the  decree  made  could  not  be  sustained,  in  any  event. 

But  we  are  of  opinion  that,  within  the  principles  decided  by  this 
court  in  the  case  of  Ijoan  Association  v.  Topeka,  20  Wall.  656,  the 
bonds  in  question  here  are  void.  The  act  of  1868  authorizes  the 
bonds  to  be  issued  as  the  bonds  of  the  city.     The  principal  and  in- 
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terest  are  to  be  paid  by  the  oity.  The  bonds  are  to  be  lent  to  pei- 
Bone  engaged  in  manufaotaring.  Those  persons  are  to  pay  the  in- 
terest on  the  "loans"  semi-annually  to  the  treasurer  of  the  oity,  and 
are  also  to  pay  annually  to  the  oity  5  per  cent,  of  the  principal, 
to  go  into  the  sinking  fund  of  the  city,  till  the  "loans"  are  paid  in 
full.  No  fund  is  provided  or  designated  out  of  which  the  city  is  to 
pay  the  principal  or  interest  of  the  bonds.  What  the  "borrower,"  as 
the  acts  calls  him,  is  to  so  pay  to  the  city,  is  not  such  a  fund.  The 
city  is  to  pay  the  principal  and  interest  of  the  bonds,  according  to 
their  tenor,  whether  the  "borrower"  pays  the  city  or  not.  No  other 
source  of  payment  being  provided  for  the  city,  the  implication  is  that 
the  city  is  to  raise  the  necessary  amount  by  taxatiop.  It  has,  by 
section  16  of  the  act  of  March  17,  1860,  authority  to  levy  and  collect 
an  annual  tax  on  the  real  estate  and  personal  property  and  tithables 
in  the  city,  and  upon  all  other  subjects  of  taxation  under  the  revenue 
laws  of  the  state,  which  taxes  are  to  be  for  the  use  of  the  city.  A 
legitimate  use  of  the  moneys  so  raised  by  taxation  is  to  pay  the  debts 
of  the  city.  Taxation  to  pay  the  bonds  in  question  is  not  taxation 
for  a  public  object.  It  is  taxation  which  takes  the  private  property 
of  one  person  for  the  private  use  of  amother  person.  There  is,  in  the 
act  of  1860,  a  provision  that  the  tax  shall  not  exceed  a  given  per- 
centage of  the  assessed  value  of  the  property,  or  so  much  on  every 
tithable,  but  it  does  not  appear  that  a  tax  for  these  bonds  would  ex- 
ceed the  limit.  Therefore,  the  inference  that  it  was  intended,  by  the 
act  of  1868,  that  such  taxation  as  should  be  necessary  to  pay  the 
bonds  should  be  resorted  to,  must  remain  in  full  effect.  TWe  was 
no  provision  in  the  constitution  of  West  Virginia  of  1862  authorizing 
the  levying  of  taxes  to  be  used  to  aid  private,  persons  in  conducting 
a  private  manufacturing  business.  This  being  so,  the  legislature 
had  no  power  to  enact  the  act  of  1868. 

There  having  been  a  total  want  of  power  to  issue  the  bonds  origi- 
nally, under  any  circumstances,  and  not  a  mere  failure  to  comply  with 
prescribed  requirements  or  conditions,  the  case  is  not  one  for  apply- 
ing to  the  city,  under  any  state  of  facts,  any  doctrine  of  estoppel  or 
ratification,  by  reason  of  its  having  paid  some  installments  of  interest 
on  the  bonds,  {Loan  Association  v.  Topeka,  uhi  supra,)  or  by  reason 
of  any  of  the  acts  of  its  officers  or  agents  in  dealing  with  the  prop- 
erty covered  by  the  deed  of  trust.  No  such  acts  can  give  validity  to 
the  statute  or  to  the  bonds,  however  they  may  affect  the  ttatuig  of  th« 
property  dealt  with  or  the  relation  of  the  oity  to  such  property. 
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But  it  is  contended  by  the  appellees  that,  independently  of  the 
original  validity  of  the  bonds,  the  city  is  liable  to  pay  them,  because 
it  misled  and  prejudiced  their  holders  and  prevented  them  from  re< 
sorting  to  the  security,  or  because  it  received  the  full  value  of  the 
bonds  in  consideration  of  paying  them.  It  is  urged  that  if  the  bonds 
were  void  the  city  had  no  right  to  meddle  with  the  security.  There 
has,  however,  never  been  any  impediment  to  a  resort  by  the  holders 
of  the  bonds  to  proceedings  to  have  the  property  covered  by  the  deed 
of  trust  administered  for  and  appropriated  to  their  benefit,  as  repre- 
senting the  O'Briens,  in  respect  to  such  property,  and  as  subrogated 
to  the  rights  of  the  O'Briens  to  have  the  property  devoted  to  the  pay- 
ment of  the  principal  anil  interest  of  the  bonds,  in  view  of  their  be- 
ing void.  The  only  misleading  or  prejudice  was  that  the  holders  of 
the  bonds,  mistaking  the  law,  supposed  them  to  be  valid  obligations 
of  the  city.  As  to  the  receipt  of  property  by  the  city,  it  received 
certain  property,  but  it  did  not  thereby  enter  into  any  obligation, 
even  if  it  could  have  done  so,  to  pay  these  bonds.  The  evidence 
shows  that  the  city  has  endeavored,  in  a  proper  way  and  with  a  due 
regard  to  the  interests  of  the  O'Briens  and  of  those  interested  under 
the  O'Briens,  to  preserve  and  protect  the  property  and  realize  from 
it  as  much  as  could  be  realized.  The  bill  in  this  case  was  filed  in 
December,  1876.  The  case  was  heard  in  September,  18.79.  The 
bill  prayed  for  a  receiver  of  the  property,  yet  none  was  appointed  or 
applied  for,  so  far  as  appears.  The  sales  by  the  city  of  movable 
property,  which  are  complained  of,  took  place  after  this  suit  was 
brought.  The  plaintiffs  have  chosen  to  leave  all  the  property  in  the 
hands  of  the  city  up  to  this  time.  The  city  has  acted  in  good  faith, 
and  with  reasonable  discretion,  in  regard  to  the  property,  through- 
out. No  valuation  placed  upon  the  property,  real  or  personal,  or 
any  part  of  it,  by  way  of  estimate  or  opinion,  at  the  time  the  city 
took  possession  of  it,  or  at  any  time  since,  can  be  taken,  on  the  evi- 
dence in  this  case,  as  the  measure  of  any  liability  of  the  city  on  the 
bonds  or  in  respect  of  the  properly.  Neither  the  O'Briens  nor  the 
plaintiffs  interposed  to  control  the  property,  but  left  the  city  to  con- 
trol and  manage  it.  There  are  not  about  the  acts  of  the  city,  in  re- 
gard to  the  property,  any  elements  which  can  constitute  the  city  a 
trustee  of  the  property,  with  the  duties  imposed  on  a  trustee.  No 
trust  arose  in  favor  of  the  plaintiffs  out  of  the  deed  of  trust  to  John- 
son. The  trust  thereby  created  was  one  to  secure  the  payment  by 
the  O'Briens  to  the  city  of  the  interest  on  $20,000  and  of  the  princi- 
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pal  of  thai  sam.  The  plaintiffs  ooold  not  enforce  that  trust  in  the 
place  of  the  city.  It  was  a  void  trust,  because  the  consideration  of 
it  was  the  issuing  of  the  void  bonds.  Nor  did  the  purchase  by  the 
city  of  the  property  which  it  bought  subject  to  the  trust  validate  the 
original  trust  or  create  a  new  one. 

But,  notwithstanding  the  invalidity  of  the  bonds  and  of  the  trust, 
the  O'Briens  had  a  right  to  reclaim  the  property  and  to  call  on  the 
city  to  account  for  it.  The  enforcement  of  such  right  is  not  in  af- 
firmance of  the  illegal  contract,  but  is  in  disaffirmance  of  it,  and 
seeks  to  prevent  the  city  from  retaining  the  benefit  which  it  has 
derived  from  the  unlawful  act.  2  Comyn,  Cont.  109.  There  was  no 
illegality  in  the  mere  putting  of  the  property  by  the  O'Briens  in  the 
hands  of  the  city.  To  deny  a  remedy  to  reclaim  it  is  to  give  eSect  to 
the  illegal  contract.  The  illegality  of  that  contract  does  not  arise 
from  any  moral  turpitude.  The  property  was  transferred  under  a  con- 
tract which  was  merely  malum  prohibUum,  and  where  the  city  was  the 
principal  offender.  In  saoh  a  case  the  party  receiving  may  be  made 
to  refund  to  the  person  from  whom  it  has  received  property  for  the 
unauthorized  purpose,  the  value  of  that  which  it  has  actually  received. 
White  V.  Franklin  Bank,  22  Pick.  181 ;  Morville  v.  American  Tract  So- 
ciety, 123  Mass.  129;  Davis  v.  Old  Colony  Railroad,  131  Mass.  258, 
275,  and  cases  there  cited.  The  O'Briens  having  indorsed  and  sold 
the  bonds,  the  holders  of  the  bonds  succeeded  to  such  right  of  the 
O'Briens  as  an  incident  to  the  ownership  of  the  bonds.  The  O'Briens 
suffered  the  city  to  take  possession  of  and  administer  the  property. 
They  were  made  parties  to  this  suit  originally  and  have  made  no  de- 
fense to  it.  The  right  which  the  plaintiffs  so  have  to  call  on  the  city 
to  render  an  account  of  the  property  is  one  which  can  be  properly 
adjudicated  in  this  suit  in  equity.  It  involves  the  taking  of  an  account, 
the  sale  under  the  direction  of  the  court  of  what  remains  of  the  prop- 
erty, and  the  ascertainment  of  the  proper  charges  to  be  allowed  to 
the  city  against  the  moneys  it  has  received  and  against  the  proceeds 
of  sale.  There  can  be  no  doubt  that  the  city  is  entitled  to  be  credited 
the  sums  it  has  paid  in  good  faith  to  acquire,  protect,  preserve,  and 
dispose  of  the  property,  and  for  insurance  and  taxes,  and  the  amount 
it  has  paid  in  paying  the  coupons  it  has  paid,  and  that  it  is  to  be 
charged  with  what  it  has  received.  But  it  is  not  to  be  charged  with 
any  sum  for  loss  of  or  damage  to  or  depreciation  of  the  property.  The 
remaining  property  must  be  sold  under  the  direction  of  the  court 
below,  and  an  account  be  stated  on  the  foregoing  principles,  and  the 
net  proceeds  of  the  sale  and  the  net  amount  of  money,  if  any,  in  the 
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bands  of  the  city,  most  be  distribated  among  the  plaintiffs.  The 
decree  of  the  circuit  court  must  be  reversed,  with  costs,  and  the  case 
be  remanded  to  that  court,  with  instructions  to  enter  a  decree  declar- 
ing that  the  city,  in  issuing  the  bonds,  exceeded  its  lawful  powers,  and 
that  they  cannot  be  enforced  as  obligations  of  the  city,  and  providing 
for  a  sale  of  the  remaihing  property,  real  and  personal,  under  the 
direction  of  the  court,  and  the  taking  of  an  account  between  the  city 
and  the  property  on  the  basis  stated  in  this  opinion,  and  the  applica- 
tion in  conformity  with  this  opinion  of  the  net  proceeds  of  the  sale 
and  of  the  net  amount  of  money,  if  any,  remaining  in  the  hands  of 
the  city  received  from  the  O'Briens,  or  from  the  sales  by  it  of  any  of 
the  property  received  by  it,  and  for  such  further  proceedings  in  the 
case  as  may  be  in  conformity  with  this  opinion. 

We  have  not  deemed  it  necessary  to  consider  the  qaestion  whether 
the  bonds  were  void  as  having  been  issued  in  violation  of  section  8  of 
article  10  of  the  constitution  of  West  Virginia  of  1872,  or  the  question 
whether  the  act  of  1868  required  a  vote  by  the  voters  of  the  eity  on  each 
loan  of  bonds  to  be  made,  or  the  question  whether  the  act  of  1868  was 
obseirved  in  other  respects  in  issuing  the  bonds. 


(106  U.  a  679) 

Oat  and  othere  v.  Pabpabt. 

(January  8,  1883.) 

WuTTMir    iKRBUKBIfT — EXECUTION     OF— BUBDEH     0»    PrOOF — AnmmtEKT    TO 

Wm — CkJHBiiiKiiATioK — Partition  at  Law  and  im  EqaxTT — Uok- 

VBTANCB  UITDEB— INNOCSNT  PUBCHABBB. 

When  aa  instrament  concerniDg  real  estate  ia  acknowledged  or  proved  ao  as  to  be 
admitted  to  record  and  read  in  evidence,  the  burden  of  proof  ia  on  the  party 
denying  its  execution ;  and  the  fact  that  a  person  whose  name  ia  signed  as  a 
witness  to  its  execution  is  alive  and  is  not  called  to  testify,  leaves  a  strong 
inference  that  its  execution  cannot  be  disproved. 

When  a  man  who  has  married  a  woman  and  become  the  father  of  two  children  by 
her,  makes  to  her  an  assignment  of  a  mortgage,  after  she  digcovcra  that  he  had 
a  wife  living  from  whom  he  had  no  divorce,  the  assignment  is  a  meritorious 
act  and  not  impeachable  for  immorality  of  consideration. 

The  difference  between  a  judgment  and  a  writ  of  partition  at  common  law,  and  a 
partition  by  decree  in  chancery,  as  it  affects  the  title,  is  that  the  former 
operates  by  way  of  delivery  of  possession  and  estoppel,  while  in  the  latter  the 
transfer  of  title  can  be  effected  only  by  the  execution  of  conveyances  between 
the  parties,  which  may  be  decreed  by  the  court  and  compelled  by  attachment 
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In  BOiae  of  the  states  of  the  Union  the  chancery  conitB  have  been  authorized  to 
make  such  conveyaDces  by  master  commissioners,  or  it  lias  been  enacted  that 
the  decree  itself  sliall  operate  as  such  conyeyaace. 

But  where  in  a  partition  in  equity  no  such  decree  for  conveyance  has  \>eon  made, 
and  no  such  statute  ezista,  the  proceeding  is  incomplete,  and  wliile  it  may  be 
effectual  as  a  di-vision  and  allotment  of  the  property,  no  title  passes,  and  that 
remains  as  it  was  before. 

Where  such  a  decree  undertakes  to  declare  the  nature  of  the  estate  of  each  co-tenant, 
and  does  it  erroneously,  and  where  deeds  have  been  made  three  days  aitei  inter 
partM  which  do  not  follow  this  erroneous  decree,  and  where,  12  years  after- 
wards, a  bill  in  chancery  is  brought  to  perfect  the  partition  by  compelling 
conveyances  in  accordance  with  the  erroneous  declaration  of  the  original  de- 
cree, it  is  open  to  the  court  on  this  new  bill  to  inquire  into  the  equities  of  the 
parties  arising  out  of  the  surrounding  circumstances,  and  to  refuse  to  decree 
conveyances  in  accord  with  the  title  as  found  by  the  former  decree,  when  it  is 
I  inequitable  to  do  so. 

If  such  former  decree  was  made  by  consent  of  the  party  against  whom  the  error 
I  was  committed,  and  without  any  valuable  consideration,  and  no  one  is  in- 

terested but  volunteers,  or  those  who  have  purchased  with  full  notice  of  the 
facts,  no  such  decree  for  conveyance  will  be  made,  but  the  parties  will  be  left 
to  rely  for  their  title  on  the  conveyances  which  were  interchangeably  made  to 
each  other  in  accordance  with  the  allotments  to  the  parties. 

No  person  can  be  an  innocent  purchaser  for  value  under  the  flrst  decree  who 

bought  while  the  suit  to  enforce  it  was  pending,  and  who  was  attorney  for  the 

i  plaintiff  in  that  suit  throughout,  and  whose  purchase  was  from  such  plaintiff. 

Appeal  from  the  Circuit  Conrt  of  the  United  States  for  the  North- 
«m  District  of  Illinois. 

Edward  S,  Itham,  Lyman  TnimbvU,  and  Arihiir  W,  Windett,  for 
appellants. 

Lawrence  Proudfoot  and  John  8.  Miller,  for  appellee. 

MniLBB,  J.  This  is  an  appeal. from  a  decree  of  the  circuit  court 
for  the  northern  district  of  Illinois.  The  issues  raised,  by  the  plead- 
ings are  so  well  stated  in  the  opinion  of  the  district  judge,  sitting  in 
the  oircait  court  on  rendering  the  decree,  that  we  cannot  do  better 
than  to  state  them  in  his  language : 

"By  the  original  bill  the  complainant  Elizabeth  Flaglor  charged  that  she 
was  the  sole  surviving  child  of  Charles  D.  Flaglor,  deceased;  that  one  Augus- 
tas Garrett  died  in  the  city  of  Chicago  some  time  in  the  year  1848,  seized  of 
lot  25,  in  block  9,  in  the  Fort  Dearborn  addition  to  Chicago,  together  with  a 
large  amount  of  other  real  estate,  leaving  Eliza  Garrett  his  widow,  and  no 
children  nor  descendants  of  a  child  or  children,  and  leaving  a  will,  which  was 
duly  probated  in  Cook  county,  whereof  said  widow,  Eliza  Garrett,  James 
Grow,  and  Thomas  G.  Crow  were  duly  appointed  executors,  in  which  will 
said  Garrett  duly  disposed  of  and  devised  his  estate,  and  among  other  dev- 
isees in  said  will  was  the  said  Charles  D.  Fiaglor;  that  in  the  year  1851  a 
bUI  for  pai-tition  was  filed  in  the  circuit  court  of  Cook  county  by  said  Eliza 
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Garrett,  James  Crow,  and  Thomas  G.  Crow  against  Letitia  Flaglor,  Frederick 
T.  Flaglor,  and  Charles  D.  Flaglor,  and  Lucy  Louisa  Flaglor  and  Elizabeth 
Flaglor,  children  of  said  Charles  D.,  all  of  whom,  it  was  alleged,  were  in- 
terested in  said  will ;  that  upon  the  answers  of  the  defendants  to  said  bill, 
proofs  taken,  and  the  report  of  commissions,  a  decree  was  entered  that  par- 
tition be  made  of  the  real  estate  of  which  said  Augustas  Garrett  died  seized, 
among  the  persons  to  whom  the  same  was  devised  by  said  will,  and  said  lot 
25,  in  block  9,  was  allotted  and  set  apart  to  said  Letitia  Flaglor  daring  her 
life,  remainder  over  to  said  Charles  D.  Flaglor  for  his  life,  remainder  in  fee 
to  his  children  him  surviving,  and  on  failure  of  children  him  surviving  the 
fee  to  said  James  Crow  and  Thomas  G.  Crow ;  that  the  parties  entered  into 
possession  of  the  several  parcels  of  real  estate  as  set  apart  to  them,  and 
executed  and  delivered  to  each  other  interchangeably  deeds  of  conveyance,  so 
as  to  invest  each  of  the  parties  to  said  bill  with  the  title  In  severalty  to  the 
portions  of  said  estate  so  set  apart  and  allotted  to  them,  and  also  a  certain 
written  contract  in  regard  to  the  interests  of  the  children  of  said  Cliarles  D. 
in  the  property  set  oft  to  said  Letitia  and  Charles  D. 

•<  The  bill  then  alleged  the  death  of  said  Letitia  and  Charles  D.  Flaglor,  and 
that  complainant  Elizabeth  was  the  sole  surviving  child  of  said  Charles  D., 
and  entitled  as  such  to  an  estate  in  fee  to  the  lands  so  set  ott  and  allotted  by 
said  decree  to  said  Letitia  and  Charles  B.,  and  prayed  that  said  James  and 
Thomas  G.  Crow,  as  surviving  executors  of  the  will  of  said  Garrett,  be  re- 
quired to  execute  proper  deeds  of  conveyance  of  the  fee  to  said  lot  25  to  said 
complainant  Elizabeth,  and  that  said  Jessell  and  the  other  tenants  in  posses- 
sion account  for  and  pay  over  to  complainant  the  rents,  issues,  and  profits  of 
said  lot  by  them  received  after  the  death  of  said  Charles. 

"The  bill  also  charged  that  said  Charles  D.  Flaglor,  on  or  about  the  nine- 
teenth day  of  August,  1S57,  made  and  executed  to  Frederick  T.  Flaglor,  his 
father,  a  certain  mortgage  deed  of  said  lot  25,  to  secure  the  payment  of  the 
sum  of  $20,000,  on  the  first  day  of  November,  1867,  together  with  interest 
thereon  at  the  rate  of  6  per  cent,  per  annum,  payable  annually,  and  that 
said  defendant  Catharine  Reid  was  the  holder  of  said  mortgage. 

"  Soon  after  filing  the  original  bill,  the  said  Elizabeth  Flaglor,  complainant, 
died,  leaving  a  will,  whereby  she  devised  all  her  estate  to  her  mother,  Lucy 
C.  Flaglor,  and  by  order  of  court  said  Lucy  C,  who  has  since  intermarried  with 
one  Gay,  was  made  complainant,  and  the  suit  has  since  proceeded  in  her 
name.  Jrtmes  and  Thomas  G.  Crow  were  served  with  process,  but  made  no 
defense.  Jessell  appeared  and  answered.  Catharine  Beid,  being  a  non-resi- 
dent, was  brought  into  court  by  publication,  under  the  statute  of  Illinois, 
and  such  steps  were  taken  that  the  case  on  the  original  bill  was  brought  to 
hearing  before  the  superior  court  of  Cook  county,  at  the  August  term,  1872, 
and  a  decree  made  directing  said  James  and  Thomas  G.  Crow,  as  executors, 
to  convey  to  complainant  the  title  in  them,  as  surviving  executors  and  trus- 
tees of  Augustus  Garrett,  and  that  Jessell,  who  was  a  tenant  of  the  premises 
under  an  unexpired  lease  from  said  Charles  D.  Flaglor,  surrender  possession 
to  complainant,  and  that  the  defendant  Catharine  Beid  release  the  said  mort- 
gage made  by  said  Charles  D.  to  Frederick  T.  Flaglor,  and  that  said  mortgage 
be  held  void  as  against  the  estate  of  said  complainant  in  said  premises.    In 
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October,  1878,  said  Catharine  Beid,  by  the  name  of  Catharine  Farpart,  (she 
having  intermarried  with  Lewis  Farpart,)  appeared  in  said  cause,  and  on  her 
motion  said  decree  was  opened,  and  she  was  let  in  to  defend  in  said  cause, 
whereupon  she  filed  her  answer. 

"And  afterwards,  on  the  first  day  of  February,  1875,  she  filed  her  cross-bill, 
alleging  that  said  Charles  D.  Flaglormade  and  delivered  said  mortgage  in  fee 
to  his  father,  Frederick  T.  Flaglor,  and  that  said  Frederick  T.,  on  the  first  day 
of  August,  1863,  duly  assigned  said  mortgage  and  the  indebtedness  thereby 
secured  to  her,  the  said  Catharine,  and  that  the  same  was  then  held  and  owned 
by  her,  and  that  the  whole  of  the  principal  sum  of  92U,000,  togetlier  with  in- 
terest from  the  seoond  day  of  June,  1862,  remained  unpaid.    To  this  cross- 
bill Arthur  >V.  Windett,  the  Connecticut  Mutual  Life  Insurance  Company,  and 
others  were  made  defendants,  and  a  foreclosure  of  said  mortgage  was  prayed 
To  this  cross  bill  answers  were  filed  by  Mr.  Windett  and  the  Connecticut  Mut- 
ual Life  Inaurance  Company,  alleging,  in  substance,  that,  by  the  will  of  Au- 
gustus Gan-ett,  said  Chailes  D.  Flaglor  was  only  devised  a  life  estate  after  the 
death  of  his  mother,  Letitia  Flaglor,  in  the  lands  devised  to  him  by  said  will, 
and  that  it  was  agreed  between  said  Eliza  Garrett,  widow,  and  James  Crow, 
Thomas  G.  Crow,  and  said  Letitia  Flaglor,  Frederick  T.  Flaglor,  her  husband, 
and  said  Charles  D.,  that  a  partition  should  be  made  among  them  of  the  prop- 
erty devised  by  said  will,  and  that  by  such  partition  only  a  remainder  for  life, 
after  the  death  of  said  Letitia,  should  be  vested  in  said  Charles  D.,  and  tliat 
on  his  death  the  fee  of  the  property  so  allotted  to  said  Letitia  and  Charles 
should  go  to  the  cliildren  of  said  Charles  D. ;  that,  in  pursuance  of  said  agree- 
ment, tlie  bill  for  partition  was  filed  in  the  Cook  county  circuit  court,  and  that 
said  Charles  by  his  answer  appeared  and  consented  to  a  decree,  and  that  the 
decree  in  said  partition  cause  was  made  In  pursuance  of  such  consent,  and  that 
said  Charles  was  bound  thereby  and  precluded  from  asserting  or  claiming  any 
other  than  a  life  estate  in  said  lands,  and  that  said  Frederick  T.  Flaglor  and 
said  Catharine  Beid  were  boimd  by  such  decree;  that  said  mortgage  was 
given  by  said  Charles  to  said  Frederick  without  consideration ;  and  that  said 
Catharine  was  not  a  bona  fide  assignee  for  good  or  valuable  consideration, 
and  that  said  mortgage  only  conveyed  the  life  estate  of  said  Chailes  D.  in  the 
mortgaged  premises. 

"  Before  the  answer  of  the  insurance  company  was  filed,  the  cause  was,  on 
petition  of  said  company,  removed  to  this  court,  and  on  the  fifth  of  November, 
1877,  the  said  Catharine,  by  leave  of  this  court,  filed  her  amended  cross-bill, 
alleging  that  all  the  title  and  interest  of  Mr.  Windett  and  the  insurance  com- 
pany and  the  other  defendents  were  acquired  after  and  were  subject  and  sub- 
ordinate to  the  said  mortgage  held  by  her;  and  further  alleged  that  said 
Charles  was,  by  the  will  of  said  Garrett,  given  an  estate  in  fee  after  the 
death  of  his  mother,  Letitia;  that  no  agreement  was  ever  made  by  Charles  to 
accept  an  estate  for  life,  and  that  the  fee  should  go  to  his  children ;  that  said 
Charles  never  consented  to  said  decree  in  said  partition  case  awarding  him 
only  a  life  estate  in  the  property  set  off  to  him ;  that  the  deeds  made  inter- 
chsmgeably  between  the  devisees  of  Garrett  and  the  contract  between  said 
parties  made  at  the  same  time,  were  not  made  in  pursuance  of  or  for  the  pur- 
pose of  satisfying  said  decree;  that  said  Charles  had  never  ratified  said  decree 
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nor  accepted  a  life  estate  in  lieu  of  a  fee  In  the  lands  set  off  to  hifa,  and  that 
said  decree  was  fraudulent  and  void  as  against  said  Charles. 

*'  The  answers  of  Mr.  Windett  and  the  Insurance  company  to  the  amended 
cross-bill  denied  all  frauds  or  mistake  in  the  decree  in  the  partition  salt,  and 
insisted  that  Charles  and  the  cro8s-<x>mplainant  were  bound  thereby,  and 
also  insisted  that  said  decree  was  in  accordance  with  and  in  f  urtlierance  of 
the  interest  of  the  will  of  said  Garrett,  so  far  as  it  related  to  the  estate  of  said 
Charles  in  the  lands  allotted  to  him." 

After  a  full  hearing  on  these  issues  upon  the  pleadings,  documents, 
and  other  testimony,  the  circuit  court  rendered  a  decree  in  favor  of 
Catharine  Parpart.  By  this  decree  the  validity  of  the  mortgapie  set 
oat  in  the  cross-bill  and  its  assignment  to  her  were  established,  and 
a  decree  rendered  in  her  favor  for  the  amount  of  the  bond,  with  in- 
terest, declaring  it  to  be  a  lien  on  the  property  in  controversy  para- 
mount to  that  of  all  other  parties  to  the  litigation,  and  that  unless  it 
was  paid  the  property  would  be  sold  for  the  purpose  of  raising  the 
money  to  satisfy  the  mortgage  debt.  From  this  decree  Arthur  W. 
Windett,  Lacy  Flaglor  Gay,  and  the  Connecticut  Mutual  Life  Insur- 
ance Company  took  an  appeal,  which  brings  it  before  us  for  review. 
The  case,  as  it  presents  itself  to  us,  concerns  the  interest  of  no  other 
parties  but  these,  and  is  limited  to  the  proceeding  growing  out  of  the 
cross-bill. 
(  Two  questions  are  raised  by  these  issues,  namely,  the  validity  of 
the  mortgage  made  by  Charles  D.  Flaglor  to  Frederick  T.  Flaglor, 
his  father,  and  of  the  assignment  of  that  mortgage  to  Mrs.  Parpart, 
then  Catharine  Beid;  and,  if  this  be  decided  in  her  favor,  the  further 
question  whether,  at  the  time  that  Charles  Flaglor  made  the  mort- 
gage, he  held  a  fee-simple  to  the  property  mortgaged  or  only  a  life 
estate.  As  the  least  difficult  of  these  questions,  and  the  one  which 
in  the  natural  order  of  discussion  should  be  first  disposed  of,  we  wUl 
«onsider  the  validity  of  the  mortgage  and  its  assignment. 

There  is  but  little  question  raised  that  as  between  Charles  D.  Flag- 
lor, mortgagor,  and  his  father,  Frederick  Flaglor,  the  transaction  was 
an  unexceptionable  one.  At  that  time,  whether  the  estate  was  a  fee- 
simple  or  a  life  estate,  certain  transactions  took  place  between  them 
by  which  Charles  became  indebted  to  his  father  in  the  sam  of  $20,- 
000.  This  sam  the  father  seemed  disposed  to  permit  to  remain  in 
the  hands  of  his  son  on  the  security  of  a  mortgage  on  this  property. 
He  accordingly,  in  the  year  1857,  took  from  Charles  his  bond  for 
that  sum,  payable  10  years  after  date,  with  annual  interest  at  the 
rate  of  6  per  cent.,  secured  by  this  mortgage.  The  interest  was 
promptly  paid,  notwithstanding  the  death  of  Charles  in  1858,  up  to 
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the  death  of  his  father  in  1866.     There  is  no  reason,  therefore,  to 
doubt  the  validity  of  the  mortgage  as  between  these  two.  ^ 

As  regards  the  assignment  of  the  bond  and  mortgage  by  Frederick 
Flaglor  to  the  present  appellee,  it  is  assailed  on  several  grounds,  wbicn 
resolve  themselves  into  a  denial  of  the  execntion  of  the  assignmenk 
and  the  immorality  of  the  consideration  on  which  it  was  made.  Th»^ 
assignment  itself  ia  on  a  separate  piece  of  paper  from  the  mortgage 
and  the  bond,  and  the  signature  is  made  by  the  cross-mark  of  Flag- 
lor instead  of  being  in  his  own  handwriting.  As  Flaglor  was  a  man 
of  some  education,  and  it  is  shown  that  about  that  time  he  was  in 
the  habit  of  writing  letters  and  signing  his  own  name  to  them,  that 
eireumstance  ia  deemed  suspicions.  The  relations  at  that  time  ex- 
isting between  him  and  Catharine  Beid,  which  will  be  hereafter  con- 
sidered, are  supposed  to  increase  the  force  of  these  suspicions;  also 
the  faet  that  the  bond  and  mortgage  were  permitted  to  remain  in  his 
possession.  In  answer  to  this,  it  is  to  be  considered  that  Flaglor  was 
a  very  old  man,  easily  shaken  by  illness,  and  it  was  probably  during 
some  such  attack,  when  he  might  not  have  been  able  to  write,  that 
he  determined  to  do  the  act  of  justice  which  dictated  this  assignment. 
Original  specimens  of  his  signature,  written  within  a  short  time  of 
this  transaction  and  produced  to  this  court,  show  a  shaky  and  diffi- 
cult handwriting,  and  lead  to  the  conclusion  that  if  he  was  ill  it  would 
be  extremely  natural  to  have  somebody  write  his  name,  which  he  au- 
thenticated bv  making  a  oross  under  it.  Its  execution  is  attested  as 
sealed  and  delivered  in  his  presence  by  W.  Q.  McDonald  as  a  wit- 
ness, and  the  original  paper  produced  before  us  shows  that  the  name 
of  Flaglor  is  in  the  same  handwriting  as  that  in  the  body  of  the  in- 
strument, which  ia  apparently  that  of  the  witness. 

There  is  another  consideration,  however,  of  very  great  weight  in 
&vor  of  the  validity  of  the  assignment.  Its  execution  was  proved 
shortly  after  the  date  it  bears,  before  a  justice  of  the  peace,  in  ac- 
cordance with  the  laws  of  the  state  of  New  Tork,  where  Flaglor  then 
resided,  and  the  oertificate  of  this  faet,  with  that  of  the  clerk  of  the 
proper  court,  were  such  that  by  the  laws  of  Illinois  it  was  admitted 
to  record  in  the  county  of  Cook  of  that  state,  and  is  by  that  law 
prima  facie  evidence  of  its  execution  by  Flaglor.  When  this  assign- 
ment and  certificate  were  produced  in  evidence  the  omu  of  proving 
that  it  was  not  the  act  and  deed  of  Flaglor  devolved  on  the  appel- 
lants.  The  witness  W.  J.  McDonald  was  living  at  the  time  that  the 
deposition  of  the  appellee  was  taken  in  New  Tork  to  prove  the  exe- 
cution of  the  paper.     McDonald  was  competent  to  prove  what  was 
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done  in  regard  to  the  execution  of  the  assignment,  and  the  fact  that 
the  appellants,  with  a  knowledge  of  the  case  made  by  the  certificate 
of  acknowledgment  and  the  positive  testimony  of  Catharine  Beid,  did 
not  call  the  man  whose  name  was  affixed  to  the  paper  as  a  witness  to 
its  execution,  leaves  but  little  doubt  that  it  could  not  be  thus  saccess" 
fully  impeached. 

Reverting  to  the  question  of  the  c'onsideration  moving  Flagler  to 
make  this  assignment,  the  facts  seem  to  be  that  Catharine  Beid  had 
been  for  several  years  a  domestic  in  the  family  of  Frederick  Flaglor 
while  he  was  married  to  and  living  with  a  second  wife,  and  she  left 
bis  service  while  Frederick  and  his  wife  were  yet  living  together  at 
Newburg,  in  the  state  of  New  York.  Not  long  after  this  Flaglor  sep- 
arated from  his  wife  and  went  to  live  in  St.  Johns,  New  Brunswick. 
After  being  there  some  time  he  wrote  to  Catharine  Beid  that  he  was 
not  in  good  health  and  needed  somebody  to  take  care  of  him,  and  re- 
questing her  to  come  and  do  so.  With  this  request  she  complied, 
and,  according  to  her  testimony,  after  she  got  there  he  informed  her 
that  he  had  a  divorce  from  bis  wife  and  requested  her  to  marry  him. 
The  certificate  of  the  clergyman  of  St.  Johns,  with  both  her  signature 
and  his  to  the  fact,  leave  no  doubt  that  they  were  married  in  that 
place  on  the  twenty-third  day  of  January,  1862.  The  fruits  of  this 
marriage  were  two  children,  both  girls.  They  returned  to  Newburg 
a  year  or  so  after  this,  and  there  she  ascertained  that  Flaglor  had 
not  been  divorced  from  his  Wife,  and  of  coarse  understood  at  once 
that  her  children  were  illegitimate,  and  that  their  father  was  liable 
to  a  prosecution  for  bigamy.  Flaglor,  at  that  time,  as  we  have  said, 
was  a  very  old  man,  and  it  does  not  appear  that  he  and  this  family 
of  his  had  any  other  means  of  support  than  the  interest  accruing  on 
this  mortgage. 

Notwithstanding  the  assault  made  upon  Catharine  Beid  in  reference 
to  her  chastity,  and  the  probability  of  illicit  intercourse  with  Flaglor 
previous  to  this  marriage,  and  the  fact  much  relied  on  that  she  had 
an  undue  influence  over  him  at  the  time  the  assignment  was  made, 
we  cannot  doubt  that  in  executing  and  delivering  to  her  that  assign- 
ment he  did  a  meritorious  act,  honorable  and  just,  as  the  only  atone- 
ment be  could  make  for  the  deception  he  had  practiced  upon  her, 
and  as  placing  in  her  hands  the  means  of  supporting  the  children  of 
whom  he  was  the  father.  It  was  not  the  ease  of  a  contract  for  future 
illicit  intercourse  of  the  class  which  the  authorities  hold  to  be  against 
public  policy,  but  an  appropriate  means  of  providing  for  the  support 
of  a  woman  whom  he  bad  married  while  he  had  a  wife  living,  and  of 
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thfl  children  resnlting  from  that  marriage.  We  are  satisfied  from 
these  oonsiderations  that  the  mortgage  in  qnestion  was  a  valid  in- 
strument in  the  hands  of  the  appellee,  Catharine  Parpartj  and  a  lion 
npon  snch  interest  in  the  property  which  it  conveyed  as  Charles  D. 
Flaglor  had  at  the  time  he  made  it.  As  we  have  already  said,  the 
qnestion  on  this  branch  of  the  subject  is  whether  Charles  D.  Flaglor, 
at  the  time  he  made  the  mortgage,  owned  a  fee-simple  in  the  property^ 
conveyed  by  it  or  a  life  estate.  Such  interest  as  he  had  came  to  bim 
primarily  by  the  will  of  Augnstns  Garrett.  The  first  six  sections  of 
this  will  mention  the 'beneficiaries  of  his  bounty  as  regards  the  income 
of  his  estate  until  the  death  of  his  wife  Eliza,  Maiy  Banks,  and  Le- 
titia  Flaglor,  and  throws  very  little  light  upon  the  question  we  are 
considering.  The  seventh  section,  which  provides  for  the  final  dis- 
position of  his  property  after  their  decease,  contains  the  language  to 
be  construed.    It  reads  as  follows: 

"ITpon  the  death  of  my  wife  Eliza  and  of  Mary  Banks  and  Letltia  Flaglor, 
I  direct  that  the  whole  of  my  estate  shall  then  be  equally  divided  between 
Charles  D.  Flaglor,  son  of  said  Letltia,  if  he  or  his  legitimate  children  survive 
said  Letitia,  (in  case  he  be  dead,  hia  legitimate  children  shall  take  as  their 
father  would  if  alive,)  and  the  said  James  Crow,  and  the  said  Thomas  G.  Crow, 
each  taking  one-third  of  the  whole.  But  if  Charles  D.  Flaglor  be  at  that  time 
dead,  leaving  no  legitimate  children,  the  whole  of  my  said  estate  shall  be  di- 
vided between  the  said  James  Crow  and  Thomas  G.  Crow.  In  all  cases  the 
heirs  and  devisees  of  the  said  James  Crow  and  the  said  Thomas  G.  Crow,  re- 
spectively, shall  succeed  to  the  right  and  portion  which  their  ancestor  and  de- 
cedent would  have  received  had  he  been  alive,  and  in  all  cases  the  heirs  and 
devisees  of  the  said  James  and  Thomas,  respectively,  and  the  children  (legiti- 
mate) of  said  Charles  D.  Flaglor,  shall  only  succeed  to  and  take  the  share  or 
portion  of  income  and  of  estate  In  general  which  their  ancestor  or  decedent 
would  have  had,  taking  per  stirpes  and  not  per  capita," 

The  precise  question  here  raised  has  been  repeatedly  before  the  \ 
courts  of  Illinois,  as  has  the  whole  subject  of  Charles  Flaglor's  inter-  ' 
est  under  this  will,  and  we  think  it  may  be  afi&rmed  that,  by  several 
well-considered  opinions  of  the  supreme  court  of  that  state,  a  con- 
stmction  has  been  established  which  gives  to  Charles  Flaglor,  on  the 
death  of  his  mother,  Letitia,  a  fee-simple  estate  under  that  will.  In- 
deed, we  do  not  understand  counsel  here  to  seriously  controvert  that 
such  is  a  true  construction  of  that  instrument,  and  as  this  accords 
with  our  own,  we  adopt  it  without  further  discussion, 

On  the  death  of  Mr.  Garrett  his  will  was  admitted  to  probate  on 
the  twenty-eighth  day  of  February,  1849,  and  his  widow,  Eliza  Gar- 
rett, having  renounced  the  benefits  of  its  provisions,  asserted  her 
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rights  to  dower,  whereby  she  became  entitled  to  oae-half  of  the  es- 
tate. In  1861,  long  before  her  death  or  that  of  any  of  these  devisees, 
the  parties  interested  determined  to  have  a  partition  by  a  proceeding 
in  ohandery  in  the  superior  ooart  of  Cook  county.  In  that  proceed- 
ing the  property  which  is  now  in  controversy  was  allotted  to  the 
share  which  went  to  Letitia  Flaglor  during  her  life,  and  after  her 
death  to  Charles  D.  Flaglor.  Under  the  construction  of  the  will 
which  we  have  just  adopted,  Charles  D.  Flaglor  was,  at  the  time  of 
making  the  mortgage  to  his  father,  the  owner  of  the  estate  in  fee  of 
the  property  conveyed  by  it,  and  there  could  f>e  no  doubt  that  the 
mortgage  constituted  a  lien  paramount  to  everything  else  in  the  way 
of  a  claim  or  title  to  the  property. 

The  appellants  here  rely  upon  the  decree  of  partition  to  which  we 
have  alluded,  and  on  certain  deeds  and  agreements  alleged  to  have 
been  made  by  Charles  D.  Flaglor  in  connection  therewith,  as  estab- 
lishing and  limiting  his  interest  in  this  property  to  a  life  estate,  with 
remainder  in  fee  to  his  children  on  his  death,  and  whether  this  con- 
tention be  well  founded  or  not,  presents  the  main  controversy  in  the 
case.  That  decree  of  partition,  dividing  the  estate  into  three  parts, 
does  unquestionably  declare  "that  the  real  estate  by  said  commis- 
sioners set  off  and  allotted  to  Letitia  Flaglor,  Charles  D.  Flaglor,  and 
his  children,  if  he  die  leaving  any  child  or  children,  be  and  the  same 
is  hereby  set  off  and  allotted,  and  the  income  thereof,  to  the  said  Leti- 
tia Flaglor  during  her  life,  and  the  said  Charles  Flaglor,  if  he  sur- 
vive said  Letitia,  during  his  life,  and  the  child  or  children  of  said 
Charles  D.,  if  he  die  leaving  any  child  or  children,  in  fee." 

The  first  thing  which  suggests  itself  as  proper  to  be  considered  in 
the  solution  of  this  question  is  to  ascertain  what  was  the  law  of  the 
state  of  Illinois  on  the  subject  of  partition  at  the  date  of  that  decree. 
Looking  at  the  statutes  of  the  state  as  we  find  them  in  the  Revision 
of  1880,  with  reference  to  the  sources  from  which  this  Bevision  is 
taken,  we  find  Ihat  they  made  provision  distinctly  for  two  modes  of 
effecting  a  partition,  one  of  which,  as  declared  by  the  statutes  of 
1845,  was  by  a  bill  in  chancery  as  heretofore,  and  the  other  by  peti- 
tion to  the  circuit  court  of  the  proper  county.  Very  little  is  said  on 
the  subject  of  partition  in  chancery,  as  the  provisions  of  the  statutes 
are  more  specifically  directed  to  the  forms  of  proceeding  by  petition 
in  the  proper  court. 

The  proceeding  in  the  case  which  we  are  now  to  consider  declares 
itself  on  its  face  to  be  a  proceeding  in  chancery,  and  the  supreme 
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eoart  of  the  state,  in  the  ease  ci  Wadhanu  ▼♦  Oaa,  78  HI.  415,  in 

reference  to  thia  very  decree,  declares  it  to  be  so.  We  take  it  for 
granted  that  the_statnte  of  lUinpis^  in  jmaking  this  provision  and  in 
leaving  the  jjarties  to  proceed  by  bill  in  chancery,  intended  thereby 
to  give  to  a  proceeding  in  such  case  .the  same  force  and  effect  -which . 

j  petition  in  chancery  had  in  the  high  conrt  of  ohancezy  of  England, 
and  that  the  proceeding  should  in  the  main  eonform  to  the  chancery 
practice  as  thus  established.  As  we  anderstand  that  system,  it  did 
not  deal  with  or  decide  questions  of  controverted  title.  Its  purpose 
was  to  maEe  division  among  the  parties  before  the  court  of  real 
estate  in  which  those  parties  had  interests  or  estates  that  were  not 
in  controversy  as  among  themselTes. 

It  was  another  principle  of  the  chancery  jarisdiction  in  partition 
that  a  decree  iUelf  did,  not  transfer  or  convey  title  even  after  the  al- 
lotment of  the  respective  shares  of  each  of  the  parties  to  the  proceed- 
ing, bnt  the  legal  title  remained  as  it  was  before.  In  this  respect  a 
decree  in  chancery  was  unlike  the  writ  of  partition  at  the  common 
Jaw,  which  m  such  cases  operated  on  the  title  only  by  way  of  estop- 
jel^  Jtojthe_chancery  proceeding,  ho-wever,  this  difiBculty  was  reme- 
died  by  a  decree.^at.the  parties  should  make  the  Jieoeaaaty  convey- 
ance to  each  other,  which,  if  they  refused,  they  could  be  compelled 
lo~do  by  attachment,  imprisonment,  and  other  povrers  of  the  court 
over  them  in  person.  In  many  of  the  states  of  the  Union,  where  the 
equity  powers  of  the  courts  have  been  aided  by  statutes  to  get  rid  of 
the  difficulty  of  compelling  parties  in  person  to  execute  conveyances, 
the  court  has  been  authorized  to  appoint  a  commissioner,  who  should 
execute  the  conveyances  in  the  names>of  the  parties.  In  other  cases 
the  statute  has  declared  that  such  a  decree  itself  shi^  operate  as  a 
conveyance  of  the  title. 

At  the  time  that  the  decree  was  rendered  in  the  superior  court  of 
Cook  county,  which  we  are  considering,  we  are  not  aware  that  any 
statute  existed  which  gave  such  effect  to  the  decree  of  the  chancery 
court  in  partition.  We  find  by  the  Revised  Statutes  to  which  we 
have  alluded,  section  29,  on  partition,  that  in  the  year  1861, 10  years 
after  this  decree  was  passed,  it  was  enacted  that  in  suits  for  the  par- 
fitioit  of  real  estate,  whether  by  bill  in  chancery  or  by  petition,  the 

~eonrt  may  investigate  the  question  of  conflicting  or  controverted  titles, 
and  remove  clouds  on  the  title  of  any  of  the  premises  sought  to  be 

"^pSftittoneC  and  invest  titTes  l>x  {heir  decrees  in  the  partiea  to  whom 
the_premises^re_  allotted,  without  the  forms  of  conveyance ,of  "in- 
y.l— 80 
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fants,  unknown  heirs,  and  other  partieB  to  the  suit."     Other  powers 
(»e  also  conferred  on  the  courts  in  sach  oases. 

In  the  case  of  Whaley  y.  Dawson,  2  Schoales  &  L.  866,  Lord 

Bedesdale  says: 

"  Partition  at  law  and  in  equity  are  different  things.  The  first  operates  by 
a  Judgment  of  a  court  of  law,  and  delivering  up  possession  in  pursuance  of  it, 
which  concludes  all  the  parties  to  It.  Partition  in  equity  proceeds  upon  con- 
veyances to  be  executed  by  the  parties,  and  if  the  parties  be  not  competent  to 
execute  the  conveyances,  the  partition  cannot  be  effectually  had." 

And  in  his  work  on  Pleadings  in  Chancery,  he  gives  this  clear 
statement  of  the  nature  of  the  equity  jurisdiction  in  partition : 

"  In  the  case  of  the  partition  of  an  estate,  if  the  titles  of  the  parties  are  in  any 
degree  complicated,  the  difBculties  which  have  occurred  in  proceeding  at  the 
common  law  have  lead  to  applications  to  courts  of  equity  for  partition,  which 
are  effected  by  first  ascertaining  the  right  of  the  several  persons  interested,  and 
then  issuing  a  commission  to  make  the  partition  required,  and  upon  the  re- 
turn of  the  commission  and  confirmation  of  that  return  by  the  court,  the 
partition  is  finally  completed  by  mutual  conveyances  of  the  allotment  made 
to  the  several  parties.  But  if  the  infancy  of  any  cf  t?ie  parties,  or  other  cir- 
cumstuncesi  prevent  such  mutual  conveyances,  the  decree  can  only  extend  to 
make  partition,  give  possession,  and  order  enjoyment  accordingly,  until  effect- 
ual conveyances  can  l>e  made.  K  the  defect  arise  from  infancy,  the  infant 
must  have  a  day  to  show  cause  against  the  decree  after  attaining  21;  and  if 
no  cause  be  shown,  or  if  the  cause  shown  should  not  be  allowed,  the  decree 
may  then  be  extended  to  compel  mutual  conveyances.  If  a  contingent  re- 
mainder, not  capable  of  being  barred  or  destroyed,  should  have  been  limited 
to  a  person  not  in  being,  the  conveyance  must  be  delayed  until  such  person 
shall  come  into  being,  or  until  the  contingency  shall  be  determined,  in  eithei 
of  which  cases  a  supplemental  bill  will  be  necessary  to  carry  the  decree  into 
execution."  liitford,  PL  (Jeremy's  Ed.)  120.  See  Atty.  Gen.  v.  Hamilton,  1 
Madd.  214;  CaHunigM  y.  Pvitneyy  2  Atkyns,  880;  Story,  Eq.  Jur.  §§  652, 
653. 

Mr.  Adams,  in  his  admirable  condensation  of  the  equity  jurisdic- 
tion, says: 

"  The  confirmation  [of  the  commissioner's  report]  does  not,  like  the  judg- 
ment on  a  writ  of  partition,  operate  on  the  actual  ownership  of  the  land,  so  as 
to  divest  the  parties  of  their  individual  shares,  and  reinvest  them  with  corre- 
sponding estates  in  their  respective  allotments,  but  it  requires  to  be  perfected 
by  conveyances;  and  the  next  step,  therefore,  after  confirmation  of  the  return 
is  a  decree  that  the  plaintiffs  and  defendants  do  respectively  convey  to  each 
other  their  respective  shares,  and  deliver  up  tlie  deeds  relating  thereto,  and 
that  in  the  mean  time  the  allotted  portions  shall  respectively  be  held  in 
severalty."    Adams,  £q.  281. 
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This  is  precisely  what  was  done  in  this  case,  except  thai  no  day 
in  coort  was  given  to  the  infant  children  of  Charles  D.  Flap;lor,  nor 
any  decree  for  conveyances  by  them  or  by  the  other  parties  to  the 
suit.  That  decree,  therefore,  did  no  more  than  tojnakfr  a  diosimi 
and  allotment  of  the  land,  and  had  no  effect  upon  the  actual.oymer- 
jship  or  upon~tTie  title  of  the  parties,  and  did  not  even  contain  an  order 
for  possession  m  severalty.  We  must,  therefore,  lopk  tojhe  CQliYfiy- 
ances.  which  werg^made  three  days  after  this  decree  was  entered,^fpr 
any  limitation  of  Charles  D.  Flaglor's  interest  tp_an  estate  for  life  in 
the  share  j^ed  to  him  anOis  JQatbflr»if  aay  oueh  there  ber 

In~reply  to  this  view  of  the  effect  of  the  decree  it  is  said  that  it  was 
a  consent  deoree.'lihd  must  be  held  binding  on  Charles  Flaglor  by 
"reason  of  that  con"sent^  IFls  certamly  true  that  on  the  face  of  the 
'proceeding,  as  evidenced  by  the  bill  of  Eliza  Garrett  and  the  two 
Crows,  and  the  answer  of  Charles  and  Letitia  Flaglor,  the  partition 
was  one  previouslyaRreed  on  by  all  these  parties,  and  the  bill  itself 
gives  a  schedule  of  the  different  parcels  of  the  property  to  be  allotted 
by  the  decree  to  each  of  the  three  interests  concerned  in  it.  The  bill 
also  sets  forth  very  explicitly  the  interest  of  Charles  D.  Flaglor  as 
beinf^  a  Ijfe  p«tft{fl,  with  iremainder  in  fee  to  his  children,  two  of  whom 
were  then  alive.  To  this  bill  an  answer  on  behalf  of  Frederick  T. 
Flaglor,  Letitia  Flaglor,  and  Charles  D.  Flaglor  was  filed  by  their 
solicitors,  Arnold  and  Lay.  It  might  admit  of  some  question  whether 
this  answer  was  intended^  to  adiialt  that  the  estate  of  Chailes.  B. 
Fiaglbrwifts  merely  aTife  estate;  but  as  the  supreme  court  of  Blinois, 
^^^~wue_oi_Fta£l&i^v._Crow,  40.I11..414,  hfliuieeided  that  it  showed 
^nsent,  we  assumjijt  to  be  so. 

Waiving  at  present  the  question,  on  which  there  is  much  conflicting 
testimony,  whether  Charles  D.  Flaglor  authorized  these  attorneys  to 
assent  for  him  to  that  construction  of  his  interest  in  the  property, 
we  remark  that  the  decree  itself  was  incomplete  and  did  not  purport 
to  tran?fer  the  title^between  parties,  nor  did  it  order  or  direct  that 
such  conveyance  should  be  made  in  accordance  with  its..pxayisiQii& 
This  decree,  however,  was  entered  of  record  on  May  26,  1851,  and 
deeds  were  made  inter  partes  on  May  29th.  These  deeds  do  not  refer 
to  the  decree  in  any  manner,  nor  do  the  deeds  of  the  other  parties  to . 
Tiititia  and  Charles^Flaglor  profess  to  describe  their  interests  in  the 
property,  and  the  deed  as  found  in  the  record  from  the  Crows  is  to 
Charles  Flaglor  alon¥,  and  none  of  the  deeds  mention  the  children  of 
QharlesPIaglor.  The  agreement  of  the  same  date  was  executed  by 
all  the  parties  to  the  partition,  except  the  children  of  Charles  D. 
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Flaglor,  and  seema  to  have  two  pai|)08eB,  explanatoiy  of  the  deeds  of 
conveyance  made  at  the  same  time.  The  first  of  these  purposes  was 
to  declare  the  proportion  of  the  debts  of  the  estate  of  Aognstus  Gar- 
rett which  should  be  charged  apon  the  interest  of  each  of  the  parties, 
and  ti^Becond  to  make  some  explanation,  of  the  ralationg  to  the 
estate  of  Charles  D.  Flaglor  and  his  children.  The  purpose  of  the 
provision  on  this  latter  subject  was  to  have  Letitia  and  Charles  D. 
Flaglor  and  Frederick  "to  save  and  keep  harmless  the  shares  and 
portions  of  the  estate  allotted  to  Eliza  Garrett,  James  Grow,  and 
Thomas  G.  Crow  from  all  claim  or  claims  which  any  child  or 
children  of  Charles  D.  Flaglor  may  have  or  become  entitled  to  under 
the  said  will  or  decree  of  any  court  now  made  or  hereafter  to  be 
made."  There  is  also  a  previous  reference  in  said  instrument  to  the 
interests  of  the  children  and  descendants  of  Charles  D.  Flaglor  which, 
uider  said  will,  such  children  or  deaeendants  may  have  or  at  any 
time  be  entitled  to. 

This  court  agrees  with  counsel  for  appellee  that  there  is  nothing 
in  these  deeds  or  this  contemporary  agreement  by  which  Charles 
Flaglor  agrees  or  binds  himself  or  consents  that  his  interest  in  the 
property  is  a  life  estate.  The  deeds  of  conveyance  are  absolutely 
silent  on  the  subject  and  do  not  mention  the  children  at  all,  but  con- 
vey the  estate  to  Letitia  and  Charles  Flaglor.  The  explanatory 
agreement  was  evidently  intended  to  refer  this  question  to  the  true 
construction  of  the  will,'  mentioning  the  rights  of  the  children  to  be 
such  as  they  may  have  under  that  will,  and  guarantying  Eliza  Garrett 
and  the  Crows  against  the  effect  of  such  construction  of  it  as  would 
make  his  interest  a  life  estate,  with  remainder  to  his  children. 

^fl^n'Tf^"c.  ihitr\i  t^qt  *t">°°  I'^^^^^yn"?"!?  i-ffr'f  (irffr  wnrn  jnade_aB 
a  part  of  the  partition  proceedings,  they  fail  to  carry  into  effect  that 
part  of  them  which  declares  as  between  Charles  D.  Flaglor  and  hia 
children  that  his  estate  was  an  estate  for  life.  It  was  undoubtedly 
in  this  view  of  the  subject  that,  after  the  death  of  Charles  Flaglor 
and  his  mother,  the  advisers  of  Elizabeth  Flaglor,  the  only  suryiying 
child  of  Charles,  caused  the  commencement  of  the  suit  in  nHan<»ary 
in  her  name,  of  which  the  present  cross-bill  has  beoQjQa.&4Mu:t. 

This  bill  of  Elizabeth,  upon  its  face,  recites  the  proceedings  in  the 
original  partition  suit,  and  the  contemporary  conveyances  and  agree- 
ment, and  the  death  of  Letitia  and  Charles  Fli^or  and  one  child  of 
Charles  Flaglor,  and  considering  the  imperfection  and  insufQciency 
of  aU  these  proceedings  to  vest  in  the  complainant,  the  surviving 
child  of  Charles  Flaglor,  the  title  to  the  real  estate  allotted  to  him 
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and  his  mother  in  the  decree,  it  demands  of  jgll  the  other  parties  to 
make  anoh  conveyanoe  as  will  perfect  her  titlej^  and  it  prays Jpr  an 
acconnt  of  rents  and  profits  from  tSose  who  have  had  the  property 
in  possession.  To  this  bill  Catharine  Beid,  now  Oatharine  Parpart, 
was  madia  a  defendant  under  allegations  setting  oat  the  mortgage  on 
which  the  present  decree  was  rendered,  and  alleging  it  to  be  a  cloud 
on  the  title  of  complainant  Elizabeth,  and  praying  that  it  be  held  to 
be  no  lien  on  the  property. 

Mneh  of  the  argnment  of  eonnsel  in  this  case  and  the  testimony  on 
which  the  case  was  heard  in  the  ooart  below  has  relation,  on  both 

'sides^  to^e  qTie8ti(m~wEether  Charles  D.  Flaglor  authorized,  his 
attorneys  to  give'ihe  consent  to  limitation  of  his  estate  which  is 
loand  in  his  answer  tolEe" CftglBaT parGtion  suit. 

It  is  not  to  be  denied  that  the  testimony  on  this  sabjeot  is  conflict* 
ing,  as  were  also  his  declarations  and  actions  abont  the  time  of  the 
rendition  of  that  decree.    We  do  not  dpam  it  material  to  the  oasfi  ba^  j 
fore  as  to  decide  this  qnestion,  becanse,  as  neither  the  decree  itself, 

jioithe  deeds  made  three  days  aftfiiv  nor  the  article  of  agreemenjuaa.- 
sented  to  by  the  parties  at  the  same  time,^aade  anyja,otaal  transfer 
of  title  diUerent  £romlEat  which  resalted  from  the  will  of  Angustus 
Garrett,  and  as  the  very  .purpose  of  £Uizabeth.flaglar'a.BaitiBJto.efB. 
feet  that  which  was  not  done,  by  that  decree,  the  only  effect  which 
the'loonBent  of  Charles  Flaglor  to  it  coald  have,  if  he  ever  consented, 
would  be  to  have  estopped  him,  or  some  one  claiming  ander  him,  from 

gnnt^ating  thft  fnrwfl  nf  tho  Hnnraa        jn  this  vicW  Of  the  SubjCCt  it  is 

important  to  recar  to  what  took  place  very  soon  after  this  decree  was 
rendered.  As  soon  as  Charles  Flaglor  became  aware  of  the  construe* 
tion  which  was  pn^  upon  the  decree  as  regards  his  estate  intheprop- 
erty,  he  filed  his  bij)  of  review,  on  the  sixteenth  day  of  April,  1858, 
in  the  proper  court,  to  set  aside  and  correct  it,  so  far  as  it  ooncemed 
that  matter.  To  this  bill  his  mother  and  father  and  two  children 
were  made  defendants.  A  decree  was  rendered  on  the  eleventh  day 
of  May,  1854,  in  whioh  the  formor  deoree  in.that.  respect  was  re; 
versed,  and  the  one-sixth  allotted  to  the  Flaglors  was  dedared  to  be 
Teste JT in  Letitia  Flaglor,  for  and  daring  the  term  of  her  natural  life, 
with  remainder  in  fee  to  Charles  if  he  sarvived  sadd  Letitia.  This 
decree  remained  in  full  force  until  after  the  death  of  both  Letitia 
Flaglor  and  Charles.  Flaglor^  when,  in  Apr^i  irbb  a  writ  of  error  was 
sued  oat  from  the  sopreme  court  of  Illinois  in  the  name  of  Elizabeth 
Flaglor,  by  James  Link,  her  next  friend,  on  whioh  the  decree jaLthe 
bill  of  review  was  reversed,  on  the  sole  ground  that  the  original  de- 
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cree  of  partition  waB  by  conBent,  and  that  .Bach-OQiuent-oacfid-alLfiii' 
jorj. 

It  will  be  observed  that  the  deoree  on  the  bill  of  review  remained 
^  m  force  f^  over  12  years;  that  during  two  years  of  that  time  Charles 
FTaglor  had  come  into  the  seizin  of  the  fee-simple  estate,  which  both 
that  decree  and  the  will  declared  to  be  in  him;  and  that  it^wasjiaziag 
this  period  that  the  mortgage  was  made  by  him  on  which  the  decrgg 
we  are  now  considering  is  foundfid>  Very  shortly  after  this  reversal 
ir>_the  supreme  court,  the  original  bill  in  the  present  casewasfiled 
by  Elizabeth  Flaglor,  which  was  prosecuted  in  her  name  until  Au- 
gust,  1867,  when  she  died,  leaving  a  will  by  which  she  devised  all  her 
property  to  her  mother,  Lucy  C.  Flaglor,  now  Lncy  Flaglor  Gay,  one 
of  the  present  appellants.  Early  in  1872  the  suit  was  revived  in 
the  name  of  Lucy  Flaglor,  and  by  amended  bills  xa.  her  name  and  by 
the  cross-bill  of  Catharine  Farpart,  formerly  Catharine  Beid,  the  Ib- 
8ues  m  regard  to  the  controversy  now  before  us  were  finally  raised. 
No  person  now  interested  in  thia  xsoptroversy  obtained  any  interest 
whatever  in  thiH4aroperty  by  any  purohaae  or  by  any  transaction^by 
which  _they  parted  with  money  or  other  valuable  consideration  until 
the  purchase  by  Arthur  W.  Windett  from  Lucy  Flaglor  after  her  bill 
of  revivor  had  been  filed,  and  no  one  else  but  him  and  the  Connecti- 
cut Mutual  Life  Insurance  Company,  another  one  of  the  appellants, 
have  ever  parted  with  anything  of  value  on  the  faith  of  any  of  the 
transactions  previously  recited,  except  it  be  Frederick  ,T.  Flaglor,  who 
loaned  his  son  Charles  the  money  on  the  mortgage  now  in  question. 

It  jg.impos8i^lQ.to  869  havthe  doctrine  of  the  estpppel  caajipecate 
in  favor  (}i  any  of  j^mh  nppfiUnntn  Such  interest  as  Elizabeth 
Flaglor  and  Lucy  Flaglor,  her  mother,  had  or  acquired,  was  by  in> 
heritance  or  devise.  Neither  of  them  ever  paid  a  dollar  or  parted 
with  anything  of  value  or  did  anything  to  their  detriment  by  reason 
of  any  act  or  deed  of  Charles  D.  Flaglor,  nor  by  reason  of  the  orig- 
inal  decree  of  partition  and  the  deeds  made  under  it.  The  one  was 
bis  child,  and  took  under  his  rights;  the  other  was  bis  wife  and  the 
mother  of  his  child,  and  took  under  his  will.  Windett  is,  therefore,  the 
first  person  who  can  pretend  to  have  parted  with  any  consideration  for 
the  title  which  he  asserts  to  this  property,  and  the  insurance  company 
holds  under  him.  But  both  these  parties  became  purchasers  and  ac* 
quired  their  interest  during  the  pendency  of  this  suit,  and  were  bound 
to  know  that  they  purchased  subject  to  its  result.  The  existence  of 
the  mortgage  which  they  now  contest  was  recited  in  the  original  bill 
by  Elizabeth  Flaglor,  and  in  the  bills  of  revivor  and  supplemental 
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bills  filed  by  Lnoy  Flaglor,  and  Catharine  Farpart  was  a  party  to  all 
those  bills,  and  ber  right  to  a  paramount  lien  was  referred  to  and  she 
was  made  a  party  in  regard  to  it  in  them  all. 

It  is  nrged  in  faroLalthft  appeP°"*°  that  a  dfinrfift  jtrtr  f"nfet$o, 
by  a  defanlt  on  the  publication  of  notipe,  wae  made  against  Catharine 
rarpart,  aeoiarmg  her  claim  invalid,  and  that  very  soon  after  this  and 
before  tnatdefault  was  Bet_agide,_WipdRtt  rt^nmvuA  hia  Aai^A  fmm 
iiuoy  jciaglor.  It  is  etrennonsly  ui^ed  that  this  fact  confers  upon 
mm  tne  character  of  an  innocent  purchaser  for  value,  and  removes 
him  from  the  category  of  a  purchaser  pendente  lite.  But  this  argu- 
ment  is  not  Bound^_.T>"»  j^anraa  jM-n  rm^aafn^  taken  witliout  any  ac- 
Tnal  service  on  Farpart,  could.^within  a  period  fixed  by  the  laws  of 
Illinois,  be  set  aside  upon  her  appearance  and  motion  to  that  effect, 
and  it  was  so  done  in  this  instance,  and  she  was  permitted  to  come 
in  and  file  her  answer  and  cross-bill.  Ifc^Windett  was  bound  to 
knowj  when  he  purchased,  the  inconclusive  ^b*'*'^'^****'  "^  *^«  HanrnA 
■fro  confetto  on  which  he  now  relies,  and  that  it  was  not  in  his  power 
and  that  of  Lucy  Flaglor  to  defeat  the  right  which  the  law  gave  to 
the  absent  defendant,  and  render  it  of  no  avail  by  this  transfer  of 
title.  In  addition  to  this  it  is  impossible,  in  any  light,  to  regard  Mr. 
Windett  as  an  innocent  purchaser,  since  he  was  the  attorney  and 
counsellor  in  that  suit  of  Elizabeth  Flaglor  daring  her  life-time,  and 
of  Lucy  Flaglor  afterwards,  and  so  remains  to  the  present  hour.  It 
s  also  in  evidence  that  he  was  weU  aware  of  the  existence  of  the 
mortgage  and  its  possession  by  Catharine,  and  at  one  time  had  prom- 
ised it  should  be  paid,  and  at  another  time  had  entered  into  negotia* 
tions  for  its  purchase,  aU  of  which  was  prior  to  the  date  of  the  deed 
from  Lucy  Flaglor,  under  which  he  now  asserts  title. 

The  Connecticut  Mutual  Life  Insuran.ee  fy^^pn^^y  o1b>^  flrqnirpd  its  - 
interest  pe^mte  lite.  That  interest  arises  under  a  mortgage  given 
by  Windett  to  secureTtbe  loan  of  money,  and  it  appears  by  the  record 
that  in  addition  to  this  mortgage  they  took  other  security,  in  oonse- 
quence  of  the  uncertain  condition  of  the  title.  They  have  also  the 
security  of  Mr.  Windett's  personal  obligation.  Tjae  only  party  in  the 
litigation  before  ns  who  has  any  just  claim  to  the  protection  of  an  m- 
"Bocent  purchaser  Wlthont  BOtlae  isTfie'appelleej  Catharine  Farpart." 
TBemortgage  wEicE^she  nowTiolds  was  given  to  Frederick"  Flaglor 
by  his  son  Charles,  for  which  the  father  gave  full  value  at  the  time 
when  Charles  stood  seized  of  the  estate  in  fee-simple  to  the  property 
in  controversy,  according  to  every  source  of  information  open  to  any 
one  apon  inquiry.    Under  the  will  of  Augustus  Garrett  the  title  of 
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Charles  was  clear;  under  the  conveyances  made  between  parties  sub- 
sequent to  the  decree  of  partition  and  the  contemporary  agreement,  it 
was  clear.  The  decree  itself,  the  only  thing  vhioh  cast  any  shadow 
upon  that  title,  had,  upon  bill  of  review,  been  set  aside  in  that  re- 
spect, and  the  title  of  Charles  declared  to  be  an  estate  in  fee,  and  the 
remainder  of  the  decree  stood  affirmed  as  a  division  of  the  prop- 
erty. Under  these  circumstances  the  right  of  Frederick  Flaglor  to 
feel  secure  in  taking  the  mortgage  on  the  property  which  he  did  from 
his  son  Charles,  in  the  faith  that  he  was  secured  by-  a  good  title,  is 
much  stronger  than  that  of  Mr.  Windett  and  the  insurance  company, 
purchasing  during  the  existence  of  the  litigation  which  pointed  out 
clearly  the  defect  in  their  title.  Without  deciding  whether.  .Charles 
Flaglor  ever.  ga.Te  his  consent  to  the  original  d""''"**,  ""*  rnmark^Jn^ 
thefirst  place,  as  we  have,  said  before,  that  that  dftnreft  did  Tint  pro-. 
^joriae  vigore  transfer  title  from  or  to  any.one..  In  tHat  anif,  wb  bntwaftn 
Charles  D.  Flaglor  and  his  children,  there  were  no  advozaAH^-pixu. 
negflingfl,  and  socb  deciee.as-«aa  Jiad  heing.dapendBnt.npaajiQnBenta 
did  not  operate  as  a  judicial  decision  by  the  court  of  the  rights  of  . 
,  pharles  and  his  children.  There  was,  therefore,  neither  a  judgment 
of  the  court  nor  any  valuable conaideration  r'""''"g  U^v^  ^b°  "hildrflr 
to  Charles  to  bind  him  to  such  consent,  beyond  that  nf  a.n  nrriini^ry, 
gratuitous  promise,  which  may  be  retracted  before  it  is.jjfrfpriaed, 
The  deeds  and  the  agreement  made  three  days  after  the  decree  show 
that  if  at  any  time  Charles  Flaglor  had  given  bis  temporary  consent 
to  the  decree,  he  had  determined  so  far  to  retract  as  to  keep  the  mat- 
ter in  his  own  power,  and  the  bill  of  review  and  the  decree  which  he. 
obtained  upon  that  review,  and  all  his  subsequent  conduct  in  regard 
to  the  property,  left  no  doubt  in  the  mind  of  any  one  that  he  had  de- 
termined to  assert  his  full  right  of  ownership  in  fee-simple  under  the 
will. 

It  is  in  the  face  of  all  these  circumstances  that,  many  years  after 
her  father's  death  and  many  years  after  the  execution  of  the  mort- 
gage in  this  suit,  proceedings  were  commenced  in  the  name  of  Eliza- 
beth Flaglor,  then  a  child,  to  secure  the  benefit  which  her  advisers 
supposed  the  original  decree  of  partition  conferred  on  her. 

Under  all  the  circumstances  of  this  case,  the  diligence  with  which 
Gharlds  D.  Flaglor  repudiated  the  supposed  consent  and  had  it  set 
aside  by  a  regular  bill  of  review,  the  long  period  of  12  or  15  years  in 
which  the  matter  was  permitted  to  lie  in  that  condition,  the  fact  that 
the  daughter  and  her  mother  are  all  volunteers,  and  that  Windett  is 
a  purchaser  with  notice  of  the  litigation  and  taking  part  in  it  as  an 
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attorney  in  the  ease,  and  the  insurance  company  holding  their  inter 
est  also  with  full  notice  of  the  facts,  we  think  it  wonld  be^inegnital?le 
to  make  *  tlflnma  T^ow  to  dn  what  was  left  undone  in  t^  fnrmar  deome, 
and  which  seems  to  haye  been  so  left  by  the  intention  o(  the  partiaa_ 
to  it.  Yfe  cannot  better  express  QoiafilTfis  thaa.iu  the  follQwiug 
Jjanguage  from  the  opinion  of  the  court  in  the  case  before  referred  to : 

"  We  do  nut  regard  that  it  militates  with  the  doctrine  of  -the  conclosiTe 
effect  of  what  is  res  judicata,  that  where  there  is  an  incomplete  decree,  and  it 
is  ineffective  for  want  of  the  provision  of  any  means  for  its  execution,  and  an 
application  is  made  to  a  court  of  equity  to  supply  the  imperfection,  so  as  to 
render  the  decree  effective,  then  it  is  admissible  to  look  at  the  realf  nature  and 
character  of  the  decree  as  it  may  appear  in  the  light  of  surrounding  circum- 
stances, for  the  purpose  of  determining  whether  there  is  such  an  equitable 
ground  for  action  as  will  move  a  court  of  equity  to  interpose.  Equity  will 
penetrate  beyond  the  covering  of  form  and  look  at  the  substance  of  a  trans- 
action, and  treat  it  as  it  really  and  in  essence  is,  however  it  may  seem.  In 
^utward  semblance  this  partition  decree  is  a  decision  of  court  upou  the'rela- 
"tive  rights  or  unafl^'l).  D'laglor  and  his  children,  under  the  will  of  Garrett. 
In  egsential  character  It  is  but  the  judicially  recorded  supposed  agreement  of 
FiairiOT!  Xnd  upon  an  appeal  to  equity  by  original  bill  to  lend  its  assistance 
for  carrying  it  into  execution,  because  of  an  omission  in  the  decree  in  provid- 
ing any  means  of  its  execution,  it  would  seem  reasonable  that  the  same  rule 
of  the  court's  action  ahoold^tj^tain  as  in  case  of  any  solemn  a^sems&tlu&dicl. 
seaU  and  where  there  are  manifest  the  elements  of  injustice,  mistake,  sur- 
prise, misapprdiensicm,  and  vxmt  vf  aotuiderattont  to  remain  passiva" 
Wadhamt  y^Gay,  78  IlL  414. 

The  deexM  of  the  oirooit  oooxt  must  b«  afiUnaed,  and  it  is  so  or> 
dexed. 


•.w 


OM  U.  8.  t»9) 

HnmowAT,  Treasnrer,  eio.,  and  others  «.  STAassUh 
(January  8, 1888.) 

iMTtM  OOHJUMUOHUIS— LtAHEUTT  TO  SUTT— CoHTRAOT  OV— 8BTTI.BMBKT  BT. 

L  board  of  commusionerB,  one  from  each  of  five  counties,  having  been  incorporated 
by  attste  statute  to  construct  and  maintain  levees,  with  authority  to  make  con- 
tracts for  the  doing  of  the  work,  and  having  made  such  a  contract,  and  been 
sued  in  equity  thereon,  in  the  district  in  which  the  domicile  of  the  iKMrd  was 
established  by  its  act  of  incorporation,  by  persons  residing  out  of  the  district, 
a  subsequent  statute  of  the  state  abolished  the  offices  of  the  commissioners,  and 
constituted  the  treasnrer  and  the  auditor  of  accounts  of  the  state  tx  offlno  the 
levee  board,  with  the  declared  purpose  "  to  substitute  the  treasurer  and  audi- 
tor in  place  of  the  board  of  levee  commissioners  now  In  office ;"  and  a  bill  of 
revivor  was  filed  against  them  by  leave  of  the  court.    HM,  that  the  suit  might 
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be  prosecuted  against  the  nvw  board,  although  both  the  treasarer  and  the  au- 
ditor resided  out  of  the  district ;  and  that  an  appeal  from  a  final  decree  for  the 
plaintiS  might  be  taken  by  the  treasurer  and  auditor,  describing  themselves  by 
their  individual  names,  and  as  such  officers,  and  as  ex  officio  the  levee  board. 

A.  board  of  commissioners,  authorized  by  statute  to  make  contracts  for  the  building 
of  levees,  and  to  borrow  money,  issue  bonds,  and  sell  and  negotiate  them  in 
any  market,  but  not  at  a  greater  rate  of  discount  than  10  per  cent.,  may  make 
a  contract  for  the  work  at  certain  prices  by  the  cubic  yard,  payable  in  such 
bonds ;  and  may  afterwards  amend  that  contract  by  inserting  *■  at  the  rate  of 
90  cents  on  the  dollar."  and  issue  bonds  to  the  contractors  accordingly,  upon 
being  satisfied  that  such  was  the  agreement  actually  made  between  the  parties, 
although  the  work  is  actually  done  by  subcontractors  for  lower  prices  in  cash. 

▲  board  of  levee  commissioners  made  a  settlement  with  contractors  employed  to  do 
the  work  on  certain  levees,  by  which  it  paid  them  a  certain  sum  and  took  a  re- 
ceipt in  full  of  all  demands.  The  parties  afterwards  executed  an  agreement 
under  seal,  reciting  the  settlement  and  receipt  in  full  of  all  demands,  a  com- 
plaint of  the  contractors  that  injustice  had  been  done  them  in  that  settlement, 
and  the  desire  of  the  board  to  do  full  justice;  and  stipulating  that  two  engi- 
neers, one  designated  by  each  party,  should  measure  the  work  done,  and  render 
to  the  parties  an  estimate  of  the  amount  due  to  the  contractors  for  such  work 
according  to  the  original  contract ;  that  if  this  should  difler  from  the  amount 
already  paid,  the  difference  should  be  paid  or  refunded  accordingly ;  and  that 
these  two  engineers  and  a  third,  to  be  agreed  on  by  them,  should  be  arbitrators 
for  the  adjustment  of  all  questions  of  difference;  that,  in  the  adjustment  of 
questions  pertaining  to  the  measurement,  the  contractors  should  have  the  priv- 
ilege of  introducing  all  proper  evidence,  and  the  board  of  rebutting  that  evi- 
dence ;  and  that,  before  proceeding  with  the  measurement,  the  contractors 
should  give  written  notice  to  the  board  of  the  points  to  be  proved  and  the  char- 
acter of  the  evidence  to  be  offered.  The  contractors  thereupon  gave  notice  of 
their  intention  to  introduce  proof  of  several  matters,  some  of  which  did  not 
concern  the  measurement,  to  which  the  engineer  of  the  board 'Objected,  and 
the  arbitration  fell  through.  H^d,  that  the  settlement  and  receipt  bound  the 
contractors  as  an  accord  and  satisfaction,  and  they  could  not  maintain  a 
suit  upon  the  original  contract  to  recover  further  compensation  for  the  work. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Mississippi. 

Gray,  J.  This  is  an  appeal  by  "William  L.  Hemingway,  treas- 
arer of  the  state  of  Mississippi,  and  Sylvester  Gwinn,  auditor  of  said 
state,  and  ex  officio  the  levee  board  of  Mississippi,  district  No.  1," 
from  a  final  decree  of  the  district  court  of  the  United  States  for 
the  northern  district  of  Mississippi  upon  a  bill  in  equity  for  the  spe- 
cific performance  of  a  contract,  filed  in  that  court  on  the  twenty-third 
of  February,  1873,  by  Hiram  A.  Partee,  a  citizen  of  Tennessee,  and 
Jephthah  W.  Stansell,  a  citizen  of  Arkansas,  copartners  under  the 
name  of  Partee  &  Stansell,  (of  whom  the  appellee  is  the  survivor,) 
against  the  levee  board  of  MissisBippi,  district  No.  1,  and  the 
five  persons  constituting  that  board.  By  an  act  of  the  legislature  of 
the  state  of  Mississippi  of  March  17, 1871,  entitled  "An  aot  to  re- 
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deem  and  protect  from  overflow  from  the  river  MiBsissippi  certain 
bottom  lands  herein  described,"  this  board,  consisting  of  commis- 
sioners to  be  appointed  hy  the  supervisors  of  Tnnica  and  four  other 
counties  respectively,  was  incorporated  for  the  purpose  of  construct- 
ing, repairing,  and  maintaining  levees  along  a  part  of  the  Mississippi 
river.  Its  domicile  was  fixed  at  the  county  seat  of  Tunica  county,  in 
the  northern  district  of  Mississippi,  and  it  was  authorized  to  appoint 
a  secretary  and  treasurer,  and  to  let  out  and  contract  for  the  con- 
struction of  the  works,  and  to  issue  negotiable  bonds  to  the  amount 
of  11,000,000,  and  to  sell  and  negotiate  them  in  any  market,  but  not 
at  a  greater  rate  of  discount  than  10  per  cent. 

This  suit  was  brought  upon  a  contract  made  by  the  board  with  the 
plaintiffs  for  the  construction  of  certain  levees.  While  it  was  pend- 
ing, on  the  eleventh  of  April,  1876,  the  legislature  of  Mississippi 
passed  an  act  entitled  "An  act  to  abolish  the  levee  board  of  district 
No.  1,  and  to  pay  the  debts  of  said  board;"  and  enacting  that 
the  offices  of  commissioners,  secretary,  and  treasurer  of  levee  district 
No.  1,  as  existing  under  the  statute  of  1871,  be  abolished,  and 
that  the  auditor  of  public  accounts  and  the  treasurer  of  the  state 
be  constituted  and  appointed  the  levee  board  of  district  No.  1, 
ex  officio,  and  discharge  all  the  duties  of  the  levee  board,  and  of  the 
secretary  and  treasurer  of  the  same;  "it  being  the  intent  and  purpose 
of  this  act  to  substitute  the  auditor  of  the  state  and  the  treasurer 
thereof,  ex  officio,  as  such  commissioners,  secretary,  and  treasurer,  in 
place  and  stead  of  the  board  of  levee  commissioners,  secretary,  and 
treasurer  of  levee  district  No.  1,  now  in  office;"  and  that  "the  audi- 
tor and  treasurer  shall  have  full  power  to  settle  up,  under  the  laws 
now  in  force,  the  unfinished  business  of  the  said  levee  board  of  dis- 
trict No.  1,  and  to  pay  any  outstanding  liabilities  of  the  same 
in  such  funds  as  may  be.  applicable  to  the  same."  The  defendant 
thereupon  moved  to  dismiss  the  bill,  because  by  this  statute  the  levee 
board  had  been  abolished,  and  was  no  longer  capable  of  suing  or  be- 
ing sued.  The  court  overruled  this  ipotion,  and  allowed  the  plain- 
tiffs to  file  a  bill  of  revivor  against  the  auditor  and  treasurer,  (both 
of  whom  resided  at  Jackson,  in  the  southern  district  of  Mississippi,) 
as  constituting  the  levee  board  of  district  No.  1,  and,  after  due 
pleadings  and  proofs,  entered  the  final  decree  against  the  levee  board, 
from  which  this  appeal  is  taken.  The  appellee  now  moves  to  dismiss 
the  appeal,  because  it  is  the  appeal  of  Hemingway  and  Gwinn  only, 
and  not  of  the  levee  board.    But  we  are  of  opinion  that  this  motion, 
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and  the  motion  m^de  in  the  eoort  below  tQ  disnuBsthe  bill,  are  eqoall; 
groundless. 

The  statute  of  1876,  while  it  abolished  the  offices  of  the  commis' 
sioners  who  previously  constituted  the  corporation  of  the  levee  board, 
did  not  dissolve  or  extinguish  the  corporation,  bat  merely  substituted 
the  state  treasurer  and  the  auditor  of  acooonts  as  the  members  of 
that  corporation.  The  suit  might,  therefore,  be  prosecuted  against 
the  levee  bourd  as  a  corporation,  notwithstanding  the  change  in  its 
members;  and  a  bill  of  revivor  having  been  allowed  to  be  filed  for 
that  purpose,  it  need  not  be  considered  whether  any  revivor  is  requi- 
site. The  fact  that  the  new  members  reside  in  another  district  is 
immaterial.  A  court  which  has  once  acquired  jurisdiction  of  a  suit 
does  not  lose  it  by  a  change  of  domicile  of  the  parties,  and  may,  when 
the  suit  is  of  a  nature  that  survives,  bring  in  the  representatives  or 
successors  of  a  party  who  has  died  or  ceased  to  exist,  without  regard 
to  their  domicile. 

The  levee  board,  being  the  defendant  in  the  soii,  might  appeal 
from  the  final  decree;  and  the  appeal  taken  by  Hemingway  and 
Gwinn,  describing  themselves  not  only  by  their  individual  names,  and 
as  treasurer  and  auditor  respectively,  but  also  as  ex  officio  the  levee 
board,  is  the  appeal  of  the  board.  It  follows  that  the  motion  to  dis- 
miss  the  bill  because  of  the  passage  of  the  statute  of  1876  was  rightly 
denied  by  the  court  below,  and  that  the  motion  to  dismiss  the  appeal 
must  be  overruled  by  this  court.  The  evidence  shows  that  the  board, 
under  the  authority  conferred  by  its  act  of  incorporation,  advertised 
for  written  bids  for  contracts  to  do  the  work;  that  the  plaintiffs  made 
a  bid  accordingly  for  the  work  on  certain  parts  of  the  levees  at  spec- 
ified  prices  by  the  cubic  yard,  payable  in  bonds  at  90  cents  to  the 
dollar,  or  10  per  cent,  discount;  that  this  bid  was  accepted  by  the 
board,  and  on  the  twenty-eighth  of  September,  1871,  a  contract  in 
writing  was  signed  by  the  parties,  by  which  the  plaintiffs  agreed  to 
do  the  work  according  to  the  specifications,  and  to  the  satisfaction 
and  acceptance  of  the  chief  engineer  of  the  board.  The  board  agreed 
to  pay  them  in  bonds  the  prices  named  in  the  bid, — four-fifths  on 
monthly  estimates  by  its  engineer  of  the  relative  value  of  the  work 
done,  and  the  rest  on  the  final  completion  of  the  work,  the  engineer's 
acceptance  thereof,  and  estimate  of  the  quantity,  character,  and  valne 
of  the  work  done,  and  the  plaintiffs'  release,  under  seal,  of  all  demands 
arising  under  the  contract ;  and  it  was  mutually  agreed  that  the  decis- 
ion of  the  chief  engineer  should  be  final  and  conclusive  in  any  dispute 
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which  might  arise  betveen  the  parties  to  this  contract.  It  further 
appears  that  afterwards,  and  to  carry  oot  the  intention  of  the  parties 
at  the  time  of  signing  the  contract,  the  board,  at  the  plaintiffs'  request, 
caused  to  be  interlined  therein,  after  the  word  "bonds,"  the  words  "at 
the  rate  of  90  oents  on  the  dollar,"  and  that  monthly,  during  the 
progress  of  the  work,  four-fifths  of  the  engineer's  estimates  of  the 
amount  of  work  done  were  paid  for,  at  the  prices  stipulated  in  the 
contract,  in  bonds  at  that  rate. 

The  board,  in  its  answer  and  by  a  cross-bill,  contended  that  the 
plaintiffs  had  been  largely  overpaid,  because  the  prices  agreed  on 
greatly  exceeded  the  prices  at  which  the  work  could  be  done,  and  was 
done  by  subcontractors,  for  cash ;  and  because  the  issue  of  bonds  at 
90  cents  on  the  dollar  in  payment  of  those  prices  was  in  effect  a 
negotiation  of  the  bonds  at  a  greater  rate  of  discount  than  10  per 
cent.  But  the  board  had  authority  to  make  contracts,  and  conse- 
quently to  agree  upon  the  compensation  for  the  work.  Being  author- 
ized to  issue  bonds,  it  might  issue  them  directly  to  the  plaintiffs ;  and 
the  prices  agreed  to  be  paid,  as  well  as  the  rate  at  which  the  bonds 
should  be  taken,  corresponded  to  the  original  bid  made  by  the  plain- 
tiffs and  accepted  by  the  board,  as  well  as  to  the  terms  deliberately 
adopted  in  the  formal  contract.  The  suggestion  that  this  course  was 
pursued  with  the  purpose  of  fraudulently  evading  the  restriction  of 
the  statute  is  unsupported  by  proof ;  and  there  is  no  evidence  that 
the  funds  necessary  to  repair  the  levees  oould  have  been  obtained  in 
any  other  manner.  This  position  of  the  levee  board,  therefore,  cannot 
be  maintained,  and  to  that  extent  the  decree  of  (he  district  court 
must  be  affirmed. 

But  the  remaining  question  in  the  case  presents  greater  difficul- 
ties. The  facts,  as  disclosed  by  the  record,  appear  to  us  to  be  as  follows : 
After  the  plaintiffs  had  completed  the  work,  W.  B.  Kirkpatrick,  the 
chief  engineer  of  the  board,  who  had  superintended  the  work,  made 
a  final  estimate  of  its  quantity,  character,  and  value.  The  board, 
being  dissatisfied  with  his  estimate,  discharged  him,  and  caused  the 
work  to  beremeasured  by  B.  Miokle,  a  special  engineer,  (afterwards 
appointed  chief  engineer,)  whose  estimate  showed  a  much  smaller  sum 
to  be  due  to  the  plaintiffs.  The  board  thereupon  refused  to  pay  the 
amount  due  according  to  Eirkpatrick's  estimates,  and,  after  some 
controversy  and  negotiation,  settled  the  claim  by  paying  the  plain- 
tiffs f  47,800,  the  amount  found  due  by  Mickle,  and  the  plaintiffs 
signed  and  gave  them  a  receipt  in  these  terms:  "Memphis,  June  18» 
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1872.  Beoeived  of  A.  B.  Howe,  Treasurer  MiBsissippi  Levee  Board 
District  No.  1,  $^7,800,  on  acooant  of  vork  on  levee,  the  same 
being  in  full  of  all  demands  to  date."  The  plaintiffs  in  their  bill 
allege  that  this  receipt  was  fraadolently  and  oppressively  extorted 
by  the  levee  board,  and  was  signed  by  the  plaintiffs  under  protest. 
But  the  only  evidence  to  support  their  allegation  is  the  testimony  of 
Stansell  himself,  and  he  on  cross-examination  admitted  that  he  did 
not  know  much  about  the  matter,  as  Partee  attended  to  the  money 
transactions  of  the  firm ;  and  his  testimony  is  met  and  controlled  by 
the  explicit  denial  in  the  answer  of  the  board  upon  the  oath  of  two 
of  its  members,  as  well  as  by  the  recitals  of  an  agreement  under  seal, 
made  between  the  board  of  the  first  part  and  the  plaintiffs  of  the  sec- 
ond part  on  the  fourth  of  October,  1872,  the  iipportant  portions  of 
which  are  as  follows : 

"  Whereas,  said  party  of  the  first  part  have  heretofore  made  full  and  com- 
plete settlement  for  all  work  done  on  said  levee  by  said  party  of  the  second 
part,  as  evidenced  by  their  receipt  acknowledging  the  same;  and  safd  party  of 
the  second  part  do  now  come  forward  and  complain  that  injustice  was  done 
them  iu  said  settlement;  and  it  being  the  desire  of  the  party  of  the  flrst  part 
to  do  full  Justice  to  all  men, — it  is  hereby  agreed  that  the  party  of  the  second 
part  shall  designate  an  engineer,  who  shall  proceed  with  the  chief  engineer  of 
this  board  to  measure  all  work  done  by  said  party  of  the  second  part  on  said 
levee,  and  render  to  the  parties  to  this  agreement  an  estimate  of  the  amount 
due  to  the  party  of  the  second  part  for  such  worlt,  according  to  tl^e  contracts 
entered  into  for  the  completion  of  the  same.  And  it  is  further  agreed  that, 
should  said  estimate  exceed  the  estimate  made  by  the  special  engineer  of  this 
board  in  the  month  of  June,  1872,  the  party  of  the  first  part  shall  pay  to  said 
Partee  &  Stansell,  party  of  the  second  part,  the  amount  of  such  excess,  and 
all  thevexpenses  of  this  measurement  shall  be  borne  by  the  board.  But  if  the 
said  estimate  shall  be  less  than  the  estimate  of  the  said  special  engineer  in 
June,  1872,  then  said  party  of  the  second  part  shall  refund  to  said  party  of  the 
first  part  the  amount  of  such  deficit,  and  pay  all  the  expenses  of  this  measure- 
ment." "  It  is  further  agreed  that  the  party  of  the  second  part  shall  designate 
an  engineer,  which  engineer  shall  suggest  a  third  engineer,  who  shall  be  ac- 
ceptable to  the  chief  engineer  of  this  board,  and  the  said  engineers  so  selected 
shall,  with  the  chief  engineer  of  this  board,  constitute  a  board  of  arbitrament 
for  the  adjustment  of  all  questions  of  difference,  the  agreement  of  any  two  to 
be  final.  In  the  adjustment  of  questions  pertaining  to  this  measurement,  the 
contractors  shall  have  the  privilege  of  introducing  all  proper  evidence,  oral 
or  written,  of  notes,  profiles,  or  other  evidence;  which  testimony  may  be  re- 
butted by  the  president  of  the  board, — ^this  testimony  being  allowed  to  give 
the  engineer  information  as  to  the  fills  or  any  other  fact  not  perceptible  to  the 
engineers;  to  which  testimony  the  engineers  shall  give  such  weight  as  they 
may  think  the  same  entitled  to  receive." 
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On  the  twelfth  of  Deoembor,  1872,  the  parties  signed  a  further 
agreement,  stating  that  Miokle  on  the  part  of  the  levee  board,  George 
B.  Fleece  on  the  part  of  the  plaintiffs,  and  B.  L.  Cobb,  designated  by 
Fleece  with  the  consent  of  Miokle,  constitute  the  board  of  arbitra- 
ment referred  to  in  the  agreement  of  October  4,  1872;  and  establish- 
ing rules  to  govern  that  board  in  adjnsting  all  matters  brought  before 
them,  one  of  which  rules  was  as  follows : 

"Inasmuch  as  by  the  terms  of  said  agreement  the  first  party  can  only  rebut 
the  testimony  introduced  by  the  second  party,  it  is  agreed  that  the  said  second 
party  shall,  before  further  proceeding  with  the  measurement,  notify  the  first 
party  in  writing  w2iat  points  they  expect  to  prove  and  the  character  of  the 
evidence  proposed,  so  that  the  said  first  party  may  be  ready  with  the  rebutting 
evidence." 

On  the  same  day,  the  plaintiffs  gave  notice  in  writing  to  the  levee 
board  that  they  would  introduce  proof  before  the  board  of  arbitra- 
tion upon  twelve  different  matters,  including  these  three : 

"(4)  The  clause  in  the  contract  touching  shrinkage,  its  meaning,  and  the 
adjudication  of  that  question  by  the  chief  engineer  of  your  board  prior  to  and 
about  simultaneous,  with  the  signing  of  the  original  contract."  "(9)  The 
damage  done  to  us  oy  the  repeated  reflnishing  of  work  under  orders  of  your 
engineers."  "(11)  The  delay  of  a  final  estimate,  of  various  payments,  and 
the  damage  to  us  arising  therefrom." 

On  the  next  day,  Miokle  wrote  a  letter  to  Fleece,  beginning  thus : 

"In  arranging  the  preliminaries  to  our  organization  as  a  board  of  arbitra- 
ment on  the  question  of  difference  between  the  levee  board  of  this  district 
and  Messrs.  Partes  and  Stansell,  I  am  notified  that  claims  will  be  made  and 
testimony  offered  clearly  in  contravention  of  the  terms  of  the  agreement  from 
which  our  authority  is  to  emanate,  and  as  such  proceeding  would  render  our 
decision  unsatisfactory  and  void,  I  cannot  proceed  further  in  the  matter  un- 
less it  is  distinctly  understood  that  the  following  provisions  of  the  contracts 
and  agreements  entered  into  by  the  said  parties,  and  on  which  our  authority 
is  understood  to  be  based,  shall  be  strictly  observed." 

He  proceeded  to  point  out  that  the  agreement  of  October  4, 1872, 
did  not  permit  any  evidence  to  be  introdnced  except  in  relation  to 
the  measurement  of  levees;  and  also  stated  the  substance  of  the  fol- 
lowing provisions  in  the  specifications  annexed  to  the  original  con- 
tract: 

"Nothing  will  be  paid  for  settling,  but  its  cost  will  be  included  iu  the  price 
paid  for  the  levee,  as  estimated  up  to  true  grade.  If  the  levee  be  found  de- 
ficient in  height,  slopes,  or  base,  or  not  to  have  the  full  settling  on  top  and 
slopes,  the  contractor  must  go  over  it  immediately  and  correct  all  deficiencies, 
when  the  engineer  in  charge  will  run  a  test-level  over  it  to  see  that  all  is  right." 
"All  damage  or  injury  to  the  work,  resulting  from  flood  or  other  cause,  shall 
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\  be  sustained  by  the  contractor  until  finished  and  received  by  the  chief  engineer ; 
and  no  work  shall  be  rectived  until  fully  and  completely  finished  in  accord- 
ance with  the  above  specifications." 

To  this  letter  Fleece  immediately  replied,  contending  that  the  board 
of  arbitrament  was  already  organized,  and  declining  to  discnsa  in  ad- 
vance any  point  likely  to  oome  before  it.  A  oorrespondence  of  six 
weeks  ensued  between  Mickle  and  Fleece,  in  the  coarse  of  which, 
after  much  dispute  upon  the  question  whether  Cobb  had  been  in  due 
form  accepted  as  one  of  the  arbitrators,  Fleece  designated  him  anew 
in  writing,  Mickle  declined  to  accept  him.  Fleece  offered  Mickle  the 
choice  of  either  of  several  other  persons  in  Cobb's  stead,  and  the  cor* 
respondence  ended  in  Mickle's  insisting  on  the  objections  made  in: 
his  letter  of  December  18, 1872,  and  in  the  plaintiffs'  abandoning  the 
arbitration. 

The  court  below  was  of  opinion  that  the  receipt  in  full  of  the 
eighteenth  of  June  had  been  wholly  set  aside  by  the  agreement  of  the 
fourth  of  October,  and  that  the  arbitration  under  this  agreement 
had  failed  by  the  fault  of  the  defendant;  and  entered  a  decree  for  the 
plaintiffs  according  to  the  final  estimate  of  Eirkpatrick.  We  cannot 
concur  either  in  the  reasons  or  in  the  result.  In  our  view,  the  effect 
of  the  agreement  of  the  fourth  of  October,  1872,  was  to  recognize 
that  there  had  been  a  settlement  in  full  between  the  parties  of  the, 
amount  due  from  the  levee  board  to  the  plaintiffs,  which  bound  both 
parties  as  an  accord  and  satisfaction;  and  to  agree  to  open  that  set- 
tlement to  this  extent  only:  Three  engineers,  to  be  appointed  as 
therein  provided,  should  measure  the  work  done  by  the  plaintiffs. 
If  their  estimate  should  differ  from  the  estimate  of  Mickle,  according 
to  which  the  settlement  had  been  made,  the  difference  should  be  paid 
by  the  board  or  refunded  by  the  plaintiffs.  The  stipulation  that  the 
th'ree  engineers  should  "constitute  a  board  of  arbitrament  for  the  ad- 
justment of  all  questions  of  difference"  was  necessarily  limited  to 
questions  of  difference  in  relation  to  the  snbject  to  be  referred  to 
them.  If  such  measurement  by  the  arbitrators  should  not  modify 
the  estimate  of  work  done,  or  if  the  arbitration  shoald  fail  without 
fault  of  the  levee  board,  the  settlement  stood. 

The  evidence,  the  snbdtance  of  which  is  above  recited,  satisfies  ua 
that  the  arbitration  did  not  fail  by  any  fault  on  the  part  of  the  levee 
board,  but  by  reason  of  the  persistent  attempts  of  the  plaintiffs, 
against  the  steady  opposition  of  the  levee  board,  to  introduce  evidence 
before  the  board  of  arbitrament,  not  limited  to  the  question  of  meas- 
urement, which  was  the  only  matter  to  be  submitted  to  this  board. 
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bat  toDohing  other  matters  which  had  been  ooncladed  by  the  oon- 
tracts  executed  and  the  settlement  made  between  the  parties. 

The  resnlt  is  that  the  decree  below  must  be  reversed,  and  the  oaM 
remanded  with  directions  to  enter  a  decree  dismissing  the  bill. 


(uw  u.  &  sat) 

UnxBD  States  v.  Powbb  and  other» 

(Janiuuy  8, 1883.) 

DnBusanrs  Offiobb — Whui  Chabokabus  with  Lmssn. 

I 

Where  an  officer  of  the  goTemment  has  money  conunitted  to  his  chmrge,  with  the 
duty  of  disbnralng  it  as  required,  he  cannot  be  charged  with  interest  until  it  U 
shown  that  he  ha«  conyerted  it  to  his  own  use  or  failed  to  pay  when  occasion 
teqniied,  or  to  transfer  or  pay  to  the  sovenunent  on  some  lawful  order. 

In  Error  to  the  Gironit  Court  of  the  United  States  for  the  District 
of  Massachuaetts. 

Sol.  Gen.  PhiUipB,  for  plaintiff  in  error. 

No  brief  filed  or  argument  made  for  defendant  in  error. 

MuiUEB,  J.  The  United  States  recovered  a  judgment  in  the  circuit 
eourt  for  the  district  of  Massachusetts  against  Denvir,  on  his  bond, 
given  as  surety  for  the  faithful  performance  by  David  F.  Power  of 
all  his  duties  as  acting  assistant  paymaster  in  the  navy  of  the  United 
States.  No  service  on  Power  or  appearance  for  him  and  no  defense 
by  Denvir  being  made,  judgment  was  rendered  for  the  sum  of  money 
found  to  be  in  the  hands  of  the  paymaster,  with  interest  from  the 
service  of  the  original  writ  in  this  suit,  in  March,  1875.  The  United 
States  asserted  a  right  to  interest  from  the  date  of  the  last  receipt  of 
money  by  the  paymaster,  namely,  August,  1865,  and  excepted  be> 
cause  the  court  overruled  this  proposition.  No  evidence  was  given 
of  any  demand  on  the  paymaster,  or  any  refusal  to  pay  or  transfer 
the  fund  in  his  hands,  or  to  comply  with  any  lawful  order  on  the 
subject. 

Though  the  condition  of  the  bond  is  not  exactly  the  same  as  in  the 
case  of  V.  S.  t.  CurtU,  100  U.  S.  119,  the  principle  of  that  case  must 
control  this. 

That  principle  is  that  where  an  officer  of  the  government  has 
money  committed  to  his  charge,  with  the  duty  of  disbursing  or  pay« 
ing  it  out  as  occasion  may  arise,  he  cannot  be  charged  with  interest 
T.l— 81 
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on  snch  money  until  it  is  shown  that  he  has  failed  to  pay  when  sach 
occasion  required  him  to  do  so,  or  has  failed  to  account  when  re« 
quired  by  the  government,  or  to  pay  over  or  transfer  the  money  on 
some  lawful  order.  The  mere  proof  that  the  money  was  received  by 
him  raises  no  obligation  to  pay  interest,  in  the  absence  of  some  evi- 
dence of  conversion  or  some  refusal  to  respond  to  a  lawful  require- 
ment. The  obvious  reason  for  this  is  that  the  government  places 
the  money  in  the  hands  of  this  class  of  officers  and  all  others  who 
are  disbursing  officers  that  it  may  remain  there  until  needed  for  use 
in  the  line  of  that  officer's  duty,  and  until  that  duty  requires  such 
payment,  or  a  return  of  the  money  to  the  proper  department  of  the 
government,  he  is  in  no*  default,  and  cannot  be  required  to  pay  interest. 
The  judgment  of  the  circuit  court  is  affirmed. 


(IM  V.  S.  M7) 

United  States  v,  EkowiiBS  and  another. 

(Janoar/  8, 1883.) 

OFnotAii  BoMo— Suit  tm— Ibtbbbbt,  whsr  Chabobabul 

In  Error  to  the  Circuit  Ck)urt  of  the  United  States  for  the  District 
of  Massachusetts. 

Sol,  Gen,  PhiUips,  for  plaintiff  in  error. 

No  counsel  for  defendants  in  error. 

MiLLBB,  J.  This  case  differs  from  the  preceding  case  of  United 
States  v.  Power  only  in  the  circumstance  that  it  is  a  suit  on  the  bond 
of  a  military  storekeeper  in  the  army,  and  the  amount  found  due 
had  reference  to  property  as  well  as  money.  The  same  question  as 
to  interest  was  raised,  and  the  court,  on  the  ground  that  no  demand 
was  made  until  the  service  of  the  writ,  only  allowed  interest  from 
that  date. 

Though,  in  the  case  of  personal  property,  and,  indeed,  of  money  so 
held,  proof  of  a  conversion  might  justify  interest  from  the  date  of 
such  conversion,  there  is  no  evidence  in  this  case  of  such  conversion, 
or  of  an  earlier  demand  than  that  made  by  service  of  the  writ,  and 
the  judgment  most  be  affirmed. 
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(108  IT.  &  S94)  -D  rr  a 


(January  8, 1883.) 


BAIiABT    or    OlTCOBn— OCOABIOHAL  WBiaHBB    Ain>  MbASUSEB— SUHDATS  DlBBB- 

OABDIiD, 

When  claimant  was  appointed  as  an  occasional  weigher  and  measurer,  with  a 
compensation  fixed  at  $2,000  per  annnm,  when  employed,  and  monthly  there- 
after during  his  entire  term  of  office  he  was  paid  lUs  compensation,  receipting 
for  the  same,  ?idd,  that,  he  cannot  be  permitted,  after  10  years'  serrice  and 
after  he  is  out  of  the  employment,  to  say  that  his  contract  was  for  an  absolute 
salary,  and  that  he  is  entitled  to  pay  for  Sundays,  which  had  been  excepted  in 
his  monthly  bills  against  the  department. 

Appeal  from  the  Goart  of  Claims. 

T.  H.  TaXbott,  for  appellant. 

Astt.  AUy.  Oen.  Maury,  for  appellee. 

Mn>LEB,  J.  According  to  the  finding  of  facts  in  this  case,  the 
claimant  received,  on  the  first  day  of  March,  1867,  a  written  instm* 
ment  appointing  him  oeeasional  weigher  and  measurer,  with  a  com- 
pensation fixed  at  $2,000  per  annum  when  employed.  He  held  the 
place  and  performed  the  duties  of  occasional  weigher  and  measurer 
at  Portland,  Maine,  under  that  appointment  until  November  30, 1877. 
A  further  finding  is  this : 

For  each  month  during  the  period  of  said  service  the  claimant  was  paid  his 
compensation  upon  bills  made  out  in  the  following  form: 

"TTu  United  States  Dr.  to  F.  E.  Pray,  oooasional  Weighar  of  the  Customs  for 

the  Port  of  Portland. 

"For  my  services  as  occasional  weigher  of  the  customs  from  ■  to 
,  inclusive,  Sundays  excepted,  one  month,  at  $2,000  per  annum." 

Each  bill  so  made  out  was  for  the  sum  due  for  the  month  named  in  it,  after 
deducting  the  Sundays,  and  to  each  was  subjoined  a  receipt,  signed  by  the 
daimaot,  in  the  following  form: 

"Received  payment  for  the  above  services,  $ ,  of ,  collector  of 

eustoms  for  the  port  of  Portland." 

The  present  suit  is  brought  to  recover  compensation  for  the  Sun- 
days  excepted  out  of  these  monthly  payments  during  the  entire 
period  of  service.  This  demand  is  founded  on  the  law  which  gives 
to  the  weighers  and  measurers,  holding  office  as  such  by  the  usual 
appointment,  a  salary  of  $2,000  per  annum,  in  which,  of  course, 
Sundays  are  disregarded.    Counsel  for  the  government  contends  that 
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his  letter  of  appointment,  naming  him  as  "occasional  weigher  and 
measurer,"  to  be  paid  at  the  rate  of  f3,000  per  annum  "when  em- 
ployed," justified  payment  at  that  rate  only  for  the  days  when  he  was 
in  actual  service.  Whatever  might  have  been  said  in  opposition  to 
this  view,  if  claimant  had  asserted  it  during  the  early  time  of  his 
service,  it  is  clear  that  by  the  form  of  the  bill  for  service  for  each 
month,  he  expressed  his  own  understanding  of  the  contract  to  be  the 
same  as  that  with  the  collector  who  employed  and  paid  him.  He 
makes  out  in  his  own  name,  "for  [his]  my  services  as  occasional 
weigher"  "for  one  month,  Sundays  excepted,"  his  bill,  with  the  sum 
fixed  on  that  basis,  and  accepts  and  signs  a  receipt  for  it,  and  this  he 
does  every  month  for  10  years.  He  cannot  be  permitted  now  to  say, 
after  he  is  out  of  that  employment,  that  his  contract  was  for  $2,000  a 
year  as  an  absolute  salary.  If  this  was  the  case  of  a  person  employed 
by  a  bank,  a  railroad  company,  or  in  any  large  business  requiring 
many  persons  for  its  service,  the  case  would  admit  of  no  argument. 
We  think  it  equally  plain  in  the  present  case.  V.  8,  v.  Adams,  7  Wall. 
468;  SatM  v.  Child,  12  Wall.  241;  Same  v.  JusUce,  14  Wall.  ^35; 
Maton  T.  U.  S.  17  Wall.  75. 

The  jadgment  of  the  court  of  claims,  dismissing  the  petition,  is 
affirmed. 


(106  U.  a  S78) 

TowB  or  Eloin  «.  Mabbhit.l  (uad  another. 

(Jsnaaiy  8, 1888.) 

BOFBUia   OODBIV— AFFBIJUlTB    JusISDICTIOK— HatTBB   Of   DnSFOTB— YAUTXTimi 

01' — COIiLATERAIi   EFFBCT   OF  DECRKE. 

Bectiong  691  and  692,  Rev.  St.,  which  limit  the  jnrlsdtctton  of  this  court  on  writa  of 
error  and  appeal  to  review  final  judgments  in  civil  actions  and  final  decrees, 
in  cases  of  equity  and  admiralty  and  maritime  Jurisdiction,  to  those  where  the 
matter  in  dispute,  exclusive  of  costs,  exceeds  the  sum  or  value  of  $6,000,  have 
reference  to  the  matter  which  is  directly  in  dispute  in  the  particular  cause  in 
which  the  judgment  or  decree  sought  to  be  reviewed  has  been  rendered  and  do 
not  permit  this  court,  for  the  purpose  of  determining  its  sum  or  value,  to 
estimate  its  collateral  effect  in  a  subsequent  suit  lietween  the  same  or  other 
parties. 

The  language  of  the  rule  limits  by  its  own  force  the  required  valuation  to  the 
matter  in  dispute  in  the  particular  action  or  suit  in  which  the  jurisdiction  is 
invoked ;  and  it  plainly  excludes,  by  a  necessary  implication,  any  estimate  of 
value  as  to  any  matter  not  actually  the  subject  of  that  litigation.    It  would  be 
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dearly  8°  yioUtion  of  the  rale  to  add  to  the  value  of  the  matter  determined  any 
eatimate  in  money,  by  reason  of  the  probatiTe  force  of  the  Judgment  itself,  in 
gome  subsequent  proceeding. 
Although  the  entire  matter  in  dispute  in  the  suit  exceeds  in  value  the  jurisdic- 
tional limit,  nevertheless  If  there  are  several  and  separate  interests  in  that  sum 
belonging  to  distinct  parties  and  constituting  distinct  causes  of  action,  al- 
though actually  united  in  one  suit  and  growing  out  of  the  same  transaction, 
Jurisdiction  on  appeal  will  be  denied. 

In  Error  to  the  Cirooit  Court  of  the  Uoited  States  for  the  Distriot 

of  Minnesota. 

Oordon  E.  Cole,  for  plaintiff  in  error. 

S.  U.  Pinney,  for  defendants  in  error. 

Matthbws,  J.  This  action  was  bronght  by  the  defendants  in 
error,  being  citizens  of  Wisconsin,  against  the  plaintiff  in  error,  to  re- 
cover the  amount  due  upon  certain  coupons  or  interest  warrants, 
detached  from  municipal  bonds,  alleged  to  have  been  issued  by  the 
town  of  Elgin  in  aid  of  a  railroad  company.  The  defense  set  up 
was  that  the  bonds  and  coupons  were  void,  the  statute,  under  the 
assumed  authority  of  which  they  had  been  issued,  being,  as  was  al- 
leged, unconstitutional.  The  cause  was  tried  by  the  court  without  the 
intervention  of  a  jury,  and  it  is  part  of  the  finding  of  the  court  that, 
at  the  time  of  rendering  the  judgment,  the  defendants  in  error  were 
the  owners  of  the  bonds  and  coupons  mentioned  in  the  complaint,  and 
judgment  is  given  for  the  amount — $1,660.75— due  thereon,  being 
for  the  interest  on  15  bonds  of  $500  each. 

The  case  has  been  fully  presented  in  argument  upon  its  merits,  as 
they  appear  from  the  findings  of  the  court,  but  as  we  consider  our- 
selves obliged  to  dismiss  the  writ  of  error  for  want  of  jurisdiction, 
we  have  considered  no  other  question.  This  question  is  anticipated 
by  the  counsel  for  the  plaintiff  in  error,  who,  while  admitting  that 
the  amount  sued  for,  and  for  which  judgment  was  recovered,  is  less 
than  $5,000,  yet  maintains  that  the  value  of  the  matter  in  dispute 
is  in  excess  of  that  sum,  because  the  defendants  in  error,  being  the 
holders  and  owners  of  the  bonds  to  the  amount  of  $7,500,  have  ob- 
tained, by  the  present  judgment,  an  adjudication,  conclusive  upon 
the  plaintiff  in  error,  as  an  estoppel,  of  its  liat>ility  to  pay  the  entire 
amount  of  the  principal  sum. 

It  is  true  that  the  point  actually  litigated  and  determined  in  this 
action  was  the  validity  of  the  bonds,  and  as  between  these  parties,  in 
any  subsequent  action  upon  other  coupons,  or  upon  the  bonds  them- 
selves, this  judgment,  according  to  the  principles  stated  in  Cromweli 
V.  County  of  Sac,  94  U.  S.  351,  might,  and  as  to  all  questions  actually 
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adjudged  would,  be  conolusive  as  an  estoppel.  And,  aocoidinj^j,  the 
plaintiff  in  error,  in  support  of  the  jorisdiction  of  this  court,  reHes  on 
what  was  said  in  Troy  v.  Evans,  97  U.  S.  1,  that,  "prima  facU,  the 
judgment  against  a  defendant  in  an  action  for  monej  is  the  measure 
of  our  jurisdiction  in  his  behalf.  This  jjrinio/ocie  case  continues  un- 
til the  contrary  is  shown ;  and  if  jurisdiction  is  invoked  because  of  the 
collateral  effect  a  judgment  may  have  in  another  action,  it  must  ap- 
pear that  the  judgment  conclusively  settles  the  rights  of  the  parties 
in  a  matter  actually  in  dispute,  the  sum  or  value  of  which  ex- 
ceeds the  required  amount."  The  point  was  not  involved  in  the 
decision  of  that  case,  as  the  writ  of  error  was  in  fact  dismissed, 
and  what  was  said  in  the  opinion  seems  to  have  been  rather  intended 
as  a  concession  for  the  sake  of  argument,  than  as  a  statement  of  a 
conclusion  of  law.  The  inference  now  sought  to  be  drawn  from  it  we 
are  not  able  to  adopt.  In  our  opinion,  sections  691  and  692,  Bev. 
St.,  which  limit  the  jurisdiction  of  this  court,  on  writs  of  error  and 
appeal,  to  review  final  judgments  in  civil  actions,  and  final  decrees 
in  cases  of  equity  and. admiralty  and  maritime  jurisdiction,  to  those 
where  the  matter  in  dispute,  exclusive  of  costs,  exceeds  the  sum  or 
value  of  $5,000,  have  reference  to  the  matter  which  is  directly  in  dis- 
pute, in  the  particular  cause  in  which  the  judgment  or  decree,  sought 
to  be  reviewed,  has  been  rendered,  and  do  not  permit  us,  for  the  pur- 
pose of  determining  its  sum  or  value,  to  estimate  its  collateral  effect 
in  a  subsequent  suit  between  the  same  or  other  parties. 

The  rule,  it  is  true,  is  an  arbitrary  one,  as  it  is  based  upon  a  fixed 
amount,  representing  pecuniary  value,  and,  for  that  reason,  excludes 
the  jurisdiction  of  this  court  in  cases  whieh  involve  rights  that,  be- 
cause they  are  priceless,  have  no  measure  in  money,  (Lee  v.  Lee,  8 
Pet.  44;  Vratt  v.  Fitzhugh,  1  Black,  271;  Barry  v.  Mereein,  5  How. 
103;  Sparrow  v.  Strong,  3  Wall.  97;)  but,  as  it  draws  the  boundary 
line  of  jurisdiction,  it  is  to  be  construed  with  strictness  and  rigor.  As 
jurisdiction  cannot  be  conferred  by  consent  of  parties,  but  must  be 
given  by  the  law,  so  it  ought  not  to  he  extended  by  doubtful  construc- 
tions. Undoubtedly,  congress,  in  establishing  a  rule  for  determining 
the  appellate  jurisdiction  of  this  court,  among  other  reasons  of  con- 
venience that  dictated  the  adoption  of  the  money  value  of  the  matter 
in  dispute,  had  in  view  that  it  was  precise  and  definite.  Ordinarily, 
it  would  appear  in  the  pleadings  and  judgment,  where  the  claim 
must  be  stated  and  determined;  but  where  the  recovery  of  specific 
property,  real  or  personal,  is  sought,  affidavits  of  value  were  per- 
mitted, from  the  beginning,  as  a  suitable  mode  of  ascertaining  the  fact. 
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and  bringing  it  npon  the  record.  WiUiamton  v  Kincaid,  4  Dall.  20; 
Coune  V.  Stead,  Id.  22;  17.  S.  v.  The  Brig  Union,  4  Cranoh,  216. 
But  the  fact  of  value  in  excess  of  the  limit  must  affirmatively  appear 
in  the  record,  as  thns  constituted,  as  it  is  essential  to  the  existence 
and  exercise  of  jurisdiction.  This  court  will  not  proceed  in  any  case, 
unless  its  right  and  duty  to  do  so  are  apparent  upon  the  face  of  this 
record. 

The  language  of  the  rule  limits,  by  its  own  force,  the  required  valu- 
ation to  the  matter  in  dispute,  in  the  particular  action  or  suit  in  which 
the  jurisdiction  is  invoked;  and  it  plainly  excludes,  by  a  necessary 
implication,  any  estimate  of  value  as  to  any  matter  not  actually  the 
subject  of  that  litigation.  It  would  be,  clearly,  a  violation  of  the  rule, 
to  add  to  the  value  of  the  matter  determined  any  estimate  in  money, 
by  reason  of  the  probative  force  of  the  judgment  itself  in  some  subse- 
quent proceeding.  That  would  often  depend  upon  contingencies,  and 
might  be  mere  conjecture  and  speculation,  while  the  statute  evidently 
contemplated  an  actual  and  present  value  in  money,  determined  by  a 
mere  inspection  of  the  record.  The  value  of  the  judgment,  as  an  es- 
toppel, depends  upon  whether  it  could  be  used  in  evidence  in  a  sub- 
sequent action  between  the  same  parties ;  and  yet,  before  the  prin- 
cipal sum,  in  the  present  case,  or  any  future  installments  of  interest, 
shall  have  become  due,  the  bonds  may  have  been  transferred  to  a 
stranger,  for  or  against  whom  the  present  judgment  would  not  be 
evidence.  And,  in  every  such  case,  it  would  arise  as  a  jurisdictional 
question,  not  how  much  is  the  value  of  the  matter  finally  determined 
between  the  parties  to  the  suit,  but  also  whether  and  in  what  circum- 
stances, and  to  what  extent,  the  judgment  will  conclude  other  con- 
troversies thereafter  to  arise  between  them,  and  thus  require  the  trial 
and  adjudication  of  issuable  matter,  both  of  law  and  fact,  entirely 
extraneous  to  the  actual  litigation,  and'  altogether  in  anticipation  of 
further  controversies,  that  may  never  arise.  It  is  not  the  actual  value 
of  the  judgment  sought  to  be  reviewed  which  confers  jurisdiction, 
otherwise  it  might  be  required  to  hear  evidence  that  it  could  not  be  col- 
lected; but  it  is  the  nominal  or  apparent  sum  or  value  of  the  sub- 
ject-matter of  the  judgment.  It  is  impossible  to  foresee  into  what 
mazes  of  speculation  and  conjecture  we  may  not  be  led  by  a. depart- 
ure from  the  simplicity  of  the  statutory  provision.  Accordingly,  this 
court  has  uniformly  been  strict  to  adhere  to  and  enforce  it. 

In  Ch-ant  v.  MclS.ee,  1  Pet.  248,  it  refused  to  take  jurisdiction,  be- 
cause the  value  of  the  premises,  the  title  to  which  was  involved  in 
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that  action,  was  less  than  the  jarisdictional  limit,  although  they 
were  part  of  a  larger  tract,  held  under  one  title,  on  which  the  re- 
covery in  ejectment  had  been  obtained  against  several  tenants,  whose 
rights  all  depended  on  the  same  action.  SHnton  v.  Dousman,  20 
How.  461,  was  an  action  at  law  for  the  recovery  of  rent,  where  the 
claim  and  judgment  against  the  defendant  below  were  less  than  the 
amount  required  to  give  this  court  jurisdiction  on  a  writ  of  error ; 
but  in  giving  judgment  for  the  plaintiff  below,  for  any  sum  at  all, 
the  court  necessarily  passed  upon  a  defense  of  the  defendant,  set  up 
by  way  of  an  answer  in  the  nature  of  a  counter-claim,  insisting  upon 
an  equitable  right  to  a  conveyance  of  the  land,  out  of  which,  it  was 
alleged,  the  rent  issued,  and  the  value  of  which  was  in  excess  of  the 
limit  required  for  the  jurisdiction  of  the  court.  The  effect  of  the 
judgment  was  to  adjust  the  legal  and  equitable  claims  of  the  parties 
to  the  subject  of  the  suit,  which  was,  not  merely  the  amount  of  the 
rent  claimed,  but  the  title  of  the  respective  parties  to  the  land.  On 
that  ground  alone  the  jurisdiction  of  the  court  was  upheld.  Oroff  v. 
Blanchard,  97  U.  S.  564,  and  TinUman  v.  National  Bdnk,  100  U.  S. 
6,  are  instances  of  the  strict  application  of  the  rule  limiting  the 
jurisdiction  to  the  amount  actually  in  dispute  in  the  suit;  of  which 
a  similar  example  is  found  in  Parker  v.  Moarili,  ante,  14,  decided 
at  the  present  term. 

Indeed,  so  strictly  has  it  been  applied,  that,  in  oases  where,  al- 
though' the  entire  matter  in  dispute  in  the  suit  exceeds  in  value  the 
jurisdictional  limit,  nevertheless,  if  there  are  several  and  separate 
interests  in  that  sum,  belonging  to  distinct  parties,  and  constituting 
distinct  causes  of  action,  although  actually  united  in  one  suit  and 
growing  out  of  the  same  transaction,  the  jurisdiction  of  the  court  has 
been  constantly  denied.  We  have  had  occasion  to  repeat  and  apply 
this  principle  in  several  cases  at  the  present  term.  Ex  parte  BaUi- 
more  d  Ohio  B.  Co.  ante,  35 ;  Adams  v.  Crittenden,  ante,  92;  Farmeri' 
Loan  d  Tnut  Co.  t.  Waterman,  ante,  131;  Sckwed  v.  Smith,  ante,  221. 
In  some  of  these  cases,  the  value  of  the  matter  in  dispute,  actually 
determined  against  the  party  invoking  our  appellate  jurisdiction, 
actually  was  largely  iu  excess  of  its  limit,  and  yet  its  exercise  was 
forbidden,  because  it  was  divided  into  distindt  claims,  no  one  of 
which  was  sufficient  of  itself  to  entitle  either  party  to  an  appeal,  al- 
though the  decision  in  one  was  necessarily  the  same  in  all,  because 
rendered  upon  precisely  the  same  state  of  facts.  Buueli  v.  StarueUf 
105  U.  8.  803. 
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To  eniertain  jurisdiotion  in  the  present  case  would  be,  in  onr 
opinion,  to  nnsettle  the  principle  of  oonstraction  by  which,  in  all  the 
eases  referred  to,  this  court  has  been  guided.  The  writ  of  error  is 
accordingly  dismissed  for  want  of  jorisdiotion. 


(iw  u.  B.  Ht) 

TowH  or  PiiAiKviBw  V.  MiTMHATji  uid  anothoT. 

(Januaty  8, 1883.) 

80FRBm  COTTBT — AFFKI.I.ATB  JiTRIBDIOTIOH — MATTBR  TS  DlBFinS— YAMrATIOir  OV. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota. 

Matthbws,  J.  This  case  does  not  di£Fer  in  any  material  respect 
from  that  of  Town  of  Elgin  v.  Marshall,  ante,  484,  in  which  the  writ 
of  error  has  been  dismissed  for  want  of  jurisdiction,  the  value  of  the 
matter  in  dispute  being  less  than  $5,000.  For  the  same  reason  the 
writ  of  error  in  this  case  must  also  be  dismissed,  and  it  is  so  ordered. 
I  ' 
j 

i 

i  (iM  n.  &  s») 

'  FiBBT  Nat.  Baxk  or  Touhobtown,  Ohio,  v.  Huoebb,  late  Auditor,  ete., 

and  others. 

(Jsnoaiy  8, 1888.) 
Appbai/— Mattkb  nr  Disfcte— Bbtdiatb  or  Yautb— AmDAYiTB. 

Wliera  the  suit  is  not  for  money,  nor  for  anything,  the  yalae  of  which  can  be  meas- 
ored  by  money,  and  there  is  no  property  in  diapate  between  the  parties,  and 
no  suit  for  even  nominal  damages  could  be  sustained  against  the  defendant,  the 
appeal  will  be  dismissed. 

Affidavits  can  only  be  used  to  furnish  evidence  of  value  not  appearing  on  the  face 
of  the  record,  when  the  nature  of  the  matter  in  dispute  ia  such  as  to  admit  of 
an  estimate  of  its  value  >n  money. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio.     On  motion  to  dismiss. 

Sidney  Strong,  for  appellant. 

W.  C,  McFarland,  for  appellees. 

Waitb,  C.  J.  Section  2782  of  the  Bevised  Statutes  of  Ohio  (1880) 
provides  that  if  a  county  auditor  has  reason  to  believe  oris  informed 
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that  any  person  has  given  to  a  tax  assessor  a  false  statement  of  his 
personal  property,  moneys,  etc.,  or  that  the  assessor  has  mode  an 
erroneoas  return  of  any  property,  moneys,  etc.,  which  are  by  law 
subject  to  taxation,  he  may  proceed  to  correct  the  return  and  to  charge 
such  persons  on  the  tax  duplicate  with  the  proper  amount  of  taxes; 
"to  enable  him  to  do  which  he  is  *  *  *  authorized  and  empowered 
to  issue  compulsory  process,  and  require  the  attendance  of  any  person 
or  persons  whom  he  may  suppose  to  have  a  knowledge  of  the  articles, 
or  value  of  the  personal  property,  moneys,  or  credits,  investments  in 
bonds,  stocks,  joint-stock  companies,  or  otherwise,  and  examine 
such  person  or  persons,  on  oath,  in  relation  to  such  statement  or 
return." 

Section  2783  provides  for  process  of  subpoena  in  case  any  person 
shall  neglect  to  appear  and  testify  when  called  on  by  the  auditor, 
and  for  punishment  for  contempt.  Under  the  authority  of  this 
statute  the  auditor  of  Mahoning  county,  in  the  exercise  of  his  power 
to  charge  persons  on  the  tax  duplicate  with  the  proper  amount  of 
taxes,  called  on  the  cashier  of  the  First  National  Bank  of  Toungs- 
town  to  appear  and  testify,  and,  because  he  could  not  testify  with- 
out, to  bring  with  him  the  books  of  the  bank  showing  its  deposits. 
Thereupon  the  bank  filed  a  bill  in  equity  to  enjoin  the  auditor,'  alleg- 
ing for  cause  that  such  a  proceeding  on  his  part  would  unlawfully 
expose  its  business  affairs,  lessen  public  confidence  in  it  as  a  deposi- 
tory of  moneys,  diminish  its  deposits,  and  greatly  impair  the  value  of 
its  franchises.  The  circuit  court  dismissed  the  bill  and  the  bank 
appealed.  A  motion  is  now  made  to  dismiss  the  appeal  for  want  of 
jurisdiction,  because  the  value  of  the  matter  in  dispute  does  not  ex- 
ceed $5,000. 

In  Barry  y,  Mereein,  5  How.  120,  it  was  decided  that  to  give  this 
court  jurisdiction  in  cases  dependent  upon  the  amount  in  controversy, 
"the  matter  in  dispute  must  be  money,  or  some  right,  the  value  of 
which,  in  money,  can  be  calculated  and  ascertained."  To  the  same 
effect  are  Pratt  v.  Fitzhugh,  1  Black,  278 ;  De  Krqft  v.  Barney,  2  Black, 
714;  Potts  V.  Chumasero,  92  U.  S.  861. 

The  present  suit  is  not  for  money,  nor  for  anything,  the  value  of 
which  can  be  measured  by  money.  The  bank  has  no  interest  in  the 
taxes  to  be  placed  on  the  tax  duplicate.  There  is  no  property  in  dis- 
pute between  the  auditor  and  the  bank.  If  the  cashier  is  compelled 
to  testify  and  to  produce  the  books  to  be  used  in  evidence  for  the 
purposes  required,  the  damages,  if  any,  resulting  to  the  bank  would 
be,  in  the  highest  degree,  remote  and  speculative.    Certainly  no  suit 
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for  even  nominal  damages  could  be  sustained  against  the  auditor  on 
account  of  what  he  had  done.  All  the  cashier  is  required  to  do,  is  to 
give  testimony  in  a  proceeding  instituted  under  the  authority  of  law 
by  the  auditor  to  perfect  the  tax  lists  of  the  county.  It  is  supposed 
the  books  of  the  bank  contain  evidence  pertinent  to  this  inquiry,  and 
appropriate  measures  are  taken  to  have  them  produced  for  exami> 
nation.  The  case  is  in  no  respeot  different  in  principle  from  what  it 
would  be  if  the  evidence  was  called  for  in  an  ordinary  suit  in  a  court 
of  justice  bet.ween  individuals. 

Affidavits  can  only  be  used  to  furnish  evidence  of  value  not  ap- 
pearing on  the  face  of  the  record  when  the  natare  of  the  matter  in 
dispute  is  such  as  to  admit  of  an  estimate  of  its  value  in  money. 

The  motion  to  dismiss  is,  therefore,  granted. 


(IOC  U.  a  632) 

Bhblton  and  another  «.  Yah  Elxboe  and  others. 

(January  8, 1883.) 
BtUi  or  Bbvisw— QuEsnoKB  of  Fact— Dbcbbk  Pro  uokfsbbo— New  Matteb 

HOT  COSBIDKBED. 

Ab  qaestions  of  fact  are  not  open  for  re-examination  on  a  bQl  of  review  for  errors 
in  law,  the  truth  of  any  fact  averred  in  sach  bill,  inconsistent  with  the  decree, 
is  not  admitted  by  a  demurrer,  as  no  error  can  be  assigned  on  such  a  fact,  and 
it  is,  therefore,  not  properly  pleaded. 

If  a  party  to  the  cause  was  served  with  a  8ui>p<Bna,anddid  not  plead,  answer,  or  de- 
mur to  the  bill,  the  decree  was  'pro  eonjtno  as  to  him,  and  the  fact  that  he  was 
not  named  in  the  bill  is  unimportant. 

Where  new  matter,  alleged  to  have  been  discovered,  relates  to  proceedings  subse- 
quent lo  the  decree,  and  can  have  no  effect  upon  the  original  decree,  it  cannot 
be  considered  on  a  bill  of  review,  but  as  part  of  the  exhibit  annexed  to  a  bill  of 
review,  afiSdavits  to  establish  the  new  matter  may  be  referred  to  for  the  pur- 
pose of  determining  whether,  upon  the  showing  of  complainant  on  review,  the 
matter  alleged  first  came  to  his  knowledge  after  the  time  when  it  could  have 
been  made  use  of  at  the  original  hearing. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois. 
<     Chat.  J.  Beattie  and  L.  E.  Pay  ton,  for  appellants. 

John  I.  Bennett,  for  appellees. 

Waits,  C.  J.  The  only  questions  open  for  examination  on  a  bill  of 
review  for  error  of  law  appearing  on  the  face  of  the  record  are  such 
as  arise  on  the  pleadings,  prooeedings,  and  decree,  wiUumt  reference  to 
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the  evidence  in  the  cauee.  This  has  been  many  times  decided  in  this 
court.  Whi^ng  v.  Bank  of  U.  S.  13  Pet.  6;  Putnam  v.  Day,  22 
Wall.  66;  Bt^ngton  t.  Harvey,  95  U.  8.  99;  Thompson  t.  Maxwell, 
Id.  397. 

A  demnrrer  admits  only  such  facts  as  are  properly  pleaded.  As 
questions  of  fact  are  not  open  for  re*examination  on  a  bill  of  review 
for  errors  in  law,  the  truth  of  any  fact  averred  in  a  bill  of  review  in- 
consistent with  the  decree  is  not  admitted  by  a  demurrer,  because  no 
error  can  be  assigned  on  such  a  fact,  and  it  is,  therefore,  not  prop- 
erly  pleaded.  This  disposes  of  the  first,  second,  third,  fourth,  and 
fifth  specifications  of  error  presented  in  this  bill  of  review.  They 
are  all  errors  of  fact,  and  can  only  be  determined  by  a  reference  to 
the  evidence.  It  nowhere  appears  from  "the  bill,  answer,  and  other 
pleadings,  together  with  the  decree,"  constituting  what  Mr.  Jostioe 
Stobt  said,  in  Whiting  v.  Bank  of  V.  S.  tupra,  "is  properly  consid- 
ered as  the  record,"  that  there  was  any  usury  in  the  case,  or  that  the 
appellants  had  not  waived  their  homestead  rights  as  alleged  in  the 
biU. 

All  the  allegations  of  error  on  the  face  of  the  record  are  equally 
bad.  It  is  stated  in  the  decree  that  all  the  material  averments  of 
fact  in  the  bill  were  proved,  and  on  these  facts  the  priority  of  the 
lien  of  the  complainant  was  established.  All  the  issues  were  thus 
disposed  of,  and  the  decree  was  in  favor  of  the  complainant  and 
against  all  the  defendants.  The  omission  of  the  name  of  McGregor 
from  among  those  against  whom  it  was  stated  in  the  decree  the  bill 
was  taken  as  confessed,  is  unimportant.  If,  as  is  stated  in  the  brief 
of  counsel  for  the  appellant,  he  was  served  with  subpoena,  and  did 
not  plead,  answer,  or  demur  to  the  bill,  the  decree  was  in  fact  pro 
confesao  as  to  him,  and  he  is  as  much  bound  as  if  he  had  been 
particularly  named. 

All  the  new  matter  alleged  to  have  been  discovered  relates  to  the 
proceedings  in  making  the  sale,  and  can  have  no  effect  on  the  origi- 
nal decree.  So  far  as  the  decree  confirming  the  sale  is  concerned, 
the  matter  is  not  new,  for  the  addition  to  the  transcript,  filed  by  con- 
sent, shows  that  all  the  affidavits  now  relied  on  to  establish  the  new 
facts  were  actually  read  in  evidence  on  the  hearing  of  a  motion,  made 
before  the  confirmation,  to  set  aside  the  sale.  These  affidavits  can- , 
not  be  considered  on  a  bill  of  review  to  reverse  the  decree  of  confir-' 
mation  for  errors  appearing  on  the  face  of  the  record,  because  as  evi- 
dence they  form  no  part  of  the  record  which  can  be  looked  into  on 
such  a  review.     But,  as  part  of  the  exhibits  annexed  to  a  bill  of  re- 
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Tiew  for  alleged  disooTery  of  new  matter,  they  may  be  referred  to  for 
the  parpose  of  determinmg  whether,  upon  the  showing  of  the  com- 
plainant in  review,  th'%  matter  alleged  to  be  new  first  oame  to  his 
knowledge  after  the  time  when  it  could  have  been  made  use  of  at  the 
original  hearing.  This  disposes  of  the  case;  and  the  decree  of  the 
oiroait  court  diflmiaHing  the  bill  of  review  is  a£Ekzmed. 


(IM  17.  a  700) 

GsABD  Tbtok  Bt.  Go.  or  Canada  v.  Cxnaaxaa, 

(January  8, 1883.) 

Wsn  or  ^RBOTtr—BxFvuSi  to  Dtkbot  YKBSKTr— ORomn>  vob  RxvBBaAi<— FkB>' 

aONAIi  tSJUBIKS— NEauaBNCX. 

A  case  may  he  preaented  In  which  the  refnsal  to  direct  a  verdict  for  the  defendant 
at  the  close  of  plaintiffs  testimony  will  be  a  good  ground  for  the  reversal  of  a 
Judgment  in  favor  of  the  plaintiff,  if  defendant  rests  his  case  on  such  testimony 
and  introdncea  none  in  his  own  bebaU ;  but  if  he  goes  on  with  his  defense  and 
puts  in  testimony  of  his  own,  and  the  Jury,  under  proper  instructions,  finds 
against  him  on  the  whole  evidence,  the  judgment  cannot  be  reversed,  in  the  ab- 
sence of  defendant's  testimony,  on  account  of  the  original  refusal,  even  though 
it  would  not  have  been  wrong  to  give  the  instruction  at  the  time  it  was  aslced. 

1b  an  action  for  damages  for  personal  injuries  caused  by  a  collision  between 
two  trains  of  cars,  an  instruction  to  the  effect  that  if  the  negligence  of  the  com- 
pany had  a  share  In  producing  the  injury,  the  company  is  liable,  even  though 
the  negligence  of  a  fellow-servant  was  contributory  also,  is  not  erroneous ;  for 
ii^the  negligence  of  the  company  contributed  to,  it  must  necessarly  have  been 
an  immediate  cause  of,  the  accident,  and  it  is  no  defense  that  another  was  like* 
wise  guilty  of  wrong. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maine. 

John  Rand,  for  plaintiff  in  error. 

A.  A.  Strout  and  Oeo.  F.  Holmes,  for  defendant  in  error. 

WAm,  C  J.  This  was  a  suit  brought  by  Cummings,  the  plaintiff 
in  error,  an  engineman  in  the  employ  of  the  Grand  Trunk  Bailway 
Company  of  Canada,  to  recover  damages  for  an  injury  sustained  in 
the  course  of  his  employment  by  a  oollieion  of  a  train,  on  which  he 
wag,  with  another  train  of  the  same  company.  The  claim  of  Cum- 
mings is  that  the  collision  was  caused  by  the  fault  and  neglect  of  the 
company;  that  of  the  company,  that  it  was  caused  by  the  negligence 
and  disobedience  of  a  fellow-servant  of  Cummings.  This  was  the  is- 
sue at  the  trial,  and  at  the  close  of  the  testimony  on  the  part  of  Cum- 
mings the  company  asked  the  court  to  instruct  the  jury  to  return  a 
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verdict  in  its  favor,  which  being  refased,  an  exception  was  taken. 
All  the  testimony  before  the  jury  when  this  instniction  was  asked  has 
been  pat  into  the  bill  of  exceptions.  The  company  then  iutrodnoed 
testimony  touching  the  points  covered  by  that  on  the  part  of  Gnm- 
mings.  None  of  this  testimony  is  in  the  record.  The  company  did 
not  contend  that  Gnmmings  was  guilty  of  contributory  negligence. 

At  the  close  of  the  case  on  both  sides  the  court  gave  to  the  jury 
sundry  instructions,  not  excepted  to,  and  then,  at  the  request  of  Cum- 
mings,  instructed  them  further,  "that  if  Noyes  [the  person  claimed 
to  be  a  co-servant]  was  negligent,  and  if  the  company  was  also  want- 
ing in  ordinary  care  and  prudence  ia  discharging  their  duties,  and 
such  want  of  ordinary  care  contributed  to  produce  the  injury,  and 
the  plaintiff  did  not  know  of  such  want  of  ordinary  care  and  prudence, 
the  defendant  would  be  liable ;  that  if  two  of  those  causes  contributed, 
the  company  would  be  liable;  that  the  mere  negligence  of  Noyes  of  it- 
self does  not  exonerate  them,  if  one  of  their  own  faults  contributes." 
To  this  an  exception  was  taken.  The  jnry  returned  a  verdict  for 
Cummings,  upon  which  a  judgment  was  rendered  against  the  com- 
pany. To  reverse  that  judgment  this  writ  of  error  was  brought,  and 
the  only  errors  assigned  are  (1)  the  refusal  to  direct  a  verdict  for  the 
company  at  the  close  of  Gammings'  testimony ;  and  (2)  the  giving  of 
the  instruction  which  was  excepted  to. 

It  is  undoubtedly  true  that  a  case  may  be  presented  in  which  the 
refusal  to  direct  a  verdict  for  the  defendant  at  the  close  of  the  plain- 
tiff's testimony  will  be  good  ground  for  the  reversal  of  a  judgment 
on  a  verdict  in  favor  of  the  plaintiff,  if  the  defendant  rests  his  case 
on  such  testimony  and  introduces  none  in  his  own  behalf ;  but  if  he 
goes  on  with  his  defense  and  puts  in  testimony  of  his  own,  and  the 
jury,  under  proper  instructions,  finds  against  him  on  the  whole  evi- 
dence, the  judgment  cannot  be  reversed,  in  the  absence  of  the  de- 
fendant's testimony,  on  account  of  the  original  refusal,  even  though 
it  would  not  have  been  wrong  to  give  the  instruction  at  the  time  it 
was  asked.  The  present  case  comes  within  this  rule.  The  evidence 
introduced  on  the  part  of  the  company  is  not  in  'the  bill  of  excep- 
tions, and -the  court  was  not  asked  to  instruct  the  jury  to  find  for  the 
defendant  on  the  whole  case.  Under  such  circumstances,  it  must  be 
presumed,  in  the  absence  of  anything  to  the  contrary,  that  when 
the  case  was  closed  on  both  sides,  there  was  enough  in  the  testimony 
to  make  it  proper  to  leave  the  issues  to  be  settled  by  the  jury.  In 
this  we  are  not  to  be  understood  as  saying  that  the  instruction  ought 
to  have  been  given  when  it  was  asked. 
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in  the  inBirneiion  which  -was  given  ve  find  no  error.  It  was  in 
effect  that  if  the  negligence  of  the  company  contributed  to,  that  is  to 
Bay,  had  a  share  in  producing,  the  injury,  the  company  was  liable, 
even  though  the  negligence  of  a  feUow-serrant  of  Gummings  was 
contributory  also.  If  the  negligence  of  the  company  contributed  to, 
it  must  necessarily  have  been  an  immediate  cause  of,  the  accident, 
and  it  is  no  defense  that  another  was  likewise  guilty  of  wrong. 

The  judgment  of  the  oirooit  court  is  affirmed. 


(106  U.  &  468) 

Bbaror  and  others  v.  Jbsup,  surviving  Trustee,  and  another. 

(Januaiy  IS,  1883.) 

RmaoAD  CSoMPAirT— RiOBT  to  Cokbtbuop  Lraii— Aors  kot  Ultsa  Vebsb— Dib- 

POBAIi  OT  FRAt^OHiait — RlOKTS  OF  BrOCKHOLDEBa. 

The  Booth  Qe<n:gia  &  Florida  Bailioad  Company,  having  power,  by  its  charter,  to 
construct  a  railroad  trom  Albany  to  Thomasville,  Qeorgia,  and  from  Thomas- 
ville  to  the  Florida  line,  and  also  power  to  purchase  and  sell  all  kinds  of  prop- 
erty of  every  nature  and  quality,  and  to  incorporate  its  stock  with  that  of  any 
other  company,  contracted  with  the  Albany  &  Gulf  Railroad  Company  to  con- 
•tract  its  road  from  Thomasville  to  Albany,  and  to  sell  and  deliver  it  to  the 
latter  company  in  sections  as  completed,  together  with  the  franchise  of  using 
the  game,  and  to  incorporate  its  stock  created  for  building  said  road  with  that 
of  the  Albany  A  Qulf  Railroad  Company.  Hdd,  that  this  contract  was  not  vltra 
viret. 

The  Albany  ft  Onlf  Railroad  Company  had  the  same  general  power,  except  that  of 
incorporating  its  stock  with  that  of  other  companies,  and  had  the  right  under 
its  charter  also  to  construct  a  railroad  from  Thomasville  to  Albany.  BeU,  that 
it  was  not  acting  xiUra  viret  to  make  the  purchase  of  said  road  and  fittnchises 
as  above  stated,  and  to  pay  for  the  same  by  issuing  its  own  stock  therefor, 
which  was  delivered  to  and  accepted  by  the  contractors  in  lien  of  the  stock  of 
the  South  (31eorgia  &  Florida  Railroad  Company,  which  latter  stock  they  had 
subscribed  for  and  agreed  to  take  in  payment  for  the  work  of  construction. 

When  a  railroad  company  has  the  right  of  constructing  a  particnlar  line  of  rail- 
road, with  general  power  to  purchase  all  kinds  of  property,  of  whatever  nature 
or  kind,  it  may  purchase  from  another  company  a  road  constructed  upon  that 
line,  if  the  latter  company  had  power  to  sell  and  dispose  of  the  same. 

Ai  a  general  role,  a  corporation  cannot  dispose  of  its  franchises,  nor  a  railroad  com- 
pany its  road,  without  legislative  authority ;  but  in  this  case  it  was  held  that 
the  legislative  authority  existed. 

Mor  to  the  purchase  of  the  railroad  the  Albany  ft  Oulf  Railroad  Company  had 
executed  a  trust  deed  by  way  of  mortgage  upon  all  its  railroad  and  property  ac- 
quired or  to  be  acquired.  Held,  that,  inasmuch  as  the  road  purchased  was  within 
Its  cliartered  limits,  and  might  have  been  constructed  if  It  had  not  been  pur- 
chased, the  mortgage  extended  to  and  covered  the  said  road,  when  purchased, 
-  the  same  aait  wonld  have  done  had  the  company  itself  constructed  it. 
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Die  ooatracton  who  built  the  road  and  accepted  in  payment  therefor  the  stock  of 
the  Mlantic  &  Golf  Railroad  Company  in  lieu  of  that  of  the  Soath  Georgia  ft 
Florida  Railroad  Company,  and  the  aasignees  and  purchasers  of  laid  stock, 
after  the  transaction  between  the  two  companies  has  been  carried  into  effect 
and  the  road  has  been  posseased  and  operated  by  the  Atlantic  &  Gnlf  Railroad 
Company  for  several  years,  are  estopped  from  claiming  the  right  to  be  re- 
garded as  stockholders  of  the  South  Georgia  A  Florida  Railroad  Company,  or 
as  preferred  creditors  as  against  the  railroad  itself.  Having  voluntarily  ac- 
cepted the  poeition  of  ctockholderB  of  the  purchasing  company,  they  cannot 
question  the  validity  of  the  transaotion  adversely  to  it,  or  to  tiie  mortgage 
given  by  it,  covering  the  road  in  question. 

The  stock  thus  issued  and  accepted  was  preferred  stock,  on  which  interest  waa 
payable.  HM,  that  the  holders  thereof,  and  their  assigns,  having  accepted  it, 
and  received  interest  on  it  for  several  years,  are  estopped  from  questioning  the 
power  of  the  company  to  issue  snch  preferred  stock. 

The  Sooth  Georgia  &  Florida  Railroad  Company,  having  received  all  it  stipulated 
for,  and  having  incorporated  its  stock  with  that  of  the  Albany  A  Gulf  Railroad 
Company,  by  accepting  the  stock  of  that  company  in  lien  of  issuing  its  own 
stock,  and  being  in  fact  amalgamated  therewith  so  far  as  the  road  in  question 
is  concerned,  has  no  groond  to  complain  that  the  terms  of  the  contract  have 
not  been  fulfilled  by  the  Atlantic  A  Gulf  Railroad  Company.  It  has  lost  noth- 
ing. It  has  not  incurred  any  liability  which  is  not  protected  by  flxat  liens  on 
the  road,  the  priority  of  which  is  conceded  by  all  parties. 

Appeal  from  the  Gironit  Court  of  the  United  States  for  the  South, 
em  District  of  Georgia. 

W.  W.  Montgomery,  for  appellants. 

W.  S.  Chiaholm  and  B.  FaUigant,  for  appellees.. 

Bbadlbt,  J.  This  case  arises  upon  a  bill  filed  by  Morris  E.  Jesnp, 
as  surviving  trustee,  for  the  foreclosure  of  a  deed  of  trust  in  the  nat- 
nie  of  a  mortgage,  bearing  date  of  December  80,  1867,  given  by  the 
Atlantic  &  Gnlf  Bailroad  Company  of  Georgia  to  said  Tesup  and  one 
Gardner  (since  deceased)  to  secure  the  payment  of  certain  bonds  of 
the  company  to  the  amonnt  of  $3,000,000,  payable  in  1897,  with  in- 
terest. The  bill  was  filed  Febraary  16,  1877,  and  on  the  nineteenth 
of  the  same  month  receivers  were  appointed  to  take  charge  of  the 
mortgaged  property,  being  the  railroad  of  the  company,  with  its  roll- 
ing stock  and  machinery.  A  supplemental  bill  was  filed  on  the 
twentieth  of  April,  1877.  The  only  defendant  named  in  either  bill 
was  the  Atlantic  &  Chilf  Bailroad  Company.  The  premises  sought 
to  be  foreclosed  and  sold  were — Fint,  the  main  line  of  the  company's 
road,  extending  from  Savannah  southwesterly  and  westerly  to  Bain- 
bridge,  in  Georgia,  a  distance  of  about  287  miles ;  secondly,  a  branch 
road,  extending  from  Dupont  to  the  Florida  line,  about  82  miles, 
connecting,  thirdly,  with  a  short  road  in  Florida,  extending  to  Live 
Oak,  in  that  state,  which  the  company  held  and  operated  under  a 
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lease;  fimrQJiji,  a  branch  road  about  58  milea  in  length,  extending 
from  ThomasTille,  on  the  main  line,  northerly  to  Albany,  Georgia; 
fifthly,  two  other  small  branches  at  Savannah,  one  connecting  the 
main  line  with  wharves  on  the  Savannah  river,  and  the  other  con- 
necting it  with  the  Savannah  &  Charleston  Bailroad.  The  Thomas- 
villa  branch  was  parohased  from  the  Sonth  Georgia  &  Florida  Bail- 
road  Company  in  1868  (shortly  after  the  giving  of  the  mortgage  in 
snit)  for  the  pnrpose  of  extending  the  Ime  to  Albany;  which  branch 
was  snbjeet  to  certain  bonds  and  mortgages  issned  by  the  latter  com- 
pany, having  a  lien  paramount  to  the  mortgage  in  sait.  The  other 
branches  were,  in  like  manner,  severally  sabjeot  to  certain  prior 
mortgages,  given  for  purchase  money  or  eonstmotion,  and  having  a 
paramount  lien.  The  bill  conceded  the  priority  of  the  several  Hens. 
The  defendant  answered,  specifying  the  liens  on  its  property  prior  to 
that  of  the  mortgage,  and  insisting  that  it  would  be  inequitable  to 
foreclose  and  sell  at  that  time,  althoogh  consenting  to  the  appoint- 
ment of  receivers. 

On  the  twenty-second  ai  April,  1878,  Branch,  Sons  &  Co.  and 
others,  (who  are  appellants  here,)  petitioned  for  and  obtained  leave 
to  intervene  pro  interesu  trio,  claiming  to  be  preferred  creditors  of 
the  Atlantic  &  Gulf  Bailroad  Company,  as  to  the  proceeds  and  earn- 
ings of  the  South  Georgia  &  Florida  Bailroad;  that  is,  the  brancn 
from  Thomasville  to  Albany.  By  amendment  to  the  petition  the 
South  Georgia  &  Florida  Bailroad  Company  was  also  made  a  party, 
and  a  prayer  was  added  to  have  declared  void  the  sale  of  the  said 
branch  road  and  for  its  restoration  to  the  Sonth  Georgia  &  Florida 
Bailroad  Company.  By  their  petition  of  intervention  the  appellants 
insisted  that  the  lien  of  the  mortgage  sought  to  be  foreclosed  does  not 
eover  the  branch  aforesaid;  that  the  petitioners  and  others  are  hold- 
ers of  certificates  of  special  guarantied  7  per  cent,  stock  of  the 
Atlantic  &  Golf  Bailroad  Company  to  the  amount  of  some  |800,000, 
of  which  the  petitioners  own  $5Q,100 ;  that  these  certificates  were  is- 
sued by  the  Atiantie  &  Gulf  Bailroad  Company  under  a  contract  with 
the  South  Georgia  Si  Florida  Bailroad  Company,  dated  January, 
1869,  for  the  construction  of  its  road  from  Thomasville  to  Albany;  a 
eopy  of  which  contract  and  certain  modifications  of  it,  and  a  copy  of 
one  of  the  certificates,  were  annexed  to  the  petition.  The  petitioners 
farther  contended  that  the  earnings  of  that  branch  road,  if  kept  by 
ibemselves,  would  be  sufficient  not  only  to  pay  the  interest  on  the 
preferred  bonds  of  the  Sonth  Georgia  &  Florida  Bailroad  Company,, 
v.l— 82 
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but  to  pay  the  interest  on  said  certificates;  that  the  guarantied  scrip 
was  given  for  the  purchase  of  the  Soath  Georgia  &  Florida  Bailroad, 
and  was  distributed  among  the  contractors  who  built  it  in  payment 
for  their  labor;  that  it  is  in  effect  the  promissory  notes  of  the  At* 
lantic  &  Gulf  BaUroad  Company,  and  that  the  holders  could  proceed 
by  attachment  if  the  property  of  that  company  were  not  in  the  hands 
of  receivers;  and  after  making  farther  averments  as  to  the  solvency 
of  the  South  Georgia  &  Florida  Railroad  Company,  if  it  stood  alone, 
unconnected  with  the  Atlantic  &  Gulf  Bailroad  Company,  the  peti* 
tioners  prayed  for  themselves,  and  the  other  holders  of  certificates,  to 
be  examined  pro  interesge  tuo  touching  their  alleged  paramount  claim 
upon  the  proceeds  of  the  South  Georgia  &  Florida  Bailroad  after 
payment  of  interest  on  its  bonds,  and  for  an  order  directing  such 
examination  before  the  master,  and  for  other  directions. 

In  the  amended  petition  the  petitioners  averred  that  the  original 
holders  of  the  certificates  of  preferred  stock  before  mentioned  were 
subscribers  to  the  capital  stock  of  the  South  Georgia  &  Florida  BaiU 
road  Company,  and  paid  their  subscriptions  by  work  done  on  the  road, 
for  which  they  received  the  said  certificates  of  preferred  stock  in  the 
Atlantic  &  Gulf  Bailroad  Company,  and  that  the  present  holders  are 
bonajide  purchasers  of  said  scrip,  except  in  some  instances  where  the 
original  holders  have  not  parted  with  their  scrip ;  and  they  alleged 
that  when  the  contracts  between  the  two  companies  were  executed  it 
was  supposed  that  they  had  power  to  enter  into  the  same ;  but  that 
they  are  now  advised  that  the  contracts  were  ultra  vires  and  void, 
and  they  prayed  a  rescission  and  the  cancellation  thereof;  but  if  the 
court  should  decree  that  the  contract  only  amounted  to  a  lease  of  the 
road,  (which  they  conceded  would  not  be  tdtra  vires,)  then  they  prayed 
that  it  may  be  rescinded  for  non-compliance  with  its  terms,  and  the 
inability  of  the  Atlantic  &  Gulf  Bailroad  Company  to  comply  there, 
with.  But  if  the  court  should  think  there  was  a  valid  contract  of 
sale,  then  they  repeated  their  prayer  to  be  decreed  to  have  a  first  lien 
on  the  proceeds  of  the  road  after  the  mortgages  executed  thereon  by 
the  South  Georgia  &  Florida  Bailroad  Company,  and  for  a  separate 
sale  of  that  road  subject  to  said  mortgages. 

The  first  contract  referred  to  in  the  petition  bore  date  June  19, 
1868,  and  provided  that  the  South  Georgia  &  Florida  Bailroad  Com- 
pany should  complete  its  road  from  Thomasville  to  Albany,  and  turn 
it  over  in  sections,  as  completed,  to  the  Atlantic  &  Gulf  Bailroad 
Company,  and  that,  when  completed  to  Albany,  the  stock  of  the  South 
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Georgia  &  Florida  Railroad  Company  should  be  incorporated  Mrlth  the 
Btook  of  the  Atlantic  &  Golf  Bailroad  Company,  and  that  interest  at 
the  rate  of  7  per  cent,  per  annum  on  the  actual  cost  of  the  road 
should  be  paid  as  well  before  such  incorporation  of  stock  as  on  said 
stock  after  its  ineorporation ;  and  that,  when  the  stock  should  be  thus 
incorporated,  all  the  rights,  privileges,  and  franchises  of  the  South 
Georgia  &  Florida  Bailroad  Company,  so  far  as  related  to  the  road 
from  Thomasville  to  Albany,  should  vest  in  the  Atlantic  &  Gulf  Bail- 
road Company,  and  said  road  should  be  a  brancb  of  the  Atlantic  & 
Gulf  Boad.  This  contract  was  modified  by  another  contract  made 
January  15,  1869,  which  recited  that  the  legislature  of  the  state  had 
passed  an  act  authorizing  the  state  to  indorse  the  bonds  of  the  South 
Georgia  &  Florida  Bailroad  Company,  to  the  amount  of  |8,000  per 
mile ;  and  that  the  Atlantic  &  Gulf  Bailroad  Company  consented  to 
the  issue  of  said  bonds,  and  a  first  mortgage  to  secure  them,  and 
guarantied  their  payment ;  and  it  was  stipulated  that  the  amount  of 
said  bonds  should  be  deducted  from  the  amount  of  preferred  stock  to 
be  issned  to  the  South  Georgia  &  Florida  Bailroad  Company  for  the 
construction  of  the  road.  Another  agreement,  made  September  1,. 
1869,  authorized  the  further  issue  of  bonds  by  the  South  Georgia 
&  Florida  Bailroad  Company  to  the  amount  of  $200,000,  to  be 
secured  by  a  second  mortgage  on  the  road,  and  guarantied  by  the 
Atlantic  &  Gulf  Bailroad  Company. 

The  road  appears  to  have  been  completed  to  Albany  prior  to 
October,  1870.  On  the  tenth  of  that  month  the  following  resolution 
was  passed  by  the  board  of  directors  of  the  South  Georgia  &  Florida 
Bailroad  Company : 

"  Whereas,  the  South  Georgia  &  Florida  Bailroad  Company  entered  into  an 
agreement  with  the  Atlantic  &  Gulf  Bailroad  Company,  on  the  nineteenth 
day  of  June,  1868,  by  which  a  transfer  of  the  said  South  Georgia  &  Florida 
Railroad  was  to  be  made  (that  is,  all  of  said  road  between  Thomasville  and 
Albany)  upon  certain  conditions  therein  stipulated,  all  of  which  will  more 
fully  appear  by  reference  to  said  agreements;  and  whereas,  the  South  Georgia 
&  Florida  Bailroad  has  been  completed  to  East  Albany  and  the  same  has  been 
turned  over  to  the  Atlantic  &  Gulf  Bailroad  Company,  and  which  is  now 
being  operated  by  said  Atlantic  &  Gulf  Bailroad  Company;  and  whereas,  the 
president  of  the  Atlantic  &  Gulf  Bailroad  Comptuiy  has  signified  his  willing- 
ness to  receive  said  road  finished  to  Fast  Albany;  and  whereas,  the  South 
Georgia  &  Florida  Bailroad  Company  have  made  up  the  entire  cost  of  said 
road  and  made  affidavit  certificate  under  oath  as  prescribed  by  said  agreement, 
— ^it  is  therefore  resolved  that  the  president  of  this  road  proceed  to  Savannah, 
submit  his  estimates  and  certificates,  and  demand  and  receive  the  guarantied 
stock  agreed  to  be  given  to  the  South  Georgia  &  Florida  Bailroad  stodchold- 
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era  under  said  agreements  in  terms  of  tbe  several  agreements  made  by  the 
South  Georj^a  &  Florida  Bailroad  Orapany  with  said  Atlantic  &  Gulf  Rail- 
road Ck>mpan7.  Besolved,  further,  that  the  president  be,  and  he  is  hereby, 
authorized  to  make,  execute,  and  deliver  all  papers  necessary  to  carry  oat  and 
fulfill  said  agreements  for  a  transfer  of  so  much  of  said  Soath  Georgia  A 
Florida  Bailroad  as  lies  or  is  located  between  Thomasville  and  Albany, 
specially  reserving  the  other  franchise  or  rights  of  building  and  equipping  a 
railroad  from  Tbomasville  to  the  Florida  line  under  the  charter  of  the  South 
Georgia  &  Florida  Bailroad  Company." 

This  resolation  was  duly  carried  into  efFeoi  shortly  after  its  adop- 
tion, as  appears  by  a  final  contract  executed  in  dae  form  betveen  the 
companies,  bearing  date  January  8,  1876,  which  recited  the  seyeral 
prior  contracts,  and  the  said  resolations,  and  the  fact  of  their  accept- 
ance and  of  the  performance  and  fulfilhnent  of  the  same,  and  by 
which  the  South  Georgia  &  Florida  Bailroad  Company  made  a  formed 
conveyance  to  the  Atlantic  &  Gulf  Bailroad  Company,  its  successors 
and  assigns,  forever,  of  so  much  of  the  South  Georgia  &  Florida  Bail- 
road as  Ues  or  is  located  between  Thomasville  and  Albany,  with  all  the 
appurtenances  thereof,  including  the  franchises  of  the  South  Georgia 
&  Florida  Bailroad  Company  to  construct  and  use  tbe  same.  The 
certificates  of  stock  issued  by  the  Atlantic  &  Gulf  Bailroad  Company 
in  pursuance  of  said  contract  were  regular  scrip  certificates  for  pre- 
ferred stock  in  that  company,  in  the  following  form : 

**  Atlantic  A  Gulf  Bailroad,  Georgia.  Special  guarantied  7  per  cent,  stock 
issued  under  a  contract  with  the  South  Georgia  &  Florida  Bailroad  Company, 
bearing  date  January  2, 1869.  for  the  construction  of  the  South  Georgia  & 
Florida  Bailroad.  Tiiis  is  to  certify  that  Branch  &  Sons,  or  bearer,  is  enti- 
tled to  66  shares,  on  which  the  par  value  of  9100  has  been  paid,  of  the  special 
stock  of  the  Atlantic  A  Gulf  Bailroad  Company,  on  which  interest  from  date 
is  perpetually  guarantied  at  the  rate  of  7  per  cent,  per  annum,  payable  semi- 
annually, etc.  Witness,  etc.  Sealed,  etc.,  first  day  <rf  November,  1872. 
[Signed]  John  Sobtven,  President.    Attest:  D.  McDonald,  Secretary." 

No  evidence  was  taken  in  the  case,  and  the  hearing  was  had  on  bill 
and  answer.  It  was  conceded,  or,  at  least,  not  controverted,  that 
the  interveners  were  holders  of  the  stock  certificates  as  claimed  in 
their  petition,  and  that  said  certificates  originated  in  the  manner  and 
in  fulfillment  of  the  contracts  therein  set  forth.  The  court  below  de- 
nied the  prayer  of  the  interveners  and  dismissed  the  petition;  and 
went  on  to  make  a  final  decree  in  the  cause,  ordering  a  foreclosure 
and  sale  of  tbe  railroad  of  the  Albany  &  Gulf  Bailroad  Company,  with 
all  its  branches,  including  the  branch  from  Thomasville  to  Albany, 
subject,  however,  to  all  prior  mortgage  liens,  including  the  first  and 
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second  mortgages  on  the  ThomasTille  branch.  /From  this  decree  the 
intervenors  have  appealed. 

The  questions  raised  by  the  appellants,  as  stated  in  thair  brief,  are 
as  follows : 

(1)  Was  tbe  sale  of  a  part  of  the  South  Georgia  &  Florida  Bailroad  and  its 
fraucbisea  to  the  Atlanta  &  Qolf  Bailroad  void  as  against  public  policy  and 
tUtra  vires  t 

(2)  If  not,  did  the  contract  amount  to  anything  more  than  a  lease? 

(3)  U  it  was  a  sale,  are  not  the  South  Georgia  Sb  Florida  Bailroad  Com- 
pany and  other  intervenors  vendors  with  the  purchase  money  unpaid,  and 
hence  entitled  to  assert  their  right  of  attachment  upon  the  property  sold,  in 
preference  to  the  claims  of  the  mortgage  creditors  of  the  vendee,  the  Albany 
&  Georgia  Railroad  Company  ? 

I  (4)  If  the  intervenors  are  not  entitled  to  attach  as  vendors,  are  they  not 

I  creditors  of  the  Albany  &,  Gulf  Railroad  Company,  and  entitled  to  be  paid  out 

I  of  property  of  the  debtor  which  is  not  covered  by  the  mortgage;  and  in  this 

I  case  does  ttie  mortgage  cover  the  South  Georgia  &,  Florida  Railroad? 

i 

I  If  only  stockholders,  can  they  not  object  to  the  sale  of  the  Boatb 

Georgia  &  Florida  Bailroad  under  the  present  proceedings  ? 

The  court  below  was  of  opinion  that  the  sale  and  purchase  of  the 

I  road  was  not  void,  nor  tiftra  vires  of  the  two  contracting  companies, 

without  examining  the  question  of  the  right  of  the  appellants  to  con- 
test the  validity  of  the  transaction.  We  will  prooeed  to  give  some 
examination  into  that  question. 

The  appellants  are  stockholders  of  the  Atlantic  &  Golf  Bailroad 
Company.  Their  stock  is  preferred  stock,  it  is  true,  entitling  them 
to  interest  on  its  face  before  any  dividends  ean  be  made  to  the  com- 
mon stockholders.  But  this  is  not  inconsistent  with  its  being  stock. 
It  is  a  very  common  thing  in  this  country  to  issue  stock  of  this  kind. 
The  interest  accruing  thereon  is  in  the  nature  of  preferred  dividend, 
and  is  sometimes  so  called.  Though  after  it  has  accrued  it  may 
become  a  debt,  so  also  does  a  dividend  become  a  debt  after  it  has 
been  declared  and  has  become  payable.  It  has  no  priority  over  other 
debts,  if,  indeed,  it  has  an  equality  with  them.  And  this  position, 
as  stockholders  of  the  Atlantic  &  Gulf  Bailroad  Company,  was  volun- 
tarily assumed  by  the  appellants.  This  is  true,  both  of  those  who 
purchased  their  stock  at  second  band,  and  of  those  who  originally 
received  the  stock.  They  probably  deemed  it  to  their  interest  to  accept 
payment  for  their  work  in  this  form.  But  again,  not  only  are  they 
stockholders  in  the  Atlantic  &  Golf  Bailroad  Company,  but  the  ac- 

'  eeptance  of  the  stock  was  an  acknowledgment  of  the  validity  of  the 

contract  between  the  two  companies.     The  issue  of  the  stock  was  in 
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part  performance  of  that  contract,  and  this  appears  upon  the  face  of 
the  certificates.  After  thus  acquiescing  in  the  purchase  by  the  At- 
lantic  &  Gulf  Bailroad  Gompanj  of  the  branch  railroad  in  question, 
and  of  the  amalgamation  of  stock  incident  to  said  purchase,  and  after 
the  possession  and  use  of  said  road  and  its  franchises  by  the  said 
company  as  a  part  of  its  road  system  for  a  period  of  several  years, 
the  appellants  are  estopped  from  questioning  the  validity  of  said 
transaction,  and  cannot  now  repudiate  their  character  of  stockholders 
of  the  Atlantic  &  Gulf  Bi^ilroad  Company,  and  assume  that  of  Etock- 
holders  of  the  South  Georgia  &  Florida  Bailroad  Company.  To  sus- 
tain such  a  course  on  their  part  would  have  the  effect  of  ripping  up 
and  unraveling  a  thousand  transactions  which  have  taken  place  on 
the  basis  of  the  purchase  and  amalgamation  referred  to.  Whatever 
right  the  state  may  have  to  inquire  into  the  validity  of  such  purchase 
and  amalgamation,  certainly  the  appellants  have  no  right  in  law  or 
in  equity  to  question  it.  In  law,  they  are  stockholders  of  the  pur- 
chasring  company,  in  which  character  they  neither  can  nor  do  ask 
any  relief;  in  equity,  they  are  participators  in  the  face  of  all  the 
world  in  a  transaction  which  is  conceded  to  have  been  fair  and 
supposed  to  be  lawful  at  the  time,  and  upon  the  faith  of  which 
numberless  transactions  in  business,  and  in  the  stock  and  bonds  of 
the  purchasing  company,  have  undoubtedly  been  entered  into.  To 
give  to  the  appellants  relief  in  any  form  in  which  it  is  asked,  would 
be  attended  with  injury  and  injustice  to  others  who  have  inno- 
cently confided  in  the  acts  of  the  appellants  and  their  associates.  We 
might  safely  stop  here  and  affirm  the  decree  below  on  this  considera- 
tion alone.  But  as  our  view  of  the  other  questions  which  have  been 
raised  leads  to  the  same  result,  it  may  be  proper  to  state  the  reasons 
therefor. 

The  first  relates  to  the  power  of  the  two  companies  to  entor  into 
the  arrangement  for  the  sale  and  purchase  of  the  Thomasville  branch. 
The  power  of  the  South  Georgia  &  Florida  Bailroad  Company  to  sell 
the  road  depends  upon  its  charter,  which  took  its  origin  in  an  act  of 
the  legislature  approved  January  22,  1852,  creating  the  Georgia  & 
Florida  Bailroad  Company,  with  power  to  construct  a  railroad  from 
Oglethorpe,  or  some  other  point  on  the  Southwestern  Bailroad,  to  Al- 
bany; also  with  power  to  construct  a  railroad  from  Albany  to  Thom- 
asville, and  from  thence  to  the  Florida  line  in  the  direction  of  Talla- 
hassee; also  a  plank  or  macadamized  road  in  connection  with  the 
railroad.;  and  for  the  purpose  of  constructing  said  road  or  roads, 
proooxing  right  of  way,  and  managing  all  its  affairs,  the  said  com- 
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pary  was  invested  with  the  same  powers  and  privileges  granted  to  the 
Savannah  &  Albany  Bailroad  Company,  not  inconsistent  therewith; 
and  it  was  enacted  that  the  said  Georgia  &  Florida  Bailroad  Com- 
pany  might  at  any  time  incorporate  their  stock  with  the  stock  of  any 
other  company  on  snch  terms  as  might  be  mntually  agreed  upon. 
The  company  was  farther  antborized,  from  time  to  time,  to  deter* 
mine  the  amount  of  stock  necessary  to  carry  oat  its  purposes  and 
the  construction  of  said  road  or  roads.  The  powers  given  in  this 
charter  by  adoption  and  reference  to  the  charter  of  the  Savannah  & 
Albany  Bailroad  Company  consisted,  as  expressed  in  the  charter  of 
the  latter  company,  of  all  the  rights,  privileges,  and  immunities  which 
by  the  laws  of  Georgia  were  held  or  enjoyed  by  any  incorporated 
railroad  company  or  companies  in  the  state;  and  by  a  reference 
to  prior  existing  charters  we  find  that,  so  far  as  relates  to  the  ques* 
tion  in  band,  these  powers  were,  "To  have,  purchase,  possess,  enjoy, 
and  retain  lands,  rents,  hereditaments,  tenements,  goods,  chattels, 
and  effects,  of  whatsoever  kind,  nature,  or  quality  the  same  may  be, 
and  the  same  to  sell,  grant,  demise,  alien,  or  dispose  of." 

All  the  powers  thus  given  to  the  Georgia  &  Florida  Bailroad  Com« 
pany  in  1852  were  conferred  upon  the  South  Georgia  &  Florida  Bail- 
road Company  by  an  act  passed  December  22,  1857.  By  this  act 
the  South  Georgia  Si  Florida  Bailroad  Company  was  created,  and  the 
line  of  road  which  the  Georgia  &  Florida  Company  was  authorized 
to  construct  from  Albany  to  Thomasville,  and  thence  to  the  Florida 
line,  was  separated  from  the  rest  and  granted  to  the  South  Georgia 
&  Florida  Bailroad  Company,  which  company  was  invested  with  the 
usual  powers  to  purchase,  hold,  and  convey  property,  real  and  per- 
sonal, and  with  specific  power  to  construct  a  railroad  from  Albany 
"to  Thomasville,"  *and  from  Thomasville  to  any  point  on  the 
Florida  line,"  and  to  coimect  with  any  other  road  at  such  points  as 
they  should  deem  best;  and  it  was  enacted  "that  the  provisions  of 
the  act  incorporating  the  Georgia  &  Florida  Bailroad  Company,  so 
far  as  applicable,  shall  be  applied  to  said  South  Georgia  &  Florida 
Bailroad  Company."  By  reference  and  adoption,  therefore,  the  lat- 
ter company  became  invested  with  all.  the  authority  and  power,  in 
regard  to  the  line  between  Albany  and  Thomasville,  and  between 
Thomasville  and  the  Florida  line,  which  had  been  conferred  upon 
the  Georgia  &  Florida  Bailroad  Company.  It  seems  to  us  clear  that 
these  powers  were  sufficient  to  enable  the  company  to  sell  its  road 
and  franchises  to  any  company  competent  to  purchase  them.  As  a 
general  rule,  it  is  true,  a  railroad  company,  with  only  the  ordinary 
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poweif  to  oonstniot  and  operate  its  road,  oannot  dispose  of  it  to  an- 
other  oompany.  Legislative  aid  is  necessary  to  that  end.  But  this 
company  had,  by  its  charter,  «xpress  power  to  incorporate  its  stock 
with  the  stock  of  any  other  company.  This  power  has  an  en- 
larging effect  upon  the  ordinary  power  to  sell  and  dispose  of 
property  belonging  to  the  company.  Qenerally,  the  power  to  sell 
and  dispose  has  reference  only  to  transaetions  in  the  ordinary  coarse 
of  business  incident  to  a  railroad  company,  and  does  not  extend  to 
the  sale  of  the  railroad  itself,  or  of  the  franchises  connected  there- 
with. Oatlying  lauds,  not  needed  for  railroad  uses,  may  be  sold. 
Machinery  and  other  personal  property  may  be  sold.  Bnt  the  road 
and  franchises  are  generally  inalienable;  and  they  are  so  not  only 
because  they  are  acquired  by  legislative  grant,  or  in  the  exercise  of 
special  authority  given,  for  the  specific  purposes  of  the  incorporating 
act,  but  because  they  are  essential  to  the  fulfillment  of  those  par- 
poses  ;  and  it  would  be  a  dereliction  of  the  daty  owed  by  the  corpora- 
tion to  the  state  and  to  the  public  to  part  with  them.  But  where,  as 
in  this  case,  power  is  given  to  incorporate  the  capital  stock  with  the 
stock  of  any  other  company,  a  very  large  addition  is  made  to  the 
ordinary  powers  granted  to  a  company. 

In  this  country,  the  creation  and  exercise  of  snch  a  power  is  well 
understood.  It  contemplates  not  only  the  possible  transfer  of  the 
railroad  and  its  franchises  to  another  company,  but  even  the  extin- 
guishment of  the  corporation  itself,  and  its  absorption  into  a  different 
organization.  The  greater  power  of  alienating  or  extinguishing  all 
its  franchises,  including  its  own  being  and  existence,  contains  the 
lesser  power  of  alienating  its  road  and  the  franchises  incident  thereto 
and  necessary  to  its  operation.  Its  power  of  alienation  and  sale  ex- 
tends to  a  class  of  subjects  to  which  it  does  not  ordinarily  apply.  In 
view  of  the  large  power  thus  conferred  upon  the  South  Georgia  & 
Florida  Bailroad  Company,  we  oannot  doubt  that  it  had  fall  power  to 
enter  into  the  arrangement  made  with  the  Atlantic  &  Golf  Bailroa^ 
Company  for  the  transfer  of  that  portion  of  its  line  extending  from 
Albany  to  Thomasville,  including  the  franchise  of  constructing  and 
using  the  same,  and  an  incorporation  of  all  its  stock  issued  for  the 
construction  of  said  road  with  the  stock  of  the  latter  company. 

It  is  true  that  the  South  Georgia  &  Florida  Bailroad  Company  did  not 
part  with  its  entire  franchise.  Power  was  given  to  it  by  its  charter  to 
construct  a  road  from  Thomasville  to  the  Florida  line,  (being  a  dis- 
tance of  about  16  miles  due  south,)  and  to  connect  with  any  other 
road  at  such  points  as  it  might  deem  best.     But  this  extension  ia 
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mentioned  as  a  disiinoi  enterprise,  has  never  been  entered  npon,  and 
voold  have  no  valae  without  a  oonneotion  with  some  railroad  in 
Florida,  for  which,  ao  far  as  appears,  no  authority  has  thus  far  been 
accorded  by  that  state.  The  authority  to  make  it  is  nominal  only, 
if  it  has  not  entirely  expired  by  lapse  of  time;  and  eould  be  of  little 
use  to  the  Atlantic  &  Onlf  Bailroad  Company,  which  had  a  oonnec* 
tion  of  its  own  with  the  Florida  qrstem  of  railroads  at  Live  Oak. 
The  retention  <rf  this  nominal  franchise  by  the  South  (Georgia  &  Flor- 
ida Bailroad  Company,  whioh  has  never  issued  any  capital  stock 
nnder  it,  or  with  a  view  to  its  use,  seems  to  be  in  reality  a  mere 
shadow  without  any  substance.  All  the  capital  stock  which  the  com- 
pany  ever  provided  for  was  that  which  went  to  the  building  of  the 
road  from  Thomasville  to  Albany,  and  that,  at  its  very  inception, 
was  incorporated  with  the  stoek  of  the  Albany  &  Gulf  Badlroad  Com- 
pany ;  the  stock  of  the  latter  company  being  issued  and  accepted  in 
the  place  of  it.  So  that,  in  truth,  the  terms  of  tho  charter  have  been 
literally  carried  out.  At  all  events,  we  think  that  the  arrangement 
made  with  the  latter  company  was  within  the  powers  given  to  the 
South  Geoi^  &  Florida  Bailroad  Company;  and  this  arrangement 
was  fully  assented  to  and  acquiesced  in  by  every  subscriber  to  its 
stock,  as  before  mentioned. 

In  this  connection,  it  is  proper  to  notice  a  fact  which  has  been 
referred  to  by  the  counsel  of  the  appellants  in  sapport  of  his  views, 
but  which  seems  to  as  corroborative  of  the  view  whioh  we  have  taken 
of  the  powers  of  the  South  Georgia  &,  Florida  Bailroad  Company. 
The  original  route  authorized  to  be  taken  by  its  parent  company, 
the  Georgia  &  Florida  Bailroad  Company,  extended,  as  we  have  seen, 
from  Oglethorpe,  or  some  other  point  on  the  Southwestern  Bailroad, 
to  Albany,  with  authority  also  to  construct  a  railroad  from  Albany  to 
Thomasville,  and  from  thence  to  the  Florida  line.  Afterwards,  as  we 
have  also  seen,  in  December,  1867,  the  South  Georgia  &  Florida 
Bailroad  Company  was  created,  and  that  portion  of  the  route  extend- 
ing horn  Albany  southward  to  Thomasville  and  the  Florida  line  was 
transferred  to  the  latter  company,  with  all  the  general  powers  of  the 
parent  company,  among  which  was  the  power  to  incorporate  its  stock 
with  that  of  any  other  company.  The  northern  part  of  the  original 
route,  extending  from  Albany  northward  to  Americus,  a  point  of  con- 
nection with  the  Southwestern  Bailroad,  still  remained  under  the 
original  charter ;  and  this  part  (between  SO  and  40  miles  in  length) 
was  afterwards  transferred  to  the  Southwestern  Bailroad  Company 
with  an  incorporation  of  stock,  similar  to  what  was  done  by  the 
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Sooth  Georgia  &  Florida  Bailroad  (Company  with  the  soatbem  part 
of  the  line.  •  But  it  seeme  that  the  Southwestern  Bailroad  (Company 
had  not  suffioiest  unissued  stock  to  pay  for  the  road  thus  acquired. 
Whereupon  an  act  was  passed  hy  the  legislature  "to  amend  the 
charter  of  the  Soathwestem  Bailroad  Company,  and  to  aathorize  an 
increase  of  the  capital  stock  of  said  company,"  etc.,  by  which, 
after  reciting  the  power  given  to  the  Georgia  &  Florida  Bailroad 
Company  to  incorporate  its  stock  with  the  stock  of  any  other  com- 
pany, further  recited  that  the  latter  company  had  agreed  with  the 
Southwestern  Bailroad  Company  to  incorporate  its  stock  with  the 
stock  of  that  company,  and  had  delivered  its  railroad  ranning  from 
Amerious  to  Albany  to  the  Southwestern  Bailroad  Company,  and 
had  received  stock  of  the  said  company  to  the  amount  of  near 
$500,000,  and  that  it  thereby  became  necessary  to  increase  the  cap- 
ital stock  of  said  Southwestern  Baibroad  Company.  It  was  therefore 
enacted  that  the  latter  company  be  authorized  to  issue  stock  in  ad- 
dition to  the  amount  mentioned  in  its  charter  for  any  sum  not  exoeed- 
ing  1500,000,  and  that  the  road  from  Amerious  to  Albany  should  be 
considered  part  and  parcel  of  the  road  of  the  Southwestern  Bailroad 
Company,  and  be  liable  to  pay  to  the  state  the  same  tax  that  the 
rest  of  the  Southwestern  Bailroad  Company  was  liable  to  pay.  This 
arrangement,  which  the  legislature  thus  enabled  the  Southwestern 
Bailroad  Company  to  carry  out,  (and  in  doing  so  recognized  its 
validity,)  was  precisely  similar  to  that  which  had  been  made  between 
the  South  Georgia  &  Florida  Bailroad  Company  and  the  Atlantic  & 
Gulf  Bailroad  Company  in  regard  to  the  road  from  Albany  to 
Thomasville.  The  only  difference  between  the  two  cases  was  that 
the  Southwestern  Bailroad  Company  had  to  get  power  to  issue  ad- 
ditional stock — a  power  which  the  Atlantic  &  Gulf  Bailroad  Com- 
pany did  not  need,  as  it  already  had  authority  to  issue  the  amount 
of  stock  required  for  carrying  out  its  anangement  with  the  South 
Georgia  &  Florida  Bailroad  Company;  at  least,  it  is  so  stated,  and  is 
not  denied,  nor  is  the  contrary  alleged  in  any  of  the  pleadings. 

The  point  taken  in  relation  to  the  issue  of  stock  by  the  Atlantic  & 
Gulf  Bailroad  Company,  in  payment  of  the  road  purchased  by  it,  is 
not  that  the  company  had  no  power  to  issue  that  amount  of  stock, 
but  that  it  had  no  power  to  issue  preferred  stock.  But  it  hardly  lies 
In  the  mouth  of  those  who  received  this  stock,  and  who  for  several 
years  accepted  the  interest  guarantied  to  be  paid  thereon,  to  make 
this  objection,  especially  as  no  other  parties,  neither  the  state  nor 
the  holders  of  the  common  stock,  have  ever  objected  to  the  issue  of 
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this  preferred  stock.  Withont  entering,  therefore,  into  a  discussion 
of  the  abstract  question  whether  a  railroad  company  may  not  issue  a 
preferred  stock,  when  done  in  good  faith,  instead  of  issuing  bonds  to 
the  same  amount,  it  is  sufficient  to  say  that  the  appellants  are  not  in 
a  position  to  raise  the  question.  But,  supposing  it  to  be  shown  that 
the  South  Georgia  &  Florida  Railroad  Company  had  the  power  to  sell, 
bad  the  Atlantic  &  Gulf  Bailroad  Company  the  power  to  buy  the  road 
in  question?  The  latter  company  was  formed  by  the  amalgamation 
of  two  distinct  companies,  and  became  invested  with  all  the  powers 
contained  in  the  charters  of  both.  These  companies  were — First, 
the  Savannah,  Albany  &  Gulf  Bailroad  Company,  chartered  in  1847, 
under  the  name  of  the  Savannah  &  Albany  Bailroad  Company;  and, 
teeondly,  the  Atlantic  &  Gulf  Bailroad  Company,  chartered  in  1856. 
'  The  first  of  these  companies  was  authorized  to  construct  a  railroad 
communication  between  Savannah  and  Albany,  by  such  route  as  the 
company  might  select,  with  such  branch  road  towards  the  north  and 
towards  the  south  from  said  road  to  such  point  or  points  as  they 
I  might  deem  requisite;  with  power  also,  at  any  time,  to  extend  said 

I  road  to  any  point- or  points  on  or  across  the  Chattahoochee  river. 

I  Besides  the  ordinary  corporate  powers  given  to  this  company,  it  was 

I  invested,  as  already  mentioned,  "with  all  the  rights,  privileges,  and 

I  immunities  which,  by  the  laws  of  Georgia,  are  held  and  enjoyed  by 

j  any  incorporated  railroad  company  or  companies."     The  Georgia 

Bailroad  &  Banking  Company  had  been  chartered  in  1835.     Other 
railroad  companies  in  Georgia,  then  in  existence,  had  power  "to  have, 
I  purchase,  receive,  possess,  enjoy,  and  retain  lands,  rents,  tenements, 

hereditaments,  goods,  chattels,  and  effects  of  whatsoever  kind,  na- 
ture, or  quality,  and  the  same  to  sell,  grant,  demise,  alien,  or  dispose 
of."  See  charters  of  Georgia  Bailroad  and  Central  Bailroad  Company, 
Prince,  Dig.  311,  826.  The  second  of  the  companies  consoli- 
dated as  aforesaid,  to-wit,  the  Atlantic  &  Gulf  Bailroad  Company,  had 
power  to  construct  a  railroad  from  a  point  in  Wayne  county,  south- 
west of  Savannah,  to  the  western  boundary  of  the  state  south  of  Fort 
Gaines,  being  in  a  general  westerly  direction  across  the  southern  part 
i  of  the  state ;  but  it  was  provided  that  the  Savannah,  Albany  &  Gulf 

I  Bailroad  Company,  as  well  as  the  Brunswick  &  Florida  Bailroad  Com- 

pany, might  join  their  tracks  with  that  of  the  Atlantic  &  Gulf  Bail- 
road Company.  The  latter  company  was  invested  with  all  the  priv- 
ileges, immunities,  and  exemptions  granted  to  the  Central,  and  to 
the  Georgia  Bailroad  Companies,  or  either  of  taem. 
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The  two  oompanies,  Savannah,  Albany  &  Gtilf,  and  Atlantic  & 
Gulf,  were  oonsolidated  under  the  name  of  the  latter  company  by 
virtue  of  an  act  passed  in  April,  1868,  by  which  it  was  provided  that 
"the  several  immunities,  franohises,  and  privileges  granted  to  said 
companies  by  their  original  charters,  and  the  amendments  thereof, 
and  the  liabilities  therein  imposed,  shall  continue  in  force."  From 
these  charters  and  laws  it  appears  that  the  consolidated  company 
had  power  to  construct  a  railroad  from  Savannah  to  the  south-western 
border  of  the  state;  and,  among  other  things,  to  construct  a  railroad 
communication  between  Savannah  and  Albany,  and  to  make  branch 
roads  towards  the  north  and  towards  the  south ;  and,  even  before  the 
consolidation,  the  Savannah  &  Albany  Company  was  authorized  to 
join  its  tract  to  that  of  the  Albany  &  Gulf  Company;  so  that  the  line 
of  roads,  as  finally  located,  constructed,  and  acquired,  including  the 
branch  from  Thomasville  to  Albany,  cannot  be  said  to  have  departed 
in  any  respect  from  the  strict  course  pointed  out  and  designated  by 
the  charters  of  the  oonsolidated  oompanies.  The  main  line  com- 
mences at  Savannah,  under  the  charter  of  the  Savannah  8c  Albany 
Company,  and  runs  south-westerly  to  Wayne  county,  and  thence, 
under  both  charters  (for  both  oompanies  were  authorized  to  use  the 
same  track)  westwardly  to  Thomasville  and  Bainbridge,  in  the  south- 
western part  of  the  state,  with  a  branch  running  from  Dupont 
towards  the  south  into  Florida,  and  a  branch  from  Thomasville 
towards  the  north  to  Albany,  forming  a  railroad  connection  between 
Savannah  and  Albany.  In  making  the  railroad  connection  between 
Savannah  and  Albany,  the  original  charter  of  the  Savannah  &  Al- 
bany Bailroad  Company  could  not  be  oonstmed  to  require  that  this 
connection  should  be  made  by  a  rigidly  straight  line.  The  directors 
were  invested  with  reasonable  discretion  as  to  the  route  to  be  taken ; 
and  since  the  subsequent  legislation  expressly  authorized  the  Savan- 
nah &  Albany  Company  to  join  its  track  with  that  of  the  Albany  k 
Gulf  Bailroad  Company,  it  is  clear  that  the  line  of  the  latter  com- 
pany was  not  regarded  as  an  improper  departure  for  that  of  the 
former.  Indeed,  by  an  act  passed  in  1867,  the  Albany  &  Gulf  Bail- 
road Company  were  required  to  get  the  release  of  the  Savannah  & 
Albany  Company  of  its  right  of  way  over  the  line  of  its  contemplated 
road,  before  it  could  have  the  state  subsidy  proposed  to  be  given  to 
it ;  which  plainly  shows  that  the  line  of  the  Albany  A;  Gulf  road 
(which  properly  lay  through  Thomasville)  was  regarded  as  within 
the  fair  limits  of  the  route  granted  to  the  Savannah  St  Albany  Com- 
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pany.  This  being  so,  the  branch  road  from  Thomasrille  to  Albany 
was  fairly  within  the  power  and  aathority  given  to  the  Savannah  & 
Albany  Company  by  its  original  charter,  to  establish  a  railroad  con- 
nection between  Savannah  and  Albany. 

Then,  sinee  the  consolidated  company  had  authority  to  oonstraot  a 
railroad  from  Thomasville  to  Albany,  and  to  establish  the  railroad 
connection  between  Savannah  and  Albany  in  that  way,  and  had  the 
general  power  to  purchase  and  receive  property  of  every  conceivable 
kind,  nature,  or  qnality,  (limited,  of  course,  by  the  general  objects  of 
its  charter,)  what  was  to  hinder  its  purchasing  fron»  the  South  Geor< 
gia  &  Florida  Railroad  Company  its  line  of  road  between  Thomasville 
and  Albany,  and  paying  for  it  by  the  issue  of  its  own  stock — an  ar- 
rangement which,  as  we  have  seen,  the  South  G«orgia  &  Florida 
Railroad  Company,  on  its  part,  had  a  perfect  right  to  make?  It 
seems  to  ns  that  this  question  is  not  hard  to  answer;  but  that  it  is 
dear  that  the  one  company  had  the  right  to  purchase  this  road  as 
folly  as  the  other  company  had  the  right  to  sell  it;  and  that  the 
right  of  both  was  fully  given  by  the  charters  and  laws  which  gave 
them  their  respective  powers.  We  do  not  mean  in  the  slightest 
degree  to  disaffirm  the  general  role  that  a  corporation  cannot  dispose 
of  its  franchises  to  another  corporation  without  legislative  authority; 
bat  we  think  that  the  authority  clearly  existed  in  this  case,  being 
fairly  derived  from  the  legislation  which  affected  the  two  companies, 
without  any  forced  or  strained  construction  of  its  terms. 

The  second  question  raised  by  the  appellants,  namely,  whether  the 
contract  amounted  to  anything  more  than  a  lease,  has  been  suf- 
ficiently answered  by  what  has  already  been  said.  The  transaction 
between  the  companies  had  in  view  a  transfer  of  the  entire  interest 
of  the  South  Georgia  &  Florida  Railroad  Company. 

The  third  question  raised  is  whether  the  South  Georgia  &  Florida 
Railroad  Company  and  the  other  intervenors  are  not  vendors  whose 
purchase  money  is  unpaid,  and  who  are  thence  entitled  to  assert  a 
right  of  attachment  upon  the  property  in  preference  to  the  claims  of 
the  mortgage  creditors  of  the  Atlantic  &  Gulf  Railroad  Company,  the 
vendee?  The  original  intervenors  are  certainly  not  entitled  to 
assume  any  such  position.  As  already  shown,  their  $tatu$  is  fixed  by 
their  own  choice  as  stockholders  of  the  Atlantic  &  Gulf  Railroad 
Company.  They  are  such,  and  nothing  more,  except  as  to  the  inter- 
est due  on  their  stock,  as  to  which  they  are  nothing  more  than  gen- 
eral creditors.  As  to  the  South  Georgia  Ss  Florida  Railroad  Com- 
pany, it  has  no  claim  at  all.    It  received  all  that  it  stipulated  for. 
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The  priority  of  its  bonds  and  mortgages  is  fnlly  eonoeded;  and  its 
stock,  BO  far  as  the  railroad  in  question  is  eonoemed,  vas  incorpo- 
rated with  that  of  the  Atlantic  &  Golf  Bailroad  Company,  vith  which 
it  became  amalgamated  and  identified.  Its  separate  existence  pro 
tanto  beoMue  merged  in  the  latter  company.  How  far  it  can  ever  be 
galvanized  into  new  life  for  the  purpose  of  the  extension  of  the  road 
from  Thomasville  to  the  Florida  line,  it  is  not  necessary  to  inquire. 
That  question  has  nothing  to  do  with  the  one  now  in  hand. 

The  only  remaimng  question  is  whether  the  deed  of  trust  or  mort« 
gage  given  by  the  Atlantic  &  Gulf  Bailroad  Company  to  the  complain* 
ant  and  his  co-trustee  covers  the  railroad  in  question.  In  terms  it 
covers  and  pledges  the  entire  railroad  of  the  Atlantic  &  Gulf  Bailroad 
Company  in  Georgia,  constructed,  or  to  be  constructed,  from  Savan- 
nah to  Bainbridge,  or  to  and  from  any  other  points  in  the  state  of 
Georgia,  with  its  appurtenances,  with  all  rights  of  way  acquired,  or 
thereafter  to  be  acquired  or  obtained,  and  all  rolling  stock  and  ma- 
chinery acquired  or  to  be  thereafter  acquired,  and  all  franchises, 
rights,  and  privileges  connected  with  or  relating  to  said  railroad,  or 
the  construction,  maintenance,  or  use  thereof.  Under  the  settled 
rule  in  regard  to  the  operation  of  railroad  mortgages  on  after-acquired 
property,  where^  the  terms  of  the  instrument  extend  to  such  property, 
there  can  be  no  question  that  the  mortgage  in  this  case  did  extend  to 
and  cover  any  portion  of  road  belonging  to  the  company  and  author- 
ized by  its  charter,  which  was  constructed  after  the  mortgage  was 
given.  The  only  question  here  is  whether  the  railroad  from  Thomas- 
viUe  to  Albany  is  fairly  within  this  category.  We  have  already  seen 
that  the  company  had  the  power  to  construct  this  line;  that  it  was 
within  its  chartered  limits.  There  can  be  no  doubt,  therefore,  that 
if  the  road  had  been  constructed  by  the  company  without  any  refer- 
ence to  the  South  Georgia  &  Florida  Bailroad  Company,  it  would 
have  fallen  directly  within  the  operation  of  the  rule  in  question.  In- 
stead of  constructing  it  directly,  the  Atlantic  &  Gulf  Bailroad  Com- 
pany procured  its  construction  through,  and  by  arrangement  with 
and  purchase  from,  the  South  Georgia  &  Florida  Company.  Can 
this  make  any  difference  ?  When  constructed,  the  road  became'  part 
of  the  system  of  roads  of  the  Atiantio  &  Gulf  Bailroad  Company,  as 
much  so  as  if  it  had  constructed  it  independently.  A  road  purchased 
as  and  for  a  part  of  its  chartered  line  is  no  less  a  part  of  its  proper 
road  than  one  built  for  that  purpose.  Provision  was  made,  it  is  true, 
in  the  contract  between  the  companies,  for  a  prior  lien  in  favor  of 
the  mortgages  separately  placed  upon  the  road  thus  acquired.     That 
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£en  is  conceded  to  be  valid  and  binding.  But,  subject  thereto,  the 
mortgage  given  to  the  complainant  properly  extends  to  and  covers 
this  road  as  part  of  the  entire  line  of  the  company.  It  is  embraced 
in  the  terms  of  the  mortgage,  and  is  in  law  subject  to  its  operation. 
It  is  part  of  the  lawfully-acquired  property  of  the  Atlantic  &  Gulf 
Bailroad  Company — acquired  under  its  chartered  rights  and  powers. 
It  is  the  property  of  no  other  company.  It  is  subject  to  the  debts  of 
BO  other  company,  except  those  which  attached  to  it  by  virtue  of  the 
superior  mortgage  liens  before  mentioned.  The  appellants,  as  stock- 
holders of  the  company,  equally  with  the  company  itself,  are  bound 
by  the  mortgage.  Their  claims  are  inferior  and  subject  to  it.  Their 
position  as  general  creditors,  in  regard  to  any  interest  due  them,  is 
equally  inferior.     They  have  no  equity  that  can  prevail  against  it. 

The  appellants  have  suggested  several  subsidiary  points  which, 
regard  being  had  to  the  views  we  have  already  expressed,  cannot  affect 
the  result.  One  point  is  that  the  charter  of  the  South  Georgia  &  Flor- 
ida Bailroad  Company  expired  in  1878,  before  the  execution  of  the 
final  deed  to  the  Alantdo  &  Gulf  Bailroad  Company.  We  do  not  under- 
stand that  the  charter  expired  at  that  time,  but  only  that  the  time 
limited  for  the  construction  of  the  road  expired.  If  the  charter  ex- 
pired, how  did  the  company  become  a  party  to  this  suit  ?  But  even 
if  the  charter  did  expire,  the  road  was  finished  and  in  the  possession 
of  the  Atlantic  &  Gulf  Bailroad  Company  in  1870,  and  the  entire 
transaction  was  then  completed.  The  conveyance  executed  in  1876 
was  merely  carrying  out  in  form  what  was  already  completed  and  car- 
ried out  in  substance.  But  how  can  this  objection  avail  the  appellants 
in  any  view  of  the  case  ?  What  right  have  they  to  object  to  the  convey- 
ance 7  Its  only  purpose  was  to  carry  out  what  they  and  all  the  parties 
concerned  consented  to  and  acquiesced  in  long  before.  And  in  their 
position,  as  stockholders  of  the  Atlantic  &  Gulf  Bailroad  Company, 
it  does  not  lie  in  their  mouths  to  object  that  the  South  Georgia  & 
Florida  Bailroad  Company  unlawfully  exercised  corporate  powers 
when  it  completed  the  performance  of  its  obligation  to  the  Atlantic 
&  Gulf  Bailroad  Company. 

But  it  is  unnecessary  to  pursue  the  subject  further.  We  see  noth- 
ing in  the  points  raised  on  the  appeal  to  invalidate  the  decree  of  the 
siicoit  eonrt.    The  decree  is,  therefore,  affirmed. 
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(106  U.  8.  6e«) 

GiTT  or  Savannah  v.  Jkbup,  BtUTiving  Tnustee,  aad  another. 

(Janoaiy  15,  188S.) 

FORSOLOBUBB — InTBRYBHTION  BT  MumOIPAL  COBFORATION — OliAIIf  FOB  TaXBS. 

Where  a  foreclosure  suit  was  brought,  and  the  municipal  corporation  within  which 
the  mortgaged  property  was  situate  was  allowed  to  intervene  and  aet  up  a  claim 
for  taxes  theri'on,  held,  that  the  order  of  the  circuit  court  rejecting  auch  claim 
is  binding  upon  the  corporation,  and  where  the  amount  of  taxes  is  sufficient  to 
give  this  court  Jurisdiction,  the  corporation  is  entitled  to  an  appeal. 

Certain  taxes  assessed  by  the  city  of  Savannah,  for  the  years  1877  and  1878,  upon 
lands  situate  within  its  limits,  and  belonging  to  the  Atlantic  &  Oulf  Railroad 
Company,  Tuld  to  be  unauthorized  by  law. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Sonth* 
em  District  of  Georgia. 

A.  R.  Lawton,  for  appellant. 

W.  S.  Chithalm,  for  appellees. 

TTakt.aw,  J.  In  State  of  Georgia  t.  Jetvp,  ante,  868,  will  be  fonnd  • 
brief  statement  of  the  history  of  a  suit  commenced  on  the  fifteenth  day 
of  February,  1877,  in  the  circuit  court  of  the  United  States  for  the 
soathem  district  of  Georgia,  by  Morris  E.  Jesup,  sturriTing  trustee,  etc., 
against  the  Atlantic  &  Gulf  Railroad  Company,  a  Georgia  corporation, 
for  the  foreclosure  of  certaiii  mortgages,  covering  the  main  line  and 
branches  of  that  company,  with  their  respective  appurtenances,  roll* 
ing  stock,  equipment,  etc.  In  addition  to  the  facts  there  stated,  it 
may  be  added  that  on  the  tenth  day  of  April,  1879 — the  mortgaged 
property  being  then,  as  it  had  been  since  February  20,  1879,  in  the 
actual  possession  of  receivers — ^the  city  of  Savannah,  a  municipal  oor« 
poration  of  Georgia,  by  leave  of  court,  filed  in  said  cause  its  petition 
pro  interesse  mo.  It  was  therein  alleged  that  the  city  was  a  creditor 
of  the  railroad  company,  in  this :  that  the  latter  was  indebted  to  the 
city  for  taxes  "upon  real  estate  owned  and  used  for  its  legitimate  cor- 
porate purposes,"  within  the  corporate  limits  of  Savannah,  in  the  snm 
of  $2,858.75  for  the  year  1877,  and  $3,720  for  the  year  1878;  and 
that  for  those  sums  execution  had  duly  issued  on  the  twentieth  day 
of  January,  1877,  and  March  1,  1879,  respectively,  and  were  then  in 
the  hands  of  the  city  marshal  to  be  levied  on  the  goods,  chattels, 
lands,  and  tenements  of  the  railroad  company.  The  prayer  of  the 
city  was  that  it  be  heard  in  its  own  interest;  that  the  court  would 
authorize  it  to  proceed  in  the  collection  of  said  taxes  by  levy  and  sale, 
under  its  ordinances  and  the  laws  the  state,  else  order  the  receivers 
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to  pay  such  taxes  oat  of  the  fands  and  property  in  their  possession, 
or  give  such  other  and  immediate  relief  in  the  premi<ie8  as  to  the  court 
seemed  proper. 

This  intervening  petition,  having  been  submitted  and  considered 
upon  the  merits,  was,  by  order  of  the  court,  dismissed.  Subsequently, 
the  main  cause  was  heard  upon  bills  and  ans^»er8,  and  the  various 
interventions  filed,  and  a  final  decree  rendered,  in  which,  among 
other  things,  it  was  recited  that  various  persons  had  intervened  for 
their  interest,  claiming  to  have  liens  against  the  property  of  the  com- 
pany as  laborers,  mechanics,  or  material-men,  or  claiming  to  have 
an  equity  to  be  paid  out  of  moneys  in  the  hands  of  the  receivers  be- 
fore payment  of  the  bonds  secured  by  the  mortgages.  By  the  decree 
it  was,  among  other  things,  ordered  and  adjudged  that  certain  claims 
of  laborers  and  mechanics  were  superior  liens  on  the  mortgaged  prop- 
erty and  its  proceeds,  but  that  the  claims  of  those  who  have  furnished 
material  only,  but  not  as  laborers  or  mechanics,  although  entitled  to 
liens  therefor,  be  postponed  to  the  mortgages  therein  mentioned, 
"and  no  allowance  is  made,  or  to  be  paid,  from  the  proceeds  of  said 
property,  or  from  the  money  in  the  receivers'  hands,  to  any  other 
persons  than  to  those  who  have  snoh  liens  as  aforesaid." 

The  city  of  Savannah  prayed,  and  was  allowed,  an  appeal — the 
one  now  before  the  court — from  the  decree  denying  its  claim  for  taxes 
for  the  years  1877  and  1878. 

Upon  the  oral  argument  in  this  court,  some  question  arose  as  to 
whether  the  present  appeal  brings  before  us  for  review  the  merits  of 
these  claims  for  taxes.  We  are  of  opinion  that  this  question  must 
receive  an  affirmative  answer.  If  the  city  had  a  valid  claim  for  taxes, 
paramount  to  the  lien  created  by  the  mortgages,  two  courses  were 
open  to  it, — ^to  postpone  action  nnder  its  executions  until  the  proceed- 
ings in  the  cirouit  court  of  the  United  States  were  concluded,  and  its 
possession  of  the  property,  by  receivers,  had  ended;  or,  with  leave  of 
court,  to  file  a  petition  pro  intere8$e  auo,  submitting  its  claims  for 
judicial  determination.  It  adopted  the  latter  course,  and,  in  so  do- 
ing, put  itself  in  a  condition  to  appeal  from  any  order  adverse  to  its 
interests,  if  such  order  involved  an  amount  sufficient  to  give  this 
court  jnrisdiotion.  This  practice  received  the  sanction  of  this  court 
in  Witwall  v.  Sampson,  14  How.  65.  The  order  dismissing  the  city's 
petition  was  followed  by  a  final  decree,  which,  in  terms,  limited  the 
distribution  of  the  proceeds  of  sale  to  certain  claimants,  (the  city  not 
among  the  number,)  excluding  all  others.  The  orders  in  the  court 
v.l— 33 
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uelow,  therefore,  oonstiiuted,  in  every  essential  sense,  a  jndicial  de- 
tormination  adverse  to  the  city's  claims  for  taxes.  Until  those  orders 
are  reversed  or  modified,  the  city  is  concluded  against  any  further 
assertion  of  its  rights  in  the  premises.  Consequently,  the  appeal 
from  the  decree  dismissing  the  petition  and  denying  the  claims  for 
taxes,  brings  before  us  the  question  whether  those  claims  were  valid 
and  enforceable  against  the  property  of  the  railroad  company,  or  the 
proceeds  arising  from  any  sale  thereof.  That  question  we  proceed 
to  examine. 

In  conformity  with  an  act  of  the  legislature  of  Georgia,  passed 
April  18,  1863,  the  Atlantic  &  Gulf  Railroad  Company  was  formed 
by  the  consolidation  of  two  other  companies — one,  the  Savannah, 
Albany  &  Gulf  Railroad  Company,  incorporated  December  25,  1847; 
and  the  other,  the  Atlantic  &  Gulf  Railroad  Company,  incorporated 
February  27, 1856.  The  two  constituent  companies  acquired,  by  their 
respective  charters,  an  immunity  from  all  taxation  in  excess  of  one- 
haU  of  one  per  cent,  upon  its  annual  net  income,  or  the  annual  net 
proceeds  of  its  investments — whether  the  one  or  the  other  is  not  ma- 
terial in  the  present  case.  This  immunity  passed  to  the  consolidated 
company,  subject,  however,  to  the  right  of  the  state,  reserved  in  the 
Code  of  Georgia,  (which  was  in  force  on  and  after  January  1,  1863,) 
to  withdraw  it  altogether.  In  Railroad  Co,  v.  Georgia,  98  U.  8.  865, 
we  held  that  this  immunity  or  limited  exemption  was,  in  law,  with- 
drawn by  the  state  in  the  act  of  February  28, 1874,  entitled  "An  act 
to  amend  the  tax  laws  of  the  state  so  far  as  the  same  relate  to  rail- 
road companies,  and  to  define  the  liabilities  of  said  companies  to  tax- 
ation, and  to  repeal  so  much  of  the  charters  of  such  companies  re- 
spectively as  may  conflict  with  the  provisions  of  this  act."  As  the 
present  case  turns  mainly  upon  the  construction  and  effect  of  that 
act,  it  is  necessary  to  examine  its  provisions  with  some  care. 

By  the  first  section  it  is  enacted  that  from  and  after  the  passage  of 
the  act  "the  presidents  of  all  the  railroad  companies  in  this  state 
shall  be  required  to  return  on  oath,  annually,  to  the  comptroller 
general  the  value  of  the  property  of  their  respective  companies,  with- 
out deducting  their  indebtedness;  each  class  or  species  of  property 
to  be  separately  named  and  valued,  so  far  as  the  same  may  be  prac- 
ticable, to  be  taxed  as  other  property  of  the  people  of  the  state,  and 
that  said  returns  shall  be  made  under  the  same  regulations  provided 
by  law  for  the  returns  of  officers  of  other  incorporated  companies 
which  are  required  by  law  to  be  made  to  the  comptroller  general." 
The  second  section  provides  that  the  presidents  of  railroad  companies 
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BJiall  "pay  to  the  comptroller  general  the  taxes  assessed  apon  the 
property  of  said  railroad  companies,  and  on  failure  to  make  the  re- 
turns required  by  the  preceding  section,  or  on  failure  to  pay  the  taxes 
80  assessed,  the  comptroller  general  shall  proceed  to  enforce  the  col- 
lection  of  the  same,  in  the  manner  provided  by  law  for  the  enforce- 
ment of  taxes  against  incorporated  companies  hereinbefore  men- 
tioned." The  third  section  provides  that  if  any  railroad  company 
affected  by  the  first  and  second  sections  of  the  act  "desires  to  resist 
the  collection  of  the  tax  herein  provided  for,  said  company,  through  - 
its  proper  officer,  may,  after  making  the  return  required  in  the  first 
section  of  this  act,  and  after  paying  the  tax  levied  on  such  corpora- 
tion by  the  tax  act  for  1873,  and  continuing  to  pay  the  same  \rhile 
the  question  of  its  liability  under  this  act  is  undetermined,  resist  the 
collection  of  the  tax  herein  provided  for  by  filing  an  affidavit  of  ille- 
gality to  the  execution  or  other  process  issued  by  the  comptroller 
general  aforesaid,  and  stating  fully  and  distinctly  the  grounds  of  re- 
sistance, which  shall  be  returnable  to  the  superior  court  of  Fulton 
county,  to  be  there  determined  as  other  illegalities,  only  the  same 
shall  have  precedence  of  all  cases  in  said  court  as  to  time  of  hearing, 
and  with  the  same  right  of  motions  for  new  trial  and  writs  of  error  as 
in  other  cases  of  illegality  on  the  part  of  the  comptroller  general  and 
of  said  corporation,  in  which  cases  the  comptroller  general  shall  be 
represented  by  the  attorney  general  of  the  state  or  such  other  attor- 
ney as  the  governor  may  select,  and  if  the  grounds  of  such  illegality 
be  not  sustained,  the  comptroller  general  shall,  after  crediting  the 
process  aforesaid  with  amount  paid,  proceed  to  collect  tihe  residue 
due  under  the  provisions  of  the  act,  and  if  at  any  time  during  the 
pendency  of  any  litigation  herein  provided  for,  the  said  corporation 
shall  fail  to  pay  the  tax  required  to  be  paid  as  a  condition  of  hearing, 
then  said  illegality  must  be  dismissed  and  no  second  affidavit  of  ille- 
gality shall  be  allowed.  Said  illegality  may  be  amended  as  other 
affidavits  of  illegality,  and  shall  always  be  accompanied  by  good  bond 
and  security  for  the  payment  of  the  tax  Ji.  fa.  issued  by  the  comp- 
troller general."  The  remaining  section  does  nothing  more  than 
repeal  all  conflicting  laws.  In  Railroad  Co.  v.  Georgia,  supra,  the 
constitutional  validity  of  that  act  was  sustained. 

The  effect,  then,  of  the  act  of  1874  was  that  whereas,  prior  to  its 
passage,  the  railroad  company  enjoyed  immunity  from  all  taxation, 
except  at  a  limited  rate  upon  its  annual  net  income,  or  annual  net 
proceeds  of  its  investments,  by  that  statute,  each  class  or  species  of 
its  property,  without  exception,  was  thenceforward  liable,  without 
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deducting  the  indebtedness  of  the  oompany,  "to  be  taxed  as  otber 
property  of  the  people  of  the  state."  Now,  the  argument  of  learned 
counsel  is  that  by  its  charter  the  city  had  "fuU  power  and  authority 
to  make  such  assessments  and  lay  suoh  taxes  on  the  inhabitants  of 
said  city,  and  those  who  have  taxable  property  within  the  same,  and 
those  who  transact  or  offer  to  transact  business  therein,  as  said  cor- 
porate authorities  may  deem  expedient  for  the  safety,  benefit,  con- 
venience, and  advantage  of  said  city;"  and  that,  "besides  real  and 
personal  property,  the  said  mayor  and  al'dermen  may  tax  capital  in- 
vested in  said  city,  stocks  in  money  corporations,  choses  in  action, 
income  and  commissions  derived  fi'om  the  pursnit  of  any  profession, 
faculty,  trade  or  calling,  dividends,  bank,  insurance,  express,  or  other 
agencies,  and  all  other  property  or  sources  of  profit  not  expressly 
prohibited  or  exempt  by  state  law  or  competent  anthority  of  the 
United  States."  Code  of  Georgia,  §  4847.  Consequently,  it  is  argued, 
when  the  act  of  1874  withdrew  the  immunity  theretofore  enjoyed  by 
the  company,  and  declared  that  its  property  should  "be  taxed  as 
other  property  of  the  people  of  the  state,"  such  of  the  property  of  the 
company,  within  the  city,  as  was  taxable  under  its  charter,  could  be 
thereafter  reached  for  all  purposes  of  municipal  taxation. 

This  argument,  at  first  blush,  would  seem  to  have  some  force;  bnt 
we  are  of  opinion  that  the  opposing  view  is  more  consistent  with  the 
language  of  the  statute  of  1874,  and  the  policy  which  seems  to  have 
dictated  its  enactment.  Upon  its  face  that  act  appears  to  establish 
a  system  of  taxation  by  the  state,  for  its  benefit  exclusively,  of  the 
property  of  railroad  companies.  The  returns  by  the  companies  are 
required  to  be  made  to  the  comptroller  general,  under  the  same  regu- 
lations prescribed  for  returns  to  him  by  other  incorporated  companies. 
The  taxes  assessed  are  to  be  paid  to  that  o£Qcer,  and  upon  him,  as 
representing  the  state,  and  upon  no  other  officer,  is  imposed  the  duty 
of  enforcing  their  collection.  In  the  event  of  litigation  he  is  to  be 
represented  by  the  attorney  general  of  the  state,  or  by  suoh  other 
attorney  as  the  governor  may  select.  The  statute,  thus  imposing,  in 
behalf  of  the  state,  taxes  to  be  collected  by  its  officer,  and  to  be  paid, 
when  collected,  into  its  treasury,  provides  no  machinery  by  means  of 
which  the  property  of  Railroad  companies  may  be  taxed  by  municipal 
corporations  for  local  purposes.  No  provision  is  made  for  taxation 
by  the  municipal  authorities  of  counties,  cities,  and  towns,  through 
which  the  road  passes,  of  such  portion  of  the  company's  property  as 
was  within  their  respective  limits.  Nor  is  any  provision  made  for 
the  transmission  by  the  comptroller  general  to  suoh  local  authorities 
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of  the  retnms  made  to  him  by  railroad  oompanieB  of  their  property 
for  taxation.  Had  the  etatate  done  nothing  more,  in  the  eases  of 
railroad  companies  whose  charters  were  subject  to  legislative  repeal 
or  modification,  than  to  withdraw  the  immanity  from  taxation  there- 
tofore enjoyed  by  them,  there  would  be  more  force  in  the  position 
taken  by  the  city  of  Savannah.  But  sncb  is  not  the  case;  for,  in 
the  same  act  requiring  taxation,  for  the  benefit  of  the  state,  of  all 
the  property  of  railroad  companies,  and  which,  therefore,  operated 
as  a  withdrawal  of  the  then  existing  right  of  limited  exemption  from 
taxation,  the  legislature  makes  the  returns  to  the  comptroller  general 
by  the  railroad  companies  of  their  property  the  only  basis  of  the  tax« 
ation  to  which,  by  its  provisions,  they  are  to  be  thereafter  subjected. 
The  mode  prescribed  by  the  statute  for  the  payment  of  taxes  by  rail- 
road companies  has  reference  exclusively  to  taxes  to  be  paid  to  the 
state,  and  not  to  municipal  corporations.  It  seems  to  the  conrt  that 
the  legislature  did  not  intend,  when  imposing,  as  was  done  by  the 
statute  of  1874,  taxation  for  the  state  upon  aU  the  property  of  rail- 
road companies,  to  put  upon  the  same  property  the  additional  bar- 
den  of  municipal  taxation  which,  had  not  that  act  been  passed,  would 
have  been  forbidden  by  the  charters  of  those  companies.  The  city 
relies  upon  that  statute  as  opening  the  door  for  municipal  taxation 
upon  all  the  property  of  the  railroad  company  which  was  taxable 
under  any  law  of  the  state.  But  as  the  state  simply  substituted,  for 
taxation  to  a  limited  amount,  taxation  for  the  benefit  of  the  state 
upon  all  the  property  of  the  company  according  to  its  value,  we  do 
not  think  that  the  railroad  company  could  be  subjected  to  additional 
taxation  upon  the  part  of  the  city  of  Savannah  without  further  legis- 
lation to  that  end. 

Counsel  have  called  attention  to  Bailey  v.  Magtoire,  23  Wall.  216, 
and  insist  that  the  principles  there  announced,  if  applied  in  this  case, 
will  lead  to  a  conclusion  different  from  that  indicated.  We  do  not 
so  understand  that  case,  and  do  not  assent  to  any  such  interpreta- 
tion of  the  decision  there  rendered.  In  that  ease  it  appeared  that 
the  Pacific  Bailroad  Company,  a  Missouri  corporation,  was  granted 
an  exemption  from  taxation  for  a  limited  period.  When,  as  well  as 
before,  that  immunity  was  granted,  the  property  of  the  company  was 
liable  for  county,  school,  and  municipal  taxes,  under  the  public  laws 
of  the  state  providing  a  general  scheme  for  the  taxation  of  aU  property. 
It  was  decided  that  there  was  nothing  in  the  language  of  the  statute, 
giving  the  exemption  for  a  fixed  term  of  years,  which  justified  the 
conclusion  that  the  state  intended  to  relieve  the  property  of  the  rail- 
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road  oompany,  after  the  exemption  ceased,  from  the  same  liability 
for  municipal  taxes  to  which  it  was  subject,  by  the  general  tax  laws 
of  the  state,  at  the  time  that  exemption  was  granted.  The  essential 
difference  between  that  case  and  this  is  that  the  Atlantic  &  Gulf 
Bailroad  Company  was,  from  its  organization,  exempted  from  aU 
taxation,  in  excess  of  a  limited  amount,  and,  simultaneously  with  the 
withdrawal  of  that  immunity,  the  state  provided  for  the  taxation  of 
all  of  its  property  for  the  benefit  of  the  state.  Here  it  is  not  claimed 
that  the  property  of  the  company  was  taxable  by  the  city  of  Savan- 
nah during  the  period  of  limited  exemption,  withdrawn  by  the  act  of 
1874,  and  for  which  exemption  was  substituted  taxation,  for  the  bene- 
fit of  the  state,  of  all  of  its  property. 

But  it  is  contended  that  the  taxes  for  the  year  1878  stand  npon  a 
different  footing  from  those  in  1877;  that  is,  that  the  city  is  entitled 
to  collect  the  former,  even  if  the  law  be  otherwise  as  to  the  latter. 
This  position  rests  upon  that  part  of  the  constitution  of  Georgia 
(which  went  into  effect  December  31,  1877)  declaring  that  "all  laws 
exempting  property  from  taxation,  other  than  the  property  herein 
enumerated,  [which  does  <not  embrace  the  property  of  railroad  cor- 
porations,] shall  be  void."  We  are  unable  to  perceive  how,  in  the 
view  expressed  as  to  the  scope  and  effect  of  the  act  of  1874,  that  con- 
stitutional provision  can  have  any  bearing  upon  the  present  case. 
The  act  of  1874,  as  was  ruled  in  Railroad  Co.  v.  Georgia,  took  away 
the  immunity  of  limited  taxation  previously  enjoyed  by  the  Atlantic 
&  Gulf  Bailroad  Company  under  its  charter,  and  substituted  another 
mode  of  taxation,  for  the  benefit  of  the  state,  covering  all  the  prop- 
erty of  that  company.  The  act  of  1874  contained  no  exemption,  and 
it  was,  therefore,  unaffected  by  a  constitutional  provision  declaring 
laws  to  be  void  which  exempted  property,  other  than  that  specially 
enumerated,  from  taxation. 

For  the  reasons  given  we  are  of  opinion  that  the  decree  below  was 
right  and  should  be  affirmed.     It  is  so  ordered. 

MiLLEB,  J.,  disseriting,  I  do  not  agroe  to  the  construction  which 
the  court  places  upon  the  act  of  the  state  of  Georgia  subjecting  the 
railroad  company  to  taxation.  When  that  statute  says  that  the  prop- 
erty of  the  railroad  company  is  "to  be  taxed  as  other  property  of  the 
people  of  the  state,"  I  understand  it  to  mean  that  it  is  to  be  sub- 
jected to  all  the  lawful  taxes  imposed  by  state  laws  under  the  same 
circumstances  that  the  property  of  the  citizen  is.  The  case  of  Bailey 
V.  Magivire,  22  Wall.  215,  construes  a  statute  of  Missouri,  passed 
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ander  similar  oircamatanoeB  and  in  language  almost  identical,  to 
have  this  meaning.  That  the  statute  of  Georgia  only  provides  in  fiiat 
act  for  the  means  of  collecting  the  taxes  due  tlie  state,  affords  no  ar- 
gument against  taxation  by  counties  and  cities  for  local  purposes,  be- 
cause the  laws  already  in  existence  irere  sufficient  for  that  purpose. 


(106  tr.  S.  661) 

TvaxsB  and  another  v.  Fabiibbs'  Loan  db  Tbobt  Go.  and  others. 

(Jannuy  IS,  1888.) 

FORECLOSTTRS— RBUOyA]>-AFFBAI.  TBOM  DSOBXB  COITFIBlima  BALB. 

In  a  suit  for  foreclosure,  commenced  in  a  state  court,  and  removed  to  the  circuit 
court  of  tlie  United  States,  a  motion  to  remand  the  cause  was  made  and  over- 
ruled. Subsequently,  a  flnal  decree  of  sale  wae  passed.  Upon  appeal  merely 
from  the  order  confirming  the  sale,  the  flnal  decree  not  disclosing,  affirmatively, 
a  want  of  jurisdiction,  this  court  will  not  examine  the  record,  prior  to  such 
flnal  decree,  to  see  whether  the  petition  for  removal  was  filed  in  proper  time, 
or  whether  it  makes  a  case  of  federal  jurisdiction  by  reason  of  the  pres- 
ence in  the  suit  of  a  controversy  between  citizens  of  different  states;  but 
assuming  that  the  final  decree  was  within  the  power  of  the  circuit  court 
to  render,  will  only  examine  the  decree  to  ascertain  whether  the  sale  was  had 
In  conformity  with  its  provisions. 

Appeal  from  the  Ciretiit  Goort  of  the  United  States  for  the  South- 
ern District  of  Illinois. 

N.  A.  Cowdry  and  Geo.  W.  Kretzinger,  for  appellants. 

Ja*.  £>.  Campbell,  for  appellees. 

Hablan,  J.  This  suit  was  commenced  on  the  twenty-first  day  of 
November,  1874,  in  the  circuit  court  for  De  Witt  county,  Illinois,  by 
Malcolm  G.  Tomer,  James  Turner,  and  others,  constituting  the  firm 
of  Turner  Bros.«  against  the  Indianapolis,  filoomington  &  Western 
Railway  Company,  the  Farmers'  Loan  &  Trust  Company,  and 
others.  The  complainants,  suing  in  behalf  of  themselves  and  all 
other  bondholders  and  creditors  of  the  railway  company,  asked  a  de- 
cree for  the  foreclosure  of  several  mortgages,  covering  as  well  its 
property  and  franchises  as  the  road  and  franchises  of  the  constituent 
companies,  by  whose  consolidation  it  was  created.  The  Farmers'  Loan 
&  Trust  Company  appeared  and  answered.  It  also  filed  a  cross-bill, 
making  all  necessary  parties  defendant  thereto;  and,  as  trustee  in  some 
of  the  mortgages  creating  prior  liens  upon  the  main  line  of  the  consoli- 
dated road,  it  prayed  for  a  decree  of  foreclosure,  a  sale  of  the  mortgaged 
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property,  and  a  proper  distribation  of  the  proceeds  arising  therefrom 
among  the  several  classes  of  creditors  of  the  railway  company.  Subse* 
qaently,  on  the  twenty-sixth  of  April,  1876,  it  £led  a  petition,  accom- 
panied by  a  Buffijcient  bond,  for  the  removal  of  the  suit  into  the  oircnit 
court  of  the  United  States  for  thesoathem  district  of  IHinois;  and  there- 
after, it  is  asserted,  the  state  conrt  proceeded  no  farther.  A  transcript 
of  the  proceedings  having  been  filed  in  the  circuit  court  of  the  United 
States,  a  motion  was  there  mad^  to  remand  the  cause,  while  the 
Farmers'  Loan  &  Trust  Company  moved  that  the  court  take  juris- 
diction. By  an  order  entered  on  the  nineteenth  day  of  July,  1876, 
the  former  motion  was  denied  and  the  latter  sustained. 

On  the  eighteenth  day  of  July,  1877,  a  final  decree  was  passed, 
ascertaining  the  amounts  due  and  unpaid  on  the  mortgages  to  the 
Farmers'  Loan  &  Trust  Company.  By  that  decree  it  was  ordered 
and  adjudged  that  the  railway  company,  within  20  days  thereafter, 
pay  the  trustee  the  amount  so  ascertained,  ($6,234,625,)  with  interest 
from  the  date  of  the  decree;  that  in  default  of  such  payment  the 
equity  of  all  the  defendants  to  the  cross-bill,  in  the  mortgaged  prop- 
erty, be  forever  barred  and  foreclosed,  and  the  property — which  in- 
cluded all  the  rights,  efFects,  and  franchises  of  the  consolidated  com- 
pany, and  of  its  constituent  companies,  as  to  the  main  line  of  road — 
be  sold  as  an  entirety,  the  same  being,  in  the  opinion  and  judgment 
of  the  court,  incapable  of  sale  separately  or  in  division  without  ma- 
terial injury  to  its  value.  It  was  further  decreed  that  the  mortgage(7 
property  be  sold  without  appraisement  and  without  reference,  and  not 
subject  to  any  law  of  Illinois  or  Indiana,  conferring  the  right  of 
redemption  from  mortgage  sales.  On  the  eighth  day  of  May,  1878, 
the  original  decree  was  amended  by  way  of  further  direction  for 
its  execution.  The  sale  occurred  on  the  thirtieth  day  of  October,  1878, 
was  reported  to  court  on  the  succeeding  day,  and  on  the  first  day  of 
November,  1878,  exceptions  thereto  were  filed  by  James  Turner  and 
the  railway  company.  On  the  twentv-third  of  December,  1878,  the 
exceptions  were  overruled,  and  an  order  entered  confirming  and  ap- 
proving the  sale  in  all  respects.  On  the  third  day  of  February,  1879, 
Turner  and  the  railway  company  filed  their  joint  petition,  praying  an 
appeal  from  the  final  order  confirming  the  sale.  The  appeal  was 
allowed,  and  the  bond  tendered  was  approved,  not  to  operate  as  a 
tupersedeat.  Subsequently  the  purchaser  received  a  deed  and  took 
possession  of  the  property  under  the  direction  of  the  court.  It  may 
be  stated  that  a  similar  decree  was  entered  in  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana,  in  a  suit  pending  therein 
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between,  substantially,  the  same  parties  and  relating  to  the  same  prop- 
erty.    That  salt  was  commenced  on  the  eighteenth  day  of  November, 

1874,  in  the  circuit  court  for  Montgomery  county,  Indiana,  and  thence 
removed  into  the  federal  court  upon  the  petition  of  the  Farmers'  Loan 
&  Trust  Company. 

Notwithstanding  the  record  is  very  voluminous,  it  is  believed  that 
this  statement  is  sufficient  to  indicate  the  grounds  upon  which  this 
court  rests  its  determination  of  the  case. 

Numerous  errors  have  been  assigned  in  behalf  of  the  appellants, 
James  Turner  and  the  Indianapolis,  Bloomington  &  Western  Railway 
Company.  *  The  first  and  most  important  one  relates  to  the  jurisdic- 
tion of  the  circuit  court  of  the  United  States.  Their  contention  is 
that  under  the  act  of  March  3,  1875,  the  state  court  could  not  have 
been  deprived  of  jurisdiction  to  proceed,  unless  the  petition  for  re- 
moval was  filed  "before  or  at  the  term  at  which  such  cause  could  be 
first  tried  and  before  the  trial  thereof;"  that  the  petition  of  the  Farm- 
ers' Loan  &  Trust  Company  was  not  so  filed;  consequently,  it  ia 
insisted,  jurisdiction  in  the  federal  court  could  not  have  attached. 
It  is  farther  argued  that  the  pleadings  disclose  the  fact  that  there 
was  no  such  controversy  in  this  suit,  between  citizens  of  different 
states,  as  would  authorize  its  removal  from  the  state  court  under  the 
act  of  March  3,  1875,  or  under  that  of  March  2,  1867,  even  if  the 
latter  is  in  force  for  any  purpose. 

Without  admitting  the  soundness  of  these  propositions,  we  are  of 
opinion  that  the  questions  of  jurisdiction  now  raised  cannot  be  deter- 
mined upon  an  appeal  merely  from  the  order  confirming  the  report 
of  sale.  Whether  the  suit  was  one  which  the  Farmers'  Loan  &  Trust 
Company  was  entitled  to  have  removed, — that  is,  whether  the  circuit 
court  of  the  United  States  could  rightfully  proceed  after  the  petition 
for  removal,  accompanied  by  a  sufficient  bond,  had  been  filed  in  the 
state  court, — was  a  question  directly  presented  to  that  court  for  judi- 
cial determination  upon  the  motion  that  the  cause  be  remanded. 
The  denial  of  that  motion  constituted  an  adjudication  by  the  federal 
court  that  the  facts  existed  which  were  necessary  to  give  jurisdiction. 
And  had  the  question  not  been  thus  formally  presented,  it  was  the 
duty  of  the  circuit  court  to  dismiss  or  remand  the  cause,  as  justice 
might  have  required,  at  any  time  during  its  progress,  when  it  ap- 
peared that  the  suit  did  not  really  or  substantially  involve  a  dispute 
or  controversy  properly  within  its  jurisdiction.    Aet  of  March  8, 

1875.  §  6;  WiUiams  v.  Nottawa,  104  U.  B.  209. 
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Further,  the  final  decree  necessarily  inTolred,  and  was  itself,  a  jn- 
dioial  determination,  as  between  the  parties,  that  the  sait  was  one 
of  which  that  court  might  take  cognizance.  That  decree,  unmodified 
and  unchallenged  by  any  direct  appeal  therefrom,  should,  upon  this 
appeal  only  from  the  order  confirming  the  sale,  be  deemed  conclusiTe, 
between  the  parties  and  their  privies,  as  to  all  matters  in  issue  and 
by  it  adjudicated,  including  the  questions  of  jurisdiction  now  pressed 
upon  our  attention.  Such,  we  think,  must  be  the  rule,  especially  un- 
der existing  statutes  regulating  the  jurisdiction  of  the  courts  of  the 
United  States.  Whether  or  not  a  cause,  commenced  in  a  state  court, 
could  have  been  tried  at  some  term  thereof  prior  to  the  filing  of  a  pe- 
tition for  removal;  whether  the  parties  to  a  particular  suit,  without 
regard  to  their  position  as  plaintiffs  or  defendants,  can  be  so  arranged 
on  different  sides  of  the  controversy  as  to  make  a  proper  ease  for  re- 
moval upon  the  ground  of  citizenship,  (Removal  Ccaet,  100  U.  S. 
457;)  whether  there  is  in  the  suit  a  separable  controversy  between 
citizens  of  different  states  to  which  the  judicial  power  of  the  United 
States  extends, — are  often  questions  diffieult  of  solution..  We  have 
held  in  numerous  cases  that  upon  the  filing  of  a  petition  and  bond 
for  removal  in  the  state  court,  .the  suit  being  removable  under  the 
statute,  its  jurisdiction  ceases.  And  to  the  end  that  litigants  may  not, 
in  such  cases,  be  harassed  by  doubts  as  to  which  «ourt  has  authority 
to  proceed,  the  party,  against  whom  the  removal  is  had,  is  at  liberty 
to  move  that  the  suit  be  remanded;  and  the  act  of  1875,  for  the  first 
time  in  the  legislation  of  congress,  declares  that  an  order  of  the  cir- 
cuit court  remanding  a  cause  may,  in  advance  of  the  final  judgment 
or  decree  therein,  be  reviewed  by  this  court  on  writ  of  error  or  ap- 
peal, as  the  case  may  require  the  one  or  the  other  mode  to  be  pursued. 
Prior  to  that  act  the  remedy,  in  that  class  of  oases,  was  by  manda- 
mus to  compel  the  circuit  court  to  hear  and  determiiie  the  cause. 
BahUtt  v.  Clark,  108  U.  S.  606;  Railroad  Co.  v.  WiswaU,  23  Wall. 
507 ;  Int.  Co.  v.  Comstock,  16  Wall.  258. 

When  the  circuit  court  assumes  jurisdiction  of  the  cause,  the  party 
denying  its  authority  to  do  so  may,  after  final  decree  and  by  a  direct 
appeal  therefrom,  bring  the  case  here  for  review  upon  the  question  of 
jurisdiction,  the  amount  in  dispute  being  sufficient  for  that  purpose. 
Railroad  Co.  v.  Koontz,  104  U.  S.  15.  In  the  present  case  we  have 
seen  that  the  appeal  is  only  from  the  order  confirming  the  sale. 
Appellants  elected  not  to  appeal  from  the  final  decree,  although  it 
necessarily  involved  every  question  affecting  the  jorisdiction  of  the 
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eircnit  court.  That  decree  is,  oonsequently,  not  before  us  for  any 
purpose,  except  to  ascertain,  from  an  inspection  thereof,  whether  the 
sale  was  conducted  in  conformity  with  its  provisions.  In  such  cases, 
upon  an  appeal,  not  from  the  final  decree,  but  only  from  an  order  in 
execution  thereof,  the  court  will  not  examine,the  record,  prior  to  such 
decree,  to  see  whether  the  petition  for  removal  was  filed  in  due  time, 
or  whether  it  makes  a  case  of  federal  jurisdiction,  by  reason  of  the 
presence  in  the  suit  of  a  controversy  between  citizens  of  different 
states,  but  will  assume  that  the  final  decree,  being  passed  by  a  court 
of  general  jurisdiction,  and  not  showing  upon  its  face  a  want  of  juris- 
diction as  to  subject-matter  or  parties,  was  within  the  power  of  the 
court  to  render.  Whether  the  order  confirming  the  sale  would  have 
been  erroneous,  had  the  decree  itself  disclosed,  affirmatively,  a  want 
of  jurisdiction,  is  a  question  which  need  not  be  decided. 

What  we  have  said  disposes  of  numerous  other  assignments  of  er- 
ror, such  as  that  the  court  erred  in  decreeing  that  the  property  of  the 
railroad  company  be  sold  without  appraisement  and  without  reference, 
and  not  subject  to  the  laws  of  Illinois  and  Indiana  conferring  the 
right  of  redemption  from  sales  of  mortgaged  real  estate;  in  ordering 
the  railroad  and  other  property  to  be  sold  without  first  ascertaining 
what  claims  existed  which  were  prior  in  lien  to  the  mortgages  fore- 
closed; in  amending  the  decree  of  September,  1877,  after  the  expira- 
tion of  the  term  at  which  it  was  entered;  in  ordering  the  cross-bill 
of  the  Farmers'  Loan  &  Trust  Company  to  be  taken  by  default  as 
against  the  complainants  in  the  original  bill,  after  it  appeared  that 
they  had  become  bankrupts,  and  their  property  and  rights  had  passed 
to  an  assignee  in  bankruptcy,  who  was  not  made  a  party  to  the  cause ; 
in  decreeing  the  personal  property  to  the  railroad  company  to  be 
sold,  and  in  subsequently  delivering  it  to  the  purchasers,  in  disre- 
gard of  the  alleged  rights  of  appellants  under  the  chattel  mortgage 
executed  to  Thomas  on  the  sixteenth, day  of  November,  1874;  in  re- 
fusing to  entertain  appellant  Turner's  petition  to  intervene,  filed  on 
the  day  of  sale ;  and  in  directing  a  foreclosure  and  sale  of  the  prop- 
erty for  the  principal  and  interest  of  the  debt  secured  by  the  mort- 
gage, when,  as  is  claimed,  it  did  not  appear  that  the  principal  had 
become  due.  * 

We  do  not  stop  to  consider  whether  these  objections  find  any  sup- 
port in  the  record,  since  it  is  sufficient  to  say  that,  if  any  such  errors 
exist,  they  necessarily  inhere,  some  in  the  final  decree  of  foreclosure 
and  sale,  and  others'  in  the  orders  which  preceded  it.  They  cannot 
be  examined  upon  an  appeal  merely  from  the  order  confirming  the 
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report  of  sale.  Our  authority  extends,  a»  we  have  shown,  no  further 
than  to  an  examination  of  the  exceptions  filed  by  appellants  to  the 
report  of  sale,  from  the  order  confirming  whio&  this  appeal  is  taken. 
And  some  of  these  exceptions  plainly  h&v  reference,  not  to  the  sale 
itself,  bat  to  the  final  decree  of  foreclosure;  such,  for  instance,  as 
that  the  terms  of  sale  were  too  onerous ;  that  the  property  was  sold 
subject  to  various  claims,  the  amount  of  whioh  was  wholly  uncertain ; 
and  that  the  court  had  no  jurisdiction  in  the  case.  The  only  exceptions 
which  properly  relate  to  the  sale  are  that  the  price  at  which  the  prop- 
erty was  struck  off  and  sold — $1,000,000 — was  inadequate  and  insuffi. 
cient ;  and  that  the  property  was  not  advertised,  for  a  sufficient  length 
of  time.  It  is  enough  to  say  that  the  record  disoloBes  no  ground  upon 
which  these  exceptions  could  have  been  sustained.  One  exception 
was  to  the  effect  that  the  purchasers  at  the  sale  constituted  a  com- 
mittee,  acting  as  agents  of  bondholders  of  the  railway  company,  and 
that  the  report  of  sale  did  not  disclose  the  names  of  the  principals 
for  whose  use  the  property  was  purchased,  or  the  amount  to  which 
each  of  said  parties  was  beneficially  interested.  We  are  unable  to 
perceive  anything  of  substance  in  this  exception.  Since  the  sale  was, 
in  all  material  respects,  in  conformity  with  the  final  decree,  from 
whioh  no  appeal  was  prayed,  and  since  the  record  disdoseils  no  ground 
upon  which  its  fairness  can  be  impeached,  the  court  below  properly 
overruled  the  exceptions  and  confirmed  the  sale.  The  order  appealed 
.from  must,  consequently,  be  affirmed.    It  is  so  ordered. 


(107  U.  S.  186) 

PoTTBB  and  others  v.  UNrrisD  Status. 

(January  16, 1883.) 

Rbcbivkb  or  Public  Monetb— Action  on  Bond— Liabilitt  won  Monbtb  Rb- 
oaiTKD— Patubnt  to  Aobht  or  Servant  of  Offiokb. 

In  an  action  on  the  official  bond  of  a  receiver  of  the  land  department,  to  recover  the 
amount  of  money  received  for  the  sale  of  land  to  pre-emptors,  and  which  the 
receivar  refused  and  neglected  to  account  for,  or  pay  over  to  the  United  Btates, 
hM,  that  the  fact  that  the  register  of  the  land  district  was  absent  from  the 
district  during  a  portion  of  the  terms  of  office  of  the  receiver,  is  not  sufficient 
to  defeat  a  recovery. 

There  is  no  expression  in  the  statute  which  require*  the  register  and  receiver  to 
sit  at  the  same  time,  and  concurrently  pass  upon  the  autltci-ncy  of  the  proof  of 
settlement  and  improvement  by  pre-emptors  ;  and  where  it  does  not  appear  od 
the  record  that  such  proof  was  received  by  the  receiver  during  the  absence  of 
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the  re^ster,  and  had  not  been  made  to  hia  satisf action  before  he  left  the  land 
district,  and  it  does  not  appear  on  the  record  that  the  proof  was  not  made  to 
the  satisfaction  of  both  officers,  it  must  be  presumed  that  the  money  received 
lijr  the  receiver  in  tlie  absence  of  the  register  was  justly  due  the  United  States, 
and  was  received  by  him  in  hia  oflScial  capacity. 

If  a  public  officer  sees  fit  to  allow  the  money  of  the  goTemment  to  be  paid  during 
his  absence  from  his  office  into  the  hands  of  his  agent  or  servant,  it  is  a  good 
payment  to  him,  and  the  risk  ia  with  Itim  and  his  sureties,  and  not  with  the  gov- 
ernment. 

In  Error  to  the  Gixouit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

This  'was  an  action  broaght  against  George  F.  Potter  and  the  sure- 
ties on  the  official  bond  given  by  him  as  receiver  of  public  moneys  in 
the  Pembina  land  district  in  the  territory  of  Dakota.  The  bond 
bore  date  August  8,  1870,  and  its  condition  was  that  Potter  should 
"truly  and  faithfully  execute  and  discharge  aU  the  duties  of  his  said 
office  according  to  law."  The  declaration  alleged  that  Potter  was 
appointed  receiver  of  public  moneys  as  aforesaid  for  four  years, 
beginning  June  7,  1870;  that  after  the  delivery  of  said  bond  and 
prior  to  June  30,  1874,  there  legally  came  into  bis  hands  as  receiver 
of  public  moneys  as  aforesaid  the  sum  of  $8,564.77,  which  he  had 
refused  and  neglected  to  account  for  or  pay  over  to  the  United  States, 
and  still  so  neglected  and  refused. 

Only  the  sureties  on  the  bond  answered.  The  defense  set  up  in 
their  answer  and  relied  on  was  as  follows : 

"  That  from  and  after  said  September  30, 1873,  there  never  was  any  regis- 
ter at  the  land-ofiBce  at  Pembina;  that  there  were  no  legal  sales  of  land  or 
receipts  of  moneys  at  said  land-offlce  for  any  purpose  during  all  the  time  from 
said  thirtieth  day  of  September,  1873,  to  the  end  of  the  time  that  said  Potter 
held  the  office  of  receiver  of  said  land-offlce." 

The  parties  waived  a  jury  and  submitted  the  issues  of  fact  as  well 
as  of  law  to  the  court.  Upon  the  trial  of  the  case,  as  shown  by  the 
bill  of  exceptions,  the  United  States  offered  in  evidence  certified 
copies  of  the  accounts  rendered  by  Potter  for  four  quarters,  to-wit, 
the  quarters  ending  respectively  September  30  and  December  31, 
1873,  and  March  31  and  June  30,  1874,  which  showed  a  balance 
against  him  of  f  8,564.77,  which  he  had  not  accounted  for  or  paid 
over. 

By  way  of  defense  testimony  was  offered,  whieh,  as  stated  by  the 
bill  of  exceptions,  "proved"  that  one  Brashear^  from  the  summer  of 
1871  until  the  expiration  of  the  term  of  office  of  Potter,  was  register 
of  the  land-office  at  Pembina;  that  from  and  after  September  23, 
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1873,  Brashear  yr&a  not  present  at  said  land-office,  but  on  the  day 
last  named  "left  Pembina  and  said  land-office,  and  never  returned, 
bat  continued  to  hold  said  office  of  register  during  Potter's  tenn  of 
office,"  which  expired  in  June,  1874;  "that  before  leaidng  the  office 
he  signed  a  large  number  of  printed  blanks,  covering  all  the  varions 
business  of  the  register  of  said  land-office,  and  left  them  with  one 
William  £,  Goodfellr)w,  who  was  a  clerk  in  the  custom-house  in  said 
Pembina,  and  bad  nothing  to  do  with  said  land-office,  except  that  he 
was  authorized  by  said  Brashear  to  act  for  him  in  his  absence;  and 
that  all  the  business  of  said  land-office,  so  far  as  the  said  register  was 
concerned,  was  done  by  said  Goodfellow  with  the  blanks  so  signed  by 
said  register  as  aforesaid."  The  bill  of  exceptions  further  showed 
that  testimony  was  offered  which  proved  "that  the  said  receiver, 
George  F.  Potter,  left  said  Pembina  and  said  land-office  on  the 
eighth  or  ninth  of  April,  1874,  and  did  not  return  until  the  last  of 
June  or  the  beginning  of  July,  1874,  and  that  no  one  was  in  charge 
of  said  land-office  while  said  receiver  was  gone  except  said  Goodfel- 
low ;  that  on  the  return  of  said  Potter  he  received  no  money  from 
said  Goodfellow  on  account  of  said  office,  and  that  be  did  receive 
from  his  son  the  sum  of  two  or  three  hundred  dollars,  and  no  more; 
that  Goodfellow  took  in,  daring  the  absence  of  said  Potter,  some  $1,400 
of  money  belonging  to  said  land-office,  and  paid  the  same  over  to  said 
son  of  said  Potter,  from  whom  it  was  all  stolen,  except  the  two  or 
three  hundred  dollars  which  was  paid  over  by  him  to  said  Potter." 
Upon  this  evidence  the  counsel  for  the  sureties  on  the  bond  of  Potter 
contended  that  "they  were  not  liable  for  any  moneys  received  at  said 
land-office  for  any  business  done  therein  in  the  absence  of  either  the 
register  or  receiver."  The  court  decided  against  the  contention  of 
the  defendants,  and  rendered  judgment  against  them  for  the  sum  of 
$6,406.30,  which  included  moneys  received  by  Potter  after  as  well 
as  before  September  23,  1873.  To  this  ruling  and  judgment  of  the 
court  the  defendant  excepted.  The  purpose  of  the  writ  of  error  is 
to  obtain  a  review  in  this  court  of  the  question  raised  by  this  excep- 
tion. 

Cluu.  E.  Flandrau,  for  plaintiffs  in  error. 

Asst.  Atty.  Gen.  Maury,  for  defendants  in  error. 

Woods,  J.  The  answer  of  the  defendants  does  not  allege  that  the 
moneys  for  which  the  court  rendered  judgment  against  them  were 
received  by  Potter  after  September  23, 1878,  and  during  the  absence 
of  Brashear,  the  register.  Neither  does  the  bill  of  exceptions  profess 
to  state  all  the  evidence  in  regard  to  the  absence  of  Brashear  and  Pot- 
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ter  from  their  offices  reBpectively.  Passing  by  these  defects  In  the 
record,  ve  aball  consider  the  qnestion  presented  by  the  exception  of 
defendants.  Their  first  contention  is  that  they  are  not  responsible  for 
any  moneys  received  by  Potter,  the  receiver,  during  the  time  that 
Brashear,  the  register,  was  absent  from  the  land-office.  The  ground 
of  this  contention  is  as  follows :  The  record  shows  that  during  Pot- 
ter's term  of  office  all  sales  of  land  were  either  by  pre-emption  or  com- 
mutation  of  homesteads.  The  argument  of  plaintiffs  in  error  applies 
only  to  pre-emption  sales.  Section  2259  of  the  Bevised  Statutes  of 
the  United  States  prescribes  what  persons.are  entitled  to  pre-emption 
and  upon  what  terms  the  right  of  pre-emption  is  accorded  to  the 
settler  npon  the  public  lands.  Section  2268  declares  that  "prior  to 
any  entries  being  made  nnder  and  by  virtue  of  the  provisions  of  sec- 
tion 2259,  proof  of  the  settlement  and  improvements  thereby  rec[uired 
shall  be  made  to  the  satisfaction  of  the  register  and  receiver  of  the 
land  district  in  which  snob  lands  lie,"  etc.  The  plaintiff  in  error 
contends  that  these  officers  constitute  a  joint  tribunal,  and  that  there 
can  be  no  business  done  without  the  presence  and  action  of  both. 
And  as  Brashear,  the  register,  was  absent  from  September  23,  1873, 
to  the  close  of  Potter's  term,  there  could  be  no  legal  pre-emptions  dur- 
ing that  time,  and  that  all  moneys  paid  for  pre-emptions  before  the 
conditions  prescribed  by  law  had  been  complied  with,  were  not  pay- 
ments made  to  the  United  States,  bat  nnaatborized  and  unofficial  pay- 
ments made  to  the  receiver,  for  which  his  sureties  were  not  liable. 

In  oar  judgment  this  contention  has  no  ground  to  stand  on. 
There  is  no  expression  in  the  statute  which  requires  the  register  and 
receiver  to  sit  at  the  same  time  and  concurrently  pass  npon  the  suf- 
ficiency of  the  proof  of  settlement  and  improvement  by  pre-emptors. 
If  the  proof  is  submitted  to  the  register  on  one  day  and  he  is  satis- 
fied, there  is  nothing  in  the  statute  which  implies  that  it  may  not  be 
lawfully  submitted,  at  some  subsequent  day,  to  the  receiver  for  his 
approval.  The  oath  of  the  pre-emptor,  which  is  part  of  the  proof 
required  by  law,  may  be  taken  before  either  the  register  or  receiver. 
Section  2262;  Lytle  v.  State,  9  How.  314.  They  are  nowhere  re- 
quired to  meet  and  jointly  consider  the  sufficiency  of  the  proof  offered. 
If  both  are  satisfied,  that  is  all  the  law  requires. 

It  does  not  appear  in  the  record  that  the  proof  by  pre-emptors  of 
the  setttement  and  improvement  of  the  lands  for  which  money  was 
received  by  Potter  during  the  absence  of  Brashear  had  not  been 
made  to  his  satisfaction  before  he  left  the  land  district.  If  such 
proof  had  been  made  to  the  satisfaction  of  Brashear,  aU  that  was 
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necessary  to  complete  the  right  of  the  pre-emptor  was  the  approval 
of  Potter,  which  was  effectually  expressed  by  his  receipt  of  the 
money.  What  the  law  requires  is  that  the  conditions  requisite  to  a 
pre-emption  entry  should  be  shown  to  have  been  performed  to  the 
satisfaction  of  both  officers.  As  it  does  not  appear  in  the  record  that 
the  proof  was  not  made  to  the  satisfaction  of  both  officers,  it  must  be 
presumed  that  the  money  received  by  Potter  in  the  absence  of  Bra- 
shear  was  justly  due  the  United  States,  and  was  received  by  him  in 
his  official  capacity.  We  find  nothing  either  in  the  oases  or  statutes 
cited  by  counsel  for  plaintiffs  in  error  whioh  tends  to  establish  a  dif- 
'  ferent  construction  of  the  law.  Bat  if  it  be  conceded  that  the  statute 
required  the  register  and  receiver  to  pass  concurrently  upon  the 
proof  of  the  settlement  and  improvement  before  lands  could  be 
entered  by  a  pre-emption,  we  are,  nevertheless,  of  opinion  that  the 
plaintiffs  in  error  are  responsible  for  the  moneys  received  by  Potter. 
The  moneys  were  received  by  him  as  public  moneys,  for  he  charged 
himself  with  them  in  his  accounts  with  the  government.  They  were 
paid  as  public  moneys  by  pre-emptors  as  a  consideration  for  title  to 
portions  of  the  public  domain.  If  any  objection  could  be  raised  to 
the  transfer  of  title  to  the  pre-emptors,  it  could  be  made  by  the 
United  States  only.  But  the  United  States  makes  no  objection. 
On  the  contrary,  all  objection  is  waived  by  the  bringing  of  this  suit 
by  the  government  to  recover  the  moneys  paid  by  the  pre-emptors 
for  their  lands.  These  moneys  are,  therefore,  public  moneys.  They 
belong  neither  to  Potter  nor  the  pre-emptors,  and  must,  consequently, 
be  the  property  of  the  United  States.  It  was,  therefore,  the  duty  of 
Potter,  as  receiver,  to  account  for  and  pay  to  the  United  States  the 
moneys  so  received,  and  it  does  not  lie  in  the  mouths  of  the  sureties 
on  his  official  bond  to  raise  an  objection  to  the  payment  of  the 
moneys  to  him  which  he  could  not  raise,  and  whioh  is  not  raised  by 
the  pre-emptors  or  by  the  United  States.  Their  responsibility  for 
the  money  so  received  is  therefore  clear. 

In  support  of  this  view  the  case  of  King  y.  U.  8.  99  U.  S.  229,  is 
in  point.  That  was  a  suit  brought  against  one  Chase  and  his  sure* 
ties,  on  the  bond  given  by  Chase  as  collector  of  internal  revenue,  to 
recover  taxes  collected  by  him,  and  never  aoconnted  for  or  paid  over. 
The  facts  were  that  on  June  1, 1868,  the  Toledo,  Wabash  &  Western 
Bailroad  Company  was  indebted  to  the  United  States  in  a  large  sum 
for  the  6  per  cent,  tax  for  int-erest  paid  on  its  first«mortgage  bonds. 
The  tax,  was,  on  the  day  named,  paid  to  Chase  by  the  treasurer  of  the 
railroad  company.     At  the  time  of  the  payment  the  treasurer  deliv- 
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ered  to  Chase  the  monthly  retarns  of  the  taxes  so  dne,  in  the  form 
prescribed  by  law,  signed  by  him  as  treasurer,  but  not  sworn  to,  and 
which  had  never  been  filed  with  or  delivered  to  the  assessor.  Chase 
delivered  to  the  assessor  all  these  retams,  except  those  for  Au- 
gust, September,  and  October,  1867,  which  were  never  delivered,  nor 
did  Chase  at  any  time  make  any  mention  of  them  in  his  report  to  the 
government,  and  he  retained  the  amount — $34,923 — paid  by  the  rail- 
road  company  as  the  tax  upon  the  returns  for  the  three  months  just 
mentioned.  Five  years  after  the  receipt  by  Chase  of  this  money,  and 
when  be  had  become  insolvent,  suit  was  brought  on  his  official  bond 
to  recover  the  money  so  appropriated  by  him.  The  defense  set  up  by 
his  sureties  was  that,  as  the  money  was  not  received  by  Chase  on  any 
return  made  to  the  assessor,  or  on  any  assessment  of  said  taxes  made 
by  the  assessor  or  by  the  commissioner  of  internal  revenue,  and  as 
the  return  delivered  to  Chase  by  the  treasurer  of  the  railroad  com- 
pany was  not  verified  by  oath,  it  was  a  voluntary  deposit  of  money  in 
his  hands  by  the  treasurer  of  the  railroad  company,  and  was  not  re- 
ceived by  him  in  his  official  capacity;  that  it  was  not  his  duty  to  re- 
ceive it  for  the  government ;  and  the  sureties  were  not  liable,  because 
its  receipt  was  an  mioffioial  act.  Bat  the  court  held  that  the  pay- 
ment of  the  taxes  to  the  collector  was  a  good  payment  to  him*  in  his 
official  capacity ;  that  the  money  so  paid  was  the  money  of  the  United 
States ;  and  that  the  sureties  on  his  bond  were  responsible  for  it.  This 
case  is  so  apposite  to  the  question  in  hand,  and  so  conclusive,  as  to 
require  no  further  remark. 

It  is  next  contended  by  the  plaintiffs  in  error  that  they  are  not  lia- 
ble for  the  $1,400  received  daring  the  absence  of  Potter,  extending 
from  April  9  to  June  80,  1874,  by  the  person  whom  he  had  left  in 
charge  of  his  office,  because  that  person  had  no  authority  to  perform 
any  of  the  duties  of  receiver.  ' 

There  are  two  sufficient  replies  to  this  contention :  First,  no  such 
defense  is  set  up  in  the  answer  or  amended  answer  of  the  plaintiffs  in 
error.  They  cannot  complain  that  the  circuit  court  did  not  give  ef- 
fect to  a  defense  which  they  did  not  think  it  worth  while  to  plead. 
Second,  it  is  not  made  to  appear  by  the  bill  of  exceptions  that  any 
money  was  paid  to  Goodfellow,  the  person  left  by  Potter  in  charge  of 
his  office,  which  was  not  due  the  United  States  from  pre-emption  en- 
tries made  by  persons  who  had  proved  the  settlement  and  improve- 
ment of  the  land  to  the  satisfaction  of  both  the  receiver  and  register. 
If,  therefore,  this  contention  of  the  plaintiffs  in  error  is  sustained,, 
v.l— 84 
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we  should,  in  effect,  decide  that  the  sureties  of  the  receiver  wonld  not 
be  answerable  for  public  moneys  paid,  with  his  concurrence  and  as- 
sent, to  his  assistant  or  cashier,  bat  only  for.  moneys  actually  paid 
into  the  hands  of  the  receiver  himself.  It  requires  no  argument  to 
expose  the  fallacy  of  such  a  conclusion.  If  a  public  officer  sees  fit 
to  allow  the  money  of  the  goTernment  to  be  paid  during  his  absence 
from  his  office  into  the  hands  of  his  agent  or  servant,  it  is  a  good  pay- 
ment to  him,  and  the  risk  is  with  him  and  his  sureties,  and  not  with 
the  government. 

We  find  no  error  in  the  record.    The  judgment  of  the  oixouit  court 
is,  therefore,  affirmed. 


(107  V.  a.  86) 

Schmidt  and  another  o.  BAoasB,  CoUeotor,  eto. 

(Januaiy  U,  1883.) 

CuflTOim  Dxrnxs— Aui  akd  PoBTsa— Glass  Borruta. 

Bcbedule  D  of  section  2504  of  the  Revised  Statutes  imposes  the  following  customs 
duties :  "Ale,  porter,  and  beer  in  bottles,  35  cents  per  gallon ;  otherwise  than 
In  bottles,  20  cents  per  gallon."  Schedule  B  of  the  same  section  imposes  the 
following  customs  duties :  "  Qlass  bottles  or  jars  filled  with  articles  not  other- 
wise provided  for,  30  per  centum  ad  valorem."  "All  manufactures  of  glass 
*  *  *  not  otherwise  provided  for,  and  all  glass  bottles  or  jars  filled  with 
sweetmeats  or  preserves,  not  otherwise  provided  for,  40  per  centum  ad  eaiorem." 
Under  these  provisions,  the  bottles  in  which  ale  and  beer  are  imported  are  sub- 
ject to  a  duty  of  30  per  cent,  ad  valorem,  in  addition  to  the  duty  of  35  cents 
per  gallon  on  the  ale  and  beer  imported  in  the  bottles. 

In  Error  to  the  Circuit  Court  of  the  United  States  for.the  South* 
em  District  of  Louisiana. 

(7.  W.  Hornor,  for  appellant  in  error. 

Sol.  Oen.  PhiUipa,  for  defendant  in  error. 

Bi^TCHFOBO,  J.  This  suit  was  brought  to  recover  back  customs 
duties  paid  under  protest  on  glass  bottles  containing  beer  and  ale, 
imported  from  abroad.  The  collector  exacted  a  duty  of  30  per  cent. 
ad  valorem  on  the  bottles.  The  plaintiffs  contended  that  as  a  duty 
of  85  cents  per  gallon  had  been  paid  on  the  contents  of  the  bottles, 
such  duty  covered  all  the  duty  which  the  law  imposed  on  the  bottles. 
There  was  a  verdict  for  the  defendant  under  a  charge  by  the  court 
to  the  jury  that,  although  a  duty  of  85  cents  per  g^lon  had  been 
paid  on  the  contents  of  the  bottles,'  a  further  duty  of  30  per  cent,  ad 
valorem  was  chargeable  on  the  bottles.     After  a  judgment  for  the  de 


Digitized  by 


Google 


BCHMIDT  V.  BADQBB.  681 

fendant  the  plaintiffs  sued  oat  this  vrit  of  error.  The  importations 
in  qnestion  were  made  in  Febraary  and  March,  1881.  In  order  to  a 
dear  understanding  of  the  statutory  provisions  in  force  at  that  time 
it  will  be  nseful  to  trace  the  course  of  legislation  on  the  subject. 

It  was  enacted  by  section  8  of  the  act  of  January  29,  1796,  (1  St. 
at  Large,  411,)  that  the  duty  on  any  wines  imported  into  the  United 
States  shall  not  be  less  than  10  cents  per  gallon,  "and  that  the  bottles 
in  which  any  liquor  is  imported  shall  be  subject  to  the  payment  of 
the  like  duty  as  empty  bottles."  By  section  8  of  the  act  of  August 
80,  1842,  (6  St.  at  Large,  669,)  duties  were  imposed  on  yarious 
liquors  and  wines,  in  casks  and  in  bottles,  at  so  much  per  gallon,  the 
duty  on  importations  in  casks  being  never  higher  than  on  importa- 
tions in  bottles,  and  generally  much  lower,  and  it  was  enacted  that 
"when  wines  are  imported  in  bottles,  the  bottles  shall  pay  a  separate 
duty."  The  same  section  provided  that  ale,  porter,  and  beer  in 
bottles  should  pay  20  cents  per  gallon,  and  otherwise  than  in  bottles, 
15  cents  per  gallon.  The  same  act  imposed  a  duty  on  bottles.  By 
section  6  of  the  act  of  March  2,  1861,  (12  St.  at  Large,  180,)  it  was 
provided  that  "brandies  or  other  spirituous  liquors  may  be  imported 
in  bottles,  when  the  package  shall  contain  not  less  than  one  dozen, 
and  all  bottles  shall  pay  a  separate  duty,  according  to  the  rate  estab- 
lished by  this  act,  whether  containing  wines,  brandies,  or  other  spir- 
ituous liquors."  The  same  section  imposed  a  duty  on  ale,  porter, 
and  beer  in  bottles,  of  25  cents  per  gallon,  and  otherwise  than  in 
bottles,  16  cents  per  gallon.  The  seventeenth  section  of  the  same 
act  imposed  a  duty  of  80  per  cent,  ad  valorem  on  "all  glass  bottles  or 
jars  fiUed  with  sweetmeats,  preserves,  or  other  articles."  Here  was 
a  duty  on  the  bottles  containing  liquors,  wines,  or  ales,  as  well  as  on 
the  contents.  By  section  2  of  the  act  of  June  80,  1864,  (18  St.  at 
Lai^e,  208,)  it  was  provided  that  the  separate  duty  on  bottles  "con- 
taining wines,  brandies,  or  other  spirituous  liquors  subject  to  duty" 
should  be  two  cents  each ;  and  that  the  duty  on  ale,  porter,  and  beer 
in  bottles  should  be  86  cents  per  gallon,  and  otherwise  than  in  bottles, 
20  cents  per  gallon.  By  section  9  of  the  same  act,  a  duty  of  40  per 
cent,  ad  valorem  was  imposed  on  "all  manufactures  of  glass  *  •  • 
not  otherwise  provided  for,  and  all  glass  bottles  or  jars  filled  with 
sweetmeats,  or  preserves,  not  otherwise  provided  for."  Here  was  a 
duty  on  the  bottles  containing  liquors  and  ales,  in  addition  to  the  du- 
ties on  their  contents,  although  the  duty  on  bottles  containing  ale 
was  expressed  as  an  ad  valorem  duty  on  manufactures  of  glass,  not 
otherwise  provided  for,  and  the  duty  on  bottles  containing  liquors 
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vas  ezpresBed  as  a  duty  of  two  cents  each.  By  section  21  of 
the  act  of  July  14,  1870,  (16  Bt.  at  Large,  262.)  the  same  rate  of 
duty  per  gallon  was  imposed  on  wines  imported  in  bottles  as  on  wines 
imported  in  casks,  and  a  duty  of  three  cents  in  addition  was  imposed 
on  each  bottle;  and  the  same  section  further  provided  that  "wines, 
brandy,  and  other  spiritnous  liquors  imported  in  bottles  shall  be 
packed  in  packages  containing  not  less  than  one  dozen  bottles  in  each 
package,  and  all  such  bottles  shall  pay  an  additional  doty  of  three 
eents  for  each  bottle."  Under  this  act  it  was  held  by  this  court,  in 
Be  Bary  y.  Arthur,  98  U.  8.  420,  that  each  bottle  containing  cham- 
pagne wine  was  subject  to  a  doty  of  three  oents  in  addition  to  the 
duty  on  the  champagne  wine. 

We  now  come  to  the  Bevised  Statutes,  under  which  the  duties  in 
ihe  present  case  were  collected.  Schedule  D  of  section  2504  imposes 
the  following  duties:  "Ale,  porter,  and  beer  in  bottles,  86  oents  per 
gallon;  otherwise  than  in  bottles,  20  cents  per  gallon."  This  is 
taken  from  section  2  of  the  act  of  June  30,  1864.  The  same  sched- 
ule contains  the  foregoing  provisions  from  the  act  of  July  21,  1870, 
3,6  to  the  duty  per  gallon  on  wines  imported  in  bottles,  and  as  to  the 
additional  doty  of  three  oents  on  each  bottle,  and  as  to  the  additional 
duty  of  three  oents  for  each  bottle  on  bottles  containing  wines,  brandy, 
and  other  spirituous  liquors.  Schedule  B  of  the  same  section  im- 
poses the  following  duties :  "Glass  bottles  or  jan  filled  with  articles 
not  otherwise  provided  for,  80  per  centum  ad  valorem."  "All  manu- 
factures of  glass  •  *  •  not  otherwise  provided  for,  and  all  glass 
bottles  or  jars  filled  with  sweetmeats  or  preserves,  not  otherwise  pro- 
vided for,  40  per  centum  ad  valorem."  The  act  of  1861  had  imposed 
■a  duty  of  SO  per  cent,  on  "glass  bottles  or  jars  filled  with  sweetmeats, 
preserves,  or  other  articles."  The  act  of  1864  had  imposed  a  duty 
of  40  per  cent,  on  "glass  bottles  or  jars  filled  with  sweetmeats  or  pre- 
serves," thus  leaving  a  80  per  cent,  duty  on  glass  bottles  filled  with 
articles  other  than  sweetmeats  or  preserves.  So  the  act  of  1864  had 
imposed  a  duty  of  40  per  cent,  on  manufactures  of  glass  not  other- 
wise provided  for.  Thus  these  provisions  went  into  the  Bevised  Stat- 
utes. In  the  sentence  "glass  bottles  or  jars  filled  with  articles  not 
otherwise  provided  for,"  there  is  no  comma  between  "jars"  and 
"filled,"  and  there  is  no  comma  between  "articles"  and  "not."  Tet 
the  sentence  must  be  read  as  if  there  were  a  comma  in  each  place. 
The  act  of  1861  imposed  a  duty  of  30  per  cent,  on  glass  bottles  filled 
with  sweetmeats,  preserves,  or  other  articles.  This  was  not  a  duty 
on  the  contained  articles  and  on  the  bottles  also.    It  was  not  a  du^ 
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of  30  p«r  ceat.  on  the  eontente  of  evezy  glass  bottle.  It  was  s  duty 
merely  on  the  bottles.  The  articles  imported  in  the  bottles  were  sub- 
ject to  such  duty,  if  sny^  as  was  elsewhere  imposed  on  them.  The 
act  of  1864  imposed  a  daty  of  40  per  cent,  on  glass  bottles  filled  with 
sweetmeats  or  preserves,  thus  raising  the  duty  on  saoh  bottles  by  10 
per  cent.,  while  the  duty  on  glass  bottles  filled  with  other  articles 
than  sweetmeats  or  preserves  was  left  to  stand  at  80  per  cent. ;  and 
in  that  shape  these  provisions  went  into  Schedule  B  of  section  2504  of 
the  Bevised  Statutes.  They  are  found  in  a  schedule  which  relates 
solely  to  earths  and  earthenware  and  glass.  The  act  of  1864  im- 
posed a  duty  of  40  per  cent,  on  all  tnanufaotores  of  glass  not  other- 
wise  provided  for,  and  that  provision,  being  in  force,  went  into  the 
same  Schedule  B. 

The  principle  of  imposing  a  duty  on  the  sack,  box,  or  covering  of 
any  kind  in  which  a  dutiable  article  is  imported,  separate  from  and 
additional  to  the  duty  on  such  article,  is  applied  by  section  2907  of 
the  Revised  Statutes,  which  declares  that  the  value  of  the  sack,  box, 
or  covering  of  any  kind  in  which  imported  merchandise  is  contained 
shall  be  added  in  determining  the  dutiable  value  of  such  merchan- 
dise. This  provision  is  enacted  from  section  9  of  the  act  of  July  28, 
1866,  (14  St.  at  Large,  830.)  Where  the  covering  is  a  glass  bottle, 
and  the  duty  on  its  contents  is  a  specific  duty  per  gallon,  and  not  an 
ad  valorem  daty,  a  duty  on  the  bottle,  when  added,  is  to  be  added  as 
a  duty  of  so  much  per  bottle  or  as  an  ad  valorem  duty,  as  the  statute 
may  enact.  But  it  is  no  reason  for  saying  that  the  bottles  are  not 
dutiable  in  addition  to  their  contents,  that  a  higher  rate  of  duty  is 
imposed  on  the  contained  article  when  imported  in  bottles  than  when 
imported  otherwise  than  in  bottles.  If  a  reason  is  to  be  sought  for, 
it  may  well  be  found  in  the  fact  that  while  imposing  a  duty  on  the 
bottle,  in  analogy  to  the  duty  on  the  sack,  box,  or  covering,  the  stat- 
ute desires  to  encourage  the  bottling  here  of  the  article  imported,  in 
the  bottles,  by  imposing  a  higher  duty  on  the  importation  of  it  in  bot- 
tles than  on  the  importation  of  it  otherwise  than  in  bottles.  Under 
this  view  the  statute  reads  and  means  that  glass  bottles  which  are 
not  otherwise  provided  for,  and  are  filled  with  articles,  shall  pay  a 
duty  of  80  per  eent.  If  they  were  to  be  regarded  as  manufactures 
of  gla^s,  not  otherwise  provided  for,  they  would  pay  40  per  cent. ;  or 
if,  under  Sehedule  B  of  section  2504,  they  were  to  be  regarded  as 
plain,  or  mould,  or  press  glass,  they  would  pay  85  per  eent.  But  as 
they  axe  elearly  bottles  they  are  to  pay  only  80  per  cent 
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In  section  2  of  the  act  of  February  8, 1876,  (18  St.  at  Large,  307,) 
it  is  expressly  enacted  that  no  separate  or  additional  duty  shall  be 
collected  on  the  •  bottles  in  which  still  winea  are  imported.  The  ad- 
ditional duty  on  bottles  in  which  other  articles  than  still  wines  are 
imported  is  left  undisturbed. 

It  is  manifest,  we  think,  in  view  of  the  course  of  legislation  by  con- 
gross,  that  an  enactment  that  the  duty  on  ale,  porter,  and  beer  in  bot- 
tles shall  be  so  much  per  gallon,  cannot  be  regarded  as  an  enactment 
that  there  shall  be  no  additional  duty  on  the  bottles,  when  there  is 
another  provision  of  law  which  imposes  an  ad  valorem  duty  on  bottles 
not  otherwise  provided  for,  filled  with  articles. 

It  is  contended  by  the  plaintiffs  in  error  that  all  duty  on  the  bot- 
tles is  included  in  the  duty  of  85  cents  per  gallon  on  the  ale  "in  bot- 
tles." Reliance  for  this  view  is  had  on  the  decision  of  Chief  Justice 
Tanby  in  Karthaus  v.  Frick,  Taney,  Deo.  94,  in  1840,  where  it  was 
held  that,  under  a  statute  imposing  a  duty  on  salt  of  10  cents  per 
56  pounds,  an  ad  valorem  duty  could  not  in  addition  be  imposed 
on  the  sacks  in  which  the  salt  was  imported,  as  manufactures  of 
hemp.  That  decision  is  placed  expressly  on  the  ground  that  there 
was  no  instance  where  a  separate  duty  had  been  laid  on  the  vessel 
or  receptacle  containing  an  article,  when  a  specific  duty  was  laid 
upon  the  article.  That  case  arose  under  the  act  of  July  14,  1832, 
(4  St.  at  Large,  588,)  and  stress  was  laid  in  the  decision  on  the  anal- 
ogous fact  that  while  there  was  in  the  act  a  duty  on  bottles,  there 
was  no  duty  on  bottles  containing  any  article,  but .  only  a  duty 
on  the  article  in  the  bottles.  This  has  all  now  been  changed,  and 
there  is  a  duty  on  coverings,  and  a  duty  on  bottles  containing  arti- 
cles, as  well  as  duty  on  the  same  articles  imported  in  bottles. 

The  judgment  of  the  circuit  court  is  affirmed. 
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(IM  V.  a.  521) 

E*  parte  Gabll,  Petitioner. 

(January  16, 1888.) 

Rabwjh  Cobfus— Bbtixv  aa. 

The  snpreme  conrt  has  no  general  power  to  renew  the  Judgments  of  the  Inferior 

courts  of  the  United  States  In  criminal  cases. 
BxparU  Ourti*,  ante,  381,  followed. 

Application  for  a  Bole  to  show  oaase  why  a  writ  of  habeas  eorptu 
should  not  issue. 

A.  J.  Dittenhoefer,  for  petitioner. 

Waits,  C.  J.  This  application  is  denied.  We  hare  bad  ooeasion  to 
say  at  the  present  term,  in  Exparte  Curtis,  ante,  881,  that  "we  have  no 
general  power  to  review  the  jadgments  of  the  inferior  courts  of  the 
United  States  in  criminal  cases,  by  the  use  of  the  writ  of  habeas  cor- 
pus or  otherwise.  Our  jurisdiction  is  limited  to  the  single  question 
of  the  power  of  the  court  to  commit  the  prisoner  for  the  act  of  which 
he  has  been  convicted."  This  rule  is  well  settled.  Ex  parte  Lange, 
18  Wall.  163 ;  Ex  parU  Rowland,  104  U.  8.  604.  The  grounds  of 
the  present  application,  as  stated  in  the  petition,  are,  that  the 
circuit  court  had  no  jurisdiction  to  tiy  the  prisoner  for  the  offense 
of  which  he  has  been  convicted  and  to  commit  him  to  prison  there- 
for, because  (1)  the  instruments  described  in  the  indictment  and 
charged  to  have  been  foiled  show  on  their  face  that  they  are  not' 
bonds  or  obligations  of  the  United  States,  and,  even  if  genuine,  pos- 
sessed  no  validity;  and  (2)  it  was  conceded  on  the  trial  that  the 
instruments  set  forth  in  the  indictment  were  genuine  registered 
bonds,  and  that  the  fbrgery  complained  of  consisted  in  erasing  the 
name  of  the  original  payee  and  substituting  that  of  the  prisoner. 

All  the  bonds  described  in  the  indictment,  except  that  in  the  third 
count,  purported  to  have  been  issued  under  the  act  of  July  14, 1870, 
e.  256,  as  amended  by  the  act  of  January  20,  1871,  c.  28.  This  act 
provides  for  an  issoe  of  bonds  by  the  secretary  of  the  treasury  "in 
such  form  as  be  may  prescribe."  The  bonds  now  in  question  appear 
to  be  signed  by  the  register  of  the  treasury  and  not  by  the  secretary. 
They  also  have  the  "imprint  and  impression  of  the  seal  of  the  depart- 
ment of  the  treasury  of  the  United  States."  In  the  indictment  it  is 
averred  that  the  counterfeits  were  of  bonds  of  the  United  States. 
This  is  enough  for  the  purposes  of  the  jurisdiction  of  the  circuit  court. 
Whether  the  bonds  counterfeited  are  in  the  form  of  those  actually 
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isBued  by  the  secretary  of  the  treasury  under  the  aatbority  of  the  sot 
referred,  to,  is  a  question  of  faet  to  be  established  on  the  trial.  Er- 
'rors  committed  on  the  trial  of  this  issue  do  not  deprive  the  court  of 
its  power  to  imprison  upon  conviction,  and,  as  has  been  seen,  such 
errors  are  not  subject  to  correction  here,  either  in  the  present  form  of 
proceeding  or  any  other.  What  has  just  been  said  applies  equally  to 
the  instrument  described  in  the  third  count,  which  purports  to  be 
signed  by  the  acting  register  of  the  treasury.  By  the  act  of  Febru- 
ary 20,  1868,  c.  45,  the  president  was  authorized  to  designate  some 
officer  in  a  department  to  perform  the  duties  of  another  in  case  of 
death,  resignation,  absence,  or  sickness. 

The  second  ground  of  application  presents  no  jurisdictional  ques- 
tion. The  indictment  charged  the  prisoner  with  a  crime  against  the 
laws  of  the  United  States,  (U.  8.  v.  Marigold,  9  How.  560,)  and  we 
have  nothing  to  do  with  questions  arising  on  the  evidence  presented 
to  sustain  the  charge. 


(106  U.  S.  (43) 

IkfnxBB  and  others  v.  National  Bank  of  Laroabthb  and  another. 

(January  16, 1883.) 

JuBiBDionoH— Apfbaii  VROii  Btatk  Coubt— Dbkial  ot  Trlb,  Bisht,  OB  Pbiv- 
njcaB— What  Ebsbntial. 

To  give  this  court  Jurisdiction  on  appeal  from  a  state  supreme  court  under  the 
banliiag  act,  the  question  is  whether  the  plaintiflg  in  error  have  been  denied  b/ 
the  judgment  below  any  "  title,  right,  privilege,  or  immunity  specially  set  up 
or  claimed"  under  the  hanking  act,  and  the  right,  title,  privilege,  or  immunity 
must  be  claimed  by  him  for  himself,  and  not  for  a<ihiid  person,  in  whose  title 
he  has  no  Interest. 

In  Error  to  the  Court  of  Appeals  of  the  State  of  Kentucky.  On  mo- 
tion to  dismiss. 

P.  PkUlips  and  W.  HaUett  PkiUipt,  for  plaintiffs  in  error. 

R.  T.  Merrick  and  Af.  F.  Morris,  for  defendants  in  error. 

Waitb,  G.  J.  From  this  record  it  appears  that  one  S.  W.  Miller, 
being  insolvent,  made  an  assignment  of  his  property  to  M.  J.  Dur- 
ham, trustee,  for  the  benefit  of  his  creditors.  The  trustee  afterwards 
instituted  a  suit  in  the  Boyle  circuit  court  of  Kentucky  to  enforce  his 
trust.  To  this  suit  S.  D.  Miller  and  E.  B.  MiUer,  two  of  the  present 
appellants,  were  parties ;  and  in  due  course  of  proceeding  a  decree 
was  entered  for  the  sale  of  the  assigned  property.     In  this  decree  it 
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appears  that  S.  D.  Miller  and  E.  B.  Miller,  who  were  then  in  pos. 
session  of  part  of  the  premises  ander  a  lease,  were  permitted  to  hold 
nntil  the  thirty-first  of  December,  1880,  but  it  was  added : 

"Said  S.  D.  Miller  and  Ed.  B.  Miller  agree  to  give  said  trustee  the  fall,  en- 
tire, and  peaceable  possession  of  ttie  tiouse  and  lands  tliey  nse  and  occupy,  on 
or  before  the  tbirty-flrst  day  of  December  next,  and  on  tbeir  failure  so  to  do,  the 
trostee,  Durham,  may  have  a  writ  of  Tuibera /aoiaa  posseationam  against  each 
of  them,  and  the  clerk  of  this  court  is  hereby  directed  to  issue  the  same." 

Under  this  decree  the  property  now  in  qaestion  was  sold  and  duly 
conveyed  to  the  First  National  Bank  of  Danville.  The  Danville  bank 
afterwards  sold  and  conveyed  the  property  to  the  National  Bank  of 
Lancaster,  a  bank  organized  under  the  national  banking  law.  Title 
62,  Bev.  St.  After  these  conveyances  were  made  a  writ  was  applied  for, 
under  the  decree,  in  behalf  of  the  Lancaster  bank,  and  issued  to  John 
Meyer,  sheriff  of  the  county,  commanding  him  to  take  the  possession 
of  the  property  from  S.  D.  Miller  and  E.  B.  Miller,  and  deliver  it  to 
Durham,  the  trustee.  Thereupon,  S.  D.  Miller,  B.  B.  Miller,  and 
John  W.  Miller,  the  last  of  whom  had  in  some  way  got  into  the  pos- 
session of  the  property  after  the  decree,  filed  a  petition  in  the  Boyle 
cirooit  court  against  the  Lancaster  bank  and  the  sheriff,  to  enjoin  the 
execution  of  the  writ,  on  the  ground  that  it  was  issued  without  au- 
thority and  was  void.  In  this  petition  it  was  alleged  that  the  Lan- 
caster bank  had  no  power  under  its  charter  to  take  and  hold  the  prop- 
erty, and  that  consequently  the  deed  to  it  was  inoperative  aad  void. 

There  were  also  allegations  of  irregularity  in  the  form  of  the  writ, 
and  that  since  the  decree  Durham,  the  trustee,  had  sold  and  con- 
veyed the  property  to  the  Danville  bank.  To  this  petition  the  Lan- 
caster bank  filed  an  answer  and  counter-claim.  In  the  counter-claim 
the  bank  set  up  its  title  through  the  sale  under  the  decree.  The 
prayer  was  that  the  petition  of  the  plaintiffs  be  dismissed,  and  for  a 
judgment  for  recovery  of  possession.  Upon  the  hearing,  the  writ 
which  had  been  issued  was  set  aside  for  irregularity,  but  a  new  writ 
was  awarded  the  bank.  From  a  judgment  to  that  effect  an  appeal 
was  taken  to  the  court  of  appeals  of  Kentucky,  where  the  judgment 
was  affirmed.  To  reverse  this  judgment  of  affirmance  the  present 
writ  of  error  was  brought. 

Our  jurisdiction  depends  on  the  question  whether  the  plaintiffs  in 
error  have  been  denied  by  the  judgment  below  any  "title,  right,  priv- 
ilege, 01  immunity  specially  set  up  or  claimed"  under  the  banking 
act.  As  early  as  1809  it  was  held  by  this  court  in  Omnga  v.  Nor- 
wood's Leasee,  6  Craneh,  844,  that  in  order  to  give  us  jurisdiction  in  this 
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class  of  eases  the  right,  title,  or  immnniiy  vhioh  is  denied  must  grow 
out  of  the  constitation,  or  a  treaty,  or  statute  of  the  United  States  re- 
lied  on.  Under  this  mle  jnrisdiction  was  not  taken  in  that  case,  al- 
though it  was  an  action  of  ejectment  by  Norwood's  lessee,  and  the 
record  showed  that  an  effort  was  made  to  defeat  the  recovery  because 
of  an  outstanding  title  in  a  third  person  adverse  to  Norwood  and  pro- 
tected by  a  treaty.  Chief  Justice  MabshaiiL,  in  speaking  for  the 
court,  said :  "Whenever  a  right  grows  out  of  or  is  protected  by  treaty, 
it  is  sanctioned  against  all  the  lawsand  judicial  decisions  of  the  states, 
and  whoever  may  have  this  right  is  to  be  protected.  But  if  the  per- 
son's title  is  not  affected  by  the  treaty,  or  if  he  claims  nothing  under 
a  treaty,  his  title  cannot  be  protected  by  the  treaty."  The  principle 
thus  announced  has  been  recognized  in  many  oases  since.  Mont- 
gomery V.  Hernandez,  12  Wheat.  129;  Henderson  v.  Tennessee,  10 
How.  323;  Wynn  v.  Morris,  20  How.  6;  Hale  ▼.  Oaines,  22  How. 
160;  Verden  v.  Coleman,  1  Black,  472;  Long  v.  Converse,  91  U.  S. 
105.  Henderson  t.  Tennesue,  like  Owings  y.  Norwood's  Lessee,  was  an 
action  of  ejectment,  and  the  effort  was  to  defeat  the  recovery  by  show- 
ing an  outstanding  title  in  a  third  person  under  a  treaty  with  which 
the  party  in  possession  did  not  connect  himself;  but  the  jurisdiction 
was  denied,  Chief  Justice  Tanet  saying  in  the  opinion: 

"The  right  to  make  this  defense  is  not  derived  from  the  treaties,  nor  from 
any  authority  exercised  under  the  general  government.  It  is  given  by  the 
laws  of  the  state,  which  provide  that  the  defendant  in  ejectment  may  set  up 
title  in  a  stranger  in  bar  of  the  action.  It  is  true,  the  title  set  up  in  this  case 
was  claimed  under  a  treaty.  But  to  give  jurisdiction  to  this  court  the  party 
must  claim  the  right  for  himself,  and  not  for  a  third  person  in  whose  title  he 
has  no  interest." 

And  in  Hale  t.  Oaines  it  was  said : 

"The  plaintiff  in  error  must  claim  [for  himself]  some  title,  right,  privi- 
lege, or  exemption  under  an  act  of  congress,  etc.,  and  the  decision  must  be 
against  his  claim  to  give  this  court  jurisdiction.  Setting  up  a  title  in  the 
United  States  by  way  of  defense  is  not  claiming  a  personal  interest  affecting 
the  subject  in  litigation." 

In  our  opinion  these  oases  are  conclusive  of  the  present  motion. 
The  plaintiffs  in  error  set  up  no  title  against  the  bank.  In  effect, 
they  seek  to  prevent  the  issue  of  an  execution  on  a  judgment  against 
them,  or  those  under  whom  they  claim,  because,  as  between  the  Dan- 
ville bank  and  the  Lancaster  bank,  a  conveyance  made  by  the  Dan- 
ville bank  of  the  property  to  be  delivered  under  the  execution  is 
inoperative  on  account  of  the  provisions  of  the  banking  law.     What 
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vas  done  between  the  two  banks  had  no  effect  on  the  title  of  the  par- 
ties  in  poaseBsion,  and  it  was  a  matter  of  no  importance  to  them 
whether  the  ezeontion  issued  on  the  application  of  the  one  or  the 
other.  Clearly,  therefore,  the  plaintiffs  in  error  occupy  no  other  po< 
sition  than  that  of  parties  setting  up  title  in  the  Danville  bank  by 
way  of  defense,  and  that  is  not  claiming  for  themselves  any  title,  right, 
privilege,  or  immonity  given  by  the  law. 
The  motion  to  dismiss  is  granted. 

MoJiBB,  J.,  took  no  part  in  the  deoision  of  this  ease. 


<10«  U.  &  607) 

Umitsi)  States,  on  behalf,  etc.,  and  others,  v.  Stbax  Vessbls  07 
Wab  Sbaboabs,  TxrAS,  Bbautobt,  and  others. 

(January  15, 1883.) 
Pbizb— Oaptobb  OB  DBKrBUonoR  ov  Srbkt'b  VassBLS— Oo^FBBATioir  OF  Abxt 

AHD  KaVT— iBIiASD  WaTBBS. 

Prize  monej,  or  bounty  in  lieu  of  it,  is  not  allowed  by  the  laws  of  congress  where 
vessels  of  the  enemy  are  captured  or  destroyed  by  the  navy  with  the  co-opera* 
tion  of  the  army.  To  win  either,  the  navy  must  achieve  its  success  without 
the  direct  aid  of  the  army,  by  maritime  force  only. 

The  term  "  inland,"  as  used  in  the  seventh  section  of  the  act  of  congress,  relating 
to  Captured  and  abandoned  property,  is  intended  to  apply  to  all  waters  of  the 
Uidted  ^tate8  upon  which  a  naval  force  could  go,  other  than  bays  and  harbors 
on  the  sea^xMwt. 

Rivers,  across  which  a  person  can  see  from  one  bank  what  is  done  on  the  other,  are 
inland  waters,  although  the  tide  may  ebb  and  flowfor  miles  above  their  mouths. 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

This  was  a  proceeding  termed  a  libel  of  information  filed  in  the 
supreme  court  of  the  District  of  Columbia,  on  behalf  of  the  admiral 
and  officers  and  men  of  the  North  Atlantic  squadron,  to  recover  the 
bounty  provided  by  the  act  of  congress  of  June  30,  1864,  regulating 
prize  proceedings,  and  the  distribution  of  prize  money.  13  St.  at 
Large,  306.     The  eleventh  section  of  that  aot'declares — 

"That  a  bounty  shall  be  paid  by  the  United  States  for  each  person  on  board 
any  ship  or  vessel  of  war  belonging  to  an  enemy  at  the  commencement  of  an 
engagement,  which  shall  be  sunk  or  otherwise  destroyed  in  such  engagement 
by  any  ship  or  vessel  belonging  to  the  United  States,  or  which  it  may  \»  nec- 
essary to  destroy  In  consequence  of  injuries  sustained  in  action,  of  $100,  If  the 
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enemy's  veeael  was  of  inferior  force,  and  of  (200,  if  of  equal  or  superior  force, 
to  be  divided  among  the  officers  and  crew  in  the  same  manner  as  prize  money; 
and  when  the  actual  number  of  men  on  board  any  such  vessel  cannot  be  satisL 
factorily  ascertained,  it  shall  be  estimated  according  to  the  complement  allowed 
to  vessels  of  its  class  in  the  navy  of  the  United  States;  and  there  shall  be  paid 
as  bounty  to  the  captors  of  any  vessel  of  war  captured  from  an  enemy,  which 
they  may  be  instructed  to  destroy,  or  which  shall  be  immediately  destroyed 
for  the  public  interest,  but  not  in  consequence  of  injuries  received  in  action, 
950  for  every  person  who  shall  be  on  board  at  the  time  of  such  capture." 

The  libel,  in  substance,  alleges  that  between  the  eighth  of  Ooto- 
her,  1864,  and  the  twenty^eighth  of  April,  1866,  the  North  Atlantic 
squadron,  oonsistingof  11  ships  of  war, — ^whieh  are  mentioned, — was 
under  the  command  of  David  D.  Porter,  now  admiral  of  the  navy; 
that  by  orders  of  the  president  of  the  United  States  and  of  the  secre- 
tary of  the  navy,  he  ascended  the  James  and  Tork  rivers,  in  Vir- 
ginia, with  the  vessels  composing  his  squadron,  for  the  purpose  of 
expelling  the  naval  and  military  forces  of  the  confederate  states  from 
those  waters,  and  to  assist  in  the  capture  of  Richmond;  that  pre- 
viously to  April  1,  1865,  the  confederates,  in  order  to  obstruct  the 
passage  of  the  vessels,  had  erected  along  those  rivers  batteries  and 
other  means  of  defense;  had  caused  boats  to  be  sunk  in  the  streams 
and  trees  to  be  filled  in  and  across  them ;  and  had  placed  in  the 
James  river,  in  support  of  the  defenses  of  Richmond,  many  armed 
steam  batteries,  steam  rams,  iron-clad  ships  of  war,  and  armed 
steamers,  of  which  11  are  mentioned  by  name;  that  the  fleet  re- 
moved the  obstructions  from  the  river,  attacked  the  naval  forces  of 
the  confederates,  destroyed  some  of  the  vessels,  and  caused  the  en- 
emy to  destroy  others  to  prevent  them  from  falling  into  the  posses- 
sion of  the  United  States,  and  that  nine  vessels,  which  are  named, 
were  thus  destroyed.  The  libel  further  alleges  that  the  vessels  of 
the  enemies,  aided  by  the  guns  of  the  batteries  and  the  obstructions 
in  the  river,  constituted  a  superior  force  to  that  under  the  command 
of  Admiral  Porter;  and  claims  that  by  the  act  of  congress  of  June 
30,  1864,  cited  above,  the  officers  and  men  of  the  squadron  were  en- 
titled  to  a  bounty  of  |200  a  head  for  each  man  on  the  enemy's  ves- 
sels at  the  commencement  of  the  engagement.  It  therefore  prays 
that  such  bounty  may  be  allowed  to  them;  and  that,  in  estimating 
the  numerical  strength  of  the  enemy,  the  court  will  take  into  consid- 
eration and  adjudge  that  all  persons  engaged  on  land,  as  well  as 
those  on  the  water,  in  resisting  the  United  States  naval  forces  in  that 
engagement,  may  be  held  to  have  been  on  bdard  of  the  enemy's  ves- 
sels, and  treated  as  adjuncts  to  them;  and,  furthermore,  as  it  will 
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be  difficult,  and  in  some  instanoea  impossible,  by  reason  of  the  lapse 
of  time  and  from  other  eanses,  to  show  the  nnmber  of  men  that  were 
on  and  abont  the  enemy's  Tessels  when  the  engagement  commenced, 
the  libel  prays  that  sach  forces  may  be  estimated  according  to  the 
complement  of  men  allowed  to  vessels  of  the  same  capacity  in  the 
navy  of  the  United  States. 

Upon  this  libel  process  was  ordered  to  be  issaed  to  the  secretary 
of  the  navy,  notifying  him  of  the  commencement  of  the  suit;  and  sab- 
seqnently  testimony  in  the  case  was  taken,  and  snoh  proceedings  were 
had  as  resulted  in  a  decree  in  favor  of  the  libelants,  by  the  supreme 
eourt  of  the  District  of  (Columbia,  sitting  in  admiralty,  and  held  by  a 
single  justice.  The  case  being  subsequently  carried  before  the  full 
j  conrt,  the  decree  was  reversed  and  the  libel  dismissed.    From  the 

decree  of  dismissal  the  case  is  brought  by  appeal  to  this  conrt. 

J.  F.  Manning,  for  appellants. 

Sol.  Oen.  PhiUipt,  for  appellee. 

FiBLD,  J.  Two  objections  are  made  to  the  recovery  of  the  bounty 
daimed  by  the  libelants :  one,  that  the  destruction  of  the  confederate 
vessels  was  effected  by  the  joint  action  of  the  army  and  navy;  the 
other  that  it  took  place  on  the  inland  waters  of  the  United  States. 
For  the  determination  of  the  first  of  these  objeotiona  it  will  be  neces- 
sary to  consider  the  movements  of  the  fleet  under  command  of  Ad- 
miral Porter,  immediately  preceding  the  capture  of  Richmond.  The 
record  enables  ns  to  do  this,  although  officers  present  on  the  vessels 
differ  in  their  recollection  of  dates. 

On  the  morning  of  April  2, 1865,  Gen.  Lee,  commanding  the  enemy's 
forces  around  Richmond,  informed  the  confederate  authorities  that  he 
should  immediately  withdraw  his  lines  and  evacuate  the  city.  The 
withdrawal  and  evacuation  took  place  on  the  evening  of  that  day. 
Information  of  his  purpose  was  undoubtedly  communicated  to  Admiral 
Porter  soon  after  it  was  generally  known  in  Richmond,  which  was 
before  noon.  At  that  time  there  were  in  James  river,  for  some  miles 
below  Richmond,  obstructions  which  the  confederates  had  placed  to 
prevent  the  ascent  of  the  Union  fleet.  Vessels  filled  with  stone  had 
been  sunk  and  numerous  torpedoes  planted  in  the  stream.  Batteries 
had  also  been  erected  along  the  river.  Some  of  the  obstructions  were 
just  above  the  lower  end  of  what  was  known  as  Dutch  Gap  canal,  abont 
16  miles  by  the  river  from  Richmond,  which  were  originally  placed 
there  by  the  confederates,  and  afterwards  maintained  by  the  forces 
of  the  United  States.  Two  miles  above  them  was  Howlett's  confed- 
erate battery.    Eight  miles  above  the  Dutch  Gap  canal  was  Ghaffin's 
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bluff,  and  one  mile  above  that  on  the  opposite  aide  of  the  river  was 
Drury's  bluff,  seven  miles  below  Richmond.  Gen.  Lee's  lines  ex- 
tended across  the  river  between  the  two  bluffs,  and  below  them.  Above 
the  obstructions  near  Dutch  Gap  canal  several  confederate  ves- 
sels  of  war  were  stationed.  When  Gen,  Lee  was  compelled  to  aban- 
don his  lines,  orders  were  given  that  the  batteries  on  James  river 
should  be  withdrawn  and  the  confederate  vessels  destroyed. 

As  soon  as  Admiral  Porter,  on  the  second  of  April,  was  informed, 
or  had  reason  to  believe  that  Gen.  Lee  intended  to  retreat  from 
Richmond,  he  gave  orders  for  the  removal  of  the  obstructions  in  the 
river,  and  for  his  vessels  to  open  fire  on  the  confederate  batteries 
within  range  and  to  push  on  through  the  obstructions  as  fast  as  they 
were  carried  away,  first  sending  boats  ahead  to  remove  the  torpedoes. 
These  orders  were  carried  out  with  great  gallantry  and  spirit;  a 
heavy  fire  was  opened  on  the  batteries,  and  during  the  following 
night  a  channel  was  cut  through  the  obstructions.  Soon  after  the 
fieet  opened  fire,  the  enemy,  to  prevent  the  capture  of  his  vessels, 
commenced  destroying  them,  setting  fire  to  some  of  them  and  blow- 
ing up  others.  On  the  next  day,  the  3d,  the  fleet  passed  through  the 
obstructions  and  moved  up  to  Drury's  bluff,  capturing  one  of  the 
enemy's  vessels  which  had  not  been  destroyed — the  iron-clad  ram 
Texas.  .^Liiother  of  the  enemy's  vessels — the  Beaufort — was  subse- 
quently captured  further  up  the  river.  At  Drury's  bluff  the  vessels 
were  detained  by  the  obstructions  until  the  4th.  On  that  day  the 
admiral,  accompanied  by  President  Lincoln,  proceeded  up  to  Rich- 
mond. Although  in  the  movements  of  the  admiral's  fleet  in  its  ascent 
of  James  river  and  in  its  attack  on  the  batteries  he  was  not  assisted  by 
the  actual  presence  of  any  portion  of  the  army  of  the  United  States,  so 
that  the  capture  of  the  two  vessels — ^the  Texas  and  the  Beaufort — 
and  the  destruction  of  the  other  vessels  may,  in  that  sense,  be  said 
to  have  been  effected  by  his  fleet  alone,  yet  without  the  aid  of  the 
army  the  result  mentioned  would  not  probably  have  been  accom- 
plished. Certainly,  its  movements  contributed  most  essentially  to 
the  success  of  the  fleet.  For  several  months  it  had  been  lying  near 
Richmond  imder  the  command  of  Gen.  Grant,  with  the  avowed 
purpose  of  capturing  that  city  and  of  destroying  the  confederate 
forces.  The  result  of  the  battle  of  Five  Forks,  oh  the  first  of  April, 
satisfied  the  confederate  commander  that  he  could  not  hold  his  lines 
and  protect  Richmond.  The  withdrawal  of  his  troops  and  the  evac- 
uation of  Richmond  followed.  Had  they  not  been  thus  forced  to  retire 
and  his  lines  had  continued  to  cross  James  river  between  Chaffin'a 
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blnff  and  Drnrj's  bluff,  it  woold  have  been  almost  if  not  quite  impoB< 
Bible  for  the  fleet  of  Admiral  Porter  to  ascend  the  river.  The  fire  6f 
the  shore  batteries,  with  the  assistance  of  the  confederate  troops 
near  by,  would  have  checked  any  advance,  supported  as  they  would 
have  been  by  the  confederate  vessels  and  the  torpedoes  in  the  stream. 
It  is  plain,  therefore,  that  whatever  was  accomplished  by  the  fleet  of 
the  admiral  in  James  river  on  the  second  and  third  days  of  Apnl, 
1865,  must  be  considered  as  the  result  of  the  co-operative  action  of 
both  the  army  and  the  navy.  It  matters  not  that  the  movements  of 
the  army  were  miles  distant  from  the  operations  of  the  fleet;  they 
relieved  that  fleet  from  resistance  which  might  and  probably  would 
have  defeated  any  attempt  to  ascend  the  river  above  the  shore  bat- 
teries, and  destroy  the  armed  vessels  of  the  enemy. 

Prize  money,  or  bounty  in  lieu  of  it,  is  not  allowed  by  the  laws  of 
congress  where  vessels  of  the  enemy  are  captured  or  destroyed  by  the 
navy  with  the  co-operation  of  the  army.  To  win  either  the  navy 
must  achieve  its  success  without  the  direct  aid  of  the- army,  by  mari- 
time force  only.  No  pecuniary  reward  is  conferred  for  anything 
taken  or  destroyed  by  the  navy  when  it  acts  in  conjunction  with  the 
army  in  the  capture  of  a  fortified  position  of  the  enemy,  though  the 
meritorious  service  and  gallant  conduct  of  its  officers  and  men  may 
justly  entitle  them  to  honorable  mention  in  the  histozy  of  the  coun- 
try.    The  Siren,  18  Wall.  389. 

The  second  objection  to  a  recovery,  that  the  destruction  of  the  con- 
federate vessels  was  effected  upon  inland  waters  of  the  United  States, 
is  equally  clear  if  the  term  "property,"  used  in  the  seventh  section  of 
the  act  of  1864,  can  be  construed — as  counsel  seem  to  take  for 
granted — to  embrace  public  vessels  of  the  enemy.  That  act  pro- 
vides, among  other  things,  for  the  collection  of  captured  and  aban- 
doned property,  and  is  in  addition  to  the  act  on  that  subject  of 
March  12, 1863.  13  St.  at  Large,  877;  12  St.  at  Large,  320.  The 
seventh  section  declares — 

"That  no  property  seized  or  taken  upon  any  of  the  Inland  waters  of  the  ■ 

United  States  by  the  naval  forces  thereof,  shall  he  regarded  as  maritime  prize; 

but  all  property  so  seized  or  taken  shall  be  promptly  delivered  to  the  proper 

officers  of  the  courts,  or  as  provided  in  this  act  and  in  the  said  act  approved 

March  12, 1868." 

The  term  "inland,"  as  here  used,  was  evidently  intended  to  apply 

to  all  waters  of  the  United  States  upon  which  a  naval  force  could  go, 

I  other  than  bays  and  harbors  on  the  sea-coast.    In  most  instances 
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property  of  the  enemy  on  them  could  be  taken,  if  at  all,  by  an  armed 
force  without  the  aid  of  vessela  of  war.  These  were  seldom  required 
on  such  waters,  except  when  batteries  or  fortified  places  near  them 
were  to  be  attacked  in  conjunction  with  the  army.  As  observed  by 
the  court  in  the  case  of  The  Cotton  Plant,  congress  probably  antici- 
pated, in  view  of  the  state  of  the  war  when  the  act  was  passed,  that 
most  of  the  captures  on  the  rivers  would  be  made  by  the  army.  10 
Wall.  577.  James  river  is  an  inland  water  in  any  sense  which  can 
be  given  to  the  term  "inland."  It  lies  within  the  body  of  counties 
in  Virginia.  For  miles  below  Richmond  and  below  the  obstructions 
mentioned  a  person  can  see  from  one  of  its  banks  what  is  done  on 
the  other.  Rivers  across  which  one  can  thus  see  are  inland  waters. 
It  matters  not  that  the  tide  may  ebb  and  flow  for  miles  above  their 
mouths;  that  fact  does  not  make  them  any  part  of  the  sea  or  bay 
into  which  they  may  flow,  though  they  ouiy  be  aims  oi  both.  17.  3, 
T.  Qnuh,  5  Mason,  390. 
Decree  affirmed. 


(io«  u.  a  <7t) 

HiTW&BD  V.  Andbxwb  and  others. 

(Januuy  U,  188S.) 

Patbsts  vor  iRvsNTioire — Suit  bt  Aautuija. 

The  aasignee  of  a  chose  in  action  cannot  proceed  by  bill  in  eqoitgr  to  enforce  for  his 
own  use  the  legal  right  of  his  aaaignor,  merely  on  the  ground  he  cannot  sne  at 
law  in  hu  own  name. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois. 

OUbert  M.  Spier,  Jr.,  Epkraim  Banning,  and  ThoB.  A.  Banning,  for 
appellant. 

E.  A.  Wett  and  L.  L.  Bond,  for  appellees. 

Matthbwb,  J.  This  appeal  brings  into  review  the  decree  of  the 
circuit  court  sustaining  a  general  demurrer  to  the  amended  bill  of 
the  complainant,  and  dismissing  the  bill  for  want  of  equity.  The 
case  made  by  the  amended  bill  and  exhibits  is  this : 

Aaron  H.  Allen  was  the  owner  of  reissued  patent  No.  1,126^  granted  to  him 
upon  tlie  surrender  of  original  patent  No.  12,017,  dated  December  5, 1854,  for 
a  new  and  useful  improvement  in  seats  for  public  buildings,  which  was  ex* 
tended  for  seven  yean  from  December  5, 1868,  and  which  consequently  ex- 
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pired  by  limitation  December  4, 1875.  The  complainant  claimed  to  be  the  sole 
and  exclusive  owner  in  equity  of  all  claims  for  damages  arising  out  of  or  oc- 
casioned by  infringements  of  said  reissued  letter  patents,  committed  after 
September  18, 1869,  and  of  all  claims  for  gains  and  profits,  derived  by  others 
by  reason  of  sncb  infringements,  by  viitue  of  certain  written  instruments, 
set  out  as  exhibits  to  the  bill. 

The  first  of  these  is  an  instrument,  dated  September  18, 1869,  by  which  Al- 
len grants  to  J.  W.  Schermerhorn  &  Co.  "the  sole  right  and  privilege  of  man- 
ufacturing and  selling  school  furniture,  made  according  to"  the  reissued 
patent,  "  for  a  tilting  seat  on  the  lever  principle,"  subject  to  the  terms  and  condi- 
tion<i  of  an  indenture  between  the  parties,  which,  however,  is  not  set  out.  On 
April  22, 1881,  John  H.  Flatt,  as  assignee  of  James  W.  Schermerhorn,  George 
M.  Kendall,  and  George  Munger,  bankrupts,  transfers  to  the  complainant  all 
the  interest  of  the  bankrupts  in  the  Allen  patent,  and  all  causes  of  action  aris- 
ing to  him,  as  assignee  of  the  bankrupts,  by  reason  of  his  interest  in  the  said 
patent,  and  especially  his  claim  in  a  certain  suit  then  pending,  brought  by  Al- 
len in  the  circuit  court  of  the  United  States  for  the  southern  district  of  New 
York  against  the  ci^  of  New  York.  The  second  and  only  other  instrument 
of  titie  exhibited  is  an  assignment  from  Allen,  the  patentee,  to  the  complain- 
ant, dated  March  8, 1880,  whereby  Allen  transfers  to  him  and  to  his  assigns 
all  his  right  and  interest  in  the  suit,  mentioned  in  the  assignment  from  Piatt, 
against  the  city  of  New  York,  "  together  with  all  claims  for  damages  arising 
since  the  eighteenth  day  of  September,  1869,  against  any  persons,  Srms,  or 
corporations,  by  reason  of  infringements  of  letters  patent  of  the  United  States 
for  a  toting  seat  supported  on  the  lever  principle,"  being  the  reissued  patent 
qiecified  in  the  bilL  And  the  complainant  is  thereby  further  constituted  the 
attorney  in  fact  of  Allen,  irrevocably,  in  his  name  to  demand  and  recover  all 
such  damages,  for  his  own  use,  paying  all  expenses,  but  accounting  for  30  per 
cent  of  all  snms  recovered  to  Allen,  until  the  latter  shall  have  received 
•6,600,  and  no  longer. 

It  is  alleged  in  the  amended  bill  that  in  the  suit  against  the  city 
of  New  York  a  decision  was  reached  sustaining  the  validity  of  the 
patent,  but  no  final  decree  therein  has  been  entered;  and  that,  owing 
to  the  delays  incident  to  that  litigation,  while  waiting  for  a  decision 
upon  the  validity  of  the  patent,  neither  Allen  nor  complainant  have 
been  in  a  situation  to  prosecute  other  infringers  or  sooner  to  file  this 
biU.  It  is  also  alleged  in  the  amended  bill  that  the  defendants  have 
infringed  the  said  letters  patent  since  September  18,  1869,  and  until 
the  expiration  thereof,  and  in  violation  thereof  "have  manufactured, 
sold,  and  used  the  said  invention  for  improvements  in  seats  for  pub- 
lic buildings,  patented  as  aforesaid,  whereby  great  injury  resulted  to 
your  orator,  and  great  gains  and  profits  aconied  to  the  said  defend- 
ants," for  which,  accordingly,  an  account  is  prayed,  and  a  decree  fo> 
the  amount  thereof  and  for  damages. 
v.l— 85 
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The  original  bill  was  filed  Tecember  1,  1881,  Allen  being  a  co- 
complainant,  and  the  amended  bill  on  May  35, 1882,  the  original  bill 
having  been  dismissed  as  to  Allen. 

It  is  manifest  that  the  right  claimed  by  the  complainant  receives 
no  support  from  any  title  derived  from  Allen  throagh  J.  W.  Soher- 
merhorai  &  Go.,  for  the  right  of  the  latter  under  the  instrument  of 
September  18,  1869,  was  that  of  mere  licensees.  They  could  main- 
tain  no  action  for  damages  or  profits  against  infringers,  for  they  had 
no  interest  in  the  patent,  nor  was  there  any  assignment  to  them  of 
any  right  of  action  accrued  or  to  accrue  to  Allen.  In  addition  to 
this,  the  license  itself  only  extended  to  the  manufacture  and  sale  of 
school  furniture,  and  there  is  no  allegation  in  the  amended  bill  that 
the  defendants  had  infringed  the  pa  tent  in  that  respect.  That  branch, 
therefore,  of  the  complainant's  bill  is  removed  from  the  ease,  and  he 
is  relieved  from  the  embarrassment  which,  it  is  alleged  in  argument, 
is  occasioned  by  the  uncertainty  produced  by  alternative  and  incon- 
sistent  titles,  and  which  is  made  one  of  the  grounds  for  claiming  the 
right  to  resort  to  equity.  The  case,  then,  is  left  to  stand  upon  the 
right  derived  under  the  contract  between  Allen  and  the  complainant 
of  March  8,  1880,  and  the  single  question  remains  whether  the  as- 
signee  of  a  chose  in  action  may  proceed  by  bill  in  equity  to  enforce 
for  his  own  use  the  legal  right  of  his  assignor,  merely  because  be 
cannot  sue  at  law  in  his  own  name. 

It  is  admitted  that  according  to  the  rule  declared  and  established 
in  Root  V.  Railroad  Co.  105  U.  S.  189,  the  patentee  could  not,  in  his 
own  name  and  right,  maintain  the  present  suit,  and  the  original  bill, 
in  which  he  was  a  co-complainant  with  the  appellant,  was  accord- 
ingly dismissed  as  to  him.  To  permit  the  latter  to  proceed  in  equity, 
upon  the  mere  ground  of  the  assignment  to  him,  would  be  substan- 
tially to  abrogate  that  rule.  The  principle  was  stated  to  be  that  the 
relief  granted  to  a  patentee  in  equity,  by  the  recovery  of  profits  and 
damages  against  an  infringer,  was  "incidental  to  some  other  equity, 
the  right  to  enforce  which  secures  to  the  patentee  his-  standing  in 
court;"  that  "the  most  general  ground  for  equitable  interposition  is 
to  insure  to  the  patentee  the  enjoyment  of  his  specific  right  by  in- 
junction against  a  continuance  of  the  infringement;  but  that  grounds 
of  equitable  relief  may  arise  other  than  by  way  of  injunction;"  and 
among  these,  by  way  of  illustration,  was  mentioned  that  "where  the 
title  of  the  complainant  is  equitable  merely;"  but  it  is  the  obvi- 
ous meaning  of  the  passage  to  limit  the  exception  to  oases  where 
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the  purpose  and  necessity  of  the  resort  to  a  ooort  of  chanoery  are  to 
enforce  the  peculiar  equity  personal  to  the  complainant,  and  not  merely 
the  legal  right  of  which  he  is  the  beneficial  owner.  If  the  assignee  of 
the  chose  in  action  is  unable  to  assert  in  a  court  of  law  the  legal  right 
of  the  assignor,  which  in  equity  is  vested  in  him,  then  the  jurisdic- 
tion of  a  court  of  chancery  may  be  invoked,  because  it  is  the  proper 
forum  for  the  enforcement  of  equitable  interests,  and  because  there  is 
no  adequate  remedy  at  law;  but  when,  on  the  other  hand,  the  equi- 
table  title  is  not  involved  in  the  litigation,  and  the  remedy  is  sought 
merely  for  the  purpose  of  enforcing  the  legal  right  of  his  assignor, 
there  is  no  ground  for  an  appeal  to  equity,  because,  by  an  action  at 
law  in  the  name  pf  the  assignor,  the  disputed  right  may  be  perfectly 
vindicated  and  the  wrong  done  by  the  denial  of  it  fully  redressed. 
To  hold  otherwise  would  be  to  enlarge  the  jurisdiction  of  courts  of 
equity  to  an  extent,  the  limits  of  which  could  not  be  recognized,  and 
that,  in  cases  where  the  only  matters  in  controversy  would  be  purely 
legal  rights. 

In  opposition  to  this  view,  a  passage  from  Story,  Eq.  Jur.  §  1057a, 
is  cited  and  relied  on  in  argument,  in  which  that  learned  author, 
after  stating  that  it  had  been  "recently  held  that  the  assignee  of  a 
debt,  not  in  itself  negotiable,  is  not  entitled  to  sue  the  debtor  for  it 
in  equity,  unless  some  circumstances  intervened  which  show  that  his 
remedy  at  law  is,  or  may  be,  obstructed  by  the  assignor,"  adds  that 
"this  doctrine  is  apparently  new,  at  least  in  the.  broad  extent  in 
which  it  is  laid  down,  and  does  not  seem  to  have  been  generally 
adopted  in  America.  On  the  contrary,  the  more  general  principle 
established  in  this  country  seems  to  be  that  wherever  an  assignee 
has  an  equitable  right  or  interest  in  a  debt  or  other  property,  (as  the 
assignee  of  a  debt  certainly  has,)  then  a  court  of  equity  is  the  proper 
forum  to  enforce  it ;  and  he  is  not  to  be  driven  to  any  circuity  by  in- 
stituting a  suit  at  law  in  the  name  of  the  person  who  is  possessed  of 
the  legal  title."  In  the  next  paragraph,  however,  it  is  admitted  that 
"if  the  assignment  be  of  a  contract  involving  the  consideration  and 
ascertainment  of  unliquidated  damages,  as  in  case  of  the  assignment 
of  a  policy  of  insurance,  then,  unless  some  obstruction  exists  to  the 
remedy  at  law,  it  would  seem  that  a  court  of  equity  ought  not,  or 
might  not,  interfere  to  grant  relief;  for  the  facts  and  the  damages 
are  properly  matters  for  a  jury  to  ascertain  and  decide.  But  the 
same  objection  would  not  lie  to  an  assignment  of  a  bond  or  other 
security  for  a  fixed  sum." 
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The  doctrine  referred  to  in  this  passage  as  "apparently  new,"  is 
that  stated  hy  Yioe-Chanoellor  Sha.dwell  in  Hammond  y.  Messenger, 
9  Bim.  327-882,  where  be  said : 

"If  this  case  were  stripped  of  all  special  circumstances,  it  would  be  simply 
a  bill  filed  by  a  plaintifE  who  bad  obtained  from  certain  persons,  to  whom  a 
debt  was  due,  a  right  to  sue  in  their  name  for  the  debt.  It  is  quite  new  to 
me,  in  such  a  simple  case  as  that,  this  court  allows,  in  the  first  instance,  a 
bill  to  be  filed  against  the  debtor  by  the  person  who  has  become  the  assignee 
of  the  debt.  I  admit  that  if  special  circumstances  are  stated,  and  it  is  repre- 
sented that,  notwithstanding  the  right  which  the  party  has  obtained  to  sue  in 
the  name  of  the  creditor,  the  creditor  will  interfere  and  prevent  the  exercise 
of  that  right,  this  court  will  interpose  for  the  purpose  of  preventing  that  spe- 
cies of  wrong  being  done;  and  if  the  creditor  will  not  allow  the  matter  to 
be  tried  at  law  in  his  name,  this  court  hafi  a  jurisdiction  In  the  first  instance 
to  compel  the  debtor  to  pay  the  debt  to  the  plaintiff,  especially  in  a  case  where 
the  act  done  by  the  creditor  is  done  in  collusion  with  the  debtor.  If  bills  of 
this  kind  were  allowable,  it  is  obvious  they  would  be  pretty  frequent; 
but  I  never  remember  any  instance  of  such  a  bill  as  this  being  filed,  unaccom- 
panied by  special  circumstances." 

And,  aocordingly,  the  supreme  jtidicia^  court  of  Massaohnsetts,  in 
Walker  y.  Brooks,  125  Mass.  241,  held  that  "a  court  of  equity  will 
not  entertain  a  bill  by  the  assignee  of  a  strictly  legal  right,  merely 
upon  the  ground  that  he  cannot  bring  an  action  at  law  in  his  own 
name,  nor  unless  it  appears  that  the  assignor  prohibits  and  prevents 
such  an  action  from  being  brought  in  his  name,  or  that  an  action  so 
brought  would  not  afford  the  assignee  an  adequate  remedy."  And 
Chief  Justice  Gbat,  delivering  its  opinion  in  that  case,  referring  to 
the  passage  from  Story  to  the  contrary,  said :  "But  the  adjudged 
cases,  including  those  cited  by  the  learned  commentator,  upon  being 
examined,  fail  to  support  his  position,  and  show  that  the  doctrine  of 
Hammond  v.  Messenger  is  amply  sustained  by  earlier  authorities  in 
£ngland  and  in  this  country."  This  conclusion  he  then  verifies  by 
a  review  of  the  cases  from  the  time  of  Lord  Chancellor  Eino,  whose 
decision  in  Dhegehoft  v.  London  Assurance  Co.  was  affirmed  in  the 
house  of  lords,— Mosely,  83;  4  Brown,  Pari.  Cas.  (2d  Ed.)  436 ; — fol- 
lowed by  Lord  Hardwicee,  in  Motteaux  v.  London  Assurance  Co.  1 
Atkyns,  646,  647,  and  Lord  LoiroHBOBOuaH,  in  Caton  v.  Burke,  1 
Brown,  Gh.  484,  to  Vice-Chancellor  Eniqht  Bbdob,  in  Rose  v.  Clarke, 
1  Younge  &  C.  Ch.  584,  548;  and  in  this  country  from  Carter  v. 
United  Ins.  Co.  1  Johns.  Ch.  468,  by  Chancellor  Kent;  and  Ontario 
Bank  v.  Mumford,  2  Barb.  Ch.  596,  616,  by  Chancellor  Walworth  ; 
including  several  others  in  various  states.     He  then  points  out  that 
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in  Riddle  t.  MandevUle,  5  Granoh,  322,  the  prinoipal  case  oited  by 
Mr.  Jnstice  Stobt  in  support  of  his  statement,  a  bill  in  eqaity  by  an 
indoraee  of  a  promissory  note  against  a  remote  indorser  was  sub- 
tained  by  this  court,  upon  the  ground  that  in  Virginia,  the  law  of 
which  governed  the  case,  no  remedy  at  law  could  be  had  against 
him,  except  by  the  circuitous  course  of  successive  actions  by  each  in- 
dorsee against  his  immediate  indorser,  and  that,  in  that  particular 
case,  the  intermediate  party  was  insolvent;  and  that  Chief  Justice 
Mabshall,  who  delivered  the  opinion  in  that  case,  did  not  consider 
it  as  establishing  the  general  proposition  for  which  it  was  oited,  was 
manifest  from  his  opinion  in  the  later  ease  of  Lenox  v.  Robertt,  2 
Wheat.  373,  in  which  the  assignee  of  all  the  property  of  a  banking 
corporation  was  allowed  to  maintain  a  biU  in  equity  in  his  own  name 
upon  a  promissory  note  which  had  not  been  formally  indorsed  to  him, 
for  the  reason  that,  "as  the  act  of  incorporation  had  expired,  no  ac- 
tion could  be  maintained  at  law  by  the  bank  itself." 

The  same  doctrine  had  received  a  pointed  application  by  this  court 
in  the  case  of  Thompson  v.  Railroad  Cos.  6  Wall.  184.  That  case 
was  commenced  in  the  state  court  in  Ohio,  by  the  parties  in  interest, 
in  their  own  name,  although  only  beneficially  entitled,  in  accprdance 
with  the  Code  of  the  state.  It  was  removed  into  the  circuit  court, 
where  the  plaintiffs  filed  a  bill  in  equity,  because  their  title  was 
equitable  merely.  A  decree  in  their  favor,  on  appeal,  was  reversed 
by  this  court;  Mr.  Jnstice  Davis  remarking,  in  the  opinion,  that 
"this  case  does  not  present  a  single  element  for  equitable  jurisdiction 
and  relief,"  and  added: 

«  The  absence  of  a  plain  and  adequate  remedy  at  law  Is  the  only  test  of 
equity  jurisdiction,  and  it  is  manifest  that  a  resort  to  a  court  of  chancery  was 
tuft  necessary  in  order  to  enable  the  railroad  companies  to  collect  their  debt." 

That  decision  has  been  oited  with  approval  in  the  subsequent  cases 
of  Walker  v.  DreviUe,  12  Wall.  4*2;  Van  Harden  v.  Morton,  99  U.  S. 
880;  and  Hunt  v.  HoUingstDorth,  100  U.  S.  103. 

In  the  present  case,  the  complainant  had  a  plain  and  adequate 
remedy  at  law  by  an  action  in  the  name  of  Allen,  whose  willingness 
to  permit  his  name  to  be  so  used,  in  accordance  with  his  agreement 
to  that  effect,  is  manifest  from  the  fact  that  in  the  original  bill  he 
was  named  as  one  of  the  complainants.  There  was,  therefore,  no 
error  committed  by  the  circuit  court  in  dismissing  the  amended  bill 
for  want  of  jurisdiction  in  equity.  The  decree  is  accordingly  af- 
firmed. 
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(106  U.  S.  6U) 

Albbioet  and  others  v.  Teas. 

(Jannuy  22, 1883.) 
JiTBiBDTcnoN— Cabn  AsiBnxa  uudbr  Patxkt  Lawb— LiCEirBKB  or  Patkbtbk. 

Where  tlie  only  complaint  made  In  the  bill  ia  that  appellantawere  fraudulently  ex- 
cluding the  appellee  from  an  inspection  of  their  books  of  account,  and  refusing 
to  pay  him  the  sums  due  for  royalties  under  his  contract,  and  there  is  no  issue 
touching  the  construction  or  validity  of  the  patents  granted  to  the  appellee,  oi 
their  infringement,  JiM,  thai  the  case  ia  not  one  arising  under  the  patent 
laws  of  the  United  States. 

The  fact  that  appellants  had  licenses  to  use  other  patents  under  which  they  were 
manufacturing  goods,  does  not  give  the  right  to  litigate  their  cause  in  the 
United  States  courts,  because  certain  goods,  which  they  asserted  were  made 
under  the  other  patents,  the  appellee  asserted  were  really  made  under  bia. 

Appeal  from  the  Circait  Court  of  the  United  States  for  the  Dis* 
trict  of  New  Jersey. 

This  was  a  suit  in  equity  originally  brought  in  the  court  of  chan- 
cery of  the  state  of  New  Jersey  by  Andrew  Teas,  the  appellee,  against 
the  appellants,  Andrew  Albright,  Edwin  B.  Cahoone,  and  Samuel  E. 
Tompkins.  The  bill  alleged  that  Teas  was  the  inventor  and  patentee 
of  certain  improvements  in  coach-pads,  harness-saddles,  and  saddle- 
trees, covered  by  three  certain  letters  patent  issued  to  him ;  that  on 
February  1,  1876,  he  made  ain  agreement  in  writing  of  that  date 
with  Albright  and  Cahoone,  which  was  in  substance  as  follows :  Teas 
agreed  on  his  part  to  make  assigtmients  of  said  letters  patent  to 
Albright  and  Cahoone,  and  also  of  certain  other  letters  patent  for 
which  he  had  made  application  to  the  patent-office,  and  also  of  any 
other  patents  which  he  might  obtain  for  improvements  in  gig-saddles 
and  coach-pads  for  harness;  in  consideration  whereof  Albright  and 
Cahoone  agreed  that  they  would  "use  their  best  endeavors  to  have 
the  aforesaid  inventions  worked,  goods  manufactured  and  sold  to  the 
best  advantage  of  themselves  and  said  Teas,"  and  to  pay  Teas  cer- 
tain specified  royalties  for  the  use  of  the  patented  improvements,  and 
pay  "all  just  and  necessary  expenses  for  the  purpose  of  procuring 
and  sustaining  all  of  said  letters  patent  against  infringers,"  provided 
it  be  for  the  mutual  interests  of  and  financial  benefits  to  all  the  parties 
to  the  agreement. 

The  bill  further  alleged  that  Teas  did  assign  the  patents  as  stipu- 
lated in  the  agreement  and  that  the  agreement  was  in  full  force; 
that  a  large  amount  of  goods,  in  which  the  improvements  covered  by 
the  patents  of  the  complainant  were  used,  bad  been  manufactured 
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by  Albright  and  Cahoone  under  the  name  of  the  Cahoone  Manufact- 
nring  Company,  and  by  Tompkins,  Albright,  and  Cahoone,  under  the 
firm  name  of  Samuel  £.  Tompkins,  Cahoone  &  Co.;  that  the  de- 
fendants had  failed  to  render  proper  statements  of  the  quantity  of 
goods  manufactured  by  them;  that  complainant  believed  there  was 
a  large  amount  due  him  under  said  contract  for  royalties ;  and  that 
he  had  tried  without  success  to  obtain  an  inspection  of  the  account 
books  of  defendants  to  ascertain  what  was  so  due  him. 

The  bill  prayed  for  discovery,  for  an  account  of  the  sums  due  the 
complainant  for  royalties  under  said  contract,  and  for  a  decree 
against  Albright  and  Cahoone  for  the  amount  found  to  be  due  from 
them  to  him  on  said  account  and  for  general  relief. 

Albright  and  Cahoone  filed  a  joint  and  several  answer  and  Tomp- 
kins  a  several  answer  to  the  biU. 

Albright  and  Cahoone  in  their  answer  neither  admitted  nor  denied 
that  Teas  was  the  original  inventor  of  the  patents  assigned  to  them, 
but  they  denied  that  he  had  not  free  access  to  their  books  of  account. 
They  averred  that  they  had  rendered  full  accounts  and  made  all  pay- 
ments due  to  Teas  under  the  agreement  set  forth  in  the  bill ;  that  if 
any  disputes  existed  between  Teas  and  defendants,  they  arose  from 
a  wrong  construction  put  in  the  agreement  by  Teas,  and  from  un- 
founded claims  by  him  as  to  his  rights  under  it;  that  at  the  time  of 
the  agreement  they  were  in  litigation  with  Tompkins  in  respect  to 
certain  patents  held  by  him  for  improvements  in  saddle-trees ;  that 
the  litigation  and  rivalry  impaired  the  business  of  all  three,  and  that 
in  October,  1877,  they  settled  their  differences  with  Tompkins  and 
united  their  business  with  his,  and  it  had  since  been  carried  on  by 
the  firm  of  Tompkins,  Cahoone  &  Co.,  which  had  been  entitled  to  use 
all  the  patents  of  both  parties,  and  that  the  new  firm  had  manufact- 
ured many  goods  without  employing  any  of  the  improvements  de- 
scribed in  the  patents  of  Teas,  and  had  manufactured  many  to  which 
they  had  applied  the  improvements  covered  by  the  Teas  patents,  in 
connection  with  those  covered  by  patents  of  Tompkins  and  others; 
that  Tompkins  had  always  disputed  the  valae  and  validity  of  the  Teas 
patents,  but  that  they — Albright  and  Cahoone — bad  always  been 
anxious  to  fulfill  their  agreement  with  Teas,  and  had  paid  royalties 
on  all  goods  to  the  manufacture  of  which  it  could,  by  any  reasonable 
construction,  be  claimed  that  the  improvements  covered  by  the  Teas 
patents  had  been  applied,  and  that  if  Teas  claimed  more,  it  was  be- 
cause be  insisted  that  goods  made  under  the  patents  of  Tompkins 
were  infringements  on  his  patents. 
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Tompkins  made  substantially  the  same  denials  and  averments  in 
his  answer.  He  also  averred  that  he  was  not  a  party  to  the  agree- 
ment with  Teas,  and  denied  all  obligations  under  it.  He  alleged  that, 
though  he  had  always  disputed  the  validity  of  the  Teas  patents,  he  had 
desired  to  enable  his  partners,  Albright  and  Cahoone,  fairly  to  fulfill 
their  agreement  with  Teas,  and  that  it  had  been  fulfilled,  and  al' 
moneys  had  been  paid  him  to  which  he  was  entitled  for  goods  made 
under  his  patents. 

Beplicationswere  filed  to  these  answers,  and  the  parties  proceeded  to 
take  testimony.  While  the  taking  of  the  testimony  was  going  on,  some 
correspondence  took  place  between  the  counsel  of  the  parties,  in  which 
counsel  for  defendants  specified  a  large  number  of  articles  which  they 
admitted  that  the  defendants  were  manufacturing  under  the  Teas 
patents,  and  gave  a  list  of  19  other  articles  manufactured  by 
the  defendants,  which  they  contended  were  not  made  under  the  Teas 
patents,  and  did  not,  therefore,  fall  within  the  agreement  between  Teas 
and  Albright  and  Cahoone.  Thereupon  the  defendants  filed  a  peti- 
tion for  the  removal  of  the  cause  to  the  circuit  court  of  the  United 
States,  in  which  they  alleged  that  all  the  parties  to  the  suit  were  citi- 
zens of  the  state  of  New  Jersey,  but  that  the  salt  was  one  arising  un- 
der the  patent  laws  of  the  United  States,  and  exclusively  within  the 
cognizance  of  the  courts  of  the  United  States,  and  removable  under 
the  act  of  March  8, 1875,  (18  St.  470.)  Upon  this  petition  the  cause 
was  removed  to  the  circuit  court  of  the  United  States  for  the  district  of 
New  Jersey  By  consent  of  parties  an  interlocutory  order  was  made 
in  the  circuit  court  referring  the  cause  to  a  master  to  report  the 
amount  due  the  complainant,  if  anything,  for  royalty  npon  the  arti- 
cles, enumerating  them,  in  the  manufacture  of  which  the  patented 
improvements  of  the  complainant  were  used. 

Up<m  final  hearing,  the  testimony  having  been  dosed,  the  counsel 
for  the  complainant  moved  the  circuit  court  to  remand  the  cause  to  the 
state  court  of  chancery,  and  the  court  declaring  its  opinion  to  be  that 
the  suit  was  not  one  arising  under  any  of  the  laws  of  the  United  States, 
but  was  one  overwhich  the  United  States  courts  had  no  jurisdiction,  and 
that  it  was  a  suit  for  an  accounting  and  relief  for  the  settlement  of 
controversies  under  a  contract  of  which  the  state  courts  had  full  cogni- 
zance, ordered  the  cause  to  be  remanded  to  the  state  court.  To  obtain 
a  review  of  this  order  the  present  appeal  was  taken  by  Tompkins,  Al- 
bright, and  Cahoone,  defendants  in  the  circuit  court. 

A.  Q.  Keasbey  and  J.  C.  Clayton,  for  appellants. 

Walter  H.  Smith,  for  appellee. 


Digitized  by 


Google 


ALBBIOHT  r.  TBA8..  658 

Woods,  J.  The  contention  of  the  appellants  is  that  the  case  is 
one  "arising  under  the  *  *  *  laws  of  the  United  States,"  and 
was,  therefore,  properly  removable  from  the  state  to  the  United 
States  courts,  and  shonld  not  have  been  remanded.  It  is  clear,  from 
an  inspection  of  the  bill  and  answers,  that  the  case  is  founded  upon 
the  agreement  in  writing  between  the  appellee  and  the  appellants 
Albright  and'  Gahoone,  by  which  the  former,  for  a  consideration 
therein  specified,  transferred  to  the  latter  his  interest  in  certain  let- 
ters patent.  The  suit  was  brought  to  recover  the  consideration  for 
this  transfer,  and  was  not  based  on  the  letters  patent.  The  appel- 
lants insist,  however,  that  evidence  was  taken  in  the  cause  by  the 
appellee  for  the  purpose  of  proving  that  they  were  using  his  patented 
improvements  in  the  manufacture  of  goods  for  which  they  paid  him 
no  royalty,  and  which  they  contended  did  not  embody  the  improve- 
ments covered  by  his  patents;  that  the  testimony  developed  a  oon- 
troversy  between  the  parties  on  the  question  whether  the  goods 
manufactured  by  the  appellants  under  the  Tompkin.s  and  other  pat- 
ents owned  by  them,  were  or  were  not  infringements  on  the  patents 
of  appellee;  consequently  that  questions  of  infringement  and  of  the 
construction  of  the  claims  of  appellee's  patents  were  necessarily  in- 
volved in  the  case,  and  therefore  it  was  one  arising  under  the  pat- 
ent laws  of  the  United  States.  We  search  the  bill  of  complaint  in  vain 
to  find  any  averments  raising  these  questions.  It  makes  no  issue 
touching  the  construction  of  the  patents  granted  the  appellee,  or  their 
validity  or  their  infringement.  The  only  complaint  made  in  the  bill  is 
that  the  appellants  were  fraudulently  excluding  the  appellee  from  an 
inspection  of  their  books  of  account,  and  refusing  to  pay  him  the  sums 
due  for  royalties  under  his  contract.  And  the  prayer  of  the  bill  was 
for  a  discovery,  an  account  of  what  was  due  appellee  under  his  con- 
tract, and  a  decree  for  the  amount  found  to  be  due  him.  On  the 
face  of  the  bill,  therefore,  the  case  is  not  one  arising  under  the  pat- 
ent laws  of  the  United  States.     WUson  v.  Sandford,  10  How.  99. 

The  testimony  on  which  appellants  rely  to  show  the  jurisdiction  of 
the  circuit  court  is  not  before  us,  but  conceding  that  it  discloses  the 
controversy  which  appellants  assert  it  does,  the  question  arises,  does 
this  fact  give  the  courts  of  the  United  States  jurisdiction  of  the  case  ? 
Tompkins  is  the  only  one  of  the  appellants  who  questions  the  valid- 
ity of  the  appellee's  patents.  But  he  is  not  a  party  to  the  contract 
between  appellee  and  Albright  and  Gahoone,  and  no  relief  is  prayed 
against  him  by  the  bill;  and  though  he  says  in  his  answer  that  he 
had  always  disputed  the  value  and  validity  of  the  patents  of  appellee, 
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he  raises  no  issnes  thereon.  The  fact  that  he  is  made  a  party  defend- 
ant to  the  bill  can,  therefore,  have  no  effect  on  the  question  in  hand. 
In  passiu(i;  on  the  question  of  jnrisdiotion  the  case  is  to  be  con- 
sidered as  if  Albright  and  Gahoone  were  the  only  defendants.  The 
appellee,  before  the  oommenoement  of  the  suit,  sold  and  transferred 
to  Albright  and  Cahooue  all  his  title  and  interest  in  the  inventions  cov- 
ered by  his  patents.  The  transfer  was  absoiate  and  unconditional. 
No  right,  therefore,  secored  to  the  appellee  in  the  patent  by  any  act 
of  congress  remained  in  him.  He  had  no  right  to  proseoate  any  one 
for  infringements  of  his  patents,  or  to  demand  damages  therefor  or  an 
acconnt  of  profits.  He  was  entitled  to  the  royalties  secared  by  his 
contract  and  nothing  more.  And  the  only  qaestion  raised  by  the  bill 
of  complaint  and  the  answer  of  Albright  and  Gahoone  was  simply 
this :  What  is  the  stun  due  the  appellee  from  Albright  and  Gahoone 
for  his  royalties  nnder  his  contract  ?  In  ascertaining  this  amount,  it, 
of  course,  became  necessary  to  inquire  what  goods  were  manufactured 
by  the  appellants  under  the  patents  of  the  appellee.  In  prosecuting 
this  inquiry  an  incidental  question  might  arise,  namely,  what  goods 
were  manufactured,  by  the  appellants  under  other  patents  of  which 
they  were  the  owners  or  licensees  ?  Bat  this  incidental  and  collateral 
inquiry  does  not  change  the  nature  of  the  litigation.  The  fact  that 
Albright  and  Gahoone  had  licenses  to  use  other  patents  under  which 
they  were  manufacturing  goods,  does  not  give  them  the  right  to  liti- 
gate their  cause  in  the  United  States  courts  because  certain  goods, 
which  they  asserted  were  made  under  the  other  patents,  the  appellee 
asserted  were  really  made  under  his.  The  suit,  notwithstanding  the 
collateral  inquiry,  still  remains  a  suit  on  the  contract  to  recover  roy- 
alties, and  not  a  suit  upon  the  letters  patent.  It  arises  solely  upon 
the  contract  and  not  upon  the  patent  laws  of  the  United  States.  In 
fact,  it  does  not  appear  that  there  is  any  dispute  whatever  between  the 
parties  in  reference  to  the  construction  of  the  patents  of  the  appellee. 
The  controversy  between  them,  as  stated  by  the  appellants  themselves, 
is  whether  certain  goods  manufactured  by  them  embody  the  inven- 
tion covered  by  the  appellee's  patents.  This  does  not  necessarily 
involve  a  construction  of  the  patents.  Both  parties  may  agree  as 
to  what  the  patented  invention  is,  and  yet  disagree  on  the  question 
whether  the  invention  is  employed  in  the  manufacture  of  certain 
specified  goods.  The  controversy  between  the  parties  in  this  case  is 
clearly  of  the  latter  kind.  The  case  cannot,  therefore,  be  said  to  be 
one  which  grows  out  of  the  legislation  of  congress.  Neither  party 
asserts  any  right,  privilege,  claim,  protection,  or  defense  founded,  in 
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irhole  or  in  part,  on  any  law  of  the  United  States.  We  are,  there* 
fore,  of  opinion  that,  even  if  we  go  oataide  the  pleadings  and  look  into 
the  testimony,  the  case  is  not  one  arising  under  the  laws  of  the  United 
States,  and,  consequently,  that  the  courts  of  the  United  States  had 
no  jurisdiction  to  entertain  it. 

The  cases  adjudged  by  this  and  other  courts  of  the  United  States 
sustain  this  conclusion.  In  the  case  of  Wilton  v.  Sandford,  ubi  supra, 
the  object  of  the  bill  was  to  set  aside  a  contract  made  by  the  appel- 
lant with  the  appellees,  by  which  he  had  granted  them  permission  to 
use  and  vend  to  others  to  be  used  one  of  Wood  worth's  planing-ma- 
chines  in  the  cities  of  New  Orleans  and  Lafayette,  and  also  to  obtain 
ap  injunction  against  the  farther  use  of  the  machine,  on  the  ground 
that  it  was  an  infringement  of  his  patent  rights.  Upon  this  cause 
the  court,  speaking  by  Mr.  Chief  Justice  Taney,  said : 

"The  dispute  in  this  case  does  not  arise  under  any  act  of  congress,  nor  does 
the  decision  depend  upon  tlie  construction  of  any  law  in  relation  to  patents. 
It  arises  out  of  the  contract  stated  in  the  bill,  and  there  is  no  act  of  congress 
providing  for  or  regulating  contracts  of  this  kind.  The  rights  of  the  parties 
depend  altogether  upon  common-law  and  equity  principles." 

The  case  of  Hartell  v.  Tilghman,  99  U.  S.  547.  is  also  in  point.  In 
that  case  Hartell,  the  complainant,  alleged  that  he  was  the  original 
patentee  and  inventor  of  a  process  for  cutting  and  engraving  stone, 
glass,  metal,  and  other  bard  substances  by  what  is  known  as  the 
sand-blast  process;  that  the  defendants  had  paid  him  s  considerable 
sum  for  machines  necessary  in  the  use  of  his  invention,  and  had  also 
paid  him  during  several  months  the  royalty  which  he  askdd  for  the 
use  of  the  invention  described  in  and  secured  by  his  patent;  that  the 
defendants  refused  to  do  certain  other  things,  which  the  complainant 
charged  to  have  been  a  part  of  the  consideration  of  the  contract  be- 
tween them,  whereupon  he  had  forbidden  them  further  to  use  his  in- 
vention, and  that  the  defendants  had  disregarded  this  prohibition. 
The  bill  prayed  for  an  injunction,  an  account  of  profits,  and  dam- 
ages. 

The  defendants  admitted  the  validity  of  the  patent,  their  use  of  it, 
and  their  liability  for  its  use  under  their  contract  with  the  complain- 
ant, and  offered  to  perform  all  that  the  contract  required  them  to 
perform.     All  the  parties  were  citizens  of  the  same  state. 

Upon  this  case  the  question  of  the  jurisdiction  of  the  United  States 
courts  was  raised,  and  this  court,  after  a  review  of  several  cases  bear- 
ing on  the  subject,  held  that  the  suit  was  not  one  arising  under  the 
laws  of  the  United  States,  and  that  the  circuit  court  had  no  jurisdic- 
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-  tion  of'  the  oase,  and  reversed  its  decree,  and  remanded  the  oanse, 
with  directions  to  dismisB  the  bill. 

The  argoment  against  the  jurisdiction  in  the  case  under  considera- 
tion is  stronger  than  in  the  two  cases  above  referred  to.  In  each  of 
these  cases  the  object  of  the  complainant  in  filing  the  bill  was  to  go 
behind  the  agreement  under  which  the  defendant  had  contracted  for 
the  right  to  use  the  complainant's  invention,  and  to  obtain  an  injuno- 
tion  against  the  defendant  as  an  infringer.  In  this  case  the  appellee 
admits  the  contract  to  be  in  force,  and  simply  seeks  to  compel  its  per- 
formance. 

The  following  cases  cited  by  this  court  in  HarteU  t.  Tilghman  are 
in  accord  with  the  views  we  have  expressed :  Goodyear  v.  India  Rvb- 
ber  Co.  4  Blatchf.  63;  Merserole  v.  Union  Paper  Collar  Co.  6  Blatchf. 
856 ;  Blanehard  v.  Sprague,  1  Cliff.  388 ;  HiU  T.  Whiteomb,  1  Holmes, 
317. 

From  the  conclusions  reached  by  us,  it  follows  that  the  decree 
of  the  circuit  ooort  remanding  the  cause  to  the  state  ooort  must  be 
afi&rmed. 


(107  TT.  S.  686) 

AifBTiKB  r.  Chotead  and  others. 
(Janiuiy  22, 1883.) 

OOKBPIIiAOT  TO  CEDBAT — RbHEDT  AT  LaW— PaTXNTS  FOB  ImvUNTIOWB. 

Where  the'  suit  is  brought  to  recover  damages  for  an  unlawful  and  fraudulent  con- 
spiracj  to  cheat  plaintiff  out  of  his  interest  in  the  origioal  invention,  which  is 
the  subject-matter  of  the  controversy,  the  remedy  is  at  law,  and  not  in  equity. 

The  words  "  fraud  "  and  "  conspiracy  "  alone  in  the  pleadings  cannot  make  a  case 
for  the  interference  of  a  court  of  equity  Until  associated  with  some  specific 
acts,  for  which  one  person  is  in  law  responsible  to  another,  they  have  no  mora 
effect  than  other  words  of  unpleasant  signification. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

iS.  8.  Henkle  and  0.  D.  Barrett,  for  appellant. 

P.  Phillipt  and  W.  Hallett  PhiUips,  for  appellees. 

Waits,  G.  J.  This  is  a  suit  in  equity,  and  the  case  made  by  the 
biU  may  be  stated  as  follows : 

Ambler,  the  appellant,  and  one  B.  M.  Whipple,  invented  an  improved  mode 
of  manufacturing  gas  from  petroleum,  for  which  they  were  about  to  apply 
for  patents,  and  being  desirous  of  securing  each  to  the  other  one  undivided 
half  of  what  they  were  doing,  on  the  twenty-fourth  of  May,  1869,  entered 
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into  an  agteement  of  copartnership  to  effect  that  object    The  third  artic)« 
of  the  agreement  was  as  follows: 

"Article  S.  B.  M.  Whipple  shall  hare  the  ex<dii8lTe  and  entire  '  business 
management'  of  the  same,  so  as  to  include  the  introduction  of  said  Invention 
to  public  use,  and  to  secure,  as  for  as  possible,  the  adoption  of  the  same,  both 
in  this  country  and  in  all  other  countries ;  and  for  which  purpose,  and  all 
and  singular  the  purposes  incident  thereto,  the  said  B.  M.  Whipple  shall  have 
full  and  ample  power  and  authority,  and  is  hereby  granted  by  said  Ambler  full 
power  and  authority,  to  act  for  him  in  the  premises,  to  sign  his  name,  and 
make  his  seal  to  any  instrument,  and  all  instruments  of  writing  needful  and 
necessary  to  carry  out  the  object  and  intention  of  this  agreement,  as  fully  and 
entirely  as  the  same  may  be  done  by  the  said  Ambler  if  personally  present  at 
the  doing  thereof;  and  the  said  A.  I.  Ambler  hereby  ratifles  and  confirms  all 
and  singular  whatsoever  may  be  legally  and  lawfully  done  in  and  about  the 
premises." 

All  patents  secnred  for  ttie  invention  were  to  be  put  into  the  business  and 
owned  by  the  parties  in  equal  shares.  The  proceeds  of  sales  and  all  other 
profits  were  to  be  equally  divided. 

For  the  purpose  of  carrying  into  effect  the  provisions  of  the  partnership 
agreement,  Ambler,  on  the  twenty-fifth  of  May,  executed  to  Whipple  an  as- 
signment of  all  his  interest  in  the  invention  and  in  the  patentstliat  might  be 
issued  thereon.  The  agreement  and  the  assignment  were  both  recorded  in 
the  patent-oflSce.  On  the  thirteenth  of  July,  1869,  a  patent  was  issued  to 
Whipple  &  Ambler  for  »  Whipple  A  Ambler's  Steam  Petroleum  Gas-generatr 
ing  Apparatus,"  which  was  embitused  in  their  inventions.  In  September,  1869, 
Whipple  fraudulently  determined  to  exclude  Ambler  from  the  benefits  of  their 
undertaking,  and  to  accomplish  that  purpose  formed  another  partnersliip  witl< 
one  Thomas  S.  Dickerson,  to  whom,  in  October,  1869,  a  patent  was  issued  fur 
an  improved  mode  of  manufacturing  gas  from  petroleum,  which  was  the  in 
vention  of  Whipple  &  Ambler.  Afterwards  another  patent  was  issued  to 
Whipple  Sb  Dickerson,  which  came  within  the  scope  of  the  Whipple  &  Am- 
bler experiments.  In  this  condition  of  affairs.  Ambler,  on  the  fourth  of  Jan- 
uary, 1870,  began  a  snit  in  equity  in  the  supreme  court  of  the  District  of  Co- 
lumbia against  Whipple  &  Dickerson,  the  object  of  which  was  to  bring  the 
Dickerson  and  the  Whipple  &  Dickerson  patents  into  the  Whipple  A  Ambler 
partnership,  and  to  get  an  account  of  sales  and  profits.  The  supreme  court  of 
the  district  dismissed  the  bill,  but  on  appeal  to  this  court  that  decree  was  re- 
versed at  the  October  term,  1874,  and  the  cause  remanded  with  instructions 
to  enter  another  decree,  "  declaring  Whipple  &  Dickerson  to  hold  in  trust  for 
the  benefit  of  Ambler  to  the  extent  of  one-half  of  the  two  patents  issued  to 
them,"  and  *<  that  an  accounting  be  had  as  to  the  profits  realized  by  them,  or 
either  of  them,  from  the  use  or  sale,  or  otherwise,  arising  from  said  patents." 
Ambler  v.  Whippla,  20  Wall.  559.  A  decree  was  entered  in  the  court  of  the 
district  on  the  second  of  February,  1875,  in  accordance  with  this  mandate, 
and  afterwards  upon  an  accounting  a  balance  was  found  due  from  Whipple  of 
$666,052.85.  Whipple  is  insolvent,  and  the  amount  due  from  him  is  uncol- 
lectible. On  or  about  the  twenty-first  of  April,  1870,  Whipple  &  Dickerson 
sold  and  oonv^ed  to  James  Q.  Blunt  and  Merritt  H.  Insley,  of  the  state  of 
Kansas,  the  right  to  use  the  Dickeraon  patent  in  Missouri  for  $35,000,  and  on 
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the  twenty-third  of  December,  1871,  the  right  to  use  the  Whipple  &  Dicker- 
son  patent  in  the  same  state  for  the  same  sum.    On  the  eighteenth  of  Decern-  i 
ber,  1871,  Charles  P.  Choteau,  Gerard  B.  Allen,  Charles  H.  Feck,  SUlson  ' 
Hutchins,  Theodore  Laveille,  George  H.  Eea,  Albert  C.  ElUthorpe,  John  Kup-  | 
ferle,  James  G.  Blunt,  M.  H.  Insley,  Charles  P.  Warner,  Frank  Gregory,  and 
Oliver  B.  Filley  organized  a  corporation  under  the  general  corporation  law                   ] 
of  Missouri  by  the  name  of  the  Missouri  Liquid  Fuel  Illuminating  Company, 
with  an  authorized  capital  of  9500,000,  divided  into  5,000  shares  of  $100  each. 
The  persons  thus  organizing  the  corporation  were,  by  the  articles  of  associar 
tion,  constituted  directors  for  the  first  year.    On  the  twenty-third  of  Decem- 
ber, 1871,  Blunt  &  Insley,  in  consideration  of  $83,000  in  cash,  or  its  equiva- 
lent, and  $417,000  in  capital  stock,  assigned  to  this  company  all  their  right  to 
the  Dickersou  and  Whipple  &  Dickersou  patents  for  the  state  of  MissourL 
At  the  same  time  Whipple  &  Dickerson  agreed  with  the  company  to  make 
such  conveyance  as  might  be  deemed  necessary  to  perfect  the  title  of  the  com- 
pany under  the  assignment  from  Blunt  &  Insley.    When  these  several  trans- 
actions took  place  all  the  parties  had  full  notice  of  all  the  rights  and  claims 
of  Ambler  in  the  premises. 

This  suit  is  brought  against  Choteau,  Harrison,  Allen,  Feck,  Bea,  La- 
veille, Warner,  Gregory,  and  Filley.  All  the  other  corporators  and  directors, 
or,  so  far  as  appears,  stockholders,  of  the  Missouri  corporation  are  named 
as  defendants  in  the  bill,  but  they  were  never  served  with  process,  and  have 
never  appeared.  Neither  Whipple,  Dickerson,  nor  the  Missouri  corporation  is 
even  named  as  defendant.  The  persons  who  are  served,  and  who  appear  in 
the  cause,  hold,  or  are  interested  in,  the  stock  of  the  corporation  to  the  amount 
of  $150,000,  or  thereabouts.  The  bill  abounds  in  charges  of  fraud  and  con- 
spiracy, in  a  general  way,  against  all  the  persons  who  are  named,  whether 
parties  to  the  suit  or  not,  but  so  far  as  the  defendants  served  with  process  are 
concerned,  the  only  specific  allegation  to  be  found  is  that,  being  "  incorporators 
of  the  Missouri  Liquid  Fuel  &  Illuminating  Company,"  they  '*  made  said  pur- 
chase, and  paid  said  large  sum  of  money  with  full  knowledge  of  the  trust,  and 
of  the  fraud  and  breach  of  trust  aforesaid,  [that  of  Whipple  &  Dickerson,]  and 
with  lawful  and  timely  notice  of  your  orator's  legal  rights  and  equitable  title 
therein,  without  any  effort  whatever  on  the  part  of  said  directors  of  said  com- 
pany to  protect  your  orator's  share  of  the  purchase  money,  as  they  were  bound 
In  law,  in  equity,  and  good  conscience  to  do  in  this  behalf,  and  without  the 
knowledge  or  consent  of  your  orator,  and  to  your  orator's  damage  and  in- 
jury." 

At  the  opening  oi  the  bill  it  is  expressly  averred  "  that  the  subject-matter 
of  this  complaint,  and  the  foiuidution  and  gravamen  of  this  bill,  is  the  fran- 
chise, the  trust,  the  broach  of  trjst,  the  collusion,  conspiracy,  and  fraud  between 
the  defendants  and  said  Whipple  &  Dickerson,  as  the  trustees  of  your  orator, 
the  rights  and  remedies  of  your  orator  against  these  defendants,  and  the 
prayer  for  relief."  It  is  then  stated  "that  this  cause  is  an  action  on  the  case 
in  the  nature  of  a  couspiracy,  founded  upon  the  fraudulent  intention  and 
specific  ucts  of  the  defendants  to  cheat,  swindle,  a"d  defraud  your  orator 
of  his  francliise,  and  the  riglits  in  the  patent  and  trust  property  aforesaid,  and 
that  said  plan  consists  in  an  agreement  with  a  common  design  to  do  an  uulaw- 
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ful  act,  and  which  plan,  agreement,  and  conspiracy,  being  a  common  design  to 
do  an  unlawful  act,  was  fully  carried  out,  as  wUl  hereafter  more  fully  ap- 
pear, to  the  great  damage  and  injury  of  your  orator." 

It  is  nowhere  alleged  that  these  defendants  had  any  actual  connection  with 
the  transactions  of  Whipple  &  Dickeison  otherwise  than  as  corporators,  stock* 
holders,  and  directors  of  the  Missouri  oorporation,  though  it  Is  stated  that  th^ 
"gave  to  such  fraudulent  firm  [Whipple  &  Dlckerson]  credit,  character,  and 
support  by  dealing  with  them,"  etc.,  and  that  they  "took  no  steps  whatever, 
legal  or  otherwise,  to  recover  said  property  or  the  proceeds  thereof,  or  to  stay 
Whipple  A  Dickerson  in  the  pursuit  and  furtherance  of  the  fraud  in  the  waste 
of  the  proceeds  of  the  trust,"  etc.  The  prayer  is  that  Hxe  defendants  may  be 
enjoined  "  from  proceeding  further  with  any  dealings  with  the  said  partnership 
and  trust  property  aforesaid,"  and  "  that  the  damages  to  your  orator  for  the 
wrong  and  injury  done  in  this  behalf  may  be  duly  considered,  and  that  an  ac- 
count be  taken  thereof  before  the  master,  *  *  *  and  that  your  orator, 
upon  the  final  bearing,  be  allowed,  adjudged,  and  decreed  damages  therefor." 

This  is  the  snbstance  of  all  there  is  material  in  the  mass  of  irrele- 
vant matter  that  inoambers  the  record  and  filla  the  Tolaminoua  arga- 
ment  filed  by  the  appellant  in  his  own  behalf.  Upon  fall  considera- 
tion ve  have  no  hesitation  in  saying  that  it  presents  no  case  for  such 
lelief  in  eqoity  as  is  asked.  If,  as  is  more  than  once  distinctly 
alleged,  the  object  of  the  soit  is  to  recover  damages  for  an  unlawful 
and  fraudulent  conspiracy  to  cheat  Ambler  out  of  his  interest  in  the 
original  invention  which  is  the  subject-matter  of  the  controversy,  the 
remedy  is  clearly  at  law  and  not  in  equity.  If  an  account  of  profits 
is  wanted,  and  an  injunction  against  the  further  use  of  tl^e  patented 
inventions  under  the  transfers  from  Whipple  k  Diekerson,  then  the 
suit  should  have  been  against  the  Missouri  oorporation  in  its  oorpo- 
rate  capacity,  and  not  against  a  part  ortly  of  its  stockholders  and 
directors  individually.  If  the  object  is  to  charge  these  defendants 
for  the  profits  made  by  Whipple  through  his  breach  of  trust,  then  he 
is  a  necessary  party,  and  nothing  can  be  done  in  his  absence.  In 
any  event,  these  defendants  are  but  purchasers  from  Whipple  of  spe- 
cific interests  in  the  property  which  he  held  in  trust  for  himself  and 
Ambler.  While  the  allegations  of  fraud  in  their  general  terms  are  as 
broad  as  language  can  make  them,  specifically  they  are  confined  by 
other  allegations  to  the  use  of  the  patented  invention  in  Missouri  by 
the  Missouri  corporation,  of  which  the  defendants  are  stockholders 
and  directors.  It  is  not  in  any  manner  alleged  or  claimed  that  the 
defendants  have  profited  by  what  Whipple  has  done,  except  through 
the  title  acquired  by  the  conveyance  to  Blunt  &  Insley,  and  from 
them,  with  the  consent  of  Whipple  &  Dickerson,  the  faithless  trustees, 
to  the  corporation.    No  effort  is  made  to  set  aside  these  conveyances.. 
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It  is  floneeded  that  Blant  &  Inslej  aotnally  paid  Whipple  &  Dicker- 
son  (70,000  for  the  assigiuaents  which  were  made,  and  it  is  Mrly 
to  be  inferred  that  in  the  aocoonting  had  under  the  decree  of  this 
oonrt  in  Ambler  t.  Whipple,  Whipple  has  been  charged  with  the  pro- 
ceeds of  this  sale.  Bat,  whether  that  be  so  or  not,  no  case  has  been 
made  by  the  loose  and  general  allegations  in  this  bill  for  relief  against 
these  defendants.  The  words  "frand"  and  "conspiracy"  alone,  no 
matter  how  often  repeated  in  a  pleading,  cannot  make  a  case  for  the 
interference  of  a  court  of  equity.  Until  connected  with  some  spe- 
cific acts  for  which  one  person  is  in  law  responsible  to  another,  they 
have  no  more  effect  than  other  words  of  unpleasant  signification. 
While  in  this  case  the  offensive  words  are  used  often  enough,  the 
facts  to  which  they  are  applied  are  not  such  as  to  make  the  defend- 
ants answerable  to  the  complainant  for  the  damages  and  other  relief 
he  asks. 

The  decree  of  the  circuit  court  sustaining  the  demurrer  and  dis- 
missing the  bill  is  affirmed. 


(106  U.  a  687} 

CiTT  09  DxEBon  V.  DiAir  md  another. 

(Janaaiy  22, 1888.) 

OoBFOBAxiDgi— Son  XT  BrooKHouiiBB— OOU.UBIVS  Aon— Hot  «o  Oosvu  'cb- 

nDioiioH — DtbmtbhaTi  of  Bilii. 

A  ringto  itockholder  hu  the  aame  right  to  inititute  legal  proceedings  against  the 
corporation  for  the  protection  of  his  individual  rights,  that  a  third  party,  not  a 
stockholder,  possesses ;  but  when  he  resorts  to  such  proceedings  to  protect  the 
property  and  rights  of  the  corporation  against  the  action  or  threatened  action 
of  third  parties,  he  must  show  a  clear  breach  of  duty  on  the  part  of  the  direct- 
ors of  the  corporation  in  neglecting  or  refusing  to  act  in  the  matter.  Such  neg- 
lect or  refusal  most  not  he  simulated,  bat  real,  and  persisted  in  after  earnest 
efforts  to  overcome  it 

Eawet  V.  Oakland,  104  U.  S.  4E0,  followed. 

Where  the  refnsal  to  take  legal  proceedings  in  the  local  eonrts  was  a  mere  contriv- 
ance, a  pretense,  the  result  of  collusive  arrangement  to  create  for  one  of  the 
directors  a  flctltions  ground  for  federal  Jorisdiction,  the  case  will  be  remanded 
with  directions  to  dismiss  the  bill  without  prejudice  to  a  salt  in  the  state  oonrta. 

Appeal  from  the  Ginrait  Ciourt  of  the  United  States  for  the  Eastern 
District  of  Michigan. 
•    Henry  M.  Dujield,  for  appellant. 
'    E.W,  Meddaugh,  E.  N.  Diekerton,  and  Oeo.  T.  Curtis,  tat  appellees. 
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I  FiBLD,  J.     In  December,  1871,  the  Mutnal  GaS'light  Gompanj,  of 

I  Detroit,  was  created  a  eorporation  onder  a  general  law  of  Miohigan, 

I  for  the  purpose  of  manofaotoring,  sellmg,  and  famishing  gas  for 

eonsamption  in  Detroit^    The  proposed  corporators  had  previously 
I  made  application  to  the  common  council  to  anthorlse  the  corporation, 

when  formed,  to  lay  gas-pipes,  mains,  conductors,  and  service-pipes 
!  in  the  avenues,  streets,  lanes,  highways,  alleys,  public  parks,  and 

I  squares  throughout  the  eity;  and  obtained  the  passage  of  an  ordi* 

j  nance  granting  permission  to  the  company  to  lay  the  pipes,  subject, 

however,  to  certain  conditions.     Power  was  conferred  by  law  upon 
I  the  eity  authorities  to  grant  the  permission  "upon  such  reasonable 

regulations  as  they  might  prescribe;"  and  they  provided  that  the  per- 
I  mission  should  cease  if  the  company  should,  at  any  time,  combine 

with  any  other  company  concerning  rates  to  be  charged  for  gas  either 
I  to  the  city  or  to  private  consumers;  and  that  the  company  should 

not  sell  its  property,  franchises,  or  privileges  to  any  other  gas-light 
company,  under  the  penalty  of  a  foi^eitnre  of  its  works  to  the  city. 
The  company  accepted  the  terms  of  the  ordinance;  erected  its  manu- 
facturing works  in  the  township  of  Hamtramck,  just  beyond  the  bound- 
ary  of  the  city;  laid  mains  and  service-pipes  in  the  streets,  and  in 
November,  1872,  commenced  distributing  and  supplying  gas  to  pri- 
vate consumers  and  to  the  city,  and  continued  to  do  so  up  to  the  time 
this  suit  was  commenced.  During  this  period,  and  previously,  an- 
other corporation,  known  as  the  Detroit  Gas-light  Company,  was  in 
existence  and  was  also  supplying  gas  to  private  consumex's  and  the 
city.  In  June,  1877,  the  two  companies  ente>^d  into  an  agreement 
to  divide  the  city  between  them,  one  to  take  the  part  lying  easterly  of 
the  middle  of  Woodward  avenue,  and  the  other  the  part  lying  west- 
erly of  it;  each  to  transfer  to  the  other  its  property  situated  in  the 
portion  of  the  other,  and  each  stipulating  not  to  lay  mains  or  to 
supply  gas  in  the  portion  of  the  other ;  reserving,  however,  the  right  to 
fnlM  all  obligations  resting  upon  it  with  respect  to  any  portion  of  the 
9ity.  The  difference  in  the  value  of  the  property  exchanged  was 
$140,000  in  favor  of  the  old  company,  and  this  sum  the  new  com- 
pany agreed  to  pay.  The  common  council,  deeming  this  division 
of  the  city,  and  other  things  done  or  omitted  by  the  company,  to  con- 
stitute a  breach  of  the  conditions  upon  which  permission  to  lay  its 
pipes  in  the  streets  had  been  granted,  passed  on  the  fourteenth  of 
December,  1877,  an  ordinance  repealing  the  previous  one,  reoitiiig  as 
reasons  for  it  that  the  company  had  not  built  its  gas-workB  in  the  city 
T.l— 86 
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of  Detroit,  bat  in  the  township  of  Hamtramok;  that  it  had  entered 
into  an  agreement  with  the  Detroit  Gas-light  Company  to  divide  the 
territory  of  Detroit  between  them  for  the  supply  of  gas;  and  that  it 
had  refused  to  lay  mains  in  streets  on  petition  of  owners  or  occupants 
of  buildings  for  a  supply  of  gas. 

The  repealing  ordinance  declared  that  the  company  had  thus  for* 
feited  its  gas-pipes,  mains,  conductors,  and  service-pipes  lying 
within  the  avenues,  streets,  lanes,  highways,  alleys,  public  parks, 
and  squares  of  the  city,  and  all  other  property  situated  within  its 
limits;  and  that  the  title  to  the  whole  had  vested  in  the  city  of  De- 
troit. It  therefore  directed  the  comptroller toassume possession  and 
control  of  the  same,  and  to  serve  a  copy  of  the  ordinance -upon  the 
company.  To  restrain  the  enforcement  of  this  ordinance  and  protect 
the  rights  and  property  of  the  company,  the  present  suit  was  com- 
menced by  the  complainant,  a  citizen  of  New  York.  The  company 
had  expended  large  sums  of  money  in  the  oonstmction  of  its  works, 
and  created  for  that  purpose  a  debt,  represented  by  bonds  secured 
by  mortgage  upon  its  property,  which,  with  interest,  amounted  to 
$650,000.  There  was,  therefore,  an  urgent  necessity  for  legal  pro- 
ceedings to  stop  the  seizure  of  the  property.  There  were  only  three  di- 
rectors of  the  company,  two  of  them  residents  of  Detroit  and  one  of  New 
York,  and  as  the  company  could  not  maintain  a  suit  in  the  federal  court 
against  the  city,  they  devised  such  a  case  of  refusal  on  their  part  to  take 
the  necessary  legal  proceedings  to  protect  the  property  and  rights  of  the 
company  as  to  give  jurisdiction  to  the  federal  court  of  a  suit  brought  for 
that  purpose  by  the  non-resident  director  and  stockholder.  The  three 
directors  discussed  the  matter  among  themselves.  The  president  rep- 
resents himself  to  have  been  very  belligerent  in  his  disposition.  Ac- 
cording to  his  statement,  be  professed  not  to  want  any  legal  proceed- 
ings taken.  He  proposed  to  settle  the  matter  by  force,  and  if  any 
man  attempted  to  take  the  property,  to  shoot  him  on  the  spot.  His 
feelings  on  the  subject  must  have  been  very  intense,  for  more  than 
two  months  afterwards  he  testified  under  oath  that  he  would  "most 
assuredly"  have  shot  any  man  who  meddled  with  him  "as  quick  as 
wink ;"  as  quick  as  he  would  have  shot  a  burglar  in  hiB  house  at  mid- 
night. Dean,  the  complainant,  another  director,  favored  more  pacific 
methods;  he  desired  legal  proceedings  to  be  instituted.  The  third 
director,  Meddaugh,  was  similarly  disposed.  He  was  a  member  of 
the  bar  of  Michigan,  and  acting  as  one  of  the  attorneys  of  the  com- 
pany.   He  favored  legal  proceedings,  but  expressed  a  want  of  confi- 
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dence  in  the  local  tribonals  of  the  state  by  reason  of  the  then  excited 
condition  of  the  public  mind ;  he  desired  to  get  into  the  federal  court, 
and  eo  he  resolved  to  object  to  a  suit  in  the  state  courts.  A  meeting 
of  the  directors  was  thereupon  improvised  in  his  office  to  carry  oat  the 
course  resolved  upon.  Dean  then  asked  that  the  officers  of  the  com- 
pany be  instructed  to  protect  its  property  and  rights  from  the  execu- 
tion of  the  threat  contained  in  the  repealing  ordinance  of  the  city 
and  for  that  purpose  to  bring  suit  in  the  proper  court.  The  matte. 
being  discussed,  it  was  resolved : 

"That  the  company,  convinced  of  the  improbability  of  obtaining  redress  or 
justice  In  the  local  courts,  which  would  be  its  only  recourse,  in  the  present 
excited  condition  of  the  public  mind, — the  press  of  the  city  having,  for  some 
time  past,  continually  aggravated  public  feeling  by  exaggeration  and  false- 
hood,— cannot  prudently  enter  into  a  litigation  with  the  tity,  and  that  no 
such  attempt  on  its  part  would  now  be  made." 

Dean  voted  against  the  resolution,  the  other  two  directors  in  favor 
of  it.  The  resolution  having  passed.  Dean,  on  the  following  day, 
commenced  the  present  suit,  alleging  the  refusal  of  the  directors  to 
institute  proceedings  in  the  name  of  the  company.  The  bill  was 
read  in  the  presence  of  the  three  directors,  and  one  of  them,  Med- 
daugh,  acted  as  a  solicitor  in  the  case. 

It  is  impossible  to  read  the  testimony  of  the  president  contained 
in  the  record,  with  his  hesitating  and  evasive  answers  to  the  inter- 
rogatories of  counsel,  and  not  be  convinced  that  the  refusal,  which 
constitnted  the  basis  of  the  present  suit,  was  made  for  the  express 
purpose  of  enabling  a  suit  to  be  brought  in  a  federal  court,  and  that 
no  such  refusal  would  have  been  given  if  that  result  had  not  been 
desired.  It  was  an  attempt  to  get  into  the  federal  court  upon  a  pre- 
tense that  justice  was  impossible  in  the  state  courts,  owing  to  the 
excited  condition  of  the  public  mind.  The  only  party  who  could 
seek  redress  in  a  federal  court,  by  reason  of  his  citizenship,  was  will- 
ing to  trust  the  local  courts;  and  if  a  determination  had  not  existed 
to  force  the  controversy  away  from  them,  we  have  no  doubt  that  the 
other  directors  would  readily  have  agreed  with  him.  The  refusal  to 
take  legal  proceedings  in  the  local  courts  was  a  mere  contrivance,  a 
pretense,  the  result  of  collusive  arrangement  to  create  for  one  of  the 
directors  a  fictitious  ground  for  federal  jurisdiction.  The  case  comes, 
therefore,  within  the  purview,  if  not  the  letter,  of  the  provisions  of 
section  5  of  the  act  of  March  3,  1875,  defining  the  jurisdiction  of 
the  oironit  courts  of  the  United  States,  (18  St.  at  Large,  p.  472,  c. 
137.)     That  section  declares : 
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"  That  If,  in  any  salt  commenced  in  a  circuit  oonrt,  or  removed  from  a  state 
court  to  a  circuit  court  of  the  United  States,  it  sliaU  appear  to  tbe  satisfaction 
of  said  circuit  court,  at  any  time  after  aucli  suit  lias  l>een  brouglit  or  removed 
titereto,  that  such  suit  does  not  really  and  substantially  involve  a  dispute  or 
controversy  properly  within  tbe  Jurisdiction  of  said  circuit  court,  or  tliat  tbe 
parties  to  said  suit  liave  l)een  improperly  or  collusively  made  or  joined,  either 
as  plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case  cognizable  or 
removable  under  this  act,  the  circuit  court  shall  proceed  no  further  therein, 
but  shall  dismiss  the  suit  or  remand  it  to  the  court  from  which  it  was  r»> 
moved,  as  justice  may  require." 

A  single  stockholder  in  a  oorporation  haa  undonbtedly  the  same 
right  to  institute  legal  proceedings  against  the  corporation  for  the  pro- 
tection of  his  individual  rights  that  a  third  party,  not  a  stockholder, 
possesses;  bat  when  he  resorts  to  saoh  prooeedings  to  protect,  not 
simply  such  interests,  but  the  property  and  rights  of  the  oorporation 
against  the  action  or  threatened  action  of  third  parties,  thus  assum- 
ing duties  properly  devolving  apon  its  directors,  he  must  show  a  dear 
breach  of  duty  on  their  part  in  neglecting  or  refusing  to  aot  in  the 
matter,  amounting  to  snoh  grossly  culpable  conduct  as  would  lead  to 
irremediable  loss  to  him  if  he  were  not  permitted  to  bring  the  matter 
before  the  conrts.  And  snoh  negleet  and  refusal  must  not  be  sima- 
lated,  but  real  and  persisted  in,  after  earnest  efforts  to  overcome  it. 
The  opinion  in  the  case  of  Hawet  v.  Oakland  is  fall  of  instrootion  on 
this  head,  and  to  it  we  refer  for  a  statement  of  the  law ;  we  oan  add 
nothing  to  its  cogent  reasoning.     104  U.  S.  460. 

The  decree  of  the  court  below  mast  be  reversed,  and  the  case  re- 
manded with  directions  to  dismiss  the  bill«  withoat  prejadice  to  »  soii 
in  the  state  ooorts;  and  it  is  so  ordered. 


<106  U.  S.  68») 

Town  or  Thohpsov,  nr  teb  Ootjrtt  or  Sxtllivait,  o.  PsBsiin. 

(Januanr  22, 188S.) 

McmOCPAL  BOMDS— OVBBDUB  OOUTOm— HoiJ>EB— RlOBF  TO  8X7>,  iBBXBFXOnVB 

ov  Ovnxxsssas, 

Overdue  coupons  of  municipal  bonds,  which  have  not  matured,  are  negotiable  by 

the  law-merchant. 
The  right  of  the  owner  of  coupons  payable  to  bearer  or  to  holder  thereof  to  sue  in 

the  federal  court  does  not  depend  upon  the  citizenship  of  any  previous  holder. 

He  is  not  an  aasignee  within  the  meaning  of  the  aot  of  March  8, 1876. 
Thompton  v.  Pmrri/M,  103  U.  8.  806,  followed. 


Digitized  by 


Google 


TOWH   or  THOUfBOM   V.  PKBBINS.  566 

In  Error  to  the  Gireait  Court  of  the  United  States  for  the  Sonthem 
Distriot  of  New  Tork. 

T.  F.  Bush  and  B\  N.  Bang;  for  plaintiff  in  error. 

Wm.  M.  Evarts,  for  defendant  in  error. 

Hablan,  J.  In  Thompson  v.  Perrine,  108  U.  B.  806,  we  affirmed 
a  jadgment  of  the  oironit  ooort  of  the  United  States  for  the  soathem 
district  of  New  Tork,  against  the  town  of  Thompson,  in  that  state. 
for  the  amount  of  certain  coapons  of  bonds,  executed  in  behalf  of  that 
town,  by  virtue  of  the  provisions  of  an  act  passed  May  4,  1868,  and 
amended  April  1,  1869.  Those  acts,  as  will  be  seen  from  the  state- 
ment of  the  former  case,  authorized  the  town  of  Thompson,  in  aid 
of  the  constmotion  of  a  railroad  from  Monticello,  New  Tork,  to  Port 
Jervis,  in  the  same  state, — a  majority  of  its  tax-payers,  appearing 
upon  the  last  assessment-roll,  and  representing  a  majority  of  the  tax- 
able property,  not  including  lands  of  non-residents,  having  first 
consented  to  the  debt  being  oontraoted, — ^to  issue  bonds,  and  to  invest 
tlu  proceeds,  when  disposed  of,  in  the  capital  stock  of  the  railroad 
company  organized  to  construct  the  proposed  road.  Bonds  were 
issued,  and  instead  of  selling  them  and  investing  the  proceeds  in  the 
company's  stook,  the  local  authorities  exchanged  them  directly  with 
the  railroad  company  for  stock.  This,  according  to  certain  decisions 
of  the  highest'court  of  New  Tork,  was  in  violation  of  the  act  giving 
authority  to  issue  the  bonds.  But,  by  an  act  passed  April  38, 1871, 
— ^previous  to  which  time  the  bonds  had  been  issued  and  delivered, — 
that  exchange  for  stock  was,  in  express  terms,  ratified  and  confirmed. 
And  the  oontroUing  question  in  the  former  case  was  as  to  the  con- 
stitutional validity  of  the  latter  statute.  ,  In  Horton  v.  Town  of 
Thompson,  71  N.  T.  618,  decided  Januaty,  1878,  the  court  of  appeals 
of  New  Tork  held  that  as  the  tax-payers  had  only  consented  to  an 
issue  of  bonds,  the  proceeds  of  the  sale  of  which  should  be  invested 
in  stock,  it  was  beyond  the  power  of  the  legislature  to  validate  bonds, 
which,  in  violation  of  the  act  under  which  they  were  issued,  were  not 
sold,  but  were  directly  exchanged  for  stock,  of  which  fact  all  pur- 
chasers had  notice  from  the  recitals  of  the  bonds  themselves.  That 
adjudication,  it  was  contended,  was  binding  upon  this  court.  But  to 
that  proposition  we  declined  to  give  our  assent,  and  stated,  with 
some  fullness,  the  reasons  why  this  court  could  not  give  to  the  decis- 
ion in  Horton's  Case  the  effect  claimed  for  it  by  the  town. 

We  held,  for  reasons  which  need  not  be  repeated,  that  it  was  within 
the  constitutional  power  of  the  legislature  of  New  Tork  to  pass  the 
curative  statute  of  April  38,  1871,  and  that  from  the  moment  it  was 
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enacted  (if  not  before)  the  bonds,  by  whomsoever  held,  whether  by 
the  raili'oad  company  or  others,  became  binding  obligations  upon  the 
town,  as  much  so  as  if  they  had  originally  been  sold  and  the  proceeds 
invested  in  stock  of  the  railroad  company,  as  raqaired  by  the  acts 
under  which  they  were  issued. 

That  decision  controls  the  present  case,  for  the  latter,  in  its  essen- 
tial  features,  differs  from  the  former  only  in  the  circnmstance  of  the 
time  when  Perrine  acquired  title  to  the  coupons  in  suit.  Those  here- 
tofore  sued  on  were  pnrdhased  by  him  in  1875,  while  those  now  in 
suit  were  purchased  by  him  in  1878,  when  they  were  overdue,  and 
after  the  decision  in  71  N.  T.  was  announced.  Counsel  for  the  town 
now  insist  that  this  court  should  follow  the  ruling  in  that  case,  at 
least  as  to  holders  of  coupons  or  bonds  who  purchased  after  Horton 
V.  Town  of  Thompson  was  decided ;  and  they  suppose  that  this  court 
placed  its  former  decision  upon  the  ground  mainly  that  Perrine  pur- 
chased the  bonds  there  in  suit  before  the  court  of  appeals  declared 
the  act  to  be  unconstitutional.  But  in  this  view  we  do  not  concur. 
The  reference,  in  the  former  case,  to  the  date  when  Perrine  pur- 
chased, was  to  illustrate  the  injustice  which  would  be  done  were  we, 
in  opposition  to  our  own  view  of  the  law,  to  follow  the  ruling  of  the 
state  court  made  after  he  purchased, — a  decision  which,  with  entire 
respect  for  the  state  court,  was  held  not  to  be  in  harmony  with  its 
former' decisions.  What  we  decided  was  that  the  curative  statute 
was  within  the  limits  of  legislative  power,  and  that,  at  least  from  its 
passage,  the  bonds,  by  whomsoever  held,  whether  by  the  railroad  com- 
pany or  others,  became  enforceable  obligations  of  the  town.  Mitchell 
T.  Burlington,  4  Wall.  .274,  275;  Tayl<n'  t.  Ypfdanti,  105  U.  S.  60; 
Ohio  L.  d  T.  Co.  v.  Deholt,  16  How.  433. 

There  is,  however,  one  point  made  in  this  esse,  not  made  in  the 
former  one,  and  which  it  is  onr  daty  to  notice.  It  is  that  this  action 
is  excluded  by  statute  from  the  jurisdiction  of  a  circuit  court  of  the 
United  States. 

The  eleventh  section  of  the  judiciary  act  of  1789  declares  that  no  dis- 
trict or  circuit  court  shall  "have  cognizance  of  any  suit  to  recover  the 
contents  of  any  promissory  note  or  other  chose  in  action  in  favor  of 
an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such  court 
to  recover  the  said  contents  if  no  assignment  had  been  made,  except 
in  oases  of  foreign  bills  of  exchange."  1  St.  78;  Rev.  St.  §  629. 
The  provision  in  the  act  of  March  3, 1875,  is :  "Nor  shall  any  circuit 
or  district  court  have  cognizance  of  any  suit  founded  on  contract  in 
favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such 
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court  to  reeover  thereon  if  no  assignment  had  been  made,  except  in 
cases  of  promissory  notes  negotiable  by  the  law-merchant,  and  bills 
of  exchange." 

It  is  not  claimed  that  the  words  "assignee"  and  "assignment,"  as 
found  in  the  act  of  1875,  have  any  meaning  different  from  that  at- 
tached to  the  same  words  in  the  act  of  1789,  or  in  section  629  of  the 
Bevised  Statutes.  But  the  contention  of  oonnsel  is  that  the  coupons 
in  suit,  being  detached  from  the  bonds  and  overdue  when  Perrine  pur- 
ehased  them,  were  dishonored,  and  therefore  not  negotiable  by  the 
law-merchant ;  consequently,  it  is  claimed,  they  are  not  within  the  ex- 
ception of  promissory  notes  negotiable  by  the  law-merchant,  but  are 
embraced  by  the  general  inhibition  upon  suits  founded  on  eontraot 
where  the  assignor  himself  could  not  have  sued  in  the  circuit  vourt. 
This  position  cannot  be  sustained.  It  is  an  immaterial  circumstance 
that  the  coupons,  when  purchased  by  Perrine,  were  detached  from  the 
bonds.  And  the  bonds  not  having  then  matured,  the  coupons,  though 
overdue,  had  not  lost  the  quality  of  negotiability  by  the  law-merchant. 
This  result  must  follow  from  the  principles  announced  in  CromweU  t. 
County  of  Sac,  96  U.  S,  58. 

Further,  and  apart  from  any  consideration  of  the  question  as  to 
the  negotiability,  according  to  the  law-merchant,  of  these  coupons, 
Perrine  is  not  an  assignee  within  the  meaning  of  the  act  of  1875,  or 
of  the  previous  statutes  relating  to  the  same  subject.  Giving  the 
words  "assignee"  and  "assignment"  their  broadest  signification,  and 
conceding  that,  in  some  cases,  the  holder  of  a  promissory  note  may  be- 
come such  in  virtue  alone  of  an  assignment,  yet,  according  to  the  es- 
tablished construction  of  the  judiciary  act  of  1789,  the  right  of  the 
holder  of  a  promissory  note  or  bond,  payable  to  a  particular  person 
or  bearer,  to  sue  in  his  own  name,  did  not  depend  upon  the  citizen- 
ship of  the  named  payee  or  of  the  first  or  any  previous  holder;  this, 
because,  in  all  such  cases,  the  title  passed  by  delivery  and  not  in 
virtue  of  any  assignment. 

In  BvUard  v.  Bell,  1  Mason,  251,  Mr.  Justice  Stobt  said  that  to 
bring  a  case  within  the  exception  contained  in  the  eleventh  section  of 
the  act  of  1789,  "the  action  must  not  only  be  founded  on  a  chose  in 
action,  but  it  must  be  assignable;  and  the  plaintiff  must  sue  in  vir. 
tne  of  an  assignment."  "A  note,"  said  he,  "payable  to  bearer,  is 
often  said  to  be  assignable  by  delivery ;  but  in  correct  language  there 
is  no  assignment  in  the  case.  It  passes  by  mere  delivery,  and  the 
holder  never  makes  any  title  by  or  through  any  assignment,  but 
claims  merely  as  bearer.     The  note  is  an  original  promise  by  the 
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maker  to  pay  any  person  who  shall  become  the  bearer;  it  is,  there- 
fore, payable  to  any  person  who  sncceBsiTely  holds  the  note  honafidef 
not  by  virtae  of  any  assignment  of  the  promise,  but  by  an  original 
and  direct  promise,  moving  from  the  maker  to  the  bearer. " 

In  Bank  of  Kentucky  v.  Wister,  2  Pet.  826,  this  conrt  said  that  it 
had  "uniformly  held  that  a  note  payable  to  bearer  is  payable  to  any- 
body, and  is  not  affected  by  the  disabilities  [to  sne]  of  the  nominal 
payee. "  Thompson  v.  Lee  Co.  8  Wall.  331 ;  Bushneli  v.  Kennedy,  & 
Wall.  891;  City  of  Lexington  v.  Butler,  14  Wall.  293;  Cooper  y.  Town 
of  Thompson,  IS  Blatchf.  484;  Coe  v.  Cayuga  Lake  R.  Co.  19  Blatchf. 
522. 

The  coupons  here  in  suit  are  payable  to  the  holder  thereof,  and, 
upon  the  authority  of  the  adjudged  cases,  Perrine  is  not  An  assignee 
within  the  meaning  of  the  act  of  1875.  He  is  entitled  to  sue  with- 
out reference  to  the  citizenship  of  any  previous  holder. 

We  perceive  no  error  in  the  record,  and  the  judgment  must  be  af- 
firmed.   It  is  so  ordered. 


(106  U.  S.  689) 

ToWH  07  Teohpboh,  nr  thb  Cockty  or  Bullivab,  v.  Fxbbinb. 

(Jannaiy  23, 1883. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

F.  F.  Bush  and  F.  N.  Bangs,  for  plaintiff  in  error. 

Wm.  M.  Evarts,  for  defendant  in  error. 

Hablan,  J.  This  case  is  controlled  by  the  decision  jost  made  in 
case  No.  76  [supra"]  between  the  same  parties. 

The  judgment  is  affirmed. 


(106  U.  a  464)  -J 

Clabs,  Collector,  etc.,  v.  Keith. 

(Januarr  22, 1888.; 

Warr  or  Ebkob — Rbyiew  aa. 

Whatever  has  been  decided  here  on  one  writ  of  error  cannot  be  le-ezamlned  on  t 

subsequent  writ  brought  in  the  same  suit. 
Where  an  instruction  was  in  exact  conformity  with  a  prior  ruling  of  the  supremo 

court,  it  will  not  be  re-ezaraiaed  on  writ  of  error. 
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In  Error  to  the  Supreme  Coort  of  the  State  of  TenneBsee. 

Bery.  J.  Lea,  Metury  Cooper,  and  Horace  H.  Harrison,  for  plaintiff  in 
error. 

12.  MeP,  SmiOi  and  8p'l  HiH,  for  defendant  in  error. 

Waitb,  G.  J.  When  this  case  was  here  on  a  former  writ  of  error 
it  was  decided  that  Keith,  the  oolleotor,  was  bound  in  law  to  receire 
the  genuine  notes  of  the  Bank  of  Tennessee,  issued  after  May  6, 1861, 
in  payment  of  taxes  due  the  state  of  Tennessee,  unless  he  showed  in 
defense  that  the  notes  tendered  were  issued  for  the  purpose  of  aiding 
the  rebellion.  The  affirmative  of  this  issue  was  put  on  the  collector. 
Keiih  y.  Cloth,  97  U.  B.  464.  That  question  is  no  longer  open  in 
this  ease,  for  the  reason  that  it  has  long  been  settled  that  whatever 
has  been  decided  here  on  one  writ  of  error  oannot  be  re-examined  on 
a  subsequent  writ  brought  in  the  same  suit.  This  rule  was  distinotly 
stated  in  Sup're  ▼.  Kennieott,  94  IT.  B.  499,  where  numerous  au- 
thorities are  cited,  beginning  as  early  as  Hmdy  t.  Bou,  8  Cranch, 
814. 

On  the  trial  of  an  issue  framed  to  meet  the  ease  as  it  was  sent 
back  from  here  for  farther  proeeedings,  the  court  instructed  the  jury 
as  follows: 

"  If  a  port  of  the  Torbett  issne  (that  after  May  6, 1861)  was  made  and 
signed  by  the  proper  offlcers  of  the  bank  to  aid  the  rebeUkm,  and  the  other 
part  of  said  iasae  was  made,  signed,  and  issued  for  the  purpose  of  doing  a 
legitimate  bankiDg  basiness,  and  you  cannot  say  ftom  the  evidence  In  the 
case  that  the  notes  here  sued  on  were  issued  in  aid  of  the  rebellion,  or  were 
signed  and  issued  for  legitimate  banking  business,  then  you  should  find  for 
the  plainti£F.  In  other  words,  the  law  presumes  that  the  notes  here  sued  upon 
were  issued  for  a  lawful  purpose,  and  the  burden  of  proof  is  upon  the  defend- 
ant to  show  otherwise  before  this  defense  can  be  sustained." 

The  ruling  of  the  supreme  court  of  Tennessee  sustaining  this  in* 
stmction  is  the  only  error  assigned  on  the  record  brought  up  with 
the  present  writ.  As  the  instruction  was  in  exact  conformity  with 
our  former  decision,  which  we  cannot  re-examine  in  the  present  case, 
the  judgment  is  affirmed. 
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(107  XJ.   S.  182) 

HoFVHBnni  v.  BossbiiL  and  others. 

(January  22, 1883.) 

Patents  vob  IirrximoHS— Clahis  ir  Rbibsct. 

Claims  I,  8,  9,  U,  12, 14, 16,  and  19  of  reiwned  letters  patent  No,  2,22i,  granted 
April  10, 1866,  to  Reaben  UofCbeins,  for  an  "improvement  in  harresters,"  the 
original  patent,  No.  35,310,  baring  been  granted  to  him  May  20, 1862,  and 
claims  1,  2,  6, 7,  and  9  of  reissued  letters  patent  No.  2.490,  granted  February  19, 
1867,  to  Reuben  Hoffheins,  for  an  ■■  improvement  in  harvesters,"  the  original 
l>atent,  Ko.  40,481,  having  been  granted  to  him  November  3, 1863,  and  reissued 
in  two  divisions,— one.  No.  1,888,  February  28,  1865,  and  tlie  other.  No.  2,102, 
November  7, 1865,— and  No.  2,490  having  been  issued  on  the  surrender  of  No. 
2,102,  considered. 

The  difference  between  the  speciflcstiona  and  the  drawings  of  No.  85,816  and  those 
of  No.  2,224  pointed  out. 

There  is  no  warrant  in  No.  86,315  for  locating  the  rake-support,  or  any  part  of  it, 
on  the  finger-beam,  and  as  each  of  the  above-named  claims  of  No.  2,224  has, 
as  an  element,  either  a  rake,  or  a  rake  and  reel,  mounted  on  or  attached  to  the 
cutting  apparatus  or  the  flnger-beam.  No.  35,316  could  not  lawfully  be  reissued 
with  those  claims. 

The  difference  between  the  raking  apparatus  and  rake-support  of  N6. 2,2Si4  and 
those  of  the  defendants,  pointed  out. 

The  defendants  devised  a  new  arrangement  of  rake,  which  mada  it  possible  for 
them  to  mount  their  rake-supjKirt  on  the  heel  of  the  flnger-beam,  where  the 
rake-support  of  No.  2,224  could  not  be  mounted. 

The  difference  between  thejrielding  belt- tightener  of  No.  2,224  and  the  defendants* 
arrangement  for  driving  the  raking  apparatus  pointed  out,  and  the  latter  held 
not  to  be  a  mechanical  equivalent  for  the  former. 

No.  40,481  negatives  the  idea  of  mounting  the  rake-post  on  the  flnger-beam,  while 
an  element  in  claim  1  of  No.  2,490  is  the  mounting  of  the  raking  mechanism 
on  the  flnger-beam. 

In  No.  2,490,  a  driver's  seat  mounted  on  the  main  frame,  so  as  to  enable  the  driver 
to  ride  on  the  machine  while  the  rake  is  in  operation,  is  an  element  in  claims  1 
and  9,  while  the  driver's  seat  in  No.  40,481  is  not,  and  cannot  be,  in  such  a  po- 
sition that  the  driver  can  ride  on  the  seat  while  the  rake  is  in  operation. 

The  raking  apparatus  is  an  element  in  claims  2,  7,  and  9  of  No.  2,490,  and,  in  view 
of  the  differences  between  the  two  machines,  in  the  construction  of  the  raking 
mechanism  and  the  arrangement  and  location  of  the  rake-post,  the  rake  of 
claims  2,  7,  and  9  is  to  be  construed  to  be  such  a  rake,  and  one  so  arranged,  on 
a  rake- post  so  mounted,  as  is  shown  and  described  in  the  speciflcation,  and  thus 
does  not  include  the  defendants'  raking  niechanism  or  rake-post. 

The  driving  device  in  claims  6  and  7  of  No.  2,490  hM  not  to  include  the  defend- 
ants' driving  device,  the  former  being  an  eztenflible  tumbling  shaft  and  the 
latterachain  belt  with  open  links,  and  patentability  or  invention  inhering  only 
in  the  device  and  not  in  its  location. 

No  cause  of  action  is  established  against  the  defendants  on  either  of  the  patents 
sued  on. 
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Appeal  from  the  oircoit  oonrt  of  the  United  States  for  the  North- 
ern District  of  Ohio. 

Geo.  H.  Christy  and  J.  H.  B.  Laired,  for  appellant. 

Geo.  Harding  and  John  B.  Bennett,  for  appellees. 

Blatchfobd,  J.  This  suit  is  brought  for  the  infringement  of  two 
reissued  letters  patent  granted  to  the  appellant.  One,  No.  2,224, 
was  issued  April  10,  1866,  for  an  "improvement  in  harvesters ;"  the 
original  patent.  No.  85,815,  having  been  issued  to  him  May  20, 1862. 
The  other.  No.  2,190,  was  issued  February  19,  1867,  for  an  "im- 
provement in  harvesters;"  the  original  patent,  No.  40,481,  having 
been  issued  to  him  November  3,  1863,  and  reissued  in  two  divisions, 
one,  No.  1,888,  February  28,  1865,  and  the  other.  No.  2,102,  No- 
vember 7,  1865, — and  No.  2,490  having  been  issued  on  the  surrender 
of  No.  2,102. 

No.  2,224  contains  19  claims,  and  No.  2,490  contains  9  claims. 
In  No.  2,224  claims  1,  8,  9,  11,  12,  14,  16,  and  19,  and  in  No.  3,490 
claims  1,  2,  6,  7,  and  9,  are  alleged  to  have  been  infringed.  The 
circuit  court  rendered  a  decree  that  the  appellees  had  not  infringed 
any  invention  of  which  the  appellant  was  the  original  and  first  in- 
ventor, recited  in  the  two  reissues  sued  on;  that  No.  2,224  "contains 
inventions  different  from  that  contained"  in  No.  35,315;  that. No. 
2,490  contains  inventions  different  from  that  embraced  in  No.  40,481; 
that  the  said  reissues  respectively  are,  therefore,  void ;  and  that  the 
bill  be  dismissed.  From  this  decree  this  appeal  is  taken.  In  No. 
2,224  the  claims  in  question  are  these:    - 

"(1)  A  sweep-rake,  which  is  mounted  upon  the  heel  of  the  flnger-beam 
proper,  or  upon  the  inner  front  corner  of  the  platform  of  a  harvester  which 
has  its  cutting  apparatus  and  platform  hinged  to  the  draft-frame,  all  in  such 
manner  that  the  rake-arm  sweeps  the  platform  from  front  to  inner  side,  and 
maintains  a  correct  position  In  relation  to  the  flnger-beam  and  platform  dur- 
ing the  rising  or  falling  movements  thereof  on  the  joint  or  joints  by  which 
the  Qnger-beam  is  connected  to  the  draft-frame,  substantially  as  set  forth." 
"(8)  In  a  harvesting  machine  which  has  its  catting  apparatus  hinged  or  jointed 
to  the  main  frame  in  such  manner  as  to  allow  it  to  conform  at  both  ends  to 
the  undulations  of  the  ground,  and  a  rake  mounted  upon  the  said  cutting  ap- 
paratus, or  upon  the  platform  thereof,  I  claim  so  constructing  and  arranging 
the  several  parts  that  the  support  of  the  rake  can  occupy  a  position  outside 
of  the  inner  drive-wheel,  B,  or  a  position  which  is  between  the  point  of  sus- 
pension, ft,  and  the  outer  divider,  6,  and  can  also  be  hung  or  be  suspended  be- 
low the  draft-frame,  substantially  as  described."  "(9)  Effecting  a  combina- 
tion of  a  rake  and  reel,  located  substantially  as  described,  and  a  flnger-beam 
and  platform,  with  the  main  frame,  by  means  of  a  hinged  draw-b«r,  6,  and 
hinged  brace,  I,  or  hinged  suspender,/,  and  an  extension  bracket,  2,  or  their 
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equivalents,  sabstantlally  as  and  for  the  purposes  described."  "(11)  Prevent- 
ing a  too  sudden  or  abrupt  deflection  of  a  rake  and  reel  mounted  upon  a 
binged-joint  cutting  apparatus,  by  carrying  the  point  of  suspension  beyond 
the  rake-support  towards  the  center  of  the  draft-frame,  by  means  substantially 
as  deecribed."  "(12)  A  continuously-revolving  rake,  which  is  mounted  di- 
rectly and  wholly  upon  the  platform  or  finger-beam,  ao  as  to  rise  and  fall 
therewith  independently  of  the  draft-frame,  when  said  rake  Is  located  between 
the  center  of  the  draft-frame  and  the  outer  divider,  and  passes  in  at  the  front 
of  the  machine  upon  the  platform  and  sweeps  around  to  the  inner  side  of  the 
platform,  substantially  as  described."  "(14)  The  combination  of  a  suspended 
hinge-joint  catting  apparatus  of  harvesters,  and  a  combined  rake  and  reel, 
which  is  mounted  directly  and  wholly  upon  the  suspended  platform  or  hinged 
finger-beam,  substantially  as  and  for  the  purpose  described."  "(IS)  The  com- 
bination of  a  combined  rake  and  reel,  mounted  upon  a  hinged-joint  cutting 
apparatus,  and  a  yielding  belt-tightener,  substantially  as  and  for  the  purpose 
described."  "(19)  Providing,  in  a  harvester  with  the  rake  attached  to  its 
hinged  finger-beam  or  platform,  an  extensible  means  for  driving  the  rake, 
which  wOl  permit  the  platform  and  rake  to  rise  and  fall  together,  and  aooom^ 
modate  themselves  independently  of  the  draft-frame  to  the  undulations  of  the 
ground,  substantially  as  described  and  for  the  purpose  set  forth." 

The  origiiial  patent,  No.  85,315,  in  stating  what  the  invention  is, 
says  that  it  consists  of  certain  improvements  "in  the  manner  of 
monnting  and  operating  a  revolving  rake."  There  were  three  feat- 
ares  set  forth  in  the  specifioation  of  No.  86,816:  (1)  the  peooliar 
constraction  of  the  reel  and  rake;  (2)  the  peooliar  form  and  location 
of  the  rake-post;  (3)  the  peooliar  manner  of  operating  the  rakes. 
There  were  only  three  claims  in  No.  85,316,  one  covering  each  of 
said  three  featores,  as  follows : 

"(1)  A  combined  reel  and  rake,  rotating  upon  a  vertical  axis,  and  having  its 
arms  successively  turned  up  into  an  inverted  position  to  pass  over  the  main 
frame,  substantially  as  explained."  "(2)  The  inclined  standard,  I,  rigidly 
mounted  upon  a  loosely-hinged  platform,  and  employed  to  support  a  revolving 
reel  and  rake  in  an  unchangeable  position  in  relation  to  the  said  platform, 
without  obstructing  the  free  motion  of  the  latter."  "(8)  The  yielding  and 
Bwiveled  rod,  Q,  operating  in  combination  with  the  band,  F,  and  pulleys,  0  and 
B,  in  the  manner  and  for  the  purposes  herein  shown  and  explained." 

A  copy  of  the  model  filed  in  the  patent'Offioe  with  the  original  ap- 
plication for  No.  35,316  is  in  evidence.  The  invention  shown  in  the 
specification  of  No.  35,315  consists,  in  general  terms,  in  moonting  a 
rake  npon  a  qoadrant- shaped  platform,  said  platform  being  hinged 
to  the  frame  of  a  two-wheeled  machine  in  snch  manner  that  the 
raking-arms  will  maintain  at  all  times  a  proper  working  position  rel* 
atiyely  to  the  surface  of  the  platform  and  at  the  same  time  receive 
motion  from  driving  mechanism  mounted  on  the  main  frame;  the  re- 
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snit  being  aooomplished  by  oonstrnoting  the  raking  apparatns  in  a 
peculiar  manner,  and  mounting  it  in  a  peculiar  manner  upon  the 
platform  of  the  machine,  and  also  by  connecting  the  driving  meoh< 
anism  of  the  rake  with  the  driving  mechanism  on  the  main  frame  by 
a  belt  monnted  in  a  pecnliar  manner,  so  that  the  varying  changes  in 
the  position  of  the  platform  and  the  raking  apparatus,  relatively  to 
the  main  frame  and  the  gearing  therein,  will  not  affect  the  driving 
mechanism  of  the  rake.     The  specification  says: 

"  D  is  a  segmental  platform,  provided  with  a  divider,  E,  at  Its  outer  end, 
and  resting  upon  a  roller, «.  F  is  a  draw-bar  connected  at  front  by  a  universal 
joint  to  the  frame,  A,  and  attached  at  back  to  a  shoe,  /,  upon  which  the  inner 
Bide  of  the  platform  may  rest.  G  is  a  lateral  brace-rod,  hinged  at  one  end 
beneath  the  right-hand  rear  comer  of  the  main  frame,  and  at  the  other  to  the 
draw-bar.  F,  or  shoe,/.  H  is  a  link  by  which  the  inner  end  of  the  platform  is 
suspended  from  the  back  of  the  main  frame." 

This  language  describes  the  parts  which  relate  to  the  platform  and 
the  devices  by  which  it  is  attached  to  the  main  frame,  and  by  which 
it  is  permitted  to  vary  its  movement  relatively  to  the  main  frame,  to 
conform  to  the  nnevenness  of  the  ground,  and  there  is  nothing  else 
on  the  Bnbjeoi  in  the  text  of  the  Bpeoification.  In  the  drawings  of 
No.  35,816,  the  suspending  link,  H,  by  which  the  inner  side  of  the 
platform  is  suspended  from  the  main  frame,  bo  as  to  keep  it  on  a 
level  with  the  wheel  at  the  onter  shoe,  at  the  opposite  side  of  the  plat- 
form, is  attached  at  its  lower  end  to  an  arm  which  extends  oat  from 
the  platform  nearly  to,  bat  short  of,  the  middle  of  the  width  of  the 
tread  of  the  left-hand  driving-wheel,  B,  bat  the  drawing  represents 
the  oentral  line  of  the  link,  H,  as  in  the  vertical  plane  of  the  left- 
hand  edge  of  the  tread  of  the  wheel,  B,  bo  as  to  put  the 'point  of  sus- 
pension in  a  vertical  line  with  the  left-hand  edge  of  the  tread  of  the 
wheel,  B.  The  model  referred  to  shows  the  link  as  being  suspended 
at  a  point  on  the  frame  to  the  right  of  the  vertical  plane  of  the  left- 
hand  edge  of  the  tread  of  the  wheel,  but  not  to  the  right  of  the  ver- 
tical plane  of  the  middle  of  the  width  of  the  tread.  In  the  reissue 
great  stress  is  laid  upon  this  point  of  suspension.  In  the  specifica- 
tion of  the  reissue  it  is  said : 

**  From  the  inner  comer  of  the  flnger-beam  or  platform,  or  from  the  metal 
foot-piece  of  the  rake  and  reel-support,  by  which  the  support  is  screwed  to  and 
braced  on  the  platform  and  flnger-beam,  a  strong  bnicket,  2,  is  extended 
beyond  the  left-hand  side-beam  of  the  draft-frame.  To  the  extremity  of  this 
■  arm  a  swinging  link  or  chain,/,  is  loosely  connected  or  jointed,  as  at  g,  and  by 
means  of  this  link  or  chain  the  flnger-beara,  platform,  and  rake,  though  ar- 
ranged at  the  left  of  the  left-hand  drive-wheel,  B,  can  be  suspended  from  a 
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point  which  Is  to  the  right  of  the  said  left-hand  side-beam.  The  suspension 
is  effected  bj  hanging  the  upper  end  of  the  link  or  chain  to  the  lear  beam  of 
the  draft-frame,  aa  i-epresented  at  A." 

In  the  drawingsof  the  reissne  the  point  of  snspension  of  the  linkis  lo- 
cated a  little  to  the  right  of  the  vertical  plane  of  the  middle  of  the  width 
of  the  tread  of  the  left-hand  driving-wheel,  and  the  arm  or  bracket  to 
which  the  lower  end  of  the  link  is  attached  extends  to  a  point  beyond, 
and  at  the  right  hand  of  the  middle  of  the  width  of  subh  tread.  In  the 
specification  of  No.  35,315  the  word  "finger-beam"  is  not  fonnd,  nor 
is  a  finger-beam  described  in  it  or  shown  in  the  drawings. 

As  to  the  method  of  mounting  the  lake,  the  apeoifioation  of  No. 
35,316  says: 

"lis  a  post  rigidly  secured  to  the  Inner  side  of  the  platfoim,  and  Inclining 
over  the  rear  of  the  main  frame;  <  is  a  brace-rod  extending  from  the  draw-bar 
to  the  said  post,  to  support  the  latter  at  top;  J  Is  a  box  mounted  on  the  top 
of  the  post,  I,  and  constituting  the  bearing  in  which  the  disk,  E,  rotates.  The 
rakes  or  reel-arms,  L,  L',  are  mounted  in  couples  upon  the  ends  of  horizontal 
shafts,  M,  M',  which  are  joumaled  at  right  angles  across  the  rotating  disk,  E." 

This  is  all  that  is  foond  in  that  apeoifioation  as  to  the  location  of 
the  axis  of  the  rake.  On  the  other  hand,  the  specification  of  the  re- 
issue says :  "Figure  9  is  a  rear  elevation  of  a  portion  of  the  machine, 
showing  the  manner  of  suspending  the  rake  and  reel-support  upon  the 
hinge-joint  finger-beam  or  platform  thereof."  The  drawings  of  the 
reissue  show  a  finger-beam,  and  it  is  lettered,  and  referred  to  by  let- 
ter in  the  text.    The  specification  of  the  reiaaue  further  says : 

« It  is  also  important  to  have  the  snspension  of  the  rake  made  in  snch  a 
manner  that  the  base  of  the  support  of  the  axis  of  the  rake  is  wholly  upon  the 
hinged  finger-beam,  or  the  platform  thereof,  and  also  that  the  rake,  the  finger- 
beam,  and  the  platform  shall  be  rigidly  connected  together." 

Here  the  word  "finger-beam"  is  again  introduced,  as  important 
in  eonnection  with  the  support  of  the  axis  of  the  rake.  The  expert 
for  the  defendants  states  that  the  drawings  of  No.  35,316  show  the 
base  of  the  support  of  the  rake  so  far  back,  or  to  the  rear  of  the  front 
edge  of  the  platform,  that  it  cannot,  in  his  opinion,  be  brought  in  con- 
tact with  the  finger-beam,  without  changing  its  locality  very  materi- 
ally, or  the  mode  of  its  construction  or  attachment.  But  the  speci- 
fication of  the  reissue  says: 

<'D  is  the  finger-beam  and  E  the  platform  of  the  harvester,  the  cutting  ap- 
paratus and  guard-fingers  being  left  off.  F  is  a  support  for  a  combined  rake 
and  reeL  This  support  is  mounted  rigidly  upon  the  inner  front  comer  of  the 
platform  and  heel  of  the  finger-beam,  but  it  may  be  mounted  either  wholly 
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on  the  finger-beam  or  wholly  on  any  part  of  the  platform,  which  Is  to  the  left 
of  the  left-hand  drive-wheel,  B,  or  to  the  right  of  said  drive-wheel,  if  It  is  a 
right-hand  machine." 

There  is  no  warrant  in  the  original  patent  for  locating  the  rake- 
support,  or  any  part  of  it,  on  the  Qnger  beam. 

As  to  claim  1  of  the  reissue,  the  finger-beam  is  made  an  element 
of  the  combination,  while  in  the  specification  and  drawings  of  No. 
35,315  there  is  no  reference  to  a  finger-beam.  Moreover,  the  raking 
apparatus  of  the  appellant  is  so  constructed  that  when  one  of  the 
arms  has  descended  to  force  the  grain  towards  the  platform  and  to 
sweep  across  the  platform,  the  opposite  arm  mast  be  raised  to  such 
a  point  as  to  clear  the  wheel  of  the  machine.  The  arms  Are  in  pairs, 
and  the  motion  of  one  arm  of  a  pair  is  controlled  by  the  motion  and 
operation  of  the  opposite  arm  of  that  pair.  The  inclination  of  the 
two  to  each  other  is  such  that  when  one  is  sweeping  across  the  plat- 
form the  other  forms  an  exactly  opposite  angle  to  the  axis  on  which 
they  both  reyolve.  Therefore,  the  support  of  the  rakes  must  be  so 
mounted  that  they  can  descend  to  the  grain  at  the  proper  point  in 
front  of  the  cutters  to  press  in  the  grain  and  sweep  across  the  plat- 
form and  deliver  the  gavels  and  then  rise  out  of.  the  way  of  the  frame. 
To  effect  this,  the  point  of  vibratioii  of  the  pair  of  arms  must  be 
raised  so  high  and  carried  over  towards  the  frame  so  far,  that  the  de- 
scending arm'may  reach  its  proper  position  to  do  its  work,  while  the 
other  arm  of  that  pair  shall  elear  the  frame  in  rising.  Therefore, 
the  support  of  the  raking  apparatus  was  regnired  to  be  of  such  form 
and  character,  and  so  placed  relatively  to  the  platform  and  frame, 
that  one  arm  of  a  pair  would  not  interfere  with  the  working  of  the 
other  arm  of  the  same  pair.  Now,  the  arms  of  the  raking  apparatus 
are  diametrical  arms,  the  centers  of  which  are  axes  mounted  on  a 
horizontal  head,  which  head  is  so  fastened  on  a  vertical  shaft  that, 
the  opposite  ends  of  the  arms  being  inclined  to  the  axis  of  rotation, 
one  end  of  one  arm  will  descend  and  sweep  across  the  platform,  while 
the  other  will  be  carried  in  an  exactly  opposite  direction,  with  its 
rake  teeth  turned  up,  while  the  teeth  of  its  opposite  arm  are  turned 
down.  In  such  an  arrangement,  the  bearing  point  or  axis  of  rotation 
of  the  arms  must  be  carried  up- a  considerable  distance  above  the 
platform  and  reach  over  in  a  diagonal  direction  from  the  front  edge 
of  the  cutters  to  the  delivery  edge  of  the  platform,  so  that  the  rake 
at  its  end  next  the  base  of  the  rake-support  may  be  brought  close 
enough  to  the  platform  to  do  its  work.  Hence,  the  inclined  post  of 
No.  35,315,  described  as  so  inclined  and  thus  claimed  in  claim  2  of 
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that  patent.     Bat  in  the  specification  of  the  reiBBae,  though  the 
drawings  show  the  same  sort  of  inclined  post  or  standard,  11  is  said : 

<•  From  the  platform  or  flnger-beam  the  support  may  extend  in  an  inclined 
position  as  high  as  the  top  of  the  draft-frame,  and  then  take  a  fum  over  to- 
wards the  center  of  said  frame,  as  represented,  so  as  to  form  a  support  for  the 
rake  and  reel  which  shall  be  somewhat  higher  than  the  frame  and  between 
the  two  drive  or  supporting  wheels.  The  particular  shape  and  height  of  this 
support  is  not  very  material,  so  long  as  the  base  of  it  is  affixed  at  some  point 
between  the  center  of  the  main  frame,  A,  and  the  outer  shoe  or  divider,  Q." 

The  special  kind  of  sapport  described  and  shown  in  the  patents, 
original  and  reissued,  is  essential  to  the  operation  of  the  special  kind 
of  raking  apparatus  there  described.  Bat  the  appellees'  machine 
has  a  raking  apparatus  differently  organized.  In  it  each  arm 
moves  independently  of  every  other  arm,  the  arms  are  not  ooupled 
in  pairs,  and  each  does  its  work  without  reference  to  the  move- 
ment of  any  other.  Therefore,  it  is  unnecessary  to  raise  the  sup- 
porting  point  of  the  rake-arms  to  any  considerable  height,  or  to 
carry  it  over  to  a  location  between  the  drive-wheels,  and  in  the  ap- 
pellees' machine  the  pivot  on  which  the  rakes  revolve  is  at  a  con- 
siderable distance  towards  the  outer  shoe  and  is  not  all  between  the 
drive-wheels.  The  appellees'  sweep-rake  is  not  substantially  such  a 
sweep-rake  as  is  referred  to  in  olaici  1  of  the  reissue,  nor  is  it 
mounted  in  such  a  manner  as  to  perform  the  fnnotlonrof  the  appel- 
lant's rake.  The  rake-post  in  the  appellees'  machine  ia  vertical  and 
not  inclined,  and  is  mounted  on  the  shoe  or  inner  end  of  the  finger- 
beam. 

In  analyzing  the  two  machines,  in  view  of  the  state  of  the  art,  it 
appears  that  the  appellant  adapted  a  continuously-revolving  gather- 
ing and  discharging  rake  to  a  two-wheeled  loosely-jointed  finger-bar 
machine.  To  do  this  he  eniployed  a  peculiar  rake  and  a  peculiar 
rake-support.  The  appellees  employ  an  entirely  different  rake.  They 
have  a  series  of  radial  arms  pivoted  each  independently  of  every  other 
in  a  head,  which  has  a  double  cam  guideway  for  each  arm,  and  the 
arms  are  thereby  elevated  vertically  so  as  not  to  strike  the  frame  in 
passing  up.  This  makes  it  possible  for  the  appellees  to  place  the 
support  for  their  rake  on  the  finger-beam  by  the  side  of  the  f^ame  and 
in  the  line  of  the  cutters,  instead  of  behind  the  frame.  No  such  or- 
ganization is  possible  with  the  appellant's  arrangement  of  rakes. 
The  center  of  movement  of  his  rakes  must  be  brought  in  line  with  the 
cutters  by  having  an  inclined  rake-post,  the  base  of  which  is  not  in  a 
vertical  line  with  the  line  of  the  cutters.    He  shows  no  mode  of  plao- 
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ing  the  base  of  the  post  on  the  finger-beam.  If  it  were  placed  there, 
with  hia  arrangement  of  rake-arms,  and  his  inolined  post,  the  center 
of  motion  of  the  arms  would  be  so  far  out  of  its  proper  position  that  the 
arms  would  not  do  their  work.  Having  independent  radial  arms,  the 
appellees  can  have  a  vertical  and  not  an  inclined  rake-post,  and  can 
bring  the  center  of  motion  .of  Jhe  arms  in  a  line  with  the  catters  by 
mounting  the  vertical  post  on  the  finger-beam.  They  do  this,  and  for 
that  porpose  they  have  a  bridge  over  the  inner  shoe  of  the  finger- 
beam  for  the  foot  of  the  rake-post  to  rest  on,  while  at  the  same  time 
the  cotters  can  vibrate  under  the  bridge.  The  post  is  hollow  and 
supports  the  cam  gnideway,  and  the  vertical  shaft  which  revolves  the 
rakes  passes  up  in  and  through  the  hollow  post.  The  appellees  have 
not  borrowed  from  the  appellant.  They  devised  a  new  arrangement 
of  rake  which  made  it  possible  for  them  to  mount  their  rake-support 
on  the  heel  of  the  finger-beam  proper,  where  the  appellant  can  never 
mount  his,  and  where  that  of  the  appellees  is  mounted.  The  theory  of 
the  reissue  appears  to  be  that,  as  the  original  patent  shows  a  special 
device  for  supporting  a  special  arrangement  of  rakes,  such  device  be- 
ing located  on  a  particular  part  of  the  platform  other  than,  and  not 
possible  to  be,  a  part  of  the  finger-beam,  he  can  claim  in  a  reissue 
any  device  for  supporting  a  revolving  rake,  even  one  located  on  the 
finger-beam.  To  carry  out  this  view,  the  word  "finger-beam"  is  in- 
terpolated in  the  specification,  in  this  connection,  as  an  addition  to  the 
word  "platform, "  and  the  rake-post  is  described  as  being  attached  to 
the  finger-beam  or  the  platform.  But  there  is  an  entire  absence  in 
the  original  specification,  and  in  the  reissued  specification,  of  any  de- 
scription of  any  means  by  which  the  rake-support  can  be  attached  to 
or  mounted  on  the  finger-beam,  or  by  which  the  rakes  can  be  made 
to  work  with  the  rake-support  in  that  location,  or  by  which  the  con- 
necting-rod of  the  cutters  can  be  free  to  work  with  the  support  so 
placed.  The  law  of  reissues  never  at  any  time,  or  under  any  con- 
struction, allowed  that  to  be  done  which  has  been  thus  attempted  in 
this  case.  The  foregoing  views  apply  also  to  claims  8,  9,  11,  12, 14, 
16,  and  19,  being  all  the  other  claims  alleged  to  have  been  infringed, 
and  each  of  which  has,  as  an  element,  either  a  rake,  or  a  rake  and 
reel,  mounted  on  or  attached  to  the  cutting  apparatus  or  the  finger- 
beam. 

In  the  reissue  claim  2  is  substantially  the  same  as  claim  1  of  the  orig- 
inal, claim  5  (with  the  interpolation  of  the  finger-beam)  is  intended 
to  take  the  place  of  claim  2  of  the  original,  and  claim  18  corresponds 
v.l— 87 
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with  claim  8  of  the  original.  Tet  the  appellees'  machine  is  not 
alleged  to  infringe  either  claim  2,  claim  5,  or  claim  18  of  the  reissue; 
nor  does  it  embrace  what  was  Covered  by  anyone  of  the  three  claims 
of  the  original.  As  to  the  yielding  belt-tightener  of  the  appellant, 
which  is  the  subject  of  claim  8  of  the  original  patent  and  is  an  ele- 
ment in  claim  16  of  the  reissue,  the  appe}leee'  machine  does  not  employ 
any  device  which  performs  the  function  of  tightening  a  belt.  It  uses, 
to  communicate  motion  from  the  main  axle  to  the  raking  apparatus, 
an  old  form  of  chain  belt,  composed  of  square  open  links,  connected 
by  loops  of  metal  between  the  links,  and  the  links  arranged  to  run 
over'  sprocket-wheels,  which  have  teeth  on  them  corresponding  to 
openings  in  the  links  of  the  chain,  and  which  prevent  the  chain  from 
slipping  on  the  wheels.  As  the  links  of  the  chain  engage  positively 
with  the  teeth  on  the  sprocket-wheels,  there  is  no  need  of  a  belt- 
tightener,  as  no  slackness  in  the  chain  can  interfere  with  the  driving 
action.  The  only  function  of  the  appellees'  device  which  holds  up, 
by  a  yielding  pressure,  the  under  part  of  the  chain-belt,  is  to  so  guide 
that  part,  when  slack,  that  the  teeth  on  the  sprocket-wheels  may 
readily  enter  the  links  of  the  chain.  The  appellant's  belt  could  not, 
in  the  same  position,  drive  the  raking  apparatus  so  as  to  make  it 
work  properly.  The  appellees,  by  the  use  of  sprocket-pulleys  and  a 
chain,  dispense  with  a  tight  friction-band,  and  with  a  pulley  around 
which  the  platform  vibrates,  and  with  a  tightening  pulley.  Their 
arrangement  is  not  an  equivalent,  in  mechanism  or  functions,  for 
that  of  the  appellant. 

It  is  made  an  element  of  claim  11  of  the  reissue  that  the  point  of 
suspension  of  the  platform  to  the  main  frame  is  carried  beyond  the 
rake-support  towards  the  center  of  the  draft-frame,  by  means  de- 
scribed in  the  specification,  so  as  to  prevent  a  too  sudden  or  abrupt 
deflection  of  the  rake  and  reel.  The  specification  of  the  reissue  says 
that  "it  is  important  that  the  great  weight  of  the  rake,  finger-beam, 
and  platform  shall  not  cause  the  draft-frame  to  tilt  over  on  its  right- 
hand  drive-wheels  by  sudden  and  abrupt  motions,  but  shall  tend  to 
insure  a  square  run  of  the  draft-frame  upon  the  ground  during  the 
pitching  or  rising  and  falling  motions  of  the  finger-beam,  platform, 
and  rake,  and  thus  an  even  and  easy  draft  for  the  beam  be  secured." 
But  the  reissue  shows  the  point  of  suspension  of  the  platform  to  the 
main  frame  as  being  nearly  under  the  axis  on  which  the  rake-arms 
revolve,  and  said  point  is  near  the  vertical  plane  of  the  middle  of 
the  width  of  the  tread  of  the  drive-wheel  which  is  next  to  the  cutters, 
so  that  the  inner  end  of  the  platform  is  subject  to  all  the  vertical  mo- 
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tions  of  BQoh  driTe-irheel.  The  point  of  aaspenaion  being  in  the 
pathway  of  the  wheel,  the  rising  or  foiling  motion  of  the  wheel  mast' 
be  communicated  to  that  end  of  the  cutters  which  is  next  to  such 
wheel.  In  the  appellees'  machine  the  suspension  of  the  platform  is 
made  by  an  arm  extending  out  from  the  finger-bar  or  inner  shoe  to 
a  point  about  opposite  the  center  of  the  main  frame,  and  which  arm 
is  there  suspended  by  a  chain  to  a  hook  on  the  frame,  so  that  the 
weight  of  the  cutting  apparatus  and  rake  and  inner  part  of  the  plat- 
form is  transferred  to  nearly  a  center  point  between  the  drive-wheels. 
The  appellant's  siraetore  shows  no  such  organisation,  and  does  not 
involve  what  the  appellees  have  done.  For  the  foregoing  reasons, 
without  considering  the  many  other  questions  raised  in  the  case,  it 
must  be  held  that  the  appellant  has  not  established  any-  cause  of 
action  against  the  appellees  on  reissue  No.  2,224. 
In  No.  2,490  the  claims  in  question  are  these : 

"(1)  The  combination,  in  a  two-wheeled  hinge-Joint  machine  of  a  diiver's 
■eat  moanted  upon  the  main  frame,  with  a  laklng  mechanism  mounted 
npon  the  flnger-b^m,  and  rotating  around  a  vertical  axis,  or  one  nearly  so, 
substantially  in  the  manner  described,  for  the  purpose  of  enabling  the  driver 
to  ride  on  the  machine  while  the  rake  is  in  operation."  "(2)  The  combina- 
tion, in  a  two-wheeled  hinge-joint  machine,  of  a  shoe  with  a  hinged  joint  in 
it,  with  a  ralce  and  platform  having  an  extension,  J*,  and  with  a  draft-frame 
which  sustains  the  weight  of  the  cutting  apparatus  and  raking  apparatus,  with 
platform  attached,  at  a  point  between  the  two  drive-wheels."  "(6)  Driving  a 
revolving  rake,  or  a  combined  revolving  rake  and  reel,  which  move  about  a 
vertical  or  nearly  vertical  axis,  by  a  device  arranged  on  the  grain  side  of  the 
inner  drive-wheel  or  inner  side  of  the  draft-frame."  "(7)  Making  a  direct 
driving  connection  between  a  revolving  rake,  or  a  combined  rake  and  reel, 
which  move  about  a  vertical  or  nearly  vertical  axis,  and  the  inner  end  of  the 
main  frame  axle  of  the  draft-frame."  "(9)  The  combination  of  a  quadrant 
platform,  hinged  finger-beam,  revolving  rake,  and  a  driver's  seat  supported  by 
the  main  frame." 

The  original  patent,  No.  40,481,  says  that  the  improvements  cov- 
ered by  it  consist  (1)  in  a  peculiar  construction  and  combination 
of  frame,  gearing,  and  doable  driving-wheels;  (2)  in  a  device  for 
a£fording  protection  to  the  main  crank-shaft  and  strengthening  the 
main  frame;  (3)  in  the  use  of  a  movable  tongue;  (4)  in  a  device  for 
permitting  the  finger-beam  to  tnm  freely  on  its  own  axis.  There 
were  only  four  claims  in  No.  40,481,  one  covering  each  of  said  foar 
features,  as  follows : 

"(1)  The  main  frame  and  geap>frame  A,  A,  constructed  as  described,  open 
at  each  end,  when  used  in  combination  with  shafts,  gearing,  and  double  driv- 
ing-wheels, arranged  and  operating  substantially  as  and  for  the  purpose  spec!- 
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fied."  "(2)  The  flange,  a,  cast  or  formed  upon  the  gear-frmue  for  the  corn* 
bined  pnrpose  of  strengthening  the  latter  and  protecting  the  crank-shaft,  E, 
as  hereinbefore  explained."  "(3)  The  movable  tongues,  K,  adapted  to  be  at- 
tached to  the  frame  on  either  side  of  the  wheel,  B',  and  employed  to  support 
or  raise  the  inner  end  of  the  beam."  "(4)  Attaching  the  shoe  to  the  drag-bar 
by  a  transverse  swivel-joint,  to  permit  the  finger-beam  to  turn  its  axis  to 
elevate  or  depress  the  joints  of  the  fingers,  or  to  fold  the  beam  against  the 
frame  for  transportation,  when  combiaed  with  bracing-guides,  A',  substantially 
as  herein  described." 

Every  one  of  the  four  claims  of  No.  40,481 — ^the  iron  frame  east 
in  one  pieee,  the  flange,  the  movable  tongae,  and  the  transverse 
swivel-joint— is  omitted  from  the  reissue,  and  thette  are  no  corre- 
sponding claims.  The  rake-support  is  of  the  same  form  and  in  the 
same  location  as  in  No.  35,315,  inclined  and  mounted  on  the  plat- 
form, and  not  on  the  finger-beam,  and  the  inner  end  of  the  platform 
is  suspended  on  the  main  frame  in  the  same  way  as  in  No.  85,815. 
The  specification  of  No.  40,481  says :  "On  the  inner  side^f  the  grain 
platform,  near  the  heel  of  the  finger-beam,  is  firmly  mounted  a  post, 
B,  which  may  incline  over  towards  the  main  frame,  as  shown  in  fig- 
ure 1."  This  passage  negatives  the  idea  of  mounting  the  post  on  the 
finger-beam,  and  draws  a  distinction  between  the  platform  and  the 
finger-beam  as  a  location  for  the  attachment  of  the  post.  The  only 
mention  of  a  driver's  seat  in  No.  40,481  is  this:  "W  represents  the 
driver's  seat."  In  the  specification  of  the  reissue  the  following  lan- 
guage is  found: 

"My  first  improvement  consists  in. the  combination,  in  a  two-wheeled 
hinged-joint  nuudiine,  of  a  driver's  seat  mounted  upon  the  main  frame,  with  a 
raking  mechanism  mounted  upon  the  finger-beam,  and  rotating  on  a  vertical 
axis,  or  one  nearly  so,  substantially  as  hereinafter  described,  for  the  purpose 
of  enabling  the  driver  to  ride  upon  the  machine  while  the  rake  is  in  opera- 
tion." 

Again,  after  describing  the  construction  and  arrangement  of  the 
rake  or  reel-arms,  which  are  the  same  as  in  No.  35,315 : 

"By  this  means  the  rake  and  reel-arms  will  stand  high  enough  above  the 
draft-frame  on  the  inner  side  of  the  macliine  to  move  clear  of  the  driver,  who 
sits  upon  the  machine  in  a  seat,  W,  which  is  mounted  upon  the  main  frame, 
as  shown,  or  in  any  other  position  on  the  frame  that  will  give  the  greatest 
convenience  and  advantage  from  his  weiglit  and  use  of  his  hands  in  the  man- 
agement of  the  machine." 

Again: 

"From  the  foregoing  description  it  will  be  seen  that  my  invention  enables 
me  to  combine  in  a  self-raking  harvester  all  the  advantages  derived  from  the 
two-wheeled  hinged-joint  machine^  and  still  use  a  rake  that  turns  about  an 
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axis,  or  leTolyen  entirely  about  the  same,  and  at  the  same  time  have  the 
driver  or  manager  ride  npon  the  main  or  draft-frame  in  snch  a  position  that 
^  his  weight  may  aid  in  counterbalancing  the  weight  of  the  rake  and  platform, 
and  his  bands  may  be  conveniently  employed  for  controlling  the  machine." 

As  to  claim  1  of  the  reissue,  althoagb  there  is  in  No.  40,481  a 
driver's  seat  monnted  on  the  main  frame,  it  is  not  in  each  a  position, 
nor  can  it  be  placed  on  the  frame  described  in  snch  a  position,  that 
the  driver  can  ride  on  the  seat  while  the  appellant's  rake  is  in  oper- 
ation. The  appellees*  raking  apparatus  has  been  above  described. 
The  appellant's  raking  apparatus  is  like  that  of  No.  86,315  and  of  re* 
issae  No.  2,224.  If  the  appellant's  raking  apparatus  were  substituted 
in  the  appellees*  machine  for  their  raking  apparatus,  no  person  could 
ride  on  thedriver's  seat  located  anywhere  on  theframe  of  the  appellees' 
machine,  as  it  is  eonstructed,  with  the  rake  in  operation.  The  seat 
shown  in  the  drawings  of  No.  2,490  is  mounted  on  a  portion  of  the  frame 
which  extends  to  the  rear  of  the  main  axle,  and  the  seat  itself  is  shown 
as  placed  in  the  rear  of  said  axle.  Consequently,  a  driver  located  on 
said  seat  would  add  his  weight  on  the  same  side  of  the  main  axle  on 
which  the  raking  apparatus  is  mounted,  so  that  the  idea  of  any  coun- 
terbalancing weight  from  the  position  of  the  driver  is  negatived  by 
the  arrangement.  In  the  appellees'  machine  the  organization  of  the 
raking  mechanism,  before  described,  is  snch  that  the  driver's  seat 
may  be  located  towards  the  front  of  the  main  frame,  where  he  can- 
not be  struck  by  the  rake-arms,  and  where  his  weight  will  aid  in 
counterbalancing  that  of  the  rake  and  the  platform.  No  such  organ- 
ization of  raking  mechanism  is  shown  or  described  in  No.  2,490,  nor 
any  such  arrangement  of  seat  relatively  thereto.  Moreover,  claim  1 
of  No.  2,490  requires  that  the  raking  mechanism  be  mounted  on  the 
finger-beam.  Such  a  constmotion  is  not  shown  or  described  in  No. 
2,490,  or  in  No.  40,481.  The  raking  apparatus  in  the  appellees' 
machine  is  mounted  directly  on  the  finger-beam.  The  views  herein- . 
before  expressed  in  connection  with  No.  2,224  apply  to  No.  2,490,  so 
far  as  the  mounting  of  the  rake-post  on  the  finger-beam  and  the  ar- 
rangement of  the  raking  mechanism  are  concerned. 

As  to  claim  2,  the  raking  apparatus  is  made  an  element  in  it,  and 
the  differences,  before  pointed  out,  between  the  two  machines,  in  the 
construction  of  the  raking  mechanism  and  the  arrangement  and  loca- 
tion of  the  rake-post,  lead  to  the  conclusion  that  the  rake  mentioned 
in  claim  2  must  be  construed  to  be  such  a  rake,  and  one  so  arranged, 
on  a  rake-post  so  mounted,  as  ia  shown  and  described  in  the  specifi- 
cation, and  thus  does  not  include  the  appellees'  raking  mechanism 


Digitized  by 


Google 


582  8DPBEMB  OOCBT  BBPOBTBS. 

or  rake-post.  As  to  claim  6,  the  driTing  devioe  mnst  be  limited  to 
one  substantially  the  same  as  that  of  the  appellant.  He  has  an  exten- 
sible tambling-shaft.  The  appellees  have  a  obain  belt,  with  links,  , 
before  described.  Their  arrangement  requires  that  the  axis  of  the 
driving-wheel  and  the  driven-wheel  shall  be  substantially  parallel, 
while  No.  2,490  requires  that  in  the  appellant's  struoture  the  axis  of 
the  two  wheels,  or  the  ends  of  the  axes,  shall  incline  towards  each 
other  at  a  considerable  angle.  The  tumbling-shaft,  if  used,  must  be 
used  in  such  a  location  that  the  chain  belt  would  not  work  in  the 
same  place.  The  two  devices  are  not  meohanioal  equivalents  for 
each  other.  One  could  not  be  substituted  for  the  other  without  a  re- 
arrangement of  parts.  Their  only  resemblance  is  that  both  com- 
municate motion.  The  place  where  the  devioe  is  arranged,  namely, 
as  the  claim  says,  on  the  grain  side  of  the  inner  drive-wheel  or  inner 
side  of  the  draft-frame,  imparts  no  patentable  or  inventive  quality  in 
this  case.  That  inheres  only  in  the  device.  In  regard  to  claim  7, 
the  appellant's  raking  apparatus  and  driving  device  are  elements  in 
it,  and  the  observations  before  made  apply,  so  that  the  appellees' 
raking  apparatus  and  driving  device  are  not  covered  by  this  claim. 
Claim  9  includes  the  rake  and  the  driver's  seat,  and  under  the  views 
before  stated  the  appelleas'  machine  cannot  be  held  to  infringe  that 
claim. 

These  conclusions  make  it  unnecessary  to  consider  any  other  ques- 
tion. 

The  decree  of  the  oircuit  court  is  afiirmed,  in  so  far  as  it  dismisses 
the  biU. 


(107  U.  8.  48B) 

Sun  Mnr.  Ins.  Go.  v.  Ooban  Ins.  Go. 

(January  22,  18S3.) 
APFEAir— PRKsmiFTioira  or  Fact  abs  of  Law  DrarnramBHES— Mabidb  Iksdb- 

ANCE — BUBDEN  OF  PROOF  OF  BiSK— BBmsnBANOB. 

In  the  case  of  a  special  finding,  with  conclusions  of  law  thereon  presented  to  this 
court  on  appeal,  the  question  is  not  whether  the  statement  of  facts  made  by  the 
circuit  court  might  be  true  as  a  conclusion  of  fact,  but  whether,  upon  the 
facts  found,  it  must  be  true  as  matter  of  law. 

Where  the  testimony  has  been  sifted  and  weighed,  and  the  actual  circumstances  of 
the  transaction  stated  in  a  connected  form,  the  law,  by  means  of  its  presump- 
tions, determines  whether  they  establish  such  a  relation  bet  ween  the  parties  as  to 
give  rise  to  reciprocal  rights  and  obligations,  and  if  so,  what  legal  consequences 
have  followed.  The  issue  is  determined  by  the  interpretation  which  the  Ian 
puts  upon  the  circumstances  of  the  entire  transaction. 
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The  langnage  of  the  policy  sued  on,  degcrlptlve  of  the  rUk  assumed,  is  "on  charter, 
on  primage,  and  on  property  on  board  ship  at  and  from  Neir  York  to  Ban 
Francisco,"  the  vessel  at  the  time  lying  at  New  York,  having  been  previously 
chartered  to  her  full  capacity  for  such  voyage,  of  which  both  insurance  com- 
panies, appellant  and  appellee,  had  knowledge.  The  vessel  was  subsequently 
chartered  by  her  master  for  a  voyage  from  New  York  to  San  Francisco,  thence 
to  Callao,  and  thence,  if  on  inspection  she  should  be  found  well  conditioned 
for  tne  voyage,  to  the  Chincha  islands,  for  a  cargo  of  guano,  to  be  taken  to 
Hamburg  or  Rotterdam.  Uf  this  second  charter  the  libelant  in  the  original 
rait,  the  appellee  herein,  had  full  knowledge,  and  subsequently  issned  one  pol- 
icy to  the  master,  describing  the  risk  in  the  same  words  as  those  nsed  in  the 
policy  sued,  and  in  a  separate  policy  insured  the  master's  interest  in  the  ship 
daring  the  whole  voyage  under  the  second  charter,  of  which  charter  the  ap> 
pellant  compwiy  had  no  knowledge. 

EM,  In  an  action  by  appellee,  libelaot  in  the  lower  court,  against  the  appellant 
company  on  an  agreement  to  insure  the  risks  assumed  by  the  appellee,  that 
the  burden  of  proof  remains  with  libelant  to  sliow  that  it  was  meant  by  both 
parties  to  describe  that  particular  risk  sued  on,  under  an  insurance  upon  a  char- 
ter during  a  voyage  described,  as  at  and  from  New  York  to  San  Francisco. 

A  policy  of  reinsurance  is  a  contract  which,  like  others,  must  be  construed  accord- 
ing to  its  terms,  and  where  the  same  ambiguity  arises  in  respect  to  it  that  is 
found  to  exist  in  respect  to  the  original  insurance,  a  judgment  rendered  in 
,  favor  of  the  latter  upon  the  point  in  question,  as  to  what  was  in  tact  the  contract 
made  by  the  appellee  vnth  the  party  Insured,  is  no  adjudication  against  appel- 
lant as  to  what  is  the  contract  between  the  parties  to  th»«uit,  for  it  is  only  on 
the  presupposition  of  the  identity  of  the  subject-mat;ter  of  the  two  contracts, 
that  a  judgment  against  the  appellee  in  a  prior  suit  would  be  admissible  in 
evidence  against  the  appellants. 

Where  there  were  two  concurrent  charteia  on  the  ship,  both  in  fore;  during  the  one 
voyage,  in  the  course  of  which  she  was  lost,  and  the  first  charter  covered  a  full 
cargo,  and  nu  additional  freight  could  be  simultaneously  carried  under  the  sec- 
ond, for  no  part  of  the  cargo  contemplated  bjr  it  could  be  on  board  till  after  the 
voyage  under  the  first  charter  had  been  completed,  a  knowledge  of  the  risk 
taken  by  the  appellee  must  be  brought  home  to  the  appellant,  and  its  conceal- 
ment by  appellee  avoids  the  policy  of  reinsurance  if  actually  intended  to  cover 
the  risk  for  which  the  claim  is  made.  In  respect  to  the  duty  of  disclosing  all 
material  facta,  the  case  of  reinsurance  does  not  differ  from  that  of  ah  original 
insurance. 

MniUEB,  J.,  dissenting;  Waitb,  C.  J., and  Bbaslbt,  J.,  concurring  in  the  dissent 

Appeal  from  the  Cirooit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  was  a  libel  in  admiralty,  filed  in  the  district  court  of  the 
United  States  for  the  soathem  district  of  New  York  by  the  appellee 
upon  a  policy  of  marine  insurance.  A  decree  dismissing  the  libel 
was  rendered  in  that  court,  which,  on  appeal,  was  reversed  by  the 
circuit  court,  and  a  decree  entered  in  favor  of  the  libelant.  From 
that  decree  the  present  appeal  has  been  prosecuted.  The  findings  of 
fact  made  by  the  circuit  court  as  the  basis  of  its  conclasions  of  law 
are  as  follows: 
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(1)  At  the  several  times  hereinafter  mentioned,  the  libelant  and  the  de- 
fendant were  insurance  companies  engaged  In  the  business  of  insuring  against 
losses  by  perils  of  the  sea.  The  libelant,  to  be  referred  to  herein  as  the  Ocean 
Company,  was  incorporated  under  the  laws  of  the  state  of  Maine,  and  bod  its 
principal  place  of  business  at  Portland,  in  that  state.  The  defendant,  to  be 
referred  to  as  the  Sun  Company,  was  incorporated  ander  the  laws  of  the 
state  of  New  York,  and  had  its  principal  place  of  business  in  the  city  of  New 
York. 

(2)  On  or  about  January  19, 1864,  the  Sun  Company  issued  its  open  policy, 
No.  51,564,  to  the  Ocean  Company  in  the  usual  form  for  the  insurance  of  car- 
goes at  and  from  Cuba  to  Boston  or  Portland ;  it  being,  however,  expressly 
understood  and  agreed  that  no  risk  would  be  taken  under  it  unless  the 
Ocean  Company  "  take  or  have  an  amount  on  same  risk  equal  to  one-half  the 
amount  covered  by  "  the  Sun  Company.  *  On  the  ninth  of  February,  1864,  it 
was  agreed  in  writing,  noted  upon  the  policy,  that  the  policy  should  "  cover 
such  other  risks  as  this  (the  Sun)  company  may  approve  and  indorse" 
thereon.  Under  this  new  arrangement  the  clause  limiting  the  rislcs  to  such 
as  the  Ocean  Company  retained  an  interest  in  to  the  extent  named,  to-wit,  au 
amount  equal  to  one-half  that  of  the  Sun,  was  kept  in  force;  but  February 
24, 1864,  the  president  of  tlie  Sun  Company  wrote  to  the  Ocean  Company  as 
follows:  "  We  are  willing  that  you  be  not  obliged  to  retain  a  half  of  risk 
when  yon  do  not  wish  to  do  so,  but  we  reserve  the  right  to  object  to  amounts 
returned,  which  it  is  not  probable  will  be  too  great  very  often." 

A  copy  of  the  policy  issued,  with  the  indorsements  thereon,  is  printed  in  the 
apostles  in  this  case  as  Exhibit  No.  1. 

(8)  This  policy  was  issued  with  the -expectation  that  it  would  be  used  by 
the  Ocean  Company  for  the  purposes  of  reinsurance,  an  arrangement  for  such 
a  business  on  the  part^of  the  company  having  been  made. 

(4)  December  24, 1868,  Charles  S.  Pennell,  as  an  owner  and  agent  jf  the 
ship  G.  8.  Pennell,  of  975  tons  burden,  and  then  lying  in  the  harbor  of  Port- 
land, Maine,  chartered  the  whole  of  the  vessel,  including  the  state-rooms  in 
cabin  not  used  by  the  officers,  and  deck-rooms  not  used  for  the  crew  or  for 
sails  and  stores,  to  Sutton  &  Co.,  for  a  voyage  from  New  York  to  San  Fran- 
cisco. No  cargo  was  to  be  received  on  board  except  with  the  written  consent 
of  the  charterers,  and  they  were  to  pay  "  for  the  charter  or  freight,"  on  the 
good  and  proper  discharge  of  the  cargo  in  San  Francisco,  926,500,  less  2} 
per  cent,  oommission.  George  M.  Melcher  was  at  the  time  master  of  the  ship, 
and  his  primage  on  the  freight  money,  if  earned,  would  have  been  $1,325. 
This  charter  will  be  referred  to  as  the  San  Francisco  charter. 

(5)  After  the  making  of  this  charter  the  vessel  sailed  from  Portland  to 
New  York,  and  was  there  put  up  and  advertised  by  Sutton  &  Co.  as  a  general 
ship  for  San  Francisco.  That  firm  at  that  time  represented  what  was  Icnown 
as  the  Dispatch  line  of  San  Francisco  packets. 

(6)  January  30th,  while  the  ship  was  in  New  York,  loading  under  her  San 
Francisco  charter,  and  advertised  for  that  voyage,  her  master  chai-tered  her 
again  to  the  Peruvian  government.  By  the  terms  of  this  charter  she  was  to 
sail  from  New  York  on  or  before  June  1, 1864,  to  San  Francisco,  and  thence 
proceed,  with  all  convenient  dispatch,  to  Callao,  Peru,  and  from  thence,  if  on 
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inspection  she  should  be  fonnd.io  be  well  conditioned  for  the  voyage,  to  the 
Chincha  islands  for  a  cargo  of  guano  to  be  taken  to  Hamburg  or  Rotterdam. 
The  freight  to  be  paid  was  at  the  rate  of  £4  per  ton  of  20  cwt.  British  net 
weight  of  guano,  subject,  however,  to  a  deduction  of  five  shillings  per  ton,  if 
the  vessel  was  not  ready  in  Callao  to  proceed  to  Chinchas  by  December  15th. 
This  charter  will  be  referred  to  as  the  Botterdam  charter. 

(7)  On  the  fifth  of  rebruary,  1864,  while  the  ship  was  is  New  York,  load- 
ing,  Charles  S.  Pannell,  a  part  owner,  tool:  from  the  Ocean  Company  a  policy 
insuring  his  interest  in  the  ship  for  98,000  against  war  risks,  and  his  interest 
ill  the  Rotterdam  charter  for  $3,000  against  marine  risks  on  the  voyage  be- 
tween New  York  and  the  Chinchas.  In  this  policy  the  duration  and  locality 
of  the  risk  was  described  as  "  at  and  from  New  York,  to,  at,  and  from  San 
Francisco,  Callao,  and  the  Chinchas." 

(8)  George  M.  Melcher  was  at  the  time  owner  of  one^ighthof  the  ship,  and 
master.  On  the  twentieth  of  March  he  wrote  one  Sawyer,  his  agent  at  Fort- 
land,  advising  that  the  ship  was  akwut  ready  to  sail,  and  directing  that  insur- 
ance be  etCected  on  his  interest  as  follows: 

War  risk  to  San  Francisco,  ship,     .....  $5,000 

Charter  to  San  Francisco,  •26,50O-§,    -           .           .           .  8,800 

Primage  on-  same,    ----...  1,825 
Homeward  charter  from'Chinchas,  insure  out,  aay,  1,750  tons,  at 

£4  to  £7,000,  at  currency  rate  of  exchange,  $52,400^  my  j,        •  6,550 

Primage  on  same,          ---...  2,650 

Chronometers,  Dent,  1883;  Negus,  1,261,              •           -           -  500 

And  our  effects,  clothing,  etc.,              •           •                      .  1,000 


•19,425 


In  the  same  letter  it  was  said:  "I  thinfe  yon  had  better  put  5  or  $6,000 
more  marine  risk  in  case  I  sliould  lose  the  ship." 

(9)  Upon  the  receipt  of  this  letter  Sawyer  applied  to  the  Ocean  Company 
for  a  policy  upon  Rotterdam  charter,  primage,  and  personal  elTects  to  San 
Francisco.  In  doing  so  he  exhibited  his  letter  of  instructions,  and  explained 
fully  all  the  circumstances.  The  risk  was  accepted,  and  the  policy  issued 
March  23d,  in  which  the  risk  was  described  as  follows:  "$6,550  on  charter; 
$2,650  on  primage;  and  also  $1,500  on  property  on  board  ship  Charles  S.  Pen- 
nell,  at  and  from  New  York  to  San  Francisco."  » 

(10)  On  the  same  day  the  Ocean  Company  insured  the  master  for  $3,000  on 
his  interest  in  the  ship  daring  the  whole  of  her  voyage,  describing  the  dura- 
tion and  locality  of  the  risk  as  '*  at  and  from  New  York  to,  at,  and  from  San 
Francisco  and  Chinchas,  with  usual  liberties  at  Callao,  to  her  port  of  advice 
and  discharge  in  Europe." 

(11)  On  the  same  twenty-third  of  March,  the  president  of  the  Ocean-  Com- 
pany wrote  the  vice-president  of  the  Sun  as  follows: 

»*  •  •  I  al§o  inclose  returns  for  re^tiy  as  follows:  •  •  • 
$5,000,  ship  C.  S.  Pennell,  to  San  Francisto  and  Chinchas,  war;  $5,000  fr.  of 
do.  •  •  •  p.  8. — ^I  also  inclose  an  additional  return  for  insurance  on 
charter,  primage,  and  property  per  stiip  C.  S.  Pennell  to  San  Francisco  only." 

The  returns  inclosed  in  this  letter  were  as  follows: 
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•'To  the  Bun  JUutual  Ingurattce  Cor^panyi.  Enter  on  open  policy  of  this 
company  No.  51.564,95,000  on  charter  of  ship  Charles  8.  Pennell  at  and  from 
New  York  to,  at,  and  from  San  Fi-aucisco  and  Callao  to  Gblncbas. 
"  Rate,  3  per  cent,  on  board. 
"New  York,  March  23, 1864. 

"J.  W.,  V.  P.  Ocean  Ins.  Ca 
♦'PerG.  A.  W,Sec'y." 

"To  the  Sim  Mutual  Insurance  Company:  Enter  on  open  policy  of  this 
company  Ko.  51,564,  war  risk  only,  $5,000  on  ship  Cbas.  S.  Pennell,  at  and 
from  New  York,  to,  at,  and  from  San  Francisco  to  Callao  to  Cbinchas. 
"  Rate,  8  per  cent,  on  board. 
**Nw  Tork,  March  28, 1864. 

"J.  W.,  V.  P.  Ocean  Ins.  Co. 
"PerG.  A.W.,  Sec'y." 

**To  the  Sun  Mutual  Insurance  Company:  Enter  on  open  policy  of  this 
company  No.  61,564,  $6,550  on  charter,  $2,650  on  primag^e,  and  $1,500  on 
property,  on  board  ship  Ghas.  S.  Pennell,  at  and  from  New  York  to  San  Fran- 
cisco, including  war  risk. 
"  Rate,  6  per  cent,  on  board. 
**ITew  York,  March  28, 1864. 

"J.  W.,  V.  P.  Ocean  Ins.  Co. 
"Per  G.  A.  W.,  Sec'y." 

The  first  and  second  of  these  returns  were  for  reinsurance  on  ^he  risks  taken 
for  Charles  S.  Pennell,  and  the  last  on  account  of  the  risks  taken  in  favor  of 
the  master  of  the  Rotterdam  charter  and  personal  property  on  board,  from 
New  York  to  San  Francisco.  The  risk  on  the  vessel,  taken  in  favor  of  the 
master  at  the  same  time,  was  not  reported  to  the  Sun  Company. 

(12)  Upon  the  receipt  of  this  letter,  with  its  inclosures,  the  president  of 
the  Sun  Company  wrote  the  Ocean  Company,  under  date  of  March  24th,  as 
follows: 

'<Your  favor  of  the  twenty-third  inst.  is  received,  •  •  •  and  returns 
as  stated.  Those  *  *  ■*  on  charter  per  Chas.  S.  Pennell,  $10,700,  in  con- 
formity thereto.  For  the  marine  risk  per  Chas.  S.  Pennell  to  San  Francisco, 
thence  to  Callao  and  Chinchas,  our  regular  tariff  rate  is  4}  per  cent. ;  the  war 
risk  is  worth  the  same,  but  we  propose  to  enter  for  both  marine  and  war  on 
$5,000  for  4  per  cent." 

(13)  To  this  the  president  of  the  Ocean  Company  replied,  under  date  March 
26th,  as  follows; 

"Your  favor  of  the  twenty-fourth  inst.  is  received.  I  think,  really,  consid- 
ering that  you  have  the  risk  on  charter,  primage,  and  property  to  San  Francisco 
at  full  rates,  you  should  take  the  war  and  marine  to  San  Francisco  and  Cbin- 
chas on  C.  S.  Pennell  at  6  per  cent.,  as  there  is  or  will  be  but  little  risk  in  the 
Pacific  after  leaving  San  Francisco.  I  can  have  both  risks  taken  at  less  than 
these  rates.    •    •    •" 

(14)  In  response  to  this  the  vice-president  of  the  Sun  wrote,  under  date  of 
March  28tb,  as  follows  : 

"Your  favor  of  the  twenty-eixth  Inst  is  recdved  with  a  return,    •    •    • 

which  is  entered  in  conformity  thereto,  as  have  also  been  the  returns  of  the 
twenty-third  inst.,  per  ship  C.  S.  Pennell." 
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(15)  The  Indorsement  of  these  retorns  upon  the  open  policy  was  aa  follows; 

1864.                  Vessel.  From                             To 

March  23.    Ship  Chas.  S.  Pennell,  K.  Y.,  San  Francisco,    Callao  &  Chinchas 

Am'ts.  Bates.                              Prems. 

On  charter,           $5,000.  3                             $150  marine 

1864. 

March  23.    Ship  Chas.  S.  Fennell,  N.  Y.,  San  Francisco.    Callao  &  Chinchas 

Am'ts.  Rate.                                Prems. 

On  vessel,             $5,000.  8                               $150  war  only 
"       Kew  York,  San  Frsnoisco,  charter,  6,550;  6,893,        war  &  marine 

•♦               "                  «  primage,  2,650;  6,159, 

"              "                  "  property,  1,500;  6,090, 

(16)  At  the  time  these  returns  were  made  and  accepted,  the  Sun  Company 
had  actual  knowledge  of  the  San  Francisco  charter,  and  had  taken  risks  on 
cargo  shipped  on  board  the  vessel  to  San  Francisco  under  it 

(17)  When  the  returns  were  made  by  the  Ocean  Company  to  the  San  for 
acceptance  and, indorsement,  no  special  mention  was  made  of  the  Rotterdam 
charter,  and  no  information  was  given  the  Sun  Company  of  what  had  trans- 
pired between  the  Ocean  Company  and  the  agent  of  the  master  when  the  in- 
surance was  effected.  No  allusion  was  made  to  the  letter  of  the  master  to 
his  agent,  which  was  shown  the  president  of  the  Ocean  in  connection  with 
the  application  to  that  company,  and  the  Sun  Company  had  no  other  knowl- 
edge of  the  existence  of  the  Rotterdam  charter  than  soch  as  is  to  be  inferred 
from  the  correspondence  which  preceded  the  acceptance  of  the  risk. 

(18)  Both  the  president  of  the  Ocean  Company  and  the  vice-president  of  the 
Sun  Company  are  dead.  The  first  named  died  in  July,  1869,  and  the  last 
some  time  before  January  1, 1867. 

(19)  The  ship  sailed  from  New  York  to  San  Francisco  about  the  first  of 
April;  1864,  having  on  board  a  full  cargo  under  the  San  Francisco  charter. 
Having  met  with  a  disaster  on  the  voyage,  ehe  put  into  Rio  Janeiro,  where 
she  was  condemned  and  sold,  and  the  voyage  broken  np. 

(20)  The  loss  under  the  risk  taken  in  favor  of  Charles  S.  Pennell,  both  on 
the  ship  and  Rotterdam  charter,  was  paid  by  the  Sun  Company  without  ob- 
jection, October  28, 1865,  and  May  5, 1866. 

(21)  In  dne  time  after  the  loss  occurred,  the  master  filed  with  the  Ocean 
Company  his  proofs  under  his  policy  on  account  of  the  Rotterdam  charter  and 
his  primage  thereon.  These  proofs  were  promptly  forwarded  by  the  Ocean 
Company  to  the  Sun,  and  no  objections  to  their  form  were  ever  made.  Pay- 
ment was  refused  by  the  San  Company  on  the  ground  that  the  master  was 
over  Insured,  and  also  upon  the  ground  that  the  ship  had  been  fraudulently 
cast  away,  and  the  Ocean  Company  was  advised  not  to  pay  the  claim  on  that 
account 

(22)  Pursaant  to  this  advice,  payment  was  refused  by  the  Ocean  Com- 
pany, and  in  October,  1866,  Meloher,  the  master,  commenced  suit  upon  his 
policy  in  the  courts  of  Maine. 

(28)  Of  the  commencement  of  this  snit  notice  was  Immediately  given  the 
Sun  Company  by  the  Ocean  Company,  and  the  Sun  Company  interested  itself 
in  the  preparation  for  defense.  AJi  agent  of  those  interested,  including 
another  company  having  a  risk  upon  the  voyage,  was  sent  to  Bio  Janeiro  to 
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ucertain  the  facts  in  relation  to  the  loss  and  report.  In  the  mean  time  the 
4uit  upon  the  policy  was  suffered  to  remain  in  the  court  without  being 
pressed.  At  the  October  term.  1869,  the  counsel  for  the  plaintiff  insisting 
that  something  should  be  done,  it  was  agreed,  on  behalf  of  the  Ocean  Com- 
pany, that  the  case  should,  if  possible,  be  tried  at  the  January  term,  1870. 
In  November,  or  late  in  October,  1869,  the  counsel  on  the  part  of  the  Ocean 
Company  visited  New  York  for  the  purpose  of  having  a  personal  Interview 
in  respect  to  the  case  with  the  officers  of  tlie  Sun  Company.  He  there  met 
the  then  vice-president  of  the  company.  At  the  interview  which  then  took 
place,  the  points  of  defense  that  had  been  previously  suggested  by  the  com- 
panies having  been  discussed,  the  counsel  stated  that,  in  his  opinion,  they 
could  not  be  sustained  by  the  evidence,  but  that  he  intended  to  make  the 
point  that  the  Rotterdam  charter  was  not  included  in  the  risk  as  described  in 
the  policy.  He  said,  however,  that  he  had  been  informed  by  the  attorneys  who 
conducted  the  case  for  the  plaintiff  they  had  extrinsic  evidence  which  would 
establish  the  liability  and  which  they  expected  to  introduce.  This  extrinsic 
evidence  he  considered  inadmissible,  but  at  the  same  time  said  that  if  ad- 
mitted the  defense  to  the  action  would  undoubtedly  fail.  He  then  informed 
the  Sun  Company  that  upon  the  presentation  of  the  evidence  on  the  trial  he 
should  object  to  its  admission,  and  he  had  no  doubt  the  presiding  judge, 
under  the  practice  of  that  state,  would  take  the  advice  of  the  supreme  court 
upon  that  question  before  proceeding  further.  If  the  evidence  was  ruled  out 
be  expected  to  succeed  in  bis  defense,  but  if  admitted  he  had  little  hopes. 
He  did  not  at  that  time  know  precisely  what  the  testimony  would  be^  and  he 
did  not  communicate  to  the  company  the  particular  facts  relied  u^n. 

(24)  At  the  conclusion  of  the  interview  he  was  instructed  by  the  vice- 
president  of  the  Sun  Company  to  go  forward  with  the  defense,  and  make 
every  point  possible.  He  was  paid  at  the  time  $100,  for  wliich  he  gave  a 
receipt,  as  follows: 

"  New  York,  November  2, 1869. 
"Beceived  from  the  Sun  Mutual  Insurance  Company  $100,  on  account  of 
legal  expenses  and  services  for  defending  the  Ocean  Insurance  Company  of 
Portland  from  claims  for  loss  on  charter  and  primage  in  case  of  the  ship  0. 
S.  Pennell,  reinsured  by  the  Sun  Mutual  Insurance  Company  for  the  Ocean 
Insurance  Company.  John  Band." 

(25)  At  the  April  term,  1870,  the  cause  came  on  for  trial,  and  the  questions 
were  raised  upon  the  admissibility  of  the  extrinsic  evidence,  and  reported  to 
the  supreme  court  for  its  opinion.  The  testimony  objected  to  included  the 
deposition  of  Sawyer,  the  agent  of  the  insured,  as  to  what  transpired  between 
him  and  the  Ocean  Company  at  the  time  the  insurance  was  effected ;  the  let- 
ter from  the  insured  to  Sawyer  specifying  the  risk  to  be  taken,  and  which 
was  submitted  to  the  company  by  the  agent,  as  showing  the  authority  under 
which  he  acted,  and  also  the  Rotterdam  charter. 

(26)  On  the  sixth  of  October,  1870,  the  attorney  of  the  Ocean  Company 
sent  the  Sun  Company  a  copy  of  the  case  thus  made,  which  contained  a  state- 
ment of  the  evidence  offered  and  objected  to. 

In  the  letter  transmitting  this  document,  the  attorney  s.tid :  "  The  question 
now  presented  to  our  court  is  simply  whether  he  (the  insured)  shall  be 
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allowed  to  pat  In  the  testimony.    If  not  allowed,  there  is  an  end  oi  Uie  case. 
If  allowed,  then  we  go  to  trial  npon  other  points  of  defense." 
(26^)  In  reply  to  this  the  president  of  the  Sun  Company  wrote  as  follows: 

"New  Tork,  October  15, 1870. 

"ITessr*.  J.  &  E.  M.  Rand,  Portland,  Me. — Gents:  Tours  of  the  sixth 
instant  was  dnly  received,  also  the  printed  documents  which  you  sent,  and 
wtiich  we  have  perused  carefully. 

"It  is  shown  by  the  testimony  that  the  policy  was  made  in  accordance  with 
the  application  of  the  plaintifC,  and  that  there  was  no  misunderstanding  in 
relation  thereto,  calling  for  the  admission  of  evidence  outside  of  the  policy  to 
explain  it;  certainly  none  would  be  admissible  to  contradict  it,  for  that 
would  be  setting  up  a  new  contract  other  than  the  policy  itself  which  is  sued 
upon. 

"It  is  important,  therefore,  to  have  excluded  all  evidence  tending  to  con- 
tradict the  policy.  By  the  policy,  as  made,  the  plaintlfC  insured  on  charier, 
New  York  to  San  Francisco,  $6,560;  on  primage,  82,650;  on  personal  effects, 
Sl,500.  There  is  no  such  charter  shown,  but  the  plaintiff  sets  up  a  charter  to 
San  Francisco  and  ports  beyond,  as  described  in  the  charter-party.  The  in- 
surance of  the  charter  to  San  Francisco  was  an  insurance  of  only  a  part  of 
said  charter,  not  amounting  even  to  a  part  insuranoe  of  the  charter,  because 
as  the  charter-party  is  to  the  effect  that  no  money  is  to  be  paid  by  the  char- 
toreis  unless  the  whole  round  voyage  is  performed,  and  the  contract  being 
indivisible  if  no  money  was  to  be  paid  tor  the  passage  to  San  Francisco, 
the  plaintiff  had  no  insurable  interest  in  that  part  of  the  charter;  besides,  the 
ship  was  loaded  to  her  full  capacity  and  was  carrying  full  freight  on  said  pas- 
sage outside  of  the  chai-ter,  which  was  covered  under  special  policies.  The 
plaintiff  has,  therefore,  by  the  perils  insured  against  in  the  policy,  suffered  no 
loss  beyond  what  he  has  already  been  indemnified  for  under  his  policy  on 
freight.  The  interest  of  the  plaintiff  in  the  passage  to  San  Francisco  was, 
therefore,  an  impossible  interest  I  do  not  mean  to  say  that  he  had  no  inter- 
est in  the  charter-party,  but  the  risk  under  our  policy  being  only  to  San 
Francisco,  ended  before  the  charter-party  could  by  any  possibility  be  per- 
formed. I  think,  therefore,  that  the  main  question  is  the  question  of  interest, 
and  think  that  ibe  above  reasons  will  be  found  sound  in  law.  Please  let  me 
hear  from  you  as  to  your  opinion  of  them,  and  also  as  to  your  line  of  defense, 
— what  your  points  are, — in  order  that  I  may  be  able  to  form  some  opinion  as 
to  the  ultimate  issue  of  the  anit.  Yours,  respectfully, 

[Signed]  "J.  P.  Paulison.  President." 

(27)  In  or  about  Janaary,  1872,  the  supreme  court  decided  that  the  testi- 
mony was  admissible,  and  on  the  sixteenth  of  that  month  the  attorneys  ad- 
vised the  Sun  Company  of  the  result,  and  sent  a  copy  of  the  opinion  delivered. 
They  also  said  that  the  case  would  probably  come  up  again  for  hearing  in  a 
week  or  two,  and  asked  that  papers  of  any  kind  relating  to  the  defense  in  the 
possession  of  the  Sun  Company  might  be  forwarded  to  them  at  once. 

(28)  Upon  the  receipt  of  this  last  letter  the  case  was  submitted  by  the  Sun 
Company  to  its  oounsel  in  New  York,  who  gave  his  opinion  in  writing  to  the 
effect  "  that  the  Sun  Mutual  Insuranoe  Company's  liability  under  the  reinsur- 
ance policy  cannot  be  extended  beyond  the  obrious  import  of  the  terms  in 
which  it  is  expressed.  The  letter  of  Melcher  ordering  the  insurance  not  hav- 
ing l>een  exhibited  to  them,  nor  the  explanations  of  Sawyer  made  to  them, 
thqr  cannot  be  affected  by  them;  and  hence,  if  the  admission  of  extrinsic  evi- 
dence as  to  what  took  place  between  Sawyer  and  the  Ocean  Company,  when 
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the  original  insTuance  was  made,  varies  the  case  as  between  that  company 
and  Melcher  from  what  it  appears  to  be  on  the  face  of  the  original  policy,  I 
cannot  see  that  it  is  a  matter  that  concerns  the  Sun  Ckimpany." 

(29)  January  29th  a  copy  of  this  opinion  was  forwarded  by  the  Sun  Com- 
pany to  the  attorneys  in  Portland,  and  attention  called  to  its  contents. 

(30)  At  the  January  term,  1872,  the  cause  was  again  tried,  and,  the  testi- 
mony being  all  in,  the  case  was  withdrawn  from  the  jury  and  submitted  to 
the  court  to  enter  such  Judgment  as  law  and  the  evidence  required.  The  point 
was  directly  made  by  the  Ocean  Company  that  the  policy  never  attached,  be- 
cause the  ship  never  actually  or  legally  sailed  under  the  Botterdam  charter. 

(31)  On  the  twelfth  of  July,  1872,  the  case  having  been  printed,  a  copy  was 
sent  by  the  attorneys  in  Portland  to  the  Sun  Company,  with  a  statement  that 
the  cause  would  come  on  for  argument  before  the  full  bench  In  a  few  days. 
Permission  was  also  asked  to  draw  on  the  company  at  sight  for  8500  on  ac- 
count of  fees  and  disbursements. 

(^H)  On  the  fifth  of  July  the  Sun  Company  replied,  denying  Its  liability  to 
pay  fees,  and  saying  that,  "  as  the  suit  is  against  the  Ocean  Company  and  not 
a^nst  us,  you  must  look  to  them  for  your  fees."  It  is  also  said  in  the  letter 
that  when  the  payment  of  $100  was  made,  in  November,  1869,  the  case  as 
subsequently  developed  was  not  fully  understood. 

(32)  A  judgment  was  afterwards  rendered  in  the  suit  against  the  Ocean 
Company  for  $9,200,  and  interest  from  April  27, 1865. 

(33)  This  judgment  was  satisfied  by  payments  of  the  Ocean  Company,  as 
follows: 

July  19, 1873,  ......  $4,284  29 

July  21, 1873, 10,086  55 

(84)  The  costs  in  fbe  action  which  were  included  in  the  payment  were 
*574.17. 

(35)  The  account  of  the  counsel  in  the  cause  for  their  professional  services 
And  disbursements,  over  and  above  the  $100  paid  by  the  Sun  Company,  was 
$1,164.70.  This  was  also  paid  by  the  Ocean  Company,  July  23, 1873,  and  was 
reasonable. 

(36)  Payment  of  the  amount  of  the  judgment  and  the  account  for  counsel 
fees  was  duly  demanded  of  the  Sun  Company  before  the  commencement  of 
this  suit,  and  refused. 

The  following  is  the  statement  by  the  circuit  court  of  its  conclu- 
sious  of  law : 

(1)  The  Sun  Company's  poll<7  coven  the  Botterdam  charter. 

(2)  The  policy  Is  not  void  because  of  any  concealment  by  the  Ocean  Com- 
pany. 

(3)  The  judgment  in  the  Maine  court  against  the  Ocean  Company  is  oonolo- 
sive  upon  the  issues  there  made  and  decided,  and  binds  the  Sun. 

(4)  This  action  is  not  barred  either  by  the  statute  of  limitations  or  by  lapse 
of  time. 

(5)  The  Sun  Company  is  bound  in  law  to  reimburse  the  Ocean  for  moneys 
expended  on  account  of  counsel  fees,  and  the  costs  and  expenses  in  defending 
the  suit  in  the  Maine  court 
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(6)  The  libelant  is  entitled  to  a  derate  against  the  defendant  for— 

\\\  Amount  paid  in  satisfaction  of  the  Maine  judgment,         $14,320  84 
(2)  Amount  paid  for  oonnsel  fees,  expenses,  etc^    •  •  1,164  70 

Inall,  -  -  -  .    *      .  -  $15.485  54 

With  interest  from  July  21, 1878,  and  the  costs  in  both  courts. 

Wm.  M.  Evartt,  C.  F.  Southmayd,  and  Jot.  H.  Choate,  for  appel* 
lantg. 

R.  D.  Benedict  and  E,  N.  Taft,  for  appellee. 

Matthews,  J.  By  the  express  terms  of  the  act  of  congress  of  Feb- 
roary  16,  1875,  defining  the  jnrisdiotion  of  this  ooart,  in  cases  saoh 
as  the  present,  we  are  limited  to  a  determination  of  the  questions  of 
law  arising  upon  the  record,  including  the  rolings  of  the  circnit  court, 
presented  in  a  bill  of  exceptions.  And,  as  was  decided  in  the  case 
of  The  Abbotsford,  98  U.  S.  440,  and  substantially  repeated  several 
times  since,  {The  Benefactor,  103  U.  S.  214;  The  Adriatie,  103  U.  8. 
780;  The  Annie  Undeley,  104  U.  B.  185 ;  The  Franeie  Wright,  105  U. 
S.  881,)  "the  facts  as  found  and  stated  by  the  court  below  are  oon- 
elusire.  The  case  stands  here  precisely  as  though  they  had  been 
found  by  the  verdict  of  a  jury."  Or,' as  it  was  put  in  the  case  of 
The  Annie  lAndaley,  104  U.  S.  185-188 :  "The  question,  and  the  only 
question,  which  we  can  consider  is  whether  the  facts  found  support 
the  conclusions  of  law  and  the  decree."  The  findings  of  fact  being 
in  the  nature  of  a  special  verdict,  we  can  go  neither  behind  them  nor 
beyond  them.  We  cannot  correct  them  by  inquiring  into  the  evi- 
dence, nor  supply  any  omissions  by  intendment  or  inference.  The 
rule  applicable  to  special  verdicts  was  stated  in  ColUne  v.  Riley,  104 
U.  S.  82^827, — "that  the  special  verdict  must  contain  all  the  facts 
from  which  the  law  is  to  arise;  that  whatever  is  not  found  therein  is, 
for  the  purposes  of  a  decision,  to  be  considered  as  not  existing;  that 
it  must  present,  in  substance,  the  whole  matter  upon  which  the  court 
is  asked  to  determine  the  legal  rights  of  the  parties,  and  cannot,  there- 
fore, be  aided  by  intendment  or  by  extrinsic  facts,  although  such  facts 
may  appear  elsewhere  in  the  record," — which  needs  qualification  in 
its  application  to  such  oases  as  the  present;  for  our  jurisdiction,  in 
oases  of  this  description,  extending  to  a  determination  of  the  ques- 
tions of  law  arising  upon  the  record,  may  be  predicated  of  facts  which 
appear  in  any  part  of  it,  whether  admitted  by  the  parties  in  the  plead- 
ings, or  by  stipulation,  or  found  by  the  court.  But  it  is  essential  that 
the  findings  of  fact  should  state  the  facts,  and  not  the  evidence  merely. 
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even  althongh  the  evidence  be  miflioieixt  to  establish  the  fact.  Chief 
Justice  Mabshall  stated  this  role  in  Bame*  v.  WilUanu,  11  Wheat. 
416,  when  he  said : 

"Although,  in  the  opinion  of  the  court,  there  was  sufficient  evidence  in  the 
special  verdict  from  which  the  jury  might  have  found  the  fact,  yet  they  have  not 
found  it,  and  the  court  could  not,  upon  a  special  verdict,  intend  it.  The  spe- 
cial verdict  was  defective  in  stating  the  evidence  of  the  fact  instead  of  the 
fact  itself.  It  is  impossible,  therefore,  that  a  judgment  could  be  pronounced 
for  the  plaintiff." 

This  was  approved  in  Hodget  t.  Eahton,  decided  at  the  present  term, 
ante,  307.  And  see  Prentice  t.  Zane'$  Adm'r,  8  How.  470,  and  NonrU 
T.  JacJuon,  9  Wall.  126. 

These  obserrations  have  a  material  and  important  applioation  in 
this  case. 

It  was  essential  to  the  establishment  of  the  libelant's  right  of  re- 
covery to  show  that  the  risk  insnred  against  by  the  policy  sued  on, 
was  the  same  which  the  libelant  was  adjudged  liable  for  on  its  pol- 
icy to  Melober.  The  policy  of  the  respondent  in  this-  suit,  althongh, 
in  substance,  a  reinsurance,  was  not  so  in  form.  It  did  not  describe 
the  risk  by  reference  to  the  policy  of  the  Ocean  Company,  so  that 
the  identity  between  the  two  could  be  ascertained  by  mere  compar- 
ison. It  did  not,  in  fact,  allude  to  any  such  pblioy.  The  risk  is  de- 
scribed, solely,  by  words  descriptive  of  the  property  insured,  without 
a  definition  of  the  interest  of  the  assured.  It  became  necessary, 
therefore,  to  aver  the  identity  of  the  two  insurances.  This  the  libel 
does.  Bnt,  as  it  is  denied  in  the  answer,  it  became  necessary  to 
prove  it.  The  finding  of  facts,  however,  in  the  circuit  court,  does 
not  assert  it.  It  contains  other  facts  bearing  on  the  question.  But 
the  conclusion  itself  is  stated,  not  as  a  fact,  but  as  a  conclusion  of 
law,  from  the  facts  found, — the  facts  and  the  conclusions  of  law  hav- 
ing been  separately  stated,  as  expressly  required  by  the  act  of  con- 
gress. The  first  condusiou  of  law,  in  the  statement  made  by  the  cir- 
cuit court,  is  that  ".the  Sun  Company's  policy  covers  the  Rotterdam 
charter."  The  question,  therefore,  presented  to  us  on  this  appeal  is, 
not  whether  that  might  be  true  as  a  conclusion  of  fact,  from  the  cir- 
cumstances stated  in  the  findings  of  fact,  but  whether,  upon  the  facts 
found,  it  must  be  true  as  matter  of  law.  The  distinction  is  obvious  and 
important.  The  circumstances  in  evidence  might  be  such  that  a  jury, 
or  a  court  sitting  to  try  the  case  without  a  jury,  would  believe,  as  tbe^ 
more  reasonable  probability,  according  to  the  ordinary  and  observed 
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eonrse  of  haman  condaet,  that  the  faot  disputed  had  or  had  not  aotnally 
taken  plaoe ;  and  in  that  case  the  inference  wonld  he  one  of  fact.  On  the 
other  hand,  the  facts  found  might  be  Buoh  as  to  be,  in  point  of  law,  incon- 
sistent  with  any  supposition,  except  that  of  the  existence  or  non-exist- 
ence of  the  fact  in  controversy,  in  which  case  the  conclusion  is  necessary, 
independently  of  any  belief  based  upon  what  is  more  or  less  probable, 
because  the  law  declares  the  uniform  effect  of  such  a  state  and  condi- 
tion of  circumstances.  The  difference  is  between  presumptions  of 
fact  and  rebuttable  presumptions  of  law,  ox preeaumptionet  juris  tantum, 
as  distinguished  from  prasumptionet  juris  et  dejure,  according  to  the 
classification  of  Best,  (Law  of  Evidence,  §  314,  4th  Eng.  Ed.,)  who 
states  the  practical  test  for  distinguishing  them  thus : 

"Sec.  823.  Where  a  piesumption  of  law  is  disregarded  by  a  jury,  a  new 
trial  will  be  granted  ex  debttojustitia;  but  where  the  presumption  disregarded 
is  only  one  of  fact,  however  strong  or  obvious,  the  granting  a  new  trial  is  at 
the  discretion  of  tbe  court  in  banc." 

In  other  words,  when  the  testimony  has  been  sifted  and  weighed, 
and  the  actual  circumstances  of  the  transaction  stated  in  a  connected 
form,  tbe  law,  by  means  of  its  presnmptions,  determines  whether  they 
establish  such  a  relation  between  the  parties  as  to  give  rise  to  reoip-' 
rocal  rights  and  obligations,  and,  if  so,  what  legal  consequences  have 
followed.  The  issue  to  be  determined  may  be  one,  in  form,  merely 
of  bust,  as  whether  a  particular  contract  was  made,  or  whether  one 
or  both  of  the  parties  have  been  guilty  of  negligence.  The  circum- 
stances of  the  entire  transaction  having  been  ascertained  and  stated, 
the  issue  is  determined  by  the  interpretation  which  the  law  puts  upon 
them.  This  is  an  office  quite  distinct  from  ascertaining  the  circum- 
stances themselves  by  the  process  of  reduction  from  the  original  mass 
of  evidence.  It  involves  only  a  consideration  of  the  facts  as  found, 
in  their  relation  to  each  other,  in  view  of  fixed  legal  presumptions,  in 
order  to  determine  and  declare  the  effect  to  be  given  to  them  as  a  con- 
nected whole.  This  is  the  same  rule  which,  after  much  consideration, 
was  established  in  the  case  of  U.  8.  v.  Peugh,  99  U.  S.  265,  in  refer- 
ence to  the  examination  of  the  judgments  of  the  court  of  claims,  and 
which  we  reiterate  here,  as  equally  applicable  to  appeals  from  the  de- 
crees in  admiralty  of  the  circuit  courts  of  the  United  States  under  the 
act  of  1876.  In  that  case,  one  of^  the  issues  to  be  determined  was 
whether  the  proceeds  of  the  sale  of  the  captured  property  belonging 
to  the  claimant  had  been  paid  into  the  treasury.  No  direct  proof  to 
that  effect  had  been  given,  but  if  shown  at  all,  it  was  by  way  of  in- 
T.l— 38 
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ference  from  certain  ciroamstantial  facts  which  had  been  established 
by  the  evidence,  which  are  set  forth  in  the  finding  of  the  court  below. 
The  chief  justice  said,  upon  this  point: 

"  Confessedlf,  the  court  has  found  all  the  facts  which  have  been  directly 
established  by  the  evidence.  These  facts  are  not  evidence  in  the  sense  tliat 
evidence  means  the  statements  of  witnesses  or  documents  produced  in  court 
for  inspection.  They  are  the  results  of  evidence,  and  whether  they  establish 
the  ultimate  fact  to  be  reached  is,  if  a  question  of  fact  at  all,  to  say  the  least, 
in  the  nature  of  a  question  of  law.  If  what  has  been  found  is,  in  the  absence 
of  anything  to  the  contrary,  the  legal  equivalent  of  a  direct  finding  that  the 
proceeds  of  this  claimant's  property  have  been  paid  into  the  treasury,  the 
judgment  is  right;  otherwise,  it  is  wrong.  The  inquiry  thus  presented  is  as 
to  the  legal  effect  of  facts  proved,  not  of  the  evidence  given  to  make  the 
proof,"  etc.  «  •  «  "The  rule  relieves  us  from  the  necessity  of  considering 
the  evidence  at  all,  and  confines  our  attention  to  the  legal  effect  upon  the 
rights  of  the  parties  of  the  facts  proven  as  they  have  been  sent  up  from  the 
court  below.  In  this  way  the  weight  of  the  evidence  is  left  for  the  sole  con- 
sideration of  the  court  below,  but  the  ultimate  effect  of  the  facts,  which  Uie 
direct  evidence  has  established,  is  left  open  for  review  here  on  appeal." 

Tried  according  to  this  standard,  we  are  qnite  clear  that  the  con- 
clusion under  examination  cannot  be  sustained.  The  facts  material 
to  the  point,  and  which,  in  our  opinion,  justify  and  require  this  re- 
sult, are  as  follows:  The  language  of  the  policy  sued  on,  descrip- 
tive of  the  risk  assumed,  is,  "$6,550  on  charter,  |2,650  on  primage, 
and  $1,500  on  property  on  board  ship  C.  S.  Fennell,  at  and  from 
New  York  to  San  Francisco."  The  proposal  for  this  insurance  was 
made  March  23,  1864,  by  letter.  The  vessel,  at  that  time  Ijnng  at 
New  York,  had  been  previously  chartered  to  her  fnU  capacity  for  a 
voyage  from  New  York  to  San  Francisco,  of  which  both  companies 
had  knowledge;  and  on  January  80, 1864,  was  chartered  by  Melcher, 
her  master,  to  the  Peruvian  government,  by  the  terms  of  which  char- 
ter she  was  to  sail  from  New  York  on  or  before  June  1,  1864,  to  San 
Francisco,  and  thence  proceed,  with  all  convenient  dispatch,  to  Cal- 
lao,  Peru,  and  from  thence,  if  on  inspection  she  should  be  found  well 
conditioned  for  the  voyage,  to  the  Ghinoha  islands  for  a  cargo  of 
guano  to  be  taken  to  Hamburg  or  Botterdam.  Of  this  second  char- 
ter the  Ocean  Company  had  full  knowledge,  having,  on  February  5, 
1864,  insured  to  Fennell,  a  part  owner,  his  interest  in  both  the  ship 
and  this  charter  on  the  voyage  described  as  "at  add  from  New  York 
to,  at,  and  from  San  Francisco,  Callao  and  the  Chinohas."  And  on 
March  20,  1864,  Melcher,  one-eighth-owner  and  master,  by  letter  to 
his  agent.  Sawyer,  directed  the  latter  to  insure  his  interest  in  the 
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ahip  and  both  charters,  speoifioally  deacribisg  them,  and  primage 
and  personal  e£Feots  on  board.  Sawyer,  exhibiting  this  letter*  to  the 
Ocean  Company  and  explaining  fully  the  ciroamstanoes,  that  com- 
pany issned  one  policy  to  Meloher,  describing  the  risk  in  the  same 
words  as  those  used  in  the  policy  sued;  and  by  a  separate  policy  in- 
sured $3,000  on  his  interest  in  the  ship  daring  the  whole  voyage, 
described  as  "at  and  from  New  York  to,  at,  and  from  San  Francisco 
and  Chincbas,  with  nsual  liberties  at  Callao,  to  her  port  of  advice 
and  discharge  in  Europe." 

The  letter  of  March  23,  1864,  from  the  Ocean  Company  to  the  Snn 
Company,  containing  the  return  of  the  insarance  involved  in  this  suit, 
included  two  others,  both  of  which  were  accepted, — one  of  |5,000  "on 
charter  of  ship  Charles  S.  Fennell  at  and  from  New  York  to,  at,  and 
from  San  Francisco  and  Callao  to  Chincbas ;"  the  other,  a  war  risk 
only,  of  $5,000  on  the  ship,  on  voyage  described  in  the  same  words. 
The  correspondence  between  the  companies  on  the  subject,  at  the 
time  these  risks  were  assumed,  undoubtedly  contains  a  reference  to  a 
voyage'  from  New  York  to  San  Francisco,  and  thence  to  Callao  and 
Chincbas,  and  of  two  insorances  on  charter,  in  one  of  which  the  voy- 
age is  described  as  including  New  York  and  Chinohas  via  San  Fran- 
cisco and  Callao,  and  in  the  other,  from  New  York  to  San  Francisco; 
but  there  is  nothing  which  indicates  with  any  conclusive  force  that 
there  were  two  distinct  charters,  and  certainly  nothing  to  indicate 
that  there  was  one  which  included  the  return  voyage  from  the  Chin- 
cbas to  Botterdam.  And,  in  respect  to  the  latter,  it  ■  is  found,  as  a 
fact,  that  "the  Sun  Company  bad  no  other  knowledge  of  the  existence 
of  the  Botterdam  charter  than  such  as  i^to  be  inferred  from  the  cor- 
respondence," which,  as  we  have  just  stated,  and  as  must  appear 
from  the  full  text  of  the  letters  set  out  in  the  findings,  communicated 
no  knowledge  of  such  a  charter,  whatever. 

It  will  not  suffice  to  say,  as  was  said  in  argument,  that  the  lan- 
guage of  the  correspondence  and  of  the  three  contemporaneous  in- 
surances was  such  as  to  give  the  Bun  Company  notice  of  a  voyage 
and  charter  beyond  San  Francisco,  as  well  as  of  one  to  that  port  from 
New  York,  and  that  they  must  include  distinct  interests,  so  that, 
upon  inquiry,  it  might  have  become  informed  of  all  the  particulars  of 
the  Botterdam  charters.  For  the  question  is  not  one  of  notice  suffi- 
cient to  suggest  further  inquiry,  and  of  due  diligence  in  prosecuting 
it,  disregard  of  which  may  be  alleged  as  laches,  but  whether  the 
minds  of  the  parties  in  fact  met  in  a  common  understanding,  so  as 
to  consummate  the  contract  sued  on.     And  to  show  that,  it  was  nee- 
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essary  to  prove,  in  the  absence  of  express  words,  and  to  resolve  the 
ambiguity  arising  upon  the  evidence,  that,  from  the  oiroamstances, 
in  point  of  fact,  the  Sun  Company  must  have  intended  to  insure  an 
interest  in  the  Rotterdam  charter.  Proof  of  its  actual  knowledge 
that  such  a  charter  was  in  existence  would  be  only  one  step  in  that 
direction,  and  even  that  is  wanting.  Had  it  been  supplied,  the 
burden  of  proof  would  have  still  remained  with  the  libelant  to  show 
that  it  was  meant  by  both  parties  to  describe  that  particular  risk, 
under  an  insurance  upon  a  charter  during  a  voyage  described  as  at 
and  from  New  York  to  San  Francisco. 

It  is  admitted  that  the  language  of  the  policy  does  not  of  itself  im- 
port an  insurance  of  a  charter  beyond  one  during  the  voyage  de- 
scribed. .  Prima  facie,  indeed,  it  describes  a  charter  terminating  with 
that  voyage,  and  not  beyond.  In  the  action  brought  by  Melcher 
against  the  Ocean  Company  in  Maine,  and  determined  in  the  supreme 
court  of  that  state,  it  was  claimed  by  the  defendant  that  the  language 
of  the  policy  conclusively  described  a  charter-party  limited  to  the  de- 
scription of  the  voyage,  and  that  proof  was  not  admissible  to  show 
that  any  other  existed,  and  was  the  one  meant.  And  it  was  held  in 
that  case,  in  substance,  that  without  such  proof  there  eoold  be  no  re- 
covery; but  that,  inasmuch  as  a  description  of  the  voyage  during 
which  the  risk  was  insured  did  not  necessarily  determine  the  extent 
of  the  charter-party  under  whioh  the  freight  was  to  be  earned,  it  ap- 
pearing from  extrinsic  evidence  that  two  charter-parties  existed  to 
which  the  insurance  might  apply,  a  latent  ambiguity  was  disclosed 
which  was  susceptible  of  explanation  by  parol  evidence.  And  ac. 
cordiiigly,  upon  proof  of  thccommunications  between  Melcher  and  the 
Ocean  Company,  not  made  known  at  any  time  to  the  Sun  Company, 
the  former  was  adjudged  to  have  insured  by  its  policy  his  interest  in  the 
Rotterdam  charter.  Without  that  proof  he  mast  have  failed  in  his  lit- 
igation. It  cannot  be  claimed  that  such  proof  is  admissible  to  explain 
the  contract  of  the  appellant.  Nor  is  the  liability  of  the  latter  affected 
by  the  fact  that  its  policy  is  one  of  reinsuranoe  in  fact;  nor  by  the 
circumstance  that  it  aided  in  the  maintenance  of  the  defense  in  the 
suit  against  the  Ocean  Company;  nor  by  the  result  and  judgment 
in  that  action. 

The  policy,  although  a  reinsurance,  is  a  contract,  which,  like  others, 
must  be  construed  according  to  its  terms,  and  the  same  ambiguity 
arises  in  respect  to  it  that  was  found  to  exist  in  respect  to  the  original 
insurance.  The  Sun  Company,  in  maintaining  the  defense  in  aid  of 
the  Ocean  Company,  that  the  policy  of  the  latter  did  not  cover  an  in- 
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«uranoe  of  Meleber's  interest  in  the  Rotterdam  charter,  maintained 
I  also,  what  it  has  continued  to  do  in  this  aoit,  its  own  defense  against 

I  the  changed  claim  of  the  Ocean  Company  which  the  latter  now  as- 

serts, with  the  advantage  that  its  defense  9annot  be  overcome  by  proof 
I  of  explanations  outside  of  the  policy  itself,  such  as  defeated  the  libel- 

,  ant  in  its  contest  with  Melcher.    And  the  jadgment  rendered  in  favor 

of  the  latter  upon  the  point  in  question,  as  to  what  was  in  fact  the 
i  contract  made  with  him  by  the  Ocean  Company,  is  no  adjudication 

;  .against  the  appellant  as  to  what  is  the  contract  between  the  parties 

I  to  this  suit ;  for  it  is  only  upon  the  presupposition  of  the  identity  of 

I  the  subject-matter  of  the  two  contracts  that  it  could  be  pretended 

!  that  the  judgment  against  the  Ocean  Company  would  be  admissible  in 

i  evidence,  for  any  purpose  material  here,  against  the  Sun  Company.   To 

admit  it  as  evidence  of  that  identity  is  a  pore  petitio  principii.   Ac- 
cordingly, it  was  an  additional  and  substantive  error  in  the  circuit  court 
I  to  find  as  a  conclusion  t>f  law,  as  it  did,  that  "the  judgment  in  the 

j  Maine  court  against  the  Ocean  Company  is  conclusive  upon  the  issues 

I  there  made,  and  decided  and  binds  the  Sun. "    It  was,  of  course,  oon> 

I  elusive  upon  the  Ocean  Company,  but  was  not  even  admissible  in  evi- 

I  dence  against  the  Sun  Company,  without  prior  proof  that  the  policy  of 

I  the  latter  company  was  intended  to  cover  the  Rotterdam  charter. 

Much  reliance  is  placed,  in  argument  in  support  of  this  contention 
I  on  the  part  of  the  libelant,  upon  the  circumstance,  stated  in  the 

I  findings  of  fact,  that  "the  loss  under  the  risk  taken  in  favor  of 

I  Charles  S.  Pennell,  both  on  the  ship  and  Rotterdam  charter,  was 

I  paid  by  the  Sun  Company,  without  objection,  October  23,  ]  865,  and 

May  5, 1866."  These  losses  were  paid  on  the  two  insurances  effected 
contemporaneously  with  that  saed  on  in  this  proceeding,  in  which 
the  voyage  described  was  "at  and  from  New  York  to,  at,  and  from 
San  Francisco  and  [to]  Callao  to  Chinchas."  But,  at  most,  this 
only  gives  rise  to  an  inference  that  these  two  insurances  were  in- 
I  tended  to  cover  some  charter,  other  than  the  one  from  New  York  to 

I  San  Francisco,  and,  indeed,  is  not  conclusive  as  to  that.     It  cer- 

tainly does  not  establish,  even  in  respect  to  them,  that  they  were  un- 
derstood, at  the  time  the  insurances  were  effected,  to  cover  a  risk 
upon  an  interest  in  the  Rotterdam  charter,  or  any  charter  in  force 
daring  the  voyage  from  New  York  to  San  Francisco;  much  less  can 
it  be  said  that  any  admission  can  be  implied,  from  such  payment, 
that  the  risk,  described  as  upon  ship  and  charter  daring  the  extended 
voyage  to  Callao  and  the  Chinchas,  although  described  as  commenc- 
ing at  New  York,  was  identical,  so  far  as  the  chaner  was  concerned, 
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with  that  in  the  policy  sued  on,  in  'whieh  the  voyage  is  described  as 
from  New  Tork  to  San  Francisco.  In  any  aspect,  the  circuipstance 
relied  on  is  merely  argumentative.  The  San  Company  may  have 
made  the  payment  inadve^rtently,  witbont  consideration  of  its  strict 
rights.  It  certainly  is  not  conclusive  as  an  admission  of  liability  in 
this  case,  for  it  has  no  element  of  estoppel,  and  to  justify  the  con- 
clusion of  law  sought  to  be  drawn  from  it,  would  be  to  give  it  that 
effect. 

The  fact  that  the  Sun  Company  participated  in  the  defense  of  the 
Ocean  Company  in  the  action  brought  by  Melcher,  and  the  communi- 
cations between  the  companies  in  respect  to  it,  so  far  as  they  are  set 
out  in  the  findings  of  fact,  are,  in  our  opinion,  equally  without  effect, 
and  do  not  amount  either  to  an  admission  of  liability  or  to  an  agree- 
ment to  be  boimd  by  the  result  of  that  litigation ;  and  having  care- 
fully considered  all  the  circumstances  found  and  relied  on,  without 
further  special  mention  of  them,  we  are  coiJ'strained  to  say  that  they 
do  not,  either  singly  or  together,  sustain  the  conclusion  that  "the 
Sun  Company's  policy  covers  the  Rotterdam  charter."  This  conclu- 
sion is,  in  car  opinion,  greatly  strengthened  by  the  consideration  ol 
other  facts  set  out  in  the  finding,  which,  while  they  tend  to  show  that 
as  a  matter  of  fact  the  Sun  Company  did  not  intend  to  reinsure  Mel- 
cher's  interest  in  the  Rotterdam  charter,  furnish  also  a  distinct  ground 
of  defense,  as  matter  of  law,  if  the  fact  bad  been  otherwise,  and  neg- 
ative the  second  conclusion  of  law  announced  by  the  circuit  court, 
that  "the  policy  is  not  void  because  of  any  concealment  by  the  Ocean 
Company. " 

The  sitnation  was  this :  There  were  two  concurrent  charters  on  the 
ship,  both  which  were  treated  as  in  force  during  the  one  voyage  from 
New  Tork  to  San  Francisco,  in  the  course  of  which  she  was  lost. 
The  first  charter  covered  a  full  cargo,  and  no  additional  freight  could 
be  simultaneously  earned  under  the  second,  for  no  part  of  the  cargo 
contemplated  by  it  could  be  on  board  till  after  the  voyage  under  the 
first  charter  had  been  completed.  In  case  of  loss  during  that  voyage, 
consequently,  there  could  be  no  salvage  of  freight  applicable  to  the 
second  charter.  Melcher  was  master  and  owner  of  one-eighth  of  the 
ship.  On  March  26,  1864,  he  instructed  his  agent.  Sawyer,  by  letter 
shown  to  the  Ocean  Company,  to  effect  insurance  on  bis  behalf  against 
war  risk  on  ship,  and  generally  on  his  interest  in  both  charters  spe- 
cifically,  besides  primage,  and  on  his  personal  effects,  amounting  in 
all  to  119,425,  and  in  the  same  letter  said:  "I  think  you  had  better 
put  f  5,000  or  f  6,000  more  marine  risk  in  case  I  should  lose  the 
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ship."  The  Oeean  Company  accepted  the  risk  on  the  Botterdam 
charter,  primage,  and  personal  effects  to  San  Francisco,  and  on  the 
same  day  insured  the  master  for  $3,000  on  bis  interest  in  the  ship 
daring  the  'whole  of  her  voyage,  describing  the  duration  and  locality 
of  the  risk  as  "at  and  from  New  York  to,  at,  and  from  San  Francisco 
and  Chinchas,  with  usual  liberties  at  Gallao,  to  her  port  of  advice  and 
discharge  in  Europe."  This  latter  insurance  was  not  made  known 
to  the  Sun  Company,  nor  was  it  informed  of  any  of  the  communica- 
tions that  had  taken  place  between  the  Ocean  Company  and  Melcher, 
including  the  contents  of  the  letter  to  Sawyer. 

It  thus  appears  that  at  the  time  of  the  loss  Melcher  had  insurance 
on  two  concurrent  charters  and  his  primage  thereon  daring  one  voy- 
age, being  insured,  besides  his  interest  in  the  ship,  on  double  the 
amount  of  its  possible  earnings  of  freight  for  one  voyage.  The  fact 
was  known  to  the  Ocean  Company  at  the  time,  and  was  not  com- 
munioated  by  it  to  the  Sun  Company,  which  was  withont  other 
knowledge  upon  the  subject,  and  executed  its  policy  to  the  Oeean 
Company  in  ignorance  of  it.  That  knowledge  of  the  circumstance 
was  material  and  important  to  the  underwrit^^*  as  likely  to  inSuence 
his  jndgment  in  accepting  the  risk,  we  think,  i:^  so  manifest  to  com- 
mon reason  as  to  need  no  proof  of  usage  or  opinion  among  those 
engaged  in  the  business.  It  was  a  flagrant  case  of  over-insurance 
upon  its  face,  and  made  it  the  pecnniary  interest  of  the  master  in 
charge  of  the  ship  to  forego  and  neglect  the  duty  which  he  owed  to 
all  interested  in  her  safety.  Had  it  been  known,  it  is  reasonable  to 
believe  that  a  pmdeut  underwriter  would  not  have  accepted  the  pro- 
posal as  made,  and,  where  the  fact  of  the  contract  is  in  dispute,  as 
here,  corroborates  the  denial  of  the  appellants.  The  concealment, 
whether  intentional  or  inadvertent,  we  have  no  hesitation  in  saying, 
avoids  the  policy,  if  actually  intended  to  cover  the  risk  for  which  the 
claim  is  made. 

In  respect  to  the  duty  of  disclosing  all  material  facts,  the  case  of 
reinsurance  does  not  differ  from  that  of  an  original  insurance. .  The 
obligation  in  both  cases  is  one  vberrima  fidei.  The  dnty  of  com- 
munication, indeed,  is  independent  of  the  intention,  and  is  violated 
by  the  fact  of  concealment  even  where  there  is  no  design  to  deceive. 
The  exaction  of  information  in  some  instances  may  be  greater  in  a 
case  of  reinsurance  than  as  between  the  parties  to  an  original  insur- 
ance. In  the  former,  the  party  seeking  to  shift  the  risk  he  has 
taken  is  bound  to  communicate  his  knowledge  of  the  character  of 
the  original  insured,  where  such  information  would  be  likely  to  in 
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flaenee  the  judgment  of  an  underwriter;  while  in  the  latter,  the  ' 

party,  in  the  language  of  Bboksom,  J.,  in  the  case  of  the  N.  ¥.  Bowery 
Fire  Ins.  Co.  v.  New  York  Fire  Int.  Co.  17  Wend.  359-867,  is  "not 
bound,  nor  could  it  be  expected  that  he  shoiuld  speak  evil  of  himself." 
Mr.  Dner  (Lect.  13,  pt.  1,  §  18;  2  Inst.  398)  states,  as  apart  of  the 
rule,  the  following  proposition : 

"Sec.  18.  The  assured  will  not  be  allowed  to  protect  himself  against  the 
charge  of  an  undue  concealment,  by  evidence  that  he  had  disclosed  to  the  nn- 
derwiiters,  in  general  terms,  the  information  that  he  possessed.  Where  hi& 
own  information  is  specific,  it  must  be  communicated  in  the  terms  in  whicli 
it  was  received.  General  terms  may  include  the  truth,  but  may  fail  to  con- 
vey it  with  its  proper  force  and  in  all  its  extent.  Nor  will  the  assured  bo 
permitted  to  urge,  as  an  excuse  for  his  omission  to  communicate  material 
facts,  that  they  were  actually  known  to  the  underwriters,  unless  it  appears 
that  their  knowledge  Was  as  particular  and  full  as  his  own  information.  It 
is  the  duty  of  the  assured  to  place  the  underwriter  in  the  same  situation  as  j 

himself;  to  give  to  him  the  same  means  and  opportunity  of  judging  of  the  | 

value  of  the  risks;  and  when  any  circumstance  is  withheld,  however  slight 
and  immaterial  it  may  have  seemed  to  himself,  that,  if  disclosed,  would  prob-  i 

ab>y  have  influenced  the  terms  of  the  insurance,  the  concealment  vitiates  the  i 

policy." 

This  statement  is  sustained  by  the  authorities  cited,  (Ely  v.  Jlal- 
Utt,  2  Gaines,  67;  Motes  v.  Delaware  Ins.  Co.  1  Wash.  C.  C.  385,> 
and,  in  oar  opinion,  is  a  necessary  deduction  from  the  nature  and 
spirit  of  the  contract  of  insurance.  It  applies  with  peculiar  force  in 
the  present  case,  as  every  sentence  of  the  rule  is  a  condemnation  of 
the  Ocean  Insurance  Company  in  imposing  upon  the  appellant  the 
whole  risk  of  the  insurance,  without  communicating  its  knowledge  of 
the  circumstances,  which  might  have  made  the  latter  as  unwilling  to 
assume  it,  as  they  seem  to  have  made  the  former  nnwilling  to  retain 
even  a  share  of  it. 

For  these  reasons,  and  without  passing  upon  other  questions  dis- 
cussed, the  decree  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded with  directions  to  enter  a  decree  dimissing  the  libel ;  and  it 
is  accordingly  so  ordered. 

MiLLEB,'  J.,  diseenting.  1  do  not  concnr  in  the  opinion  of  the  court. 
It  proceeds,  as  I  think,  upon  an  erroneous  view  of  the  principles  of 
reinsurance.  It  places  the  reinsurer  in  the  exact  condition  of  a  joint 
insurer,  or  of  an  original  insurer  of  the  risk  of  the  party  first  insured. 
In  point  of  fact  the  Sun  Company  insured  the  Ocean  Company  against 
the  risk  which  the  latter  incurred  by  its  policies,  and,  unless  there 
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vas  misrepreBentation,  fraud,  or  intentional  oonoealment  by  the  Ocean 
Company,  the  Sun  Company  aboold  pay  the  loss  which  the  other  sus- 
tained, and  against  the  hazard  of  irhioh  it  agreed  to  insure  the  Ocean 
Company.  The  long  course  of  dealing  between  the  two  companies 
showed  that  the  Sun  Company  was  in  the  habit  of  reinsuring  for  the 
Ocean  Company  without  inquiry  into  the  particulars  of  the  risk,  and 
in  this  case  there  was  no  reason  for  any  special  communication  of  the 
eircnmstanoes  of  the  risk  by  the  Ocean  to  the  Sun  Company. 

I  am  authorized  to  say  that  the  chief  justioe  and  Mr.  Justice  Bbad< 
ixi.  ooncui  with  me  in  this  dissent. 


(106  U.  S.  629) 

UanaD  Statbs  r.  Habbis  and  others. 

(Janusry  22, 1883.) 

Appbai,— Oir  CBBrnrroATB  or  DnnaioH  or  Onmoir— OoiraTrrimoirAi.  Law 

The  omission  from  the  certiflcate  of  division  of  the  words  "upon  the  request  of 
either  party  or  their  counsel,"  where  neither  party  challenges  the  Jurisdiction 
of  this  court.  Is  not  a  fatal  omission. 

Where  it  was  the  dntj  of  the  counsel  of  the  United  States  to  request  a  certiflcate  of 
division,  and  the  circumstances  of  the  case  appear  of  record,  which,  considered 
in  connection  with  the  fact  that  the  court  made  the  certiflcate  of  division,  it 
Is  snflScient  to  raise  the  legal  presumption  that  a  request  for  the  certificate 
was  duly  preferred. 

Beetion  M19  of  the  Bevised  Statutes,  providing  for  the  pnnishment  of  persons  con- 
spiring to  deprive  any  other  person  or  persons  of  tlie  equal  protection  of  the 
laws,  or  of  equal  privileges  or  immunities  under  tlie  laws,  finds  no  warrant  in 
the  constitution  of  the  United  States  for  its  enactment. 

On  a  Certificate  of  Division  in  Opinion  between  the  Judges  of  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of  Ten- 
nessee. 

Section  5519  of  the  Bevised  Statutes  of  the  United  States  de- 
clares : 

"  If  two  or  more  peiBons  in  any  state  or  territory  conspire  or  go  in  disguise 
npon  the  higliway  or  on  the  premises  of  another  for  the  purpose  of  depriving, 
either  directly  or  Indirectly,  any  person  or  class  of  persons  of  the  equal  pro- 
tection of  the  laws,  or  of  equal  privileges  or  immunities  under  the  laws,  or 
for  the  purpose  of  preveating  or  hindering  the  constituted  authorities  of  any 
state  or  territory  from  giving  or  securing  to  all  persons  within  such  state  of 
territory- the  equal  protection  of  the  laws,  each  of  said  persons  shall  be  pun- 
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ished  by  a  fine  of  not  less  than  $500  nor  more  than  $5,000,  or  by  imprison- 
ment, with  or  without  hard  labor,  not  less  than  six  months  nor  more  than  six 
years,  or  by  both  sucli  flne  and  imprisoament." 

This  section  was  originally  a  part  of  section  2  of  the  act  of  April 
20,  1861,  (IT  St.  13,  14.) 

At  the  November  term,  1876,  of  the  United  Slates  eircait  court  for 
the  western  district  of  Tennessee,  an  indictment,  based  on  this  sec* 
tion,  was  returned  by  the  grand  jury  against  one  B.  G.  Harris  and 
19  others.  The  indictment  contained  four  counts.-  The  first  count 
charged  as  follows :  ' 

"  That  B.  G.  Harris,  [and  19  others,  naming  them,]  yeomen  of  the  county 
of  Crockett,  in  the  state  of  Tennessee,  and  all  late  of  the  county  and  dlBtrict 
aforesaid,  on,  to-wit,  the  fourteenth  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-six,  in  the  county  of  Crockett,  in 
said  state  and  district,  and  within  the  jurisdiction  of  this  court,  unlawfully, 
with  force  and  arms,  did  conspire  together  with  certain  other  persons  whose 
names  are  to  the  grand  jurors  aforesaid  unknown,  then  and  there,  for  the  pur- 
pose of  depriving  Robert  R.  Smith,  William  J.  Overton,  George  W.  Wells, 
Jr.,  and  P.  M.  Wells,  then  and  there  being  citizens  of  the  United  States 
and  of  said  state,  of  the  equal  protection  of  the  laws,  in  this,  to-wit,  that 
therefore,  to-wit,  on  the  day  and  year  aforesaid,  in  said  county,  the  said  Rob- 
ert R.  Smith,  William  J.  Overton,  George  W.  WeUs,  Jr.,  and  P.  M.  Wells, 
having  been  charged  with  the  commission  of  certain  criminal  offenses,  the  nat- 
ure of  which  said  criminal  offenses  being  to  the  grand  jurors  aforesaid  un- 
known, and  having  upon  such  charges  then  and  there  been  duly  arrested  by 
the  lawful  and  constituted  authorities  of  said  state,  to-wit,  by  one  William  A. 
Tucker,  the  said  William  A.  Tucker  then  and  there  being  a  deputy  sheriff  of 
said  county,  and  then  and  there  acting  as  such;  and  having  been  so  arrested 
as  aforesaid,  and  being  then  and  there  so  under  arrest  and  in  the  custody  of 
said  deputy  sheriff  as  aforesaid,  they,  the  said  Robert  R.  Smith,  William  J. 
Overton,  George  W.  Wells,  Jr.,  and  P.  M.  Wells,  were  there  and  then  by 
the  laws  of  said  state  entitled  to  the  due  and  equal  protection  of  the  laws 
thereof,  and  were  then  and  there  entitled  under  the  said  laws  to  have  their 
persons  protected  from  violence  when  so  then  and  there  under  arrest  as  afore- 
said. And  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present  that  the  said  R.  6.  Harris,  [and  19  others,  naming  them,]  with  cer- 
tain other  persons  whose  names  are  to  the  said  grand  jurors  unknowu,  did 
then  and  there,  with  force  and  arms,  unlawfully  conspire  together  as  afore- 
said then  and  there  for  the  purpose  of  depriving  them,  the  said  Robert  R. 
Smith,  William  J.  Overton,  George  W.  Wells,  Jr.,  and  P.  M.  Wells,  of  their 
rights  to  the  due  and  equal  protection  of  the  laws  of  said  state,  and  of  their 
rights  to  be  protected  in  their  persons  from  violence  while  so  then  and  there 
under  arrest  as  aforesaid,  and  while  so  then  and  there  in  the  custody  of  the 
said  deputy  sheriff,  and  did  then  and  there  deprive  ttiem,  the  said  Robert  R. 
Smith,  William  J.  Overton,  George  W.  Wells,  Jr.,  and  P.  M.  Wells,  of 
such  rights  and  protection,  and  of  the  due  and  equal  protection  of  the  laws  oi 
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the  said  state,  hy  then  and  there,  while  so  under  arrest  as  aforesaid,  and  while 
80  then  and  there  in  the  castodv  of  the  said  deputy  sheriff  as  aforesaid,  beat- 
ing, bruising,  wounding,  and  otherwise  ill-treating  them,  the  said  Robert  R. 
Smith,  William  J.  Overton,  George  W.  Wells,  Jr.,  and  P,  M.  Wells,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  United  States." 

The  second  count  charged  that  the  defendants,  with  force  and 
arms,  unlawfully  did  conspire  together  for  the  purpose  of  preventing  and 
hindering  the  constituted  authorities  of  the  state  of  Tennessee,  to- wit, 
the  said  William  A.  Tucker,  deputy  sheriff  of  said  county,  from  giv- 
ing and  securing  to  the  said  Robert  B.  Smith  and  others,  naming 
them,  the  due  and  equal  protection  of  the  laws  of  said  state,  in  this, 
to-wit,  that  at  and  before  the  entering  into  said  conspiracy,  the  said 
Bobert  B.  Smith  and  others,  naming  them,  were  held  in  the  custody 
of  said  deputy  sheriff  by  virtue  of  certain  warrants  duly  issued  against 
them,  to  answer  certain  criminal  charges,  and  it  thereby  became  and 
was  the  duty  of  said  deputy  sheriff  to  safely  keep  in  his  custody  the 
said  Bobert  B.  Smith  and  others  while  so  under  arrest,  and  then  and 
there  give  and  secure  to  them  the  equal  protection  of  the  laws  of  the 
state  of  Tennessee;  and  that  the  defendants  did  then  and  there  con- 
spire together  for  the  purpose  of  preventing  and  hindering  the  said 
deputy  sheriff  from  then  and  there  safely  keeping,  while  under  arrest 
and  in  his  custody,  the  said  Bobert  B.  Smith  and  others,  and  giving 
and  securing  to  them  the  equal  protection  of  the  laws  of  said  state. 

The  third  count  was  identical  with  the  second,  except  that  the  con- 
spiracy was  charged  to  have  been  for  the  purpose  of  hindering  and 
preventing  said  William  A.  Tucker,  deputy  sheriff,  from  giving  and 
-  securing  to  Bobert  B.  Smith  alone  the  due  and  equal  protection  of 
the  laws  of  the  state. 

The  fourth  connt  charged  that  the  defendants  did  eonspire  together 
for  the  purpose  of  depriving  said  P.  M.  Wells,  who  was  then  and 
there  a  citizen  of  the  United  States  and  the  state  of  Tennessee,  of 
the  equal  protection  of  the  laws,  in  this,  to-wit :  said  Wells  having 
been  charged  with  an  offense  against  the  laws  of  said  state,  was  duly 
arrested  by  said  Tucker,  deputy  sheriff,  and  so  being  under  arrest 
was  entitled  to  the  due  and  equal  protection  of  said  laws,  and  to  have 
his  person  protected  from  violence  while  so  under  arrest;  and  the 
«aid  defendants  did  then  and  there  unlawfully  conspire  together  for 
the  purpose  of  depriving  said  Wells  of  his  right  to  the  equal  protec- 
tion of  the  laws,  and  of  his  right  to  be  protected  in  person  from  vio- 
lence while  so  under  arrest,  and  "did  then  and  there  deprive  him  of 
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Bach  rights  and  protection,  and  of  the  due  and  equal  protection  of 
the  laws  of  the  state  of  Tennessee,  by  then  and  there,  and  while  he, 
the  said  P.  M.  Wells,  was  so  then  and  there  under  arrest  as  afore- 
said, unlawfully  beating,  bruising,  wounding,  and  killing  him,  the 
said  F.  M.  Wells,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,"  etc. 

The  defendants  demurred  to  the  indictment  on  several  groilmds, 
among  them  the  following : 

(1)  "  Because  the  oSenses  created  by  section  5519  of  tbe  Revised  Statutes 
of  the  United  States,  and  upon  which  section  the  aforesaid  four  counts  are 
based,  are  not  constitutionally  within  the  jurisdiction  of  the  courts  of  the 
United  States,  and  because  the  matters  and  things  therein  referred  to  are 
judicially  cognizable  by  state  tribunals  only,  and  legislative  action  thereon  is 
among  the  rights  reserved  to  the  several  states  and  inhibited  to  congress  by 
the  constitution  of  the  United  States;"  and — 

(2)  "  Because  the  said  section  5519  of  the  Bevised  Statutes  of  the  United 
States,  in  so  far  as  it  creates  oflenses  and  imposes  penalties,  is  in  violation  of 
the  constitution  of  tbe  United  States,  and  an  infringement  of  the  rights^  of 
the  several  states  and  the  people  thereof." 

The  case  was  heard  in  the  circuit  court  on  the  demorrer  to  the 
indictment,  and,  as  the  record  states, — 

"  Came  the  district  attorney,  on  behalf  of  the  United  States,  and  ciime  also 
the  defendants  indicted  herein,  by  their  attorneys,  when  this  case  came  on  to 
be  heard  t)efore  the  Hon.  .Tohk  Baxter,  circuit  judge,  and  the  Hon.  (.'on- 
NALLT  F.  Trioq,  district  judge,  presiding,  on  the  demurrer  of  the  said  de- 
fendants, filed  herein  on  the  fifth  day  of  February,  A.  D.  1878,  to  the  indict- 
ment herein,  and  the  said  judges  being  divided  in  opinion  on  the  point  of  the 
constitutionality  of  tbe  section  of  the  Bevised  Statutes  of  the  United  States 
on  which  the  said  Indictment  ia  based,  being  section  No.  5519  thereof,  «  «  *  - 
after  argument,  hereby  direct  thS  said  point  *  *  *  to  be  certified  to  tbe 
supreme  court  of  the  United  States  for  its  decision  ,thereon,  and  the  same  is 
accordingly  ordered.  And  it  is  further  ordered  by  tbe  court  that  this  case 
be  continued  until  the  decision  of  s.iid  supreme  court  in  the  premises." 

Section  651  of  the  Bevised  Statutes,  vrhioh  authorizes  certificates 
of  division  of  opinion,  declares: 

"  Whenever  any  question  occurs  on  the  trial  or  hearing  of  any  criminal 
proceeding  before  a  circuit  court,  upon  which  the  judges  are  divided  in  opin- 
ion, the  point  upon  which  they  disagree  shall,  during  the  same  term,  upon  the 
request  of  either  party  or  their  counsel,  be  stated  under  the  direction  of  tb^ 
judges,  and  certified,  under  the  seal  of  the  court,  to  the  supreme  court  at 
their  next  session ;  but  nothing  herein  contained  shall  prevent  the  cause  froir 
proceeding,  if,  in  the  opinion  of  the  court,  further  proceedings  can  be  bad  with 
out  prejudice  to  the  merits." 
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Sol.  Oen.  Phillips,  for  the  United  States. 

No  oonnsel  for  Harris  and  others.  I 

Woods,  J.  The  certificate  of  division  of  opinion  in  this  ease  does 
not  expressly  state  that  the  point  of  difference  between  the  judges 
was  certified  "upon  the  request  of  either  party  or  their  eonnsel."  , 

Neither  party  ohallenges  the  jurisdiction  of  this  court,  but  it  has  oc> 
eurred  to  us  as  a  question,  and  we  have  considered  it,  whether  this  i 

omission  in  the  certificate  is  fatal  to  our  jurisdiction,  and  we  have 
reached  the  conclusion  that  it  is  not.  I 

It  fairly  appears  from  the  certificate  that  the  point  upon  which  the  I 

judges  differed  in  opinion  was  stated,  under  their  direction,  in  the  I 

presence  of  the  counsel  of  both  parties,  without  objection  from  either,  '  j 

and  it  is  expressly  stated  that  the  cause  was  continued  until  the  de-  j 

eision  of  this  court  upon  the  point  of  difference  between  the  judges  | 

could  be  rendered.     Had  no  certificate  of  division  of  opinion  been  | 

made,  the  result  must  have  been  a  judgment  against  the  indictment, 
although  the  difference  of  opinion  arose  upon  the  demurrer  of  defend- 
ant ;  for  no  judgment  could  have  been  given  against  the  defendant  upon  j 

the  indictment,  if  the  judges  were  not  agreed  as'to  the  constitutionality  I 

of  the  law  upon  which  it  was  based.  Hence  it  became  the  duty  of 
the  prosecuting  ofSicer,  and  the  interest  of  the  government  which  he  i 

represented,  to  request  a  certificate  of  division  of  opinion  for  the  de> 
termination  of  the  question  by  this  court.    The  case  is  brought  to  this  j 

court  by  the  counsel  for  the  United  States  upon  the  point  stated  in  the  | 

certificate;  the  case  is  suspended  until  our  decision  upon  the  point 
certified  is  made;  and  he  asks  us  to  decide  the  question  upon  which 
the  judges  of  the  eironit  court  differed.  These  circumstances,  all  of 
which  appear  of  record,  considered  in  connection  with  the  fact  that 
the  court  made  the  certificate,  Jraise  the  legal  presumption  that  a  re- 
quest for  the  certificate  was  duly  preferred.  The  record  evidence  of 
the  fact  of  the  request  by  counsel  for  the  United  States  is  incon- 
trovertible. 

It  is  suggested  that  under  section  649  of  the  Bevised  Statutes, 
which  provides  that  a  jury  may  be  waived  "whenever  the  parties  or 
their  attorneys  of  record  file  with  the  clerk  a  stipulation  in  writing 
waiving  a  jury,"  this  court  has  decided  that  the  fact  that  the  stipula- 
tion was  in  writing  and  filed  with  the  clerk  must  appear  of  record  in 
order  to  entitle  the  party  to  the  review  of  the  rulings  of  the  court  in 
the  progress  of  the  trial  provided  by  section  700,  and  therefore  that 
in  the  present  case  the  record  should  distinctly  show  the  request. 
But  section  649  expressly  requires  that  the  waiver  of  the  jury  shall 
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be  in  writing  and  shall  be  filed  with  the  clerk.  The  section  vhich 
provides  for  a  certificate  of  division  of.  opinion  makes  no  such  re* 
quirement  in  relation  to  the  request  for  a  certificate. 

In  one  case  the  jnrisdiotional  fact  is  the  filing  of  a  certain  paper 
writing  with  the  clerk;  in  the  other,  the  making  of  a  request,  which 
may  be  oral,  to  the  court.  In  either  case,  when  the  jurisdictional 
fact  fairly  appears  by  the  record,  our  jurisdiction  attaches.  So,  in 
this  case,  if  the  request  may  be  fairly  inferred  from  such  circum- 
stances as  we  have  mentioned,  that  is  all  that  is  necessary  to  satisfy 
the  statute.  In  Sup'rg  v.  Kennicott,  103  U.  S.  554,  this  court  held 
that  when  a  stipulation  in  writing  was  filed  with  the  clerk,  by  which 
it  was  provided  that  the  case  might  be  submitted  to  the  court  on  an 
agreed  statement  of  facts,  but  which  contained  no  express  waiver  of 
a  jury,  yet  this  amounted  to  a  waiver  sufficient  to  meet  the  require- 
ments of  section  619.  And  though  the  right  of  trial  by  jury  is  a 
constitutional  one,  yet  this  court  has  declared  that  when  it  simply 
appeared  by  the  record  that  a  party  was  present  by  counsel  and  had 
gone  to  trial  before  the  court  without  objection  or  exception,  a  waiver 
of  his  right  to  a  jury  trial  would  be  presumed,  and  he  would  be  held- 
in  this  court  to  the  legal  consequences  of  such  waiver.  Kearney  v. 
Gate,  12  Wall.  275. 

We  are,  therefore,  of  opinion  that  the  request  by  counsel  of  the 
United  States  for  a  certificate  of  division  is  sufficiently  shown  by  the 
record  in  this  case,  and  that  our  jurisdiction  is  clear. 

We  pass  to  the  consideration  of  the  merits  of  the  case.  Proper 
respect  for  a  co-ordinate  branch  of  the  government  requires  the  courts 
of  the  United  States  to  give  effect  to  the  presumption  that  congress 
will  pass  no  act  not  within  its  constitutional  power.  This  presump- 
tion should  prevail  unless  the  lack  of.  constitutional  authority  to  pass 
an  act  in  question  is  clearly  demonstrated.  While  conceding  this,  it 
must,  nevertheless,  be  stated  that  the  government  of  the  United 
States  is  one  of  delegated,  limited,  and  enumerated  powers.  Martin 
V.  Hunter,  1  Wheat.  804;  McCuUoeh  t.  State,  4  Wheat.  816;  Gib- 
bons V.  Ogden,  9  Wheat.  1.  Therefore  every  valid  act  of  congress 
must  find  in  the  constitution  some  warrant  for  its  passage.  This  is 
apparent  by  reference  to  the  following  provisions  of  the  constitution : 
Section  1  of  the  first  article  declares  that  all  legislative  powers 
granted  by  the  constitution  shall  be  vested  in  the  congress  of  the 
United  States.  Section  8  of  the  same  article  enumerates  the  powers 
granted  to  the  congress,  and  concludes  the  enumeration  with  a  grant 
of  power  "to  make  all  laws  which  shall  be  necessary  and  proper  to 
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can;  into  execution  the  foregoing  powers  and  all  other  powers  vested 
by  the  constitation  in  the  government  of  the  United  States,  or  in  any 
department  or  officer  thereof."  Article  10  of  the  amendments  to  the 
constitution  declares  that  "the  powers  not  delegated  to  the  United 
States  by  the  constitution,  nor  prohibited  by  it  to  the  states,  are 
reserved  to  the  states  respectively  or  to  the  people." 
Mr.  Justice  Stobt,  in  his  Commentaries  on  the  Constitution,  says : 

*>  Whenever,  therefore,  a  question  arises  concerning  the  constitutionality  of 
a  particular  power,  the  first  question  is  whether  the  power  be  expressed  in  the 
constitution.  If  it  be,  the  question  is  decided.  If  it  be  not  expressed,  the 
next  inquiry  must  be  whether  it  is  properly  an  incident  to  an  express  power 
and  necessary  to  its  execution.  If  it  be,  then  it  may  be  exercised  by  congress. 
If  not,  congress  cannot  exercise  it."  Section  1248,  referring  to  Virginia  Be- 
porta  and  Resolutions,  January,  1800,  pp.  33,  34;  President  Monroe's  Exposi- 
tion and  Message  of  May  4, 1822,  p.  47;  1  Tuck.  Bl.  Gomm.  App.  287, 288;  5 
Marsh.  Wash.  App.  note  8;  1  Hamilton's  Works,  117, 121. 

The  demurrer  filed  to  the  indictment  in  this  case  questions  the 
power  of  congress  to  pass  the  law  under  which  the  indictment  was 
found.  It  is,  therefore,  necessary  to  search  the  constitution  to  ascer- 
tain whether  or  not  the  power  is  conferred. 

There  are  only  four  paragraphs  in  the  constitution  which  can,  in 
the  remotest  degree,  have  any  reference  to  the  question  in  hand. 
These  are  section  2  of  article  4  of  the  original  constitution,  and  the 
thirteenth,  foarteenth,  and  fifteenth  amendments.  It  will  be  con- 
venient to  consider  these  in  the  inverse  of  the  order  stated. 

It  is  clear  that  the  fifteenth  amendment  can  have  no  application. 
That  amendment,  as  was  said  by  this  court  in  the  case  of  U.  S.  v. 
Reese,  92  U.  8.  214,  "relates  to  the  right  of  citizens  of  the  United 
States  to  vote.  It  does  not  confer  the  right  of  suffrage  on  any  one. 
It  merely  invests  citizens  of  the  United  States  with  the  constitutional 
right  of  exemption  from  discrimination  in  the  enjoyment  of  the  elect- 
ive franchise  on  account  of  race,  color,  or  previous  condition  of  servi- 
tude." See,  also,  U.  S.  v.  Crvikthank,  92  U.  8.  642;  8.  0.  1  Woods, 
322.  Section  6519  of  the  Revised  Statutes  has  no  reference  to  this 
right.  The  right  guarantied  by  the  fifteenth  amendment  is  protected 
by  other  legislation  of  congress,  namely,  by  sections  4-  and  5  of  the 
act  of  May  81,  1&70,  (16  St.  141,)  and  now  embodied  in  sections 
6606  and  6507,  Eev.  St. 

Section  6519,  according  to  the  theory  of  the  prosecution,  and  as 
appears  by  its  terms,  was  framed  to  protect  from  invasion  by  private 
persons  the  equal  privileges  and  immnnities  under  the  laws  of  all 
persons  and  classes  of  persons.     It  requires  no  argument  to  show 
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thai  such  a  law  cannot  be  founded  on  a  clause  of  the  constitution 
whose  sole  object  is  to  protect  from  denial  or  abridgment,  by  the 
United  States  or  states,  on  account  of  race,  color,  or  previous  condi- 
tion of  servitude,  the  right  of  citizens  of  the  United  States  to  vote. 
It  is,  however,  strenuously  insisted  that  the  legislation  under  con- 
sideration finds  its  warrant  in  the  first  and  fifth  secidons  of  the  four- 
teenth amendment.     The  first  section  declares  * 

"All  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  state  wherein 
they  reside.  No  state  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States,  por  shall  any  state 
deprive  any  person  of  life,  liberty,  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws." 

The  fifth  section  declares  "the  congress  shall  have  power  to  enforce 
by  appropriate  legislation  the  provisions  ot  this  amendment." 

It  is  perfectly  clear,  from  the  language  of  the  first  section,  that  its 
purpose  also  was  to  place  a  restraint  upon  the  action  of  the  states. 
In  the  Slaitghter-house  Cases,  16  Wall.  36,, it  was  held  by  the  ma- 
jority of  the  court,  speaking  through  Mr.  Justice  Millbb,  that  the 
object  of  the  second  clause  of  the  first  section  of  the  fourteenth 
amendment  was  to  protect  from  the  hostile  legislation  of  the  states 
the  privileges  and  immunities  of  citizens  of  the  United  States,  and 
this  was  conceded  by  Mr.  Justice  Field,  who  expressed  the  views  of 
the  dissenting  justices  in  that  case.  In  the  same  case,  the  court, 
referring  to  the  fourteenth  amendment,  said  that  "if  the  states  do 
not  conform  their  laws  to  its  requirements,  then  by  the  fifth  section 
of  the  article  of  amendment  congress  was  authorized  to  enforce  it  by 
suitable  legislation." 

The  purpose  and  effect  of  the  two  sections  of  the  fourteenth  amend* 
ment  above  quoted  were  dearly  defined  by  Mr.  Justice  Bbadlbt  in 
the  case  of  V.  8.  v.  Crmkskank,  1  Woods,  316,  as  follows : 

"  It  is  a  guaranty  of  protection  against  the  acts  of  the  state  government 
itself.  It  is  a  guaranty  against  the  exertion  of  arbitrary  and  tyrannical  power 
on  the  part  of  the  government  and  legislature  of  the  state,  not  a  guaranty 
against  the  commission  of  individual  offenses;  and  the  power  of  congress, 
whether  express  or  implied,  to  legislate  for  the  enforcement  of  such  a  guar- 
anty, does  not  extend  to  the  passage  of  laws  for  the  suppression  of  crime 
within  the  states.  The  enforcement  of  the  guaranty  does  not  require  or 
authorize  congress  to  perform  'the  duty  that  the  guaranty  itself  supposes  it 
to  be  the  duty  of  the  state  to  perform,  and  which  it  requij.es  the  state  to  per^ 
form.' " 
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When  the  esse  of  U,  S.  v.  Cruikthank  came  to  this  eotirt  the  same 
-view  was  taken  here.  The  chiel  justice,  delivering  the  opinion  of 
the  court  in  that  case,  aaid : 

'•  The  foarteenth  amendment  prohibits  a  state  from  depriving  an^  person 
of  life,  liberty,  or  property  without  due  process  of  law,  or  from  denying  to 
any  person  the  equal  protection  of  the  laws;  but  this  provision  does  not  add 
anything  to  the  rights  of  one  citizen  as  against  another.  It  simply  furnishes 
an  additional  guaranty  against  any  encroachment  by  the  states  upon  the 
fundamental  rights  which  belong  to  every  citizen  as  a  member  of  society. 
The  duty  of  protecting  all  its  citizens  in  the  enjoyment  of  an  equality  of  rights 
was  originally  assumed  by  the  states,  and  it  remains  there.  The  only  obliga- 
tion resting  upon  the  United  States  is  to  see  that  the  states  do  not  deny  the 
right.  This  the  amendment  guaranties,'  and  no  more.  The  power  of  the 
national  government  is  limited  to  this  guaranty."    92  U.  S.  542. 

So,  in  Virginia  v.  Rives,  106  U.  S.  818,  it  was  declared  by  this  oonrt, 
speaking  through  Mr.  Justice  Stbono,  that  "these  provisions  of  the 
fourteenth  amendment  have  referenoe  to  state  action  exclusively,  and 
not  to  any  action  of  private  individuals." 

These  authorities  show  conclusively  that  the  legislation  under  con* 
sideration  finds  no  warrant  for  its  enactment  in  the  fourteenth  amend- 
ment. 

The  language  of  the  amendment  does  not  leave  this  subject  in 
doubt.  When  the  state  has  been  guilty  of  no  violation  of  its  provis- 
ions; when  it  has  not  made  or  enforced  any  law  abridging  the  priv- 
ileges or  immunities  of  citizens  of  the  United  States;  when  no  one 
.of  its  departments  has  deprived  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  or  denied  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws;  Vhen,  on  the  contrary, 
the  laws  of  the  state,  as  enacted  by  its  legislative,  and  construed  by 
its  judicial,  and  administered  by  its  executive  departments,  recognize 
and  protect  the  rights  of  all  persons, — the  amendment  imposes  no 
duty  and  confers  no  power  upon  congress. 

Section  5519  of  the  Revised  Statutes  is  not  limited  to  take  effect 
only  in  case  the  state  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,  or  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  or  deny  to  any  person  the  equal 
protection  of  the  laws.  It  applies,  no  matter  how  well  the  state  may 
have  performed  its  duty.  Under  it  private  persons  are  liable  to  pun- 
ishment for  conspiring  to  deprive  any  one  of  the  equal  protection  of 
the  laws  enacted  by  the  state, 
v.l-  38 
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In  the  indiotment  in  this  case,  for  instance,  which  wonld  be  a  good 
indictment  onder  the  law  if  the  law  itself  were  valid,  there  is  no  inti- 
mation  that  the  state  of  Tennessee  has  passed  any  law  or  done  any  act 
forbidden  by  the  fourteenth  amendment.  On  the  contrary,  the  gra' 
vamen  of  the  charge  against  the  accused  is  that  they  conspired  to  de- 
prive certain  citizens  of  the  United  States  and  of  the  state  of  Tennes- 
see of  the  eqaal  protection  aecorded  them  by  the  laws  of  Teimessee. 

As,  therefore,  the  section  of  the  law  nnder  consideration  is  directed 
exclusively  against  the  action  of  private  persons,  without  reference  to 
the  laws  of  the  states,  or  their  administration  by  the  officers  of  the 
state,  we  are  clear  in  the  opinion  that  it  is  not  warranted  by  any 
clause  in  the  fourteenth  amendment  to  the  constitution. 

We  are  next  to  consider  whether  the  thirteenth  amendment  to  the 
constitution  furnishes  authority  for  the  enactment  of  the  law  under 
review.  This  amendment  declares  that  "neither  slavery  nor  invol- 
untary servitude,  except  as  a  puniehment  of  crime  whereof  the  party 
shall  have  been  duly  convicted,  shall  exist  within  the  United  States 
or  any  place  subject  to  their  jurisdiction.''  "Congress  shall  have 
power  to  enforce  this  article  by  appropriate  legislation." 

It  is  clear  that  this  amendment,  besides  abolishing  forever  slavery 
and  involuntary  servitude  within  the  United  States,  gives  power  to 
congress  to  protect  all  persons  within  the  jurisdiction  of  the  United 
States  from  being  in  any  way  subjected  to  slavery  or  involuntary 
Servitude,  except  as  a  punishment  for  crime,  and  in  the  enjoyment 
of  that  freedom  which  it  was  the  object  of  the  amendment  to  secure. 
Mr.  Justice  Swatnb,  in  U.  8.  v.  Rhodes,  1  Abb.  U.  S.  28;  Mr. 
Justice  Bbadlbt,  in  U.  S.  v.  Cruikskank,  1  Woods,  808. 

Congress  has,  by  virtue  of  this  amendment,  enacted  that  all  per- 
sons within  the  jurisdiction  of  the  United  States  shall  have  the  samt 
right  in  every  state  bnd  territory  to  make  and  enforce  contracts,  te 
sue,  be  parties,  give  evidence,  and  to  the  full  and  equal  benefit  of  all 
laws  and  proceedings  for  the  security  of  persons  and  property  as  is 
enjoyed  by  white  citizens,  and  shall  be  subject  to  like  punishment, 
pains,  penalties,  taxes,  licenses,  and  exactions  of  every  kind,  and  no 
other.    Act  of  April  9,  1866,  §  1,  (14  St.  27.) 

But  the  question  with  which  we  have  to  deal  is,  does  the  thirteenth 
amendment  warrant  the  enactment  of  section  5519  of  the  Bevised 
Statutes.  We  are  of  opinion  that  it  does  not.  Oar  conclusion  is 
based  on  the  fact  that  the  provisions  of  that  section  are  broader  than 
the  thirteenth  amendment  would  justify.  Under  that  section  it  would 
be  an  offense  for  two  or  more  white  persons  to  conspire,  etc.,  for  tlw> 
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purpose  of  depriving  another  white  person  of  the  eqnal  protection  of 
the  laws.  It  would  be  an  offense  for  two  or  more  colored  persons, 
enfranchised  slaves,  to  conspire  with  the  same  purpose  against  a  white 
citizen  or  against  another  colored  citizen  who  had  never  been  a  slave. 
Even  if  the  amendment  is  held  to  be  directed  against  the  action  of 
private  individuals,  as  well  as  against  the  action  of  the  states  and 
United  States,  the  law  under  consideration  covers  cases  both  within 
and  without  the  provisions  of  the  amendment.  It  covers  any  con- 
spiracy between  two  free  white  men  against  another  free  white  man 
to  deprive  the  latter  of  any  right  accorded  him  by  the  laws  of  the 
state  or  of  the  United  States.  .  A  law  under  which  two  or  more  free 
white  private  citizens  could  be  punished  for  conspiring  or  going  in 
disguise  for  the  purpose  of  depriving  another  free  white  citizen  of  a 
right  accorded  by  the  law  of  the  state  to  all  classes  of  persons, — as, 
for  instance,  the  right  to  make  a  contract,  bring  a  suit,  or  give  evi- 
dence,— clearly  cannot  be  authorized  by  the  amendment  which  sim- 
ply prohibits  slavery  and  involuntary  servitude. 

Those  provisions  of  the  law,  which  are  broader  than  is  warranted 
by  the  article  of  the  constitution  by  which  they  are  supposed  to  be 
authorized,  cannot  be  sustained. 

Upon  this  question  the  case  of  U.  S.  v.  Reese,  92  U.  S.  214,  is  in 
point.  In  that  case  this  court  had  under  consideration  the  constitu- 
tionality of  the  third  and  fourth  sections  of  the  act  of  May  31,  1870, 
(16  St.  140,}  and  now  constituting  sections  2007,  2008,  and  5506, 
Bev.  St.  The  third  section  of  the  act  made  it  an  offense  for  any 
judge,  inspector,  or  other  officer  of  election,  whose  duty  it  was,  under 
the  circumstances  therein  stated,  to  receive  and  count  the  vote  of  any 
citizen  to  wrongfully  refuse  to  receive  and  count  the  same;  and 
the  fourth  section  made  it  an  offense  for  any  person,  by  force,  bribery, 
or  other  unlawful  means,  to  binder  or  delay  any  citizen  from  doing 
any  act  required  to  be  done  to  qualify  him  to  vote  or  from  voting  at 
any  election. 

The  indictment  in  the  case  charged  two  inspectors  of  a  municipal 
election  in  the  state  of  Kentucky  with  refusing  to  receive  and  count 
at  such  election  the  vote  of  William  Gamer,  a  citizen  of  the  United 
States,  of  African  descent.  It  was  contended  by  the  defendants  that 
it  was  not  within  the  constitutional  power  of  congress  to  pass  the 
section  upon  which  the  indictment  was  based.  The  attempt  was 
made  by  the  counsel  for  the  United  States  to  sustain  the  law  as  war- 
ranted by  the  fifteenth  amendment  to  the  constitution  of  the  United 
States.    But  this  court  held  it  not  to  be  appropriate  legislation  under 
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that  amendment.  The  ground  of  the  decision  was  that  the  sections 
referred  to  were  broad  enough  not  only  to  punish  those  who  hindered 
and  delayed  the  enfranchised  colored  oitizen  from  voting,  on  account 
of  his  race,  oolor,  or  previous  condition  of  servitude,  but  also  those 
who  hindered  or  delayed  the  free  white  citizen.  The  court,  speaking 
by  the  chief  justice,  said : 

"  It  would  certainly  be  dangerous  if  the  legislature  could  set  a  net  large 
enough  to  catch  all  possible  offenders,  and  leave  it  to  the  courts  to  step  inside 
and  say  who  could  be  rightfully  detained  and  who  should  be  set  at  large. 
This  would,  to  some  extent,  substitute  the  judicial  for  the  legislative  depart- 
ment of  the  government.  The  courts  enforce  the  legislative  will,  when  as- 
certained, if  within  the  constitutional  grant  of  power.  But  if  congress  steps 
outside  of  its  constitutional  limitation  and  attempts  that  which  is  beyond  ite 
reach,  the  courts  are  authorized  to,  and,  when  called  upon,  must,  annul  its  en- 
croachment upon  the  reserved  rights  of  the  states  and  the  people." 

And  the  oonrt  deelaied  that  it  could  not  limit  the  statute  so  as  to 
bring  it  within  the. constitutional  power  of  congress,  and  concluded: 

"  We  must,  therefore,  decide  that  congress  has  not  as  yet  provided  by  ap- 
propriate legislation  for  the  punishment  of  the  offenses  charged  in  the  indict- 
ment." 

This  decision  is  in  point,  and,  applying  the  principle  established  by 
it,  it  is  dear  that  the  legislation  now  under  consideration  cannot  be 
sustained  by  reference  to  the  thirteenth  amendment  to  the  constitu- 
tion. 

There  is  another  view  which  strengthens  this  oonclosion.  If  con- 
gress has  constitutional  authority  under  the  thirteenth  amendment 
to  punish  conspiracy  between  two  persons  to  do  an  unlawful  act,  ii 
can  punish  the  act  itself,  whether  done  by  one  or  more  persons.  A 
private  person  cannot  make  eonstitutions  or  laws,  nor  can  he  with 
authority  construe  them,  nor  can  he  administer  or  execute  them.  The 
only  way,  therefore,  in  which  one  private  person  can  deprive  another 
of  the  equal  protection  of  the  laws  is  by  the  commission  of  some  offense 
against  the  laws  which  protect  the  rights  of  persons,  as  by  theft,  burg- 
lary, arson,  libel,  assault,  or  murder.  If,  therefore,  we  bold  that  sec- 
tion 5519  is  warranted  by  the  thirteenth  amendment,  we  should,  by  vir- 
tue of  that  amendment,  accord  to  congress  the  power  to  pnnish  every 
crime  by  which  the  right  of  any  person  to  life,  property,  or  reputa- 
tion is  invaded.  Thus,  under  a  provision  of  the  constitution  which 
simply  abolished  slavery  and  involuntary  servitude,  we  should,  with 
few  exceptions,  invest  congress  with  power  over  the  whole  catalogue 
of  crimes.  A  construction  of  the  amendment  which  leads  to  such  a 
result  is  clearly  unsound. 
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There  is  only,  one  other  clause  in  the  oonstitntion  of  the  United 
States  which  can,  in  any  degree,  be  supposed  to  sasiain  the  section 
onder  consideration,  namely,  the  second  section  of  article  4,  which 
declare;  that  "the  citizens  of  each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  of  the  several  states."  Bat  this 
section,  like  the  fourteenth  amendment,  is  directed  against  state  ac- 
tion. Its  object  is  to  place  the  citizens  of  each  state  upon  the  same 
footing  with  citizens  of  other  states,  and  inhibit  discriminative  legis- 
lation against  them  by  other  states.     Patd  v.  Virgivia,  8  Wall.  168. 

Beferring  to  the  same  provision  of  the  constitution,  this  court  said, 
iff  the  Slaughter-house  Cases,  vibi  supra,  that  it  "did  not  create  those 
rights  which  it  called  privileges  and  immunities  of  citizens  of  the 
states.  It  threw  around  them  in  that  clause  no  security  for  the  citi- 
zen of  the  state  in  which  they  were  claimed  or  excercised.  Nor  did 
it  profess  to  control  the  power  of  the  state  governments  over  its  own 
citizens.  Its  sole  purpose  was  to  declare  to  the  several  states  that 
whatever  those  rights,  as  yon  grant  or  establish  them  to  your  own 
citizens,  or  as  you  limit  or  qualify  or  impose  restrictions  on  their  ex- 
ercise, the  same,  neither  more  nor  less,  shall  be  the  measure  of  the 
rights  of  citizens  of  other  states  within  your  jurisdiction." 

It  was  never  supposed  that  the  section  under  consideration  con- 
ferred on  congress  the  power  to  enact  a  law  which  would  punish  a 
private  citizen  for  an  invasion  of  the  rights  of  his  fellow-citizen,  con- 
ferred by  the  state  of  which  they  were  both  residents  on  all  its  citi* 
zens  alike. 

We  have,  therefore,  been  unable  to  find  any  constitutional  author- 
ity for  the  enactment  of  section  5519  of  the  Revised  Statutes.  The  de- 
cisions of  this  court  above  referred  to  leave  no  constitutional  ground 
for  the  act  to  stand  on. 

The  point  in  reference  to  whieh  the  judges  of  the  circuit  court 
were  divided  in  opinion  must,  therefore,  be  deoided  against  the  con- 
stitutionality of  the  law. 
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(XM  U.  S.  18) 

CmcAQO  Si  A.  B.  Co.  r.  Wiooiiis  Febbt  Go. 

(January  29,  1883.) 

Rekoval  op  Oausb— Surra  ARxsraa  dhdbb  CossTirnTioH,  Laws,  Etc. 

V  suit  does  not  arise  under  the  constitution  and  laws  of  the  United  States  where 
the  public  acts  of  one  state  are  to  be  construed  in  an  action  pending  In  a  court 
of  another  state. 

In  Error  to  the  Ciroait  Conrt  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

Chester  H.  Krum  and  C.  Beckwith,  for  plaintiff  in  error. 

iS.  T.  Glover  and  J.  R.  Shepley,  for  defendant  in  error. 

Waite,  G.  J.  This  is  a  snit  begun  in  a  state  court  of  Missouri  by 
the  Wiggins  Ferry  Company,  an  niinois  corporation,  against  the 
Chicago  &  Alton  Railroad  Company,  another  Illinois  corporation,  to 
recover  damages  for  the  breach  of  a  contract  by  which,  as  is  alleged, 
the  railroad  company  bound  itself  not  to  employ  any  other  means 
than  the  ferry  company's  ferry  for  the  transportation  of  passengers 
and  freight,  coming  and  going  on  its  railroad,  across  the  Mississippi 
at  St.  Louis.  The  railroad  company  defends  on  the  ground,  among 
others,  that  if  the  agreement  actually  entered  into  by  the  parties  con- 
tains by  construction  any  such  provision  as  is  claimed,  it  is  in  viola- 
tion  of  the  laws  of  Illinois,  and  in  excess  of  the  corporate  powers  of 
the  company  as  an  Illinois  corporation.  To  aroid  the  effect  of  this 
defense  the  ferry  company  sets  up,  by  way  of  estoppel,  a  judgment 
in  another  suit  in  a  state  court  6i  Missouri,  between  the  same  par- 
ties, where  precisely  the  same  question  was  raised  on  the  same  con- 
tract, and  in  which  it  was  decided  that  the  railroad  company  did 
have  the  corporate  authority  under  the -laws  of  Illinois  to  make  the 
contract.  As  soon  as  the  pleadings  in  the  case  developed  this  issue, 
the  railroad  company  petitioned  for  the  removal  of  the  suit  to  the 
circuit  court  of  the  United  States  for  the  eastern  district  of  Missouri, 
the  proper  district,  on  the  ground  that  "full  faith  and  credit  has  not 
been  given  to  the  public  acts  of  the  state  of  Illinois  by  the  supreme 
court  of  the  state  of  Missouri  in  the  adjudication  aforesaid,  and  that 
by  reason  of  the  facts  herein  set  forth,  and  of  such  adjudication,  and 
the  pleading  thereof  as  an  estoppel,  in  the  manner  set  forth  in  the 
plaintiff's  amended  petition,  this  suit  is  one  arising  under  the  consti- 
tution and  laws  of  the  United  States."  The  facts  set  forth  in  the  pe- 
tition were  the  charter  and  laws  of  Illinois,  which  governed  the  pow- 
ers of  the  railroad  company  as  an  Illinois  corporation. 
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The  state  coart,  on  the  filing  of  the  petition  for  remoTal,  accom- 
panied by  the  necessary  bond,  stopped  proceedings,  but  the  circuit 
court,  when  the  record  was  entered  there,  remanded  the  cause.* 
From  an  order  to  that  effect  this  writ  of  error  has  been  taken,  and  is 
now  for  hearing  on  the  merits  onder  the  operation  of  rule  32,  adopted 
at  the  last  term,  with  a  view  to  facilitating  the  final  determination 
of  questions  of  removal  under  the  act  of  March  8,  1875,  c.  137,  (1 
Supp.  Rev.  St.  173.) 

In  our  opinion  this  is  not  a  suit  arising  under  the  constitution  or 
laws  of  the  United  States,  within  the  meaning  of  that  term  as  used 
in  the  removal  act.  If  the  conrts  of  Missouri  gave  a  wrong  construc- 
tion to  the  laws  of  Illinois  in  the  judgment  set  up  as  an  estoppel, 
that  error  cannot  be  corrected  by  means  of  a  transfer  of  this  suit 
from  the  state  eonrt  to  the  circuit  court  of  the  United  States.  So 
long  as  the  judgment  stands,  it  cannot  be  impeached  collaterally  in 
the  courts  of  the  United  States,  any  more  than  in  those  of  the  state, 
by  showing  that  if  due  effect  had  been  given  to  the  laws  it  would 
have  been  the  other  way.  If  it  has  the  effect  of  an  estoppel,  as  is 
claimed,  it  will  continue  to  have  that  effect  until  reversed  or  set  aside 
in  some  appropriate  form  of  proceeding  instituted  directly  for  that 
purpose.  The  courts  of  the  United  States  must  give  it  the  same 
effect  as  a  judgment  that  it  has  in  the  courts  of  the  state.  Whether 
as  a  judgment  it  operates  as  an  estoppel  does  not  depend  on  the  con- 
stitntion  or  laws  of  the  United  States.  The  correct  decision  of  this 
question  of  estoppel,  therefore,  does  not  depend  on  the  construction 
of  the  constitution  or  laws  of  the  United  States,  but  on  the  effect  of 
a  judgment  under  the  laws  of  Missouri.  The  public  acts  of  Illinois 
are  in  no  way  involved.  If  full  faith  and  credit  were  not  given  to 
them  by  the  Missouri  court  in  the  judgment  which  has  been  rendered, 
that  may  entitle  the  railroad  company  to  a  review  of  the  judgment 
here  on  a  writ  of  error,  but  in  no  other  way  can  this  or  any  other 
court  of  the  United  States  invalidate  that  judgment  on  account  of 
such  mistakes,  if  any  were  in  fact  made. 

Another  ground  taken  in  support  of  the  jurisdiction  of  the  circuit 
court  upon  the  removal  is,  if  we  understand  the  argument  of  the 
counsel  for  the  plaintiff  in  error,  that  the  laws  of  Illinois,  rightly 
construed,  prohibit  such  a  contract  as  it  is  alleged  has  been  made, 
and  as  the  Missouri  court  decided  the  other  way. when  the  former 
judgment  was  rendered,  a  transfer  may  be  made  so  as  to  avoid  a  like 

*See  11  Fed.  Sep.  384. 
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error  iu  this  suit.  The  question  thus  presented  is,  not  what  faith  and 
credit  must  be  given  the  public  acts  of  Illinois  in  Missouri,  but  what 
the  public  acts  of  Illinois,  when  rightly  interpreted,  mean.  That 
does  not  depend  on  the  constitution  or  laws  of  the  United  States, 
but  on  the  constitution  and  laws  of  the  st«te  alone. 

It  is  not  even  alleged  in  the  petition  for  removal,  or  claimed  in 
argument,  that  the  courts  of  Illinois  have  as  yet  actually  gpLven  the 
statutes  in  question  any  such  construction  as  it  is  contended  they 
should  have.  The  most  that  can  be  insisted  upon  from  all  the  alle- 
gations is  that,  on  account  of  what  has  been  done  in  other  oases,  the 
railroad  company  expects,  when  an  opportunity  occurs,  the  courts  of 
Illinois  will  decide  that  the  laws  of  that  state  gave  the  company  no 
power  to  bind  itself  in  the  way  the  Missouri  court  has  determined  it 
did.  So  that  the  position  of  the  railroad  company  on  this  applica- 
tion seems  to  be,  that,  while  the  questions  arising  on  the  effect  of  the 
public  acts  are  apparently  open  in  the  courts  of  IHinpis,  and  nothing 
has  been  done  which,  even  on  the  principles  of  comity,  can  bind  the 
courts  of  Missouri,  a  suit  pending  in  a  Missouri  court  may  be  removed 
to  a  court  of  the  United  States,  because  the  Missouri  court,  on  a 
former  occasion,  construed  a  public  law  of  Illinois,  which  is  involved, 
differently  from  what  it  should  have  done.  To  allow  a  removal  upon 
such  grounds  would  be  to  say  that  a  suit  arises  under  the  constitu- 
tion and  laws  of  the  United  States  whenever  the  public  acts  of  one 
state  are  to  be  construed  in  an  action  pending  in  a  court  of  another 
state.    Clearly  this  is  not  so. 

Even  if  it  be  true,  as  is  contended  by  the  counsel  for  the  plaintiff 
in  error,  that  a  suit  can  be  removed  as  soon  as  a  federal  question 
becomes  involved,  it  is  sufficient  to  say  that  in  this  case  such  a  ques- 
tion has  not  arisen.  Until  the  Missouri  court  fails  in  this  suit  to  give 
full  faith  and  credit  to  the  public  acts  of  Illinois,  no  case  has  arisen 
to  which  the  jurisdiction  of  the  courts  of  the  United  States  can  attach, 
and  then  only  for  the  correction  of  the  errors  that  have  been  com- 
mitted. It  is  not  enough  that  in  other  cases  decisions  have  been  made 
which,  if  followed  in  this,  will  be  erroneous.  Until  the  error  has 
actually  been  committed  in  this  case,  a  federal  question  has  not  be- 
come involved.  The  presumption  in  all  cases  is  that  the  courts  of 
the  states  will  do  what  the  constitution  and  laws  of  the  United  States 
require,  and  removals  cannot  be  effected  to  the  courts  of  the  United 
States  because  of  fear  that  they  will  not. 

The  order  remanding  the  cause  is  affirmed. 
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(108U.  S.  18)„  .     .     ^    „  „  „ 

GmoAOO  &  A.  B.  Go.  V.  Wiooimb  Fkbbt  Go. 

(January  28, 1833.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

Chester  H.  Krum  and  C.  Beckwith,  for  plaintiff  in  error. 

S.  T.  Olover  and  J.  B.  Shepley,  for  defendant  in  error. 

Pes  Cvbiam.  This  case  is  in  all  materiaJ  respects  like  that  between 
the  same  parties  just  decided,  [giipra,]  and  the  order  of  the  circuit 
court  remanding  the  case  is  affirmed  for  the  reasons  there  given. 


(106  V.  B.  6M) 

Hatden  p.  MANNina. 

(Januaiy  29, 1883.) 

Rkuotat.  ov  Cause— CoiLUBnrs  ABsiosMBirr— Rkmahu, 

Where  the  suit  does  not  really  and  substantially  inTolve  a  dispute  or  controversy 
properly  witliiii  the  jurisdiction  of  the  circuit  court,  because  the  real  con(ro- 
▼ersy  is  wholly  betvrcin  citizens  of  the  same  state,  and  the  name  of  the  plaintilT 
has  been  uoed  collusively  for  the  purpose  of  creating  a  case  cognizable  uudur 
the  act  of  1875,  the  cause  should  be  remanded  tn  the  state  court. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Oregon. 

John  H.  MiteheU  and  A.  H.  Garland,  for  appellant. 

W.  Lair  Hill  and  Oeo.  A.  King,  for  appellee. 

MniLEB,  J.  This  is  a  case  which  the  eirouit  oourt  should  have 
dismissed  under  the  fifth  section  of  the  act  of  March  8,  1875,  con- 
cerning the  jurisdiction  of  the  circuit  courts  of  the  United  States,  in- 
stead of  granting  the  relief  prayed  by  complainant. 

It  is  charged  in  the  bill  that  Hayden,  the  appellee,  while  acting 
as  the  attorney  of  Bachel  Dove  and  Bethuel  Dove,  her  husband,  pur- 
chased under  execution  a  valuable  tract  of  land  belonging  to  Bachel ; 
that  he  had  defended  the  suit  for  foreclosure  of  a  mortgage  on  the 
property  for  the  Doves,  in  which  a  decree  was  rendered  under  which 
it  was  sold.  It  is  set  out  with  sufficient  fullness  that  at  this  sale 
he  bought  the  land  at  less  than  its  value,  under  circumstances  which 
should  subject  the  title  which  he  acquired  to  the  character  of  a  trust 
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for  the  benefit  of  Mrs.  Dove.  It  is  not  necessary  now  to  inquire  into 
the  truth  of  that  allegation,  on  which  the  oirouit  court  rendered  a  de- 
cree in  favor  of  Manning,  the  complainant  in  the  suit,  because  wa 
are  of  opinion  that  Manning  had  no  such  interest  in  the  matter  as  to 
enable  him  to  sustain  a  suit  in  the  circuit  court  of  the  United  States 
in  regard  to  it.  The  sale  to  Hayden  was  made  March  5,  1864,  and 
he  received  the  sheriff's  deed  April  26th  thereafter.  On  the  seventh 
day  of  April,  1875,  Baohel  and  Bethuel  Dove  conveyed  the  land  to 
Manning,  who  brought  the  present  suit  May  12,  1876. 

It  appears  in  evidence  that  not  long  after  the  sheriff's  deed  was 
made  to  him,  Hayden  took  possession  of  the  land,  and  has  retained 
it  ever  since,  though  it  is  said  he  obtained  the  poBsession  unfairly. 
In  April,  1874,  Bachel  Dove  began  a  suit  in  the  state  court  of  Folk 
county,  where  the  land  was  situated,  against  Hayden  to  recover  these 
premises,  and  the  court  decided  against  her  on  demurrer.  From  this 
decision  she  took  an  appeal  to  the  supreme  court  of  the  state,  which 
was  dismissed  by  her,  as  was  the  suit  in  the  Polk  county  circuit 
court.  In  April,  1876,  and  while  this  suit  was  pending  in  some 
stage  of  it,  the  conveyance  was  made  to  Manning  of  the  land  in  ques- 
tion. Manning  was  the  husband  of  the' daughter  of  the  Doves,  and 
resided  in  California,  and  had  the  citizenship  necessary  to  enable 
him  to  renew  the  litigation  in  the  circuit  court  of  the  United  States. 
The  deed  purports  to  be  one  of  bargain  and  sale  for  the  consideration 
of  $5,000,  but  no  money  was  ever  paid  on  it.  No  note  or  other  obli- 
gation was  given,  nor  any  mortgage,  as  siecurity  for  the  debt.  It 
does  not  appear  that  Manning  ever  promised  to  pay  anything  for  it. 

Mrs.  Dove's  account  of  the  transaction  is  this : 

"  My  daughter  Elizabeth  is  the  wife  of  Charles  Manning,  the  plaintiff. 
Manning  never  has  paid  me  any  money  on  this  land,  but  be  was  going  to. 
He  never  gave  me  his  note.  I  can't  say  when  I  saw  Manning  last.  I  tliink 
eight  years  ago.  Manning  wrote  first  about  having  the  land  conveyed  to 
him;  said  he  would  take  the  matter  oft  our  hands.  I  have  not  the  letter 
with  me." 

Mr.  Dove  says  he  don't  know  whether  any  part  of  the  $5,000  has 
been  paid,  either  from  his  own  knowledge  or  from  his  wife.  Man- 
ning's deposition  was  not  taken  in  the  case,  nor  is  any  word,  verbal 
or  in  writing,  produced  as  coming  from  him  in  regard  to  this  suit. 
The  bill,  which  is  filed  in  his  name,  is  neither  signed  nor  sworn  to  by 
him.  Mr.  Dove  swears  that  he  is  the  agent  and  attorney  in  fact  of 
Manning,  and.  as  snoh  he  verifies  the  bill.     The  defendant,  who  is 
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called  npon  to  make  fall  and  perfect  answer,  does  so  ander  oatb,  and 
denies  that  Manning  vas  in  good  faith  the  lawful  owner  of  the  land. 
•  No  bond  for  costs  was  given  by  Manning,  or  any  one  for  him.  Mr. 
Dove,  in  swearing  to  the  bill  of  costs  of  about  $300,  does  not  say  that 
plaintiff  had  paid  any  part  of  them,  but  that  they  were  incurred  in 
the  suit.  There  is  no  evidence  that  the  deed  from  Dove  and  wife  to 
Manning  was  ever  delivered  to  Manning,  or  was  ever  in  his  posses- 
sion, and  there  is  no  reason  to  suppose  it  ever  left  Oregon,  or  that  he 
had  been  in  Oregon  for  years  before  and  after  its  execution.  Un- 
doubtedly, Mrs.  Dove  and  her  husband  could  have  given  their  interest 
in  the  property  to  their  daughter,  and  a  conveyance  in  consideration 
of  natural  love  and  affection  might  have  been  good.  But  this  deed 
was  not  made  to  her,  nor  on  any  such  consideration,  but  recites  a 
consideration  of  $5,000  in  money,  while  it  clearly  appears  that  no 
money  was  paid,  none  was  secured  by  note  or  mortgage,  and  none 
was  promised  or  intended  to  be  paid.  "Manning  wrote  to  me,"  says 
Mrs.  Dove,  "about  having  the  land  conveyed  to  him;  said  he  would 
take  the  matter  off  our  hands."  What  matter?  Manifestly  the  liti- 
gation at  that  time  going  on.  "I  will  sue  for  you  in  my  name.  I 
can  go  into  a  court  of  the  United  States,  where  you  can't  go, "  is  what 
he  meant. 

There  is  not  a  syllable  in  this  record  inconsistent  with  the  idea  that 
the  deed  was  made  to  Manning  without  his  knowledge,  recorded  in 
Oregon,  and  delivered  to  the  lawyers  who  brought  this  suit,  (the  same 
who  brought  the  suit  in  the  state  court,)  without  his  authority  and 
without  any  communication  from  him  whatever.  If  the  bringing  of 
this  suit  was  a  tort,  there  is  no  evidence  in  the  record  by  which  Man- 
ning could  be  connected  with  it,  or  with  any  assertion  of  claim  under 
the  deed.  It  seems  to  us  that  Manning's  name  is  used  because  he  is 
a  citizen  of  a  different  state  from  the  defendant,  for  the  sole  benefit 
of  Mrs.  Dove ;  that  he  lias  no  real  interest  in  the  controversy,  and 
if  cognizant  of  what  is  going  on,  of  which  there  is  much  doubt,  is 
passively  permitting  the  use  of  his  name  for  the  benefit  of  the  Doves 
in  order  to  make  a  simulated  case  of  jurisdiction  in  the  federal  court. 
This  is  precisely  the  case  provided  for  in  the  act  of  1875.  The  "suit 
does  not  really  and  substantially  involve  a  dispute  or  controversy 
properly  within  the  jurisdiction  of  the  circuit  court,"  because  the  real 
controversy  is  wholly  between  citizens  of  the  same  state.  "The  name 
of  Manning,  the  plaintiff  in  the  suit,  has  been  improperly  and  coUu- 
riively  used  (in  the  language  of  this  statute)  for  the  purpose  of  create 
ing  a  case  cognizable  under  it."    Hawes  v.  Oakland,  104  U.  S.  450 £ 
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WiUiams  v.  Toumahip  of  NoUawa,  104  U.  8.  209;  Detroit  t.  Dean, 
ante,  560. 

The  decree  of  the  cironii  ooort  is  reversed,  and  the  ease  remanded 
with  direction  to  dismiss  the  bill  for  want  of  jurisdiction,  and  withoat 
prejudice  to  any  other  action  in  a  proper  court. 


(U)6  U.  S.  MS) 

Township  of  CmoEAHma  v.  Ca.bpsmtbb. 

(January  29, 1883.) 
Caoaa  Ooobt— JtmiSDtoraoH — ^MnmciPAi.  Bonos— In  Aid  or  RAn.HOAiia. 

An  action  at  law  for  the  recovery  of  money  from  a  municipnl  corporation  apon 
municipal  bunds  or  tlie  coupons  attached,  may  be  maintained  in  the  circuit 
court  of  the  United  Stntes,  although  by  the  laws  of  the  state  in  which  such 
^ court  is  held  the  remedy  is  by  nnndumus  against  the  proper  officer  to  require 
him  to  do  hU  duty  under  the  law,  as  the  courts  of  the  United  States  proceed 
by  mandamu*  only  in  aid  of  their  existing  jurisdiction. 

Under  the  act  of  1789,  an  obHgation  payable  to  bearer  did  not  come  under  the  pro- 
hibition contained  in  that  act,  to  the  eSoct  that  a  suit  could  not  be  maintained 
by  an  assignee  of  a  promissory  note  or  other  chose  in  action,  unless  a  suit 
might  have  been  prosecuted  in  such  court  by  the  assignor  had  no  assignment 
been  made,  and  the  act  of  March  3, 1879,  is  not  a  limitation  on  the  act  of  17t>S), 
section  11  of  the  judiciary  act  of  1789. 

Where  the  atate  statute  authorizes  the  issue  of  bonds  by  townships  in  aid  of  rail- 
roads, the  provision  in  such  statute  that  it  "  shall,  within  60  days  after  the 
questionof  aid  is  determined  by  a  vote  of  the  electors,  *  *  *  issue  its  cou- 
pon ]>ondB  for  the  amount  so  determined  to  be  granted,"  hdd,  that  the  word 
"shall,"  as  therein  used,  gives  the  township  officers  the  whole  of  the  60  days 
to  get  the  bonds  out,  but  does  not  imply  that  they  may  not  issue  them  after 
the  60  days  specified,  and  the  signature  of  clerk  in  office  at  the  time  of  their 
issue  will  be  sufficient. 

The  fact  that  the  obligations  in  question  m  this  suit  were  not  delivered  to  the  cor- 
poration to  which  they  were  voted  by  the  township,  but  to  a  corporation 
created  by  the  consolidation  of  that  corporation  with  another,  does  not  render 
them  valid. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Michigan. 

Edward  Bacon,  for  plaintiff  in  error. 

Mitckell  J.  Smiley,  for  defendant  in  error. 

Waits,  C.  J.  The  assignments  of  error  in  this  ease  present  the 
following  questions : 

(1)  Whether  an  action  at  law  can  bo  maintained  in  the  circuit  court  of  the 
United  States  against  a  municipal  corporation  of  Michigan  upon  municipal 
bonds  or  the  coupons  for  interest  attached  thereto ;  (2)  whether  the  circuit  court 
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of  the  United  States  has  jnrisdiction  of  a  anit  brought  hj  a  citizen  of  a  .itatv 
other  than  Michigan  to  recover  the  amount  due  on  an  obligation  of  a  municipal 
corporation  of  Michigan,  for  the  payment  of  a  sum  of  money  to  a  corporation 
of  Michigan  or  bearer,  or  to  bearer;  (3)  whether  the  obligations  and  coupons 
aued  on  in  tliis  case  could  be  introduced  in  evidence,  under  the  pleadings, 
without  proof  that  the  person  who  signed  them  as  township  clerk  actu^y 
held  that  office  at  the  time  his  signature  was  affixed  and  the  obligations 
were  delivered;  and  (4)  whether,  since  the  obligations  were  not  delivered  to 
the  corporation  to  which  they  were  voted  by  the  township,  but  to  a  corporar 
tion  created  by  the  consolidation  of  that  corporation  with  another,  they  are 
valid. 

1.  As  to  th«  right  to  sue  a  mtinioipal  corporation  of  Miobigaa  in 
the  oonrts  of  the  United  States  on  an  obligation  for  the  payment  of 
money. 

If  we  understand  eorreotly  the  oases  in  the  courts  of  Michigan  to 
which  our  attention  has  been  directed,  they  decide  no  more  than  that 
in  the  courts  of  the  state  the  remedy  for  the  recovery  of  money  from 
a  municipal  corporation  on  a  liquidated  demand  is  by  mandamus 
against  the  proper  ofiicer,  tq  require  him  to  do  his  duty  under  the  law 
with  respect  to  the  discharge  of  the  obligation  which  has  been  entered 
into,  and  that  for  sach  purposes,  in  that  jurisdiction,  an  independent 
judgment  in  an  action  at  law  against  the  corporation  is  not  neces- 
sary. There  is  no  law  of  the  state  prohibiting  such  a  suit.  All  that 
has  been  determined  is  that,  in  the  courts  of  the  state,  a  judgment  is 
not  necessary  to  lay  the  foundation  for  a  writ  of  mandamiu  to  require 
the  officer  to  do  hie  duty. 

In  the  courts  of  the  United  States,  however,  a  mandamus  can  only 
be  granted  in  aid  of  an  existing  jnrisdiction,  and  in  this  class  of  cases 
a  judgment  against  the  corporation  is  an  essential  prerequisite  to 
such  a  writ,  although  in  the  coorts  of  the  state  it  is  not.  This  whole 
subject  was  fully  considered  at  the  last  term  in  Davenport  v.  Dodge 
Co.  105  U.  S.  242,  where  the  other  cases  establishing  the  rule  are 
cited. 

2.  As  to  the  jnrisdiction  of  the  courts  of  the  United  States,  in  a 
suit  by  the  assignee  of  an  obligation  of  a  municipal  corporation  of  a 
state  payable  to  a  citizen  of  the  same  state  or  bearer,  or  to  bearer 

This  question  was  decided  at  the  present  term  in  Town  of  Thompson 
V.  Perrlne,  ante,  564,  668.  The  act  of  March  3, 1876,  e.  137,  (1  Supp. 
Bev.  St.  174,)  which  provides,  section  1,  that  the  district  and  circuit 
courts,  of  the  United  States  shall  not  "have  cognizance  of  any  suit 
founded  on  a  contract  in  favor  of  an  assignee,  unless  a  suit  might 
have  been  prosecuted  in  such  court  to  recover  thereon  if  no  assign- 
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ment  had  been  made,  except  in  cases  of  promissory  notes  negotiable 
by  the  law  merchant  and  bills  of  exchange,"  is  certainly  not  a  limit- 
ation on  the  judiciary  act  of  September  24,  1789,  c.  20,  (1  St.  79,) 
which  provided,  section  11,  that  the  same  courts  should  not  "have 
cognizance  of  any  suit  to  recover  the  contents  of  any  promissory  note 
or  other  chose  in  action  in  favor  of  an  assignee,  unless  a  suit  might 
have  been  prosecuted  in  such  court  to  recover  the  said  contents,  if  no 
assignment  had  .been  made,  except  in  cases  of  foreign  bills  of  ex- 
change." Under  the  act  of  1789,  it  was  always  held  that  an  obliga- 
tion payable  to  bearer,  or  to  an  individual  or  bearer,  did  not  come 
within  the  prohibition  of  suits  by  assignees.  Bank  of  Kentucky  v. 
Wiater,  2  Pet.  326;  BushneU  v.  Kennedy,  9  Wall.  891;  'Lexington  v. 
Butler,  14  Wall.  293. 

3.  As  to  the  necessity  for  proving  that  the  township  clerk  whose 
signature  appears  on  the  bonds  and  coupons  was  in  fact  township 
clerk  when  he  affixed  his  signature. 

The  name  of  the  person,  who  signed  the  bonds  as  clerk  is  0.  G. 
Gillett.  That  0.  G.  Gillett  signed  the  bonds  .was  admitted,  but  it 
was  denied  under  oath  that  he  was  clerk  of  the  township  prior  to  the 
end  of  the  summer  of  1869,  which  was  more  than  60  days  after  the 
bonds  were  voted  by  the  town.  The  statutes  of  Michigan  and  the 
rules  of  the  circuit  court  in  force  when  this  cause  was  tried,  provided 
'  that  upon  the  plea  of  the  general  issue  in  an  action  upon  any  written 
instrument,  under  seal  or  without  seal,  the  plaintiff  should  not  be  pat 
to  the  proof  of  the  execution  of  the  instrument  or  the  handwriting  of 
the  defendant,  unless  the  plea  was  verified  by  affidavit.  In  this  case 
the  suit  was  on  a  written  instrument,  and  the  plea  was  the  general 
issue.  This  plea,  however,  was  not  verified  in  broad  terms,  but  an 
affidavit  was  filed  to  the  effect,  argumentatively,  that  the  township 
clerk,  whose  signature  was  necessary  under  the  law  to  the  due  exe- 
cution of  the  bonds,  could  not  have  signed  them  before  the  end  of 
the  summer  of  1869,  because  he  was  not  clerk  until  after  that 
time.  The  law  under  which  the  bonds  were  issued  provided  that  if 
any  township  voted  the  aid  to  railroads  which  was  authorized,  it  "shall, 
within  60  days  after  the  question  of  aid  is  determined  by  a  vote  of 
the  electors,  •  *  •  issue  its  coupon  bonds  for  the  amount  so  de- 
termined to  be  granted." 

The  effect  of  the  affidavit  was  to  raise  the  question  whether  the 
bonds  were  valid  if  issued  after  the  60  days.  The  affirmative  of.  show* 
ing  that  they  were  issued  within  the  60  days  was  probably  put  by  the 
pleadings  on  the  plaintiff.     This  showing  he  did  not  make.     Conse- 
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qaently  the  objection  to  the  admissibility  of  the  bonds  resolved  itself 
into  the  question  of  their  validity,  issaed  as  they  were  after  the  time. 
We  see  nothing  in  the  statutes  vrhioh  takes  away  from  the  township 
authorities  the  right  to  execute  and  deliver  bonds,  if,  for  any  reason, 
it  is  not  done  within  the  time  named.  The  word  "shall,"  as  used  in 
the  statute,  undoubtedly  gives  the  township  officers  the  whole  of  the 
60  days  to  get  the  bonds  out,  but  it  certainly  does  not  imply  that  if 
they  fail  to  do  it  voluntarily  within  the  time  they  cannot  be  compelled 
to  do  so  afterwards.  And  if  they  can  be  compelled  to  do  so,  it  nec- 
essarily follows  that  they  should  do  it  voluntarily.  We  have  not 
been  referred  to  any  decisions  by  the  courts  of  Michigan  to  the  con- 
trary, and,  construing  the  statute  for  ourselves,  we  think  that  valid 
bonds  may  be  issued  after  the  time.  This  being  so,  the  antedating 
does  not  invalidate  the  bonds.  In  this  suit  no  attempt  is  made  to 
recover  for  interest  accruing  before  actual  delivery. 

4.  As  to  the  issue  to  the  consolidated  company. 

This  precise  question  was  before  us  at  the  last  term  in  the  case  of 
New  Buffalo  v.  Iron  Company,  105  U.  8.  78,  and  decided  adversely  to 
the  claim  of  the  plaintiff  in  error.  We  see  no  reason  for  reconsider- 
ing  that  case,  and  this  cannot  be  distinguished  from  it. 

The  judgment  is  affirmed. 


(106  U.  S.  644) 

BoosBS  V.  DuBAirr,  impleaded,  eto.,  and  others. 

(Janusiy  29, 1883.) 
Bon  Ts  E^Dirr  AOAmar  Dbawkr  ob  Acckptok  of  Lost  DuArp— X^^DK^C!B  of 

LOBB— DiBMISeiNO  filXX.  WTTHOnr  FSSJUDICX. 

The  loM  of  a  draft  is  not  sufficiently  proved,  to  support  a  suit  in  equity  tliereon 
against  the  dra'wer  or  acceptor,  by  evidence  tliat  it  was  left  with  a  referee  ap- 
pointed by  order  of  court  to  examine  and  report  claims  against  an  estate  in  the 
hands  of  a  receiver,  and  that  unsuccessful  inquiries  for  it  have  been  made  of 
the  referee,  the  receiver,  and  the  attorney  for  the  present  defendant  in  those 
proceedings,  without  evidence  of  any  search  in  the  files  of  the  court  to  which 
the  report  of  the  referee  was  returned,  or  any  application  to  that  court  to  ob- 
t^n  the  draft. 

A  decree  of  the  circuit  court,  dismissing  upon  the  merita  a  bill  of  which  this  court 
.  on  appeal  holds  that  there  is  no  jurisdiction  in  equity,  will  be  reversed,  and  the 
cause  remanded  with  directions  to  dismiss  the  bill  without  prejudice  to  an  ac- 
tion at  law,  and  with  costs  in  the  court  below,  and  each  party  to  pay  his  own 
costs  on  the  appeaL 
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Appeal  from  the  Gixoait  Court  of  the  United  States  for  the  Nortbem 
District  of  Illinois. 

L.  L.  Cobum  and  H.  C.  Whitney,  for  appellant. 

C.  B.  Lawrence,  for  appellee. 

Ghat,  J.  This  is  a  bill  in  equity,  by  whieb  Rogers  seeks  to  recover 
of  Durant  and  seven  others,  as  copartners  under  the  name  of  James 
W.  Davis  &  Associates,  the  amount  due  upon  several  drafts,  some 
drawn,  and  some  accepted  or  promised  to  be  accepted,  by  that  firm, 
and  all  alleged  to  have  been  held  by  the  plaintiff  and  lost  without  his 
lault  after  maturity.  The  defense  of  Durant  is  twofold — First,  to  the 
jurisdiction,  because  there  is  no  sufficient  proof  of  the  loss  of  the  drafts; 
tecond,  to  the  merits,  because  he  was  never  a  member  of  the  firm  of  James 
W.  Davis  &  Associates.  The  court  below,  while  inclining  to  the  opinion 
that  it  had  no  jurisdiction,  did  not  decide  the  case  upon  that  ground, 
but  upon  the  merits,  and  dismissed  the  bill  generally.  The  testi- 
mony introduced  to  show  the  loss  of  the  drafts,  construing  it  most 
favorably  for  the  plaintiff,  proves  no  more  than  this :  In  a  former 
suit  in  the  supreme  court  of  New  York  to  wind  up  the  affairs  of  the 
firms  of  James  W.  Davis  &  Associates  and  of  Davis,  Sprague  &  Co., 
a  receiver  was  appointed,  and  the  claims  of  creditors,  including 
the  plaintiff's,  were  presented  to  a  referee  appointed  by  the  court,  and 
by  him  reported  to  the  court,  and  a  dividend  ordered  and  paid  in 
part  thereof.  The  drafts  in  question  were  handed  by  the  plaintiff  to 
Steiger,  his  attorney  in  New  York,  to  be  filed  before  the  referee,  and 
were  so  filed,  and  were  afterwards  delivered  by  the  referee  to  the  re- 
ceiver. Neither  the  plaintiff  nor  Steiger  had  since  seen  them  or  known 
where  they  were;  and  Steiger  had  applied  for  them  to  the  receiver, 
to  his  clerk,  to  the  referee,  and  to  Bell,  Durant's  attorney  in  New 
York,  and  believed,  without  any  foundation  beyond  his  own  suspicion, 
that  they  were  in  Bell's  possession. 

The  original  papers  presented  to  the  referee  would  properly  be 
returned  with  his  report  to  the  files  of  the  court  which  appointed  him. 
Yet  no  search  appears  to  have  been  made  in  those  files,  nor  any  ap- 
plication presented  to  that  court  for  the  delivery  of  the  drafts  to  the 
plaintiff  or  his  attorney.  The  plaintiff,  having  made  no  inquiry  in 
the  place  in  which  the  drafts  would  be  most  likely  to  be  found,  utterly 
fails  in  his  attempt  to  prove  their  loss.  There  being  no  sufficient 
evidence  of  loss,  there  can  be  no  doubt  that  the  ease  is  one  within 
the  exclusive  jurisdiction  of  a  court  of  law;  and  it  becomes  unneces- 
sary to  consider  the  varying  decisions  in  England  and  in  this  country 
upon  the  question  under  what  circumstances  a  court  of  eauitv  hap 
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inrisdiofion  of  a  suit  upon  a  lost  bill  or  note;  or  the  yolaminous 
proofs  contained  in  the  record  upon  the  qneBtion  whether  Dorant  was 
a  member  of  the  firm  of  James  W.  Davis  &  Associates, — a  question  of 
vhieh,  for  the  reason  already  given,  we  have  no  jorisdiction  in  this 
case,  and  which,  being  a  pure  question  of  fact,  can  never  be  brought 
to  this  court  in  any  future  action  at  law. 

The  decree  of  the  circuit  court,  dismissing  the  bill  generally,  might 
be  considered  a  bar  to  an  action  at  law,  and  should  therefore  be  re- 
versed, and  the  cause  remanded  with  directions  to  enter  a  decree  dig- 
missing  the  biU  for  want  of  jurisdiction,  without  prejudice  to  the 
right  of  the  plaintiff  to  sue  at  law.    Hor$burg  v.  Baker,  1  Pet. 


Barney  v.  Bi^more,  6  Wall.  280j  Kendig  v.  Dean,  87  U.  8.  438. 
In  accordanq|kinth  the  spirit  of  the  twenty-fourth  general  rule  of 
this  court,  and  under  the  discretionary  power  therein  reserved,  costs 
should  not  be  allowed  to  the  plaintiff,  because,  so  far  as  concerns  the 
present  suit,  the  decree  is  wholly  against  the  relief  that  he  seeks; 
but  the  dismissal  is  to  be  with  costs  in  the  court  below,  and  each 
party  is  to  pay  his  own  costs  on  this  appeaL 
'  Decree  accordingly. 


(107  U.  8.  110) 

Bush  p.  Cohhoitwsalth  or  Ebstuokz. 

(Janoaij  29, 1883.) 
Osmnui'  PBoasDUBB— RsKovAi.  aw  OxixBB—JniuBDKTrioir—ljBBii— Trial  bi 

JUBT— FkAOTICIH— DSNIAl^  OF  ClVn.  RlOHTB— FOKKATION  OF  OrAITD  JUBT. 

The  Tcmpval  of  a  criminal  prosecution  for  libel  from  a  state  court  to  the  United 
States  eiicnit  oonrt,  on  the  groond  that  the  state  statntes  denied  to  the  accused 
rights,  privileges,  and  immunities  secured  to  him  by  the  constitution  and  laws 
Of  the  United  Htates,  does  not  operate  to  divest  the  state  court  of  all  jurisdic- 
tion thereafter  to  tr;  the  accused  for  the  crime  charged,  although  the  indict- 
ment removed  to  the  circuit  court  was  in  that  court  quashed.  It  is  within  the 
authority  of  the  state  courts  to  determine  whether  the  accused  should  be  again 
indicted,  or  the  prosecution  be  abandoned. 

Aa  Inspection  of  the  petition  for  removal  on  a  second  Indictment  is  essential  to  de- 
tennine  whether  it  contained  allegations  sufficient  to  authorize  a  transfer  of  the 
cause,  and  in  its  absence  from  the  record  it  must  be  presumed,  in  support  of  the 
Inclgment  of  the  court  below,  that  it  was  defective  in  the  allegations  of  juris- 
dictional facts,  and  therefore  that  the  district  court  did  not  err  in  disregarding  it 

Where  the  court  of  appeals  of  the  sUte  hiid  decided,  and  thereafter  declared,  that 
the  statutes  of  the  state  excluding  citizens  of  AMcui  descent  from  grand  and 
v.l— 40 
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petit  Jarles,  became  of  tbeir  race  or  color,  waa  unconstitutional,  so  famg  as  such 
decisions  are  unmodified  it  could  not  properlr  be  said  in  adyance  of  a  trial  that 
defendant  in  a  criminal  prosecution  was  denied  or  could  not  enforce  in  the  ju- 
dicial tribunals  of  the  state  the  rights  secured  to  him  by  any  law  providing  foi 
the  equal  civil  rights  of  citizens,  and  therefore  the  last  indictment  was  not  re- 
movable under  section  641  of  the  Revised  Statutes. 

The  accused  lias  no  legal  right  to  a  ]nry  composed  in  part  of  his  own  race ;  all  that 
he  can  rightfully  demand  is  a  jury  from  which  Iiis  own  race  is  not  excluded. 

The  overruling  of  a  motion  made  before  the  trial,  to  set  aside  the  indictment  be- 
cause found  by  a  gprand  jury  selected  and  formed  upon  the  basis  of  excluding 
therefrom,  because  of  their  color,  all  citizens  of  the  African  race  resident  in 
the  county  and  eligible  for  service,  was  erroneous ;  and,  in  the  absence  of  any 
evidence  that  the  selection  of  grand  jurors  was  in  fitot  made  without  discrim- 
ination against  colored  citizens  becaoae  of  their  race,  it  should  be  assumed  tiiat 
the  jury  commissioners  then  appointed  followed  the  state  statutes,  so  far  as 
they  restricted  the  selections  of  grand  jurors  to  citizens  of  the  white  race. 

Watts,  C.  J.,  Fisld  and  Gsat,  JJ.,  dissenting. 

In  Biror  to  the  Goort  of  Appeals  of  Eentaoky. 

L.  P.  Tarletan,  Jr.,  for  plaintiff  in  error. 

I.  D.  Hunt  and  W.  C.  P.  Breekinridge,  for  defendant  in  error. 

HuoiAK,  J.  This  ooort  shares  the  regret  expressed  by  connsel 
that  the  record  is  in  some  respects  so  meager,  and  in  other  respects 
so  confused,  that  it  is  impossible  to  ascertain  what  facts  were  before 
the  inferior  state  court  when  it  passed  certain  orders  that  are  com- 
mented npon  in  argument.  Some  of  those  orders  refer  to  affidavits 
and  other  docaments  that  are  not  made  in  any  form  a  part  of  the 
record.  The  difficulties  in  our  way  have  been,  in  part,  removed  by 
the  frank  concessions  of  counsel  on  both  sides,  and  we  cheerfully  ac- 
knowledge the  aid  we  have  received  from  them  in  our  search  through 
the  record  for  the  substantial  questions  to  be  determined.  We  may 
also  add  that  our  embarrassment  has  been  increased  by  the  oonsid* 
eration  that  the  case  is  one  of  no  small  moment,  involving,  as  it  does, 
on  the  one  hand,  the  life  of  a  citizen,  and;  on  the  other,  the  question 
whether  the  judicial  tribunals  of  a  state  have  denied  to  a  prisoner 
rights  guarantied  by  the  constitution  of  the  United  States.  Whether 
the  record  before  us  shows  such  a  denial  we  will  now  proceed  to  in- 
quire. 

John  Bush,  a  citizen  of  African  descent,  was  indicted  in  1879,  in 
the  circuit  court  for  Fayette  county,  Kentucky,  for  murder.  Upon 
his  first  trial  the  jury,  as  was  stated  by  counsel,  being  unable  to 
agree,  were  discharged.  At  the  next  trial  he  was  found  guilty  and 
was  condemned  to  suffer  death.  Upon  appeal  to  the  court  of  appeals 
of  Kentnoky  that  judgment  was  reversed  and  a  new  trial  was  ordered 
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for  eirors  oommitted  by  the  ooart  of  original  jarisdiotion :  First,  in 
neglecting  to  instruct  the  jury  as  to  involantary  manslaaghter,  as 
distinguished  from  murder,  the  evidence  being  suob  as  to  authorize 
the  jory  to  find  the  accused  guilty  of  either  offense ;  $econd,  in  the 
definition  of  malice  given  to  the  jury;  third,  in  failing  properly  to  in- 
struct  the  jury  'whether  the  death  of  the  deceased  was  necessarily  or 
probably  caused  by  the  wound,  or  ensued  from  scarlet  fever  negli- 
gently  communicated  by  her  physician.     Btuh  v.  Com.  78  Ey.  268. 

Upon  the  return  of  the  case  to  the  inferior  state  court  the  accused, 
as  we  infer  from  the  record,  filed  a  petition  for  its  removal  into  the 
circuit  court  of  the  United  States.  That  petition,  we  are  informed  by 
counsel,  was  filed  May  24,  1880.  It,  however,  is  not  in  the  record. 
We  assume  that  it  was  based  upon  section  641  of  the  Revised  Stat- 
utes of  the  United  States,  which  authorizes,  in  general,  the  removal 
into  such  court  of  any  criminal  prosecution,  commenced  in  a  state 
court,  for  any  cause  whatever,  against  any  person  who  is  denied  or 
cannot  enforce  in  the  judicial  tribunals  of  the  state,  or  in  the  part  of 
the  state  where  the  prosecution  is  pending,  any  right  secured  to  him 
by  any  law  providing  for  the  equal  civil  rights  of  citizens  of  the  United 
States,  or  of  all  persons  within  their  jurisdiction.  The  record,  how- 
ever, does  state  that  copies  of  all  the  proceedings  in  the  inferior  state 
court  were  filed  by  the  accused  in  the  federal  court,  and  that  he  was 
brought  before  the  latter  tribunal  upon  writ  of  habeas  corput  addressed 
to  the  jailer  having  him  in  custody. 

On  the  nineteenth  day  of  October,  1880,  the  accused,  by  his  coun- 
sel, moved  in  the  federal  court  that  the  trial  proceed.  That  motion 
was  denied,  and  the  response  by  the  jailer  to  the  writ  of  habeas  corpus 
was  adjudged  to  be  insufficient.  The  reasons  which  controlled  this 
action  are  set  forth  in  the  following  order: 

«And  it  appearing  to  the  court,  from  the  transcript  of  the  record  heretofore 
filed,  that  the  indictment  herein  was  found  by  a  grand  jury  summoned  under 
and  in  accordance  with  the  proviaions  of  section  1,  e.  62,  Cren.  St.  Ky., 
which  exclude  all  other  than  white  citizens  from  being  summoned,  or  serv- 
ing thereon,  the  court  is  of  opinion  that  said  law  is  a  violation  of  the  four- 
teenth amendment  to  the  constitution  of  the  TJmtefiL  States,  and  orders  said 
indictment  quashed.  The  marshal  of  the  court  is  ordered  to  return  the  said 
Jolm  Bash  to  Lexington,  Kentucky,  as  speedily  as  possible,  and  there  release 
Him.  He  will,  however,  before  setting  him  at  liberty,  notify  the  common- 
wealth's attorney;  or,  in  his  absence,  the  county  attorn^;  or,  in  his  absence, 
the  county  judge.  This  notice  shall  be  in  writii^g,  stating  the  time  and  place 
of  his  release,  and  he  will  report  his  action  to  this  court.  The  defendant  ex- 
cepts to  so  much  of  this  order  as  requires  his  return  to  Lexhigton,  Kentucky." 
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The  accused  was  stibseqiiently  rearrested  by  the  state  aathorities, 
and  a  new  indictment  was  returned  for  the  same  offense.  At  the 
term  of  the  oonrt  held  on  the  sixth  of  December,  1S80,  he  tendered 
an  affidavit,  stating  that  "on  the  fourth  day  of  February,  1879,  the 
grand  jury  of  Fayette  county  returned  into  this  oonrt  an  indictment 
charging  him  with  the  same  offense,  and  upon  the  same  statement 
of  facts  charged  herein;  that  he,  as  he  had  a  right  to  do  under  the 
641st  section  of  the  Revised  Statutes  of  the  United  States,  filed  in  this 
court  his  petition  for  a  transfer  of  his  case  to  the  United  States  circuit 
court  for  this  district  for  trial  under  said  indictment ;  that  the  prayer 
of  his  petition  was  granted  by  said  circuit  court,  on  which,  under  said 
statute,  all  further  proceedings  were  to  cease  forever;  that  the  juris< 
diction  of  said  United  States  circuit  court,  to  which,  under  said  statute, 
this  cause  was  removed  for  the  trial  of  this  offense,  is  superior  to  and 
in  exclusion  of  that  of  this  court,  and,  that  court  having  taken  juris- 
diction, this  court  has  no  jurisdiction  to  try  the  same."  Copies  of 
the  orders  of  the  United  States  circuit  court  were  made  part  of  that 
affidavit.  The  court  refused  its  permission  to  file  such  affidavit,  and 
to  that  ruling  the  accused  excepted.  The  case  was  then  continued 
to  the  succeeding  February  term,  when  a  special  venire  issued,  com- 
manding the  sheriff  to  summon  "160  good  and  lawful  jurors  from 
whom  to  select  a  jury  for  the  trial  of  this  [Bush's]  case."  But  at 
that  term  the  prosecution  was  continued,  and  on  May  16,  1881,  the 
case  being  again  called  for  trial,  the  sheriff  was  ordered  -to  summon 
"a  panel  of  75  additional  jurors  from  whom  to  select  a  jury  for  the 
trial  of  this  case,  and  in  executing  this  order  he  will  proceed  in  his 
selections  without  regard  to  race,  color,  or  previous  oonditions  of  servi- 
tude." ' 

We  next  find  in  the  record  of  proceedings  in  the  state  court,  under 
date  of  May  18,  1881,  this  order: 

"And  afterwards,  at  a  term  of  said  court  held  for  said  dicait.  May  18, 
1881,  the  commonwealth  came,  by  attorney,  and  the  defendant  appeared  in 
custody.  The  defendant  moves  the  court  to  set  aside  the  {ndtotment  herein 
against  him,  because  there  was  a  substantial  error  committed  to  his  prejudice 
in  the  selection  and  formation  of  the  grand  Jury  which  found  said  indictment, 
in  that  the  said  grand  jury  was  selected  and  formed  in  violation  of  the  con- 
stitution of  the  United  States,  and  therefore  ia  unconstitutional,  null,  and 
void,  because  all  citizens  of  the  United  States  and  state  of  Kentucky,  and  res- 
ident in  Fayette  county,  who  were  not  of  the  class  known  as  white,  though 
eligible  for  such  service,  were  excluded  from  the  lists  from  which  said  grand 
jury  was  selected,  and  thereby  the  rights,  privileges,  and  immnnities  of  all 
such  citizens  so  residing,  who  did  not  belong  to  the  class  known  as  white,  and 
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of  fh«  defendant,  who  is  not  white^  althongb  a  citizen  of  the  United  States 
and  of  Fayette  county,  Eentocky,  were  abridged,  because  he  and  they  are  not 
white,  and  on  ooeotmt  vf  hi$  and  Uieir  raoe  and  oolor,  oontraiy  to  the  consti- 
tution of  the  United  States  and  the  laws  in  bu(A  cases  made  and  provided; 
which  was  overruled  by  the  court,  and  defendant  excepts.* 

The  aooQsed  then  mored  to  set  aside  the  panel  of  petit  jtuon,  upon 
groonds  set  forth  in  the  following  order  entered  on  the  same  day: 

"  The  defendant  now  mores  the  court  to  let  aside  the  panel  nf  patU  jurors 
selected  and  summoned  to  try  him  hwein,  because  there  was  a  substantial  er- 
ror committed  to  his  pirejadice,  in  that  said  jurors  were  not  summoned  as  re- 
quired by  law,  in  that  all  citizens  of  the  United  States  and  state  of  Kentucky, 
resident  in  Fayette  county,  of  the  African  race,  of  wldch  there  are  very  many 
eligible  and  qualified  to  serve  as  Jurors  in  Fayette  county,  and  to  which  race 
this  defendant  belongs,  were  excluded  and  not  summoned  by  the  ofiScers  whose 
duty  it  was  to  select  and  summon  said  panel  to  serve  on  said  panel  from  which 
the  jury  to  try  defendant  was  to  be  selectjed,  but  only  such  citizens  eligible  and 
quaUfled  which  belonged  to  the  class  known  as  white  were  selected  and  sum- 
moned by  such  officers.  Defendant  filed  a  petition/or  the  transfer  q/"  this  case 
to  the  circuit  court  <tf  the  United  States  for  Kantneky;  which  motion  was  over- 
ruled, and  defendant  excepts." 

The  trial  proceeded,  and  the  jury  retnmed  a  yerdioi  of  guilty  of 
morder,  and,  under  the  power  vested  in  them  by  the  laws  of  Een- 
tnoky,  fixed  the  punishment  at  death.  A  jadgment  having  been 
rendered  accordingly,  a  motion  for  a  new  trial  was  made  and  over- 
ntled.  Upon  appeal  to  the  eoort  <rf  appeals  the  judgment  was 
a£Sjmed. 

This  statement  <^  facts  is  qnite  sufficient  to  indicate  the  grounds 
upon  which  we  rest  our  determination  of  such  of  the  questions  raised 
by  the  assignment  of  errors  as  we  deem  it  necessary  to  consider. 

1.  The  proposition  in  behalf  of  the  accused  to  which  we  will  first 
direet  our  attention  is  that  the  removal  of  the  prosecution,  under  the 
first  indictment,  into  the  circuit  court  of  the  United  States — although 
the  indictment  was  there  quashed — operated  to  divest  the  state  court 
of  all  jurisdiction  thereafter,  under  any  circumstances  whatever,  to 
try  him  for  the  crime  oharged.  Such  a  construction  of  section  641 
is  wholly  inadmissible.  The  prosecution  against  Bush  could  only 
have  commenced  in  the  judicial  tribunals  of  Kentucky.  The  crime 
for  which  he  was  indicted  is  an  offense  against  the  laws  of  that  state, 
not  against  those  of  the  United  States.  It  is  not  one  originally  cog- 
nizable in  the  courts  of  the  Union.  The  removal  of  the  first  indict- 
ment into  the  federal  court  was  competent  only  because  at  that  time 
ihe  accused  was  denied,  by  the  statutes  of  Kentucky,  rights  secured 


Digitized  by 


Google- 


630  SUPBBUB  OODBT  BEPOBTEB. 

to  him  by  the  constitution  and*  laws  of  the  United  States.  And 
when  the  federal  court  in  that  mode  acquired  jurisdiction  to  pro- 
ceed with  the  prosecution  as  if  there  commenced,  its  authority  was 
limited  to  the  trial  of  the  indictment  so  removed.  That  court  had, 
pending  the  prosecution  therein,  the  same  power  over  the  indictment 
that  the  state  court  could  have  exercised  had  there  been  no  removal. 
When,  therefore,  the  federal  court,  in  the  exercise  of  the  discretion 
which  it  unquestionably  had,  quashed  the  indictment,  it  was  with- 
out jurisdiction  further  to  proceed  against  the  defendant  for  the 
crime.  He  could  not  have  been  held  for  indictment  by  a  grand  jury 
in  that  court  for  the  obvious  reason,  already  saggested,  that  his 
offense  was  not  one  against  the  United  States,  but  against  Kentucky. 
It  was  for  the  authorities  of  the  latter  alone  to  determine  whether  he 
should  be  again  indicted,  or  the  prosecution  abandoned.  It  follows 
that  there  was  no  error  in  the  order  directing  the  prisoner  to  be  re- 
turned to  the  county  in  which  he  was  originally  indicted.  That 
course  was  due  to  the  state,  to  the  end  that  its  authorities,  being  duly 
notified,  might  take  such  further  action  in  the  premises  as  was  expedi> 
ent.  U.  8.  V.  McBratney,  104  U.  S.  624;  Coleman  v.  Tennessee,  97 
U.  S.  519 ;  V.  8.  v.  Ciana,  1  McLean,  265. 

2.  But  it  is  contended,  upon  behalf  of  the  accused,  that  his  petition 
for  removal,  filed  after  the  second  indictment  was  returned,  should  have 
been  granted,  and  that  the  state  court  could  not  thereafter  rightfully 
proceed.  The  petition  referred  to  is  doubtless  the  one  described  in 
the  order  of  May  18,  1881.  But  the  record  contains  no  copy  of  it; 
nor  did  it  appear  in  the  record  sent  to  the  court  of  appeals  of  Ken- 
tucky. The  same  question  having  been  raised  in  that  court,  it  re- 
plied properly  that  "an  inspection  of  the  petition  is  essential  to  de- 
termine whether  it  contained  allegations  sufficient  to  authorize  a 
transfer;  and,  in  its  absence,  it  must  be  presumed  that  it  was  defect- 
ive in  the  allegation  of  jurisdictional  facts,  and  therefore  that  the 
court  below  did  right  to  disregard  it." 

But  there  is  another  and  distinct  ground  upon  which  that  petition, 
assuming  that  it  was  based  upon  section  641,  was  properly  disre- 
garded by  the  inferior  state -court.  The  court  of  appeals  of  Kentucky, 
in  Com.  v.  Johnson,  78  Ky.  511,  decided  June  29,  1880,  (and  here- 
after more  fully  referred  to,)  had  declared  that  the  statute  of  Ken- 
tncky,  excluding  citizens  of  African  descent  from  grand  and  petit 
jnries  because  of  their  race  or  color,  was  unconstitutional,  and  that 
tJiereafter  all  officers  charged  with  the  duty  of  sele,cting  or  summoning 
jurors  must  so  act  without  regard  to  race  or  color.     That  decision 
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was  binding  as  veil  upon  the  inferior  ooorts  of  Eentueky  as  upon  all 
of  its  officers  oonnected  with  the  administration  of  justice.  After  that 
decision,  so  long  as  it  was  unmodified,  it  could  not  have  been  prop- 
erly said  in  advance  of  a  trial  that  the  defendant  in  a  criminal  prosecu> 
tion  was  denied  or  could  not  enforce  in  the  judicial  tribunals  of  Ken- 
tucky the  rights  secured  to  him  by  any  law  providing  for  the  equal 
civil  rights  of  citizens  of  the  United  States,  or  of  all  persons  within 
their  jurisdiction.  The  last  indictment  was  consequently  not  re- 
movable into  the  federal  court  for  trial  under  section  641  at  any  time 
after  the  decision  in  Com.  v.  Johtuon  had  been  pronounced.  This 
point  was  distinctly  ruled  in  Neal  v.  Delaware,  108  U.  S.  893-8,  and 
is  substantiaUy  covered  by  the  decision  in  Virginia  ▼.  iitr««,  10.0  U. 
S.  319.  If  any  right,  privilege,  or  immunity  of  the  accused,  secured 
or  guarantied  by  the  constitution  or  laws  of  the  United  States,  had 
been  denied  by  a  refusal  of  the  state  court  to  set  aside  either  that  in- 
dictment or  the  panel  of  petit  jurors,  or  by  any  erroneous  ruling  in 
the  progress  of  the  trial,  his  remedy  would  have  been  through  the  re- 
visory power  of  the  highest  court  of  the  state,  and  ultimately  by  that 
of  this  court.  Virginia  v.  Rives,  100  U.  S.  819 ;  Neal  v.  Delaware,  108 
U.  S.  393. 

8.  It  is  also  assigned  for  error  that  the  court  of  original  jurisdic- 
tion erred  in  overruling  the  motion  to  set  aside  the  panel  of  petit  jurors. 
We  have  seen  that  the  ground  of  this  motion  was  that  the  petit  jurors 
were  not  selected  and  summoned  as  required  by  law,  in  that  all  citi- 
zens of  African  descent  in  the  county,  very  many  of  whom  were  eli- 
gible and  qualified  to  serve  as  jurors,  were  excluded  from  the  panel  by 
the  officer  charged  with  the  duty  of  selecting  and  summoning  the  petit 
jurors,  and  that  only  white  citizens  were  selected  and  summoned. 

It  is  sufficient  for  this  assignment  to  say  that  the  motion  was  prop- 
erly overruled,  for  the  reason,  among  others,  that  the  grounds  upon 
which  it  was  rested  do  not  clearly  and  distinctly  show  that  the  offi- 
cers who  selected  and  summoned  the  petit  jurors  excluded  from  the 
panel  qualified  citizens  of  African  descent  becatue  of  their  race  or  color. 
It  may  have  been  true  that  only  white  citizens  were  selected  and 
summoned,  yet  it  would  not  necessarily  follow  that  the  officer  had  vio- 
lated the  law  and  the  special  instruction  given  by  the  court  "to  pro- 
ceed in  his  selection  without  regard  to  race,  color,  or  previous  condi- 
tion of  servitude."  There  was  no  legal  right  in  the  accused  to  a  jury 
composed  in  part  of  his  own  race.  All  that  he  could  rightfully  de- 
mand was  a  jury  from  which  his  race  was  not  excluded  heeauteof  their 
eolor.     Virginia  v.  Rivet,  100  U.  S.  323.     The  allegation  that  colored 


Digitized  by 


Google 


632  BUPBEHB    OOOBT   BBPORTEB. 

citizens  were  excluded,  and  that  only  white  oiiizens  were  selected^ 
was  too  vagne  and  indefinite  to  conatitnte  the  baais  of  an  inqairy  by 
the  oonrt  whether  the  sheriff  had  not  disobeyed  its  order  by  selecting 
and  snmmoning  petit  jurors  with  an  intent  to  disoriminate  against  the 
race  of  the  accused.     This  motion  was,  therefore,  properly  overruled. 

4.  But  the  most  important  question  raised  by  the  assignments  of 
error  is  that  which  relates  to  the  overruling  of  the  motion  made  be> 
fore  the  trial  to  set  aside  the  indictment  because  found  by  a  grand 
jury  selected  and  formed  upon  the  basis  of  excluding  therefrom,  be- 
cause of  their  color,  all  citizens  of  the  African  race  resident  in  Fay- 
ette county  .and  eligible  for  sach  servioe.  In  several  oases  heretofore 
decided  in  this  court  we  have  had  occasion  to  consider  the  general 
question  whether  the  fourteenth  amendment,  and  the  laws  passed  by 
congress  for  the  enforcement  of  its  provisions,  do  not  prohibit  any 
discrimination,  in  the  selection  of  grand  and  petit  jurors,  against  cit- 
izens  of  African  descent  because  of  their  race  or  color. 

In  Ntal  ▼.  Delaware,  108  U.  S.  886,  we  said— commenting  upon 
Straitder  v.  Wett  Virginia,  Virginia  v.  Rivet,  and  Ex  parte  Virginia, 
100  U.  S.  303, 813, 319 — that  a  denial  to  citizens  of  African  descent, 
because  of  their  race,  of  the  right  or  privilege  accorded  to  white  citi- 
zens, of  participating  as  jurors  in  the  administration  of  justice,  is  a 
discrimination  against  the  former  inconsistent  with  the  amendment, 
and  within  the  power  of  congress,  by  appropriate  legislation,  to  pre- 
vent ;  that  to  compel  a  colored  man  to  submit  to  a  trial  before  a  jury 
drawn  from  a  panel  from  which  is  excluded,  because  of  their  color, 
every  man  of  his  race,  however  well  qualified  by  education  and  char- 
acter to  discharge  the  functions  of  jurors,  is  a  denial  of  the  equal 
protection  of  the  laws ;  and  that  such  exclusion  of  the  black  race  from 
juries,  because  of  their  color,  is  not  less  forbidden  by  law  than  would 
be  the  exclusion  from  juries,  in  the  states  where  the  blacks  have  the 
majority,  of  the  white  race,  because  of  tkeir  color.  It  was  also  said 
in  that  case  that  "the  presumption  should  be  indulged,  in  the  first 
instance,  that  the  state  recognizes,  as  is  its  plain  daty,  an  amend- 
ment of  the  federal  constitution,  from  the  time  of  its  adoption,  as 
binding  on  all  of  its  citizens  and  every  department  of  its  govern- 
ment, and  to  be  enforced  within  its  limits,  without  reference  to  any 
inconsistent  provisions  in  its  own  oonstitntion  or  statotes."  103  U. 
8.  889.    But  it  was  further  said : 

*'  Had  tlie  state,  since  the  adoption  of  the  fourteenth  amendment,  passed  anjr 
statute  in  conflict  toith  its  provisions,  or  toith  t7u  latos  enacted  for  their  enforce 
ment;  or  had  its  Judicial  tribunals,  by  their  decisions,  repudiated  that  ameud- 
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ment  as  a  part  of  the  supreme  law  of  the  l.ind,  or  declared  the  acta  passed  to 
enforce  its  provisions  to  be  inoperative  and  void, — there  would  have  been  just 
ground  to  liold  that  there  was  such  a  denial,  upon  its  part,  of  equal  civil 
rights,  or  such  an  inability  to  enforce  them  in  those  tribunals,  as,  under  the 
constitution  and  within  the'meaning  of  that  [section  641,  Bev.  St.]  section, 
would  authorize  a  removal  of  the  suit  or  prosecution  into  the  circuit  court  of 
the  United  States."    103  U.S.  892. 

Again,  it  was  declared  that  a  denial  npon  the  part  of  the  officers  of 
the  state,  charged  with  duties  in  that  regard,  of  the  right  of  a  colored' 
man  "to  a  selection  of  grand  and  petit  jurors  without  discrimination 
against  his  race,  because  of  their  race,  would  be  a  violation  of  the 
constitution  and  laws  of  the  United  States,  which  the  trial  court  was 
bound  to  redress.  As  said  by  as  in  Virginia  t.  Bive$,  '  the  court  will 
correct  the  wrong,  will  quash  the  indictment  or  the  panel;  or,  if  not, 
the  error  will  be  corrected  in  a  superior  court,  and  oltimately  in  this 
court  upon  review.' "     103  U.  8.  894. 

Guided  by  these  principles,  we  proceed  to  inquire  whether  there 
was  anything  in  the  action  of  the  state,  by  means  of  legislation  or 
otherwise,  subsequent  to  the  adoption  of  the  fourteenth  amendment, 
that  requires  us  to  hold,  as  matter  of  law,  that  in  the  selection  and 
formation  of  the  grand  jory  which  returned  the  last  indictment,  there 
was  such  a  discrimination  against  the  plaintiff  in  error  because  of  his 
race  as  made  it  the  duty  of  the  court  to  sustain  the  motion  to  set  aside 
that  indictment. 

By  the  Eevised  Statutes  of  Kentucky,  which  went  into  effect  on  the 
^st  day  of  July,  1852,  and  were  in  force  when  the  fourteenth  amend- 
ment  became  a  part  of  the  national  constitution,  no  one  was  compe- 
tent to  serve  as  a  petit  juror  who  was  not  "a  free  white  citizen," — 2 
Bev.  St.  Ey.  (Stanton's  Ed.)  77; — and  none  except  citizens  could  serve 
on  a  grand  jury, — 2  Rev.  St.  Ky.  (Stanton's  Ed.)  76, 77.  By  the  same 
statutes  it  was  provided  that  all  free  white  persons  bom  in  Kentucky  or 
in  any  other  state  of  the  Union,  residing  in  that  state,  all  free  white 
persons  naturalized  under  the  laws  of  the  United  States  residing  there, 
and  all  persons  who  have  obtained  a  Hght  to  citizenship  under  former 
laws,  and  every  child,  wherever  born,  whose  father  or  mother  was 
or  shall  be  a  citizen  of  Kentucky  at  the  birth  of  such  child,  shall 
be  deemed  citizens  of  that  state.  1  Bev.  St.  Ey.  (Stanton's  Ed.) 
^38.  Bo  that,  by  the  law  of  Kentucky  at  the  adoption  of  the  four- 
teenth amendment,  no  citizen  of  the  African  race  was  competent  to 
«erve  as  a  grand  juror.  The  Bevised  Statutes  of  Eentucky  were  super- 
eeded  (certainly  as  to  the  selection  of  grand  and  petit  jurors)  by  the 
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General  Statutes,  \rbich  yrere  formally  enacted  aa  the  law  of  the  state, 
and  went  into  effect  on  the  first  day  of  December,  1873.  These — while 
declaring,  in  conformity  with  the  fourteenth  amendment,  all  persons 
bom  or  naturalized  in  the  United  States  and  subject  to  the  jurisdic- 
tion thereof,  if  residing  in  Kentucky,  to  be  citizens  of  that  state — re- 
enacted  the  disqualification  of  colored  persons  as  petit  jurors,  and  also 
provided  that  "no  person  shall  be  qualified  as  a  grand  juryman  unless 
he  be  a  white  citizen."  Gen.  St.  Ey.  570.  And  in  the  new  Criminal 
Code  of  Practice  of  Kentucky,  which  went  into  effect  January  1, 1877,  it 
is  expressly  provided  that  "the  selecting,  summoning,  and  impaneling 
of  a  grand  jury  shall  be  as  preseribed  in  the  General  Statutes."  Sec- 
tion 101. 

It  thus  appears  that  the  legislature  of  Kentucky,  after  the  adoption 
of  the  fourteenth  amendment  and  notwithstanding  the  explicit  decla- 
ration therein  that  "no  state  shall  deny  to  any  person  within  its  ju- 
risdiction the  equal  protection  of  the  laws,"  twice  expressly  enacted 
that  no  citizen  of  the  African  race  should  be  competent  to  serve 
either  as  a  grand  or  petit  juror.  And  these  re-enactments  of  the 
prior  laws  excluding  citizens  of  that  race  from  service  on  grand  or 
petit  juries  remained  unchanged  by  legislation  in  that  commonwealth 
until  the  passage  of  the  act  approved  January  26,  1882,  whereby  the 
word  "white"  was  stricken  out  of  the  sections  of  the  General  Stat- 
utes prescribing  the  qualifications  of  grand  and  petit  jurymen.  In 
this  connection  it  is  necessary  to  recur  to  the  case  of  Com.  t. 
Johnson,  determined,  as  we  have  seen,  in  the  court  of  appeals  of 
Kentucky  on  the  twenty-ninth  of  June,  1880.  In  that  case  it  was 
held,  upon  the  authority  of  Sirauder  v.  West  Virginia,  100  U.  8.  303, 
(decided  on  the  first  day  of  March,  1880,)  that  so  much  of  the  stat- 
ute of  Kentucky  "as  excludes  all  persons  other  than  white  men  from 
service  on  juries  is  unconstitutional,  and  that  no  person  can  be  law- 
fully excluded  from  any  jury  on  account  of  his  race  or  color."  The 
learned  court  then  proceeded : 

"This  question  has  not  been  heretcif ore  passed  on  by  this  court,  and  as  the  duty 
of  selectiug  and  summoning  Juries  is  devolved  upon  merely  ministerial  officers, 
we  ought  to  assume  that,  in  performing  their  duties,  tTiey  obeyed  tJu  statute  as 
enacted  by  the  legislature,  and  thai  (hey  excluded  colored  persons  from  the  jury 
because  the  statti-te  declares  them  to  be  incompetent,  and  consequently  that  the 
appellee  was  deprived  by  the  statute  of  a  right  which  the  supreme  court  holds- 
is  secured  to  him  by  the  constitution. 

"  But  the  word  •  white,'  as  found  in  our  jury  laws,  being  now  declared  to  bft 
no  part  of  that  law,  it  will  be  incumbent  on  all  officers  charged  with  the  duty 
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of  selecting  or  summoning  jaron,  to  make  their  selections  without  regard  to 
race  or  color;  and  when  juries  are  hereafter  selected  and  summoned,  it  ought 
to  be  presumed  that  the  officers  did  their  duty,  and  ignored  the  statute  so  far 
«s  it  ia  herein  held  to  l)e  unconstitutional,  and  that  they  have  not  excluded 
any  person  from  the  jury  on  account  of  bis  race  or  color."    78  Ky.  511. 

The  indictment  npon  which  the  plaintiff  in  error  has  been  tried, 
'Oonvioted,  and  Bentenoed  to  suffer  death,  was  retnmed  by  a  grand 
jury  selected  by  jury  commissioners  who  were  appointed  by  the  state 
<sonrt  of  original  jurisdiction  at  its  May  term,  1880.  It  was  there- 
fore fonnd  by  grand  jurors  who  were  selected  prior  to  the  decision  in 
Com.  T.  Johnson,  The  names  of  the  grand  jurors  so  selected  were 
reported  to  the  court  at  that  term  as  the  grand  jury  for  the  sue- 
■ceeding  term,  at  which  the  indictment  npon  which  Bush  was  tried 
was  retomed.  So  that  the  grand  jnrors  who  fonnd  the  indictment 
were  selected  when  statutes  of  Kentucky,  re-enacted  after  the  adop- 
tion of  the  fourteenth  amendment,  expressly  restricted  jury  commis- 
sioners in  their  selection  of  grand  jnrors  to  white  citizens.  Farther, 
they  were  selected  at  a  time  when,  according  to  the  rule  announced 
by  the  highest  oonrt  of  Kentucky,  it  should  be  assumed  that  the  offi- 
cers charged  with  the  duty  of  selecting  grand  jorors  obeyed  the  local 
statute  by  excluding  from  the  list,  beoaase  of  their  race,  all  citizens 
of  African  descent. 

These  considerations  bring  the  ease  within  the  principles  an- 
nounced in  Neal  v.  Delaware.  ■  The  presumption  that  the  state  recog- 
nized the  fourteenth  amendment  from  the  date  of  its  adoption  to  be 
binding  on  all  its  citizens  and  every  department  of  its  goTemment,  and 
to  be  enforced  within  its  limits  without  reference  to  any  inconsistent 
provisions  in  its  own  constitution  and  laws,  is  overthrown  by  the  fact 
that  twice  after  the  ratification  of  that  amendment  the  state  en- 
acted laws  which  in  terms  excluded  citizens  of  African  descent,  be- 
cause of  their  race,  from  service  on  grand  and  petit  juries.  It  was 
not  until  after  the  grand  jurors  who  retnmed  the  indictment  against 
Bush  had  been  selected,  that  the  highest  court  of  Kentucky,  speaking 
with  authority  for  all  the  judicial  tribunals  of  that  commonwealth, 
declared  that  the  local  statutes,  in  so  far  as  they  excluded  colored 
-citizens  from  grand  and  petit  juries  because  of  their  race,  were  in 
conflict  with  the  national  constitution. 

But  upon  this  branch  of  the  case  the  argument  by  counsel  for  the 
commonwealth  of  Kentucky  is'  that  the  record  does  not  show,  by  a 
bill  of  exceptions  or  otherwise,  that  any  proof  whatever  was  offered 
in  support  of  the  motion  to  set  aside  the  indictment;  and,  conse- 
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quently,  that  in  diBposing  of  that  motion,  as  presenting  simply  a 
question  of  law  arising  apon  the  face  of  the  local  statutes,  the  pre- 
sumption is  that  the  jnry  commissioners  in  their  selection,  at  May 
term,  1880,  of  the  Fayette  circuit  court,  of  grand  jurors  for  the  suc- 
ceeding term,  respected  the  decision  in  Strauder  v.  West  Virginia  and 
similar  cases,  and  therefore  disregarded  the  statutes  of  Kentucky. 
The  force  of  this  position  would  be  greatly  strengthened  if  the  record 
furnished  any  evidence  that  the  court  gave  to.  those  commissioners 
such  instructions  as  were  given  to  the  sheriff  in  May,  1881,  when 
that  officer  was  required  to  select  and  summon  petit  jurors  for  the 
trial  of  Bush.  We  are  of  opinion  that  the  rule  announced  by  the 
court  of  appeals  in  Com.  v.  Johnson  is  consistent  with  sound  reason 
and  public  policy ;  and,  in  conformity  therewith, — in  the  absence  of 
any  evidence  that  the  selection  of  grand  jurors  in  May,  1880,  was 
in  fact  made  without  discrimination  against  colored  citizens,  because 
of  their  race, — it  should  be  assumed  that  the  jury  commissioners  then 
appointed  followed  the  statutes  of  Kentucky  so  far  as  they  restricted 
the  selections  of  grand  jurors  to  citizens  of  the  white  race. 

For  these  reasons  it  is  adjudged  that  the  court  of  original  jurisdic- 
tion erred  in  overruling  the  motion  to  set  aside  the  indictment;  and, 
consequently,  that  the  court  of  appeals  of  Kentucky  erred  in  affirm- 
ing its  judgment. 

The  judgment  of  the  court  of  appeals  of  Kentucky  is  reversed,  and 
the  cause  remanded  to  that  court,  to  be  thence  remanded  to  the  Fay- 
ette circuit  court,  with  directions  to  set  aside  the  indictment. 

Field,  J.,  adheres  to  the  views  expressed  by  him  in  his  dissenting 
opinions  in  Ex  parte  Virginia,  100  U.  8.  349,  and  in  Neal  v.  Delaware, 
108  U.  S.  898;  and  therefore  dissents  from  the  judgment  in  this 
case. 

Waitb,  C.  J.,  dissenting,  with  whom  concurred  Geat,  J.  I  am 
unable  to  concur  in  this  judgment.  In  my  opinion  it  is  not  to  be  pre- 
sumed that  the  courts  or  the  officers  of  Kentucky  neglected  or  refused 
to  follow  the  rulings  in  Strauder  v.  West  Virginia  after  the  judgment 
in  that  case  was  pronounced  by  this  conrt.  The  court  of  appeals 
promptly  recognized  the  authority  of  that  case,  and,  in  the  absence 
of  any  proof  to  the  contrary,  it  seems. to  me  we  must  assume  the  in- 
ferior courts  also  did. 
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(106  U.  S.  683) 

Pact  v.  Statr  or  AiiABAma. 
(Jsniuiy  89,  U8&) 

CoHariTi'imowAii  Lkvr—T&nvxL   PRorxonoH  or  thb  Law— Okdiu  betwkkn 

DmntBXNT  Raobs. 

When  one  of  tnro  sections  of  a  Code  prescribea  generally  a  punishment  for  an  of- 
fense committed  between  persons  of  different  sexes,  and  the  other  prescribes  a 
pnnishment  for  oflonaes  committed  hj  persons  of  different  races  as  well  as  dif- 
ferent sexes,  the  two  sections  are  consistent  with  each  other,  and  the  latter 
section  is  not  obnoxious  to  the  fourteenth  amendment  to  the  federal  constitu- 
tion as  denying  "  to  one  person  the  equal  protection  "  of  the  laws. 

In  Error  to  the  Supreme  Oonrt  of  A-Iabama. 

Seotion  4184  of  the  Code  of  Alabama  provides  that  "if  any  man 
and  woman  live  together  in  adultery  or  fomicaidon,  each  of  them 
mast,  on  the  first  conviction  of  the  offense,  be  fined  not  less  than 
$100,  and  may  also  be  imprisoned  in  the  county  jail  or  sentenced  to 
hard  labor  for  t^e  county  for  not  more  than  six  months.  On  the 
second  conviction  for  the  offense,  with  the  same  person,  the  offender 
must  be  fined  not  less  than  $300,  and  may  be  imprisoned  in  the 
county  jail,  or  sentenced  to  hard  labor  for  the  county,  for  not  more 
than  12  months ;  and  for  a  third  or  any  subsequent  conviction  with 
the  same  person,  must  be  imprisoned  in  the  penitentiary  or  sen- 
tenced to  hard  labor  for  the  county  for  two  years." 

Section  4189  of  the  same  Code  declares  that  "if  any  white  person 
and  any  negro,  or  the  descendant  of  any  negro  to  the  third  genera- 
tion, indusive,  though  one  ancestor  of  each  generation  was  a  white 
person,  intermarry  or  live  in  adultery  or  fornication  with  each  other, 
each  of  them  mast,  on  conviction,  be  imprisoned  in  the  penitentiary 
or  sentenced  to  hard  labor  for  the  county  for  not  less  than  two  nor 
more  than  seven  years." 

In  November,  1881,  the  plaintiff  in  error,  Tony  Pace,  a  negro  man, 
and  Mary  J.  Cox,  a  white  woman,  were  indicted  under  section  4189, 
in  a  circuit  court  of  Alabama,  for  living  together  in  a  state  of  adul- 
tery or  fomicatioD,  and  were  tried,  convicted,  and  sentenced,  each  to 
two  years'  imprisonment  in  the  state  penitentiary.  On  appeal  to  the 
supreme  court  of  the  state  the  judgment  was  afSrmed,  and  he 
brought  the  ease  here  on  writ  of  error,  insisting  that  the  act  under 
which  he  was  indicted  and  convicted  is  in  conflict  with  the  oonolud- 
ing  clause  of  the  first  section  of  the  fourteenth  amendment  of  the 
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constitution,  -which  declares  that  no  state  shall  ''deny  to  any  person 
the  eqaal  protection  of  the  laws. " 

J.  B,.  Tompkins,  for  plaintifiE  in  error. 

H.  C,  Tompkiru,  for  defendant  in  error. 

Field,  J.  The  counsel  of  the  plaintiff  in  error  compares  sections 
4184  and  4189  of  the  Code  of  Alabama,  and  assuming  that  the  latter 
relates  to  the  same  offense  as  the  former,  and  prescribes  a  greater 
punishment  for  it,  because  one  of  the  parties  is. a  negro,  or  of  negro 
descent,  claims  that  a  discrimination  is  made -against  the  colored 
peraon  in  the  pu'nishment  designated,  which  conflicts  with  the  clause 
of  the  fourteenth  amendment  prohibiting  a  state  from  denying  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws. 

The  counsel  is  undoubtedly  correct  in  his  view  of  the  purpose  of 
the  clause  of  the  amendment  in  question,  that  it  was  to  prevent  hos- 
tile and  discriminating  state  legislation  against  any  person  or  class 
of  persons.  Equality  of  protection  under  the  laws  implies  not  only 
accessibility  by  each  one,  whatever  his  race,  on  the  same  terms  with 
others  to  the  courts  of  the  country  for  the  security  of  his  person  and 
property,  but  that  in  the  administration  of  criminal  justice  he  shall 
not  be  subjected,  for  the  same  offense,  to  any  greater  or  different 
punishment.  Suoh  was  the  view  of  congress  in  the  re*enactment  of 
the  civil-rights  act,  after  the  adoption  of  the  amendment.  That  act, 
after  providing  that  all  persons  within  the  jurisdiction  of  the  United 
States  shall  have  the  same  right,  in  every  state  and  territory,  to 
make  and  enforce  contracts,  to  sue,  be  parties,  give  evidence,  and  to 
the  full  and  equal  benefit  of  all  laws  and  proceedings  for  the  security 
of  person  and  property  as  is  enjoyed  by  white  citizens,  declares  that 
they  shall  be  subject  "to  like  punishment,  pains,  penalties,  taxes, 
licenses,  and  exactions  of  every  kind,  and  none  other,  any  law,  stat- 
ute, ordinance,  regulation,  or  custom  to  the  contrary  notwithstand- 
ing."    16  St.  c.  114,  §  16. 

The  defect  in  the  argument  of  counsel  consists  in  his  assumption 
that  any  discrimination  is  made  by  the  laws  of  Alabama  in  the  pun- 
ishment provided  for  the  offense  for  which  the  plaintiff  in  error  was 
indicted  when  committed  by  a  person  of  the  African  race  and  when 
committed  by  a  white  person.  The  two  sections  of  the  Code  cited  are 
entirely  consistent.  The  one  prescribes,  generally,  a  punishment  for 
an  offense  committed  between  persons  of  different  sexes;  the  other 
prescribes  a  punishment  for  an  oSense  which  can  only  be  committed 
where  the  two  sexes  are  of  different  races.     There  is  in  neither  sec- 
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iion  any  discrimination  against  either  race.  Section  4184  eqoallj 
includes  the  offense  when  the  persons  of  the  two  sexes  are  both  white 
and  when  they  are  both  black.  Section  4189  applies  the  same  pun- 
ishment to  both  offenders,  the  white  and  the  black.  Indeed,  the 
offense  against  which  this  latter  section  id  aimed  cannot  be  committed 
without  involving  the  persons  of  both  races  in  the  same  punishment. 
'  Whatever  discrimination  is  made  in  the  punishment  prescribed  in 

■  the  two  sections  is  directed  against  the  offense  designated  and  not 

I  against  the  person  of  any  particular  color  or  race.     The  punishment 

of  each  offending  person,  whether  white  or  black,  is  the  same. 
Judgment  affirmed. 


End  or  Volttme  1. 
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PREFACE. 


Thb  Sttpssms  Cotibt  Rkfobtbb  is  devoted  to  the  exelnsiTe  publi- 
cation of  the  oarrent  deoisions  of  the  United  States  supreme  court. 
The  numbers  are  issued  promptly  after  the  filing  of  the  opinions,  with 
'  appropriate  tyUabi  and  indiee$.    The  eopy  of  each  opinion  is  furnished 

I  by  the  clerk  of  the  United  States  supreme  ooart,  and  carefully  revised 

I  in  each  instance,  before  publication,  by  the  respective  judges  of  the 

I  court. 

'  It  is  divided  into  two  volumes  a  year,  and  each  volume  contains 

I  full  tables  of  cases  cited  and  reported,  together  with  a  carefnlly-pre- 

!  pared  index.    A  supplementary  table  of  oases  referring  to  the  page 

and  volnme  of  the  official  reports  in  which  such  case  has  been  sub- 
sequently reported  'will  also  be  furnished  when  desired. 
{  This  is  the  only  publication  which  now  famishes  all  the  deoisions 

I  of  the  United  States  supreme  court  in  advance  of  the  official  reports. 

The  subsoxiption  price  is  $5.00  per  annum. 

WEST  PUBLISHING  CO, 
i  St.  Faxjl,  itofs. 


NOTE. 


Thb  publishers  have  held  volume  2  of  the  Sotbbmb  Cocbt  Bepobteb 

for  several  weeks  in  order  to  secure  one  missing  opinion,  which  was 

necessary  to  complete  the  reports  of  the  October  term  of  1882.    The 

certified  copy  of  this  opinion  (case  No.  267,  Robert  L.  Dotmton  v. 

The  Yaeger  Milling  Company)  has  not  yet  been  filed,  an{}  rather  than 

delay  the  issue  of  the  index  longer  it  has  been  decided  to  close  the 

volume  without  it.     This  case  will  be  published  in  the  first  number 

(rf  volume  3,  to  be  issued  after  the  first  filing  of  the  October  term  of 

1888. 

in) 


Digitized  by 


Google 


JUSTICES 


W  TBA 


United  States  Supreme  Court. 


OCTOBER    TERM,  188Z 


CBtRF  JUBTUn: 
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Hon.  HORACE  GRAY. 
Hon.  SAMUEL  BLATCHFORD. 

AirOBNIT  OBN^UI.: 

Haw.  BENJAMIN  HARRIS  BREWSTER. 

soLiorroB  oxnbbal: 
Hon.  SAMUEL  FIELD  PHILLIPS. 
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ALLOTMENT  OF  THE  JtJSTICES 


SUPREME  COURT  OF  THE  UNITED  STATES. 

APRIL  3,  1882. 


racsT  UUtUUlT. 
CompriHnff  Matna,  UTew  Hampshbrt,  Massachuaettt,  and  /ZAotft  THand. 
JxjBnojt  HORACE  GRAY,  of  Massachusetts.    Appointed  DaoMabar  20^  1881, 
by  President  Arthur. 

BBOOND  aiBOT][IT. 

Comprising  New  York,  Ymrmont,  and  ConneeHeui, 
JiTBTiOE  SAMUEL  BLATCHFORD,  of  Kew  York.    Appoiated  Muoh  27, 
1882.  by  President  Arthur. 

THIRD  dROCIT. 

CompriHng  Pmnsylvania,  New  Jersey,  and  Detaumr*. 
Justice  J.  P.  BRADLEY,  of  New  Jersey.    Appointed  March  21,  1870,  by 
President  Grant. 

FOUBTH  OIBOCTT.  ' 

Comprising  Maryland,  Virginia,  West  Virginia,  UToiih  Carolina,  and 

South  Carolina, 
Ohxef  Jttsticb  M.  B.  WAITE,  of  Oldo.    Appointed  Janaaiy  21,  1874,  by 
President  Grant. 

FIFTH  CUBOUIT. 

Comprising  ffeorgia,  Florida,  Alabama,  Mississippi,  Louisiana,  and  Texas. 
JusTiOB  WILLIAM  B.  W0OI)S,  of  Georgia.    Appointed  December  21, 1830, 
t^  President  Hayes. 

SIXTH  OIBUUiT. 

Comprising  Ohio,  Michigan,  Kentuoky,  and  Tennnsee, 
Jdbtiob  STANLEY  MATTHEWS,  of  Ohio.    Appointed  May  12,  1881,  by 
President  Garfield. 

UtVKNTU  CSBCCIT. 

Comprising  Indiana,  Illinois,  and  Vfisocmsin. 
JusTioB  J.  M.  HARLAN,  of  Kentucky.    Appointed  November  29, 1877,  by 
President  Hayes. 

EIOHTH  CUKOUIT. 

Comprising  Minnesota,  Iowa,  Missouri,  Kansas,  Arhantas,  Nebraska,  and 

Colorado. 
Justice  S.  F.  MTTJiKB,  of  Iowa.    Appointed  July  16,  1862,  by  President 
Lincoln. 

MINTH  CIBCUIT. 

Comprising  California,  Oregon,  and  Nevada. 
Justice  a  J.  FIELD,  of  California.    Appointed  March  10,  1868,  by  Presi- 
dent Lincoln. 
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SUPREME  COURT  RULE. 


AMENDMSMT  TO  RULS  L 

Ordered,  that  rule  1,  in  reference  to  appeals  from  the  conrt  of  claims,  be, 
and  the  same  is  hereby,  made  applicable  to  appeals  in  all  cases  heretofore  or 
hereafter  decided  by  that  coort,  under  the  jurisdiction  conferred  by  the  act  oi 
June  16, 1880,  chapter  243,  "to  provide  for  the  settlement  of  aU  outstanding 
claims  against  the  district  of  Columbia,  and  confeziing  Jurisdiction  on  the 
court  of  claims  to  hear  the  same,  and  for  other  purposes."  ' 

(Promulgated  May  7, 188S.) 
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OCTOBER  TEBM,  1889. 


<106  u.  8.  srt) 
Jtxxisa,  Assignee,  etc.,  v,  Ihtebit&tiohal  Bahx  ov  Obhoaoo  and 

others. 

(Januaiy  29, 1883.) 

Jiwmaarr  nr  Btaiv  C!odbt — TfBrr  of  Ebbob — Burr  bt  Abbivkxe  in  Bask- 

BCPTCT — BtATUTOBT  IiDnTATIONe. 

Where  a  Judgment  in  a  Btate  court  u  rendered  against  one  who  Is  ahortly  ther*. 

after  declared  to  be  a  bankrupt,  a  trrit  of  error  to  that  Judgment,  aned  out  by 

the  assignee,  is  a  suit  brought  by  such  assignee  within  the  meaning  of  section 

6067  of  the  Revised  Statutes. 
The  limitatioQ  of  time  in  that  section  applies  to  suits  by  the  assignee  to  recover 

debts  and  other  moneyed  obligations,  as  well  as  to  controversies  concerning 

adverse  interests  In  property,  more  strictly  speaking. 

In  Error  to  the  Sapreme  Court  of  the  State  of  Illinois. 

W.  T.  Burgess,  for  plaintiff  in  error. 

A.  M.  Pence  and  Julius  Rosenthal,  for  defendants  in  error. 

MiLLEB,  J.  This  is  a  writ  of  error  to  the  supreme  court  of  Illinois. 
In  the  course  of  a  complicated  litigation  between  Samuel  J.  Walker 
and  his  creditors,  it  became  a  question  whether  the  International 
v.S— 1 
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Bank,  which  was  a  party  to  the  litigation,  had  a  jast  and  paramount 
right  to  certain  securities  held  by  it  as  collateral  to  debts  due  by  him 
to  the  bank.  These  were  promissory  notes,  secured  by  mortgage  on 
real  estate.  In  the  progress  of  the  case  the  bank  filed  its  cross-bill, 
alleging  that  they  held  the  notes  and  mortgage  not  only  as  security 
for  the  specific  loan  made  on  them  at  the  time  they  were  received, 
but  for  a  large  balance  due  to  the  bank  from  Walker,  and  praying 
for  a  decree  for  this  balance.  Walker  denied  this,  and  asserted  that 
by  reason  of  usury  he  had  overpaid  the  bank,  which  was  indebted  to 
him.  The  result  was  a  decree  in  favor  of  the  bank,  finding  the  amount 
due  on  the  collateral  notes  to  be  $23,116.66;  amount  .due  on  Walk- 
er's three  principal  notes  to  the  bank,  $17,092.86 ;  and  the  amount 
due  on  the  entire  indebtedness  of  Walker  to  the  bank,  $172,474;  and 
that  the  sum  to  be  realized  from  the  collaterals  should  be  first  ap- 
plied on  the  three  notes  aforesaid,  amounting  to  $17,092.76,  and  the 
remainder  on  the  general  balance  due  the  bank. 

This  decree  was  rendered  on  the  twenty-fifth  day  of  April,  1878. 
Shortly  afterwards  Walker  was  adjudged  to  be  a  bankrupt,  and  Bob- 
ert  E.  Jenkins,  the  plaintiff  in  error  here,  became  his  assignee.  On 
March  5,  1881,  he  sued  out  a  writ  of  error  from  the  court  of  appeals 
for  the  first  district  of  Illinois,  on  which  this  decree  was  reversed,  and 
the  bank  having  removed  the  case  to  the  supreme  court  of  the  state, 
the  decree  of  the  court  of  appeals  was  reversed,  on  the  ground  that 
Jenkins,  the  assignee,  had  not  brought  his  writ  within  the  two  years 
allowed  to  him  by  the  bankrupt  law.  He  brings  the  case  to  this  court 
by  writ  of  error  to  the  supreme  court  of  Dlinois,  in  which  the  only 
question  that  we  can  consider  is  the  correctness  of  the  ruling  of  that 
court  on  that  point. 

Without  searching  the  record  for  the  precise  data  at  which  Jenkins 
became  assignee  of  Walker,  and  as  such  had  authority  to  assert  his 
rights,  it  is  conceded  that  it  was  more  than  two  years  prior  to  any 
movement  of  his  to  bring  the  decree  of  the  circuit  court  of  Cook  county 
before  the  appellate  court.  The  question  was  raised  in  the  argument 
of  the  case,  in  the  supreme  court  of  Illinois  whether  the  writ  of  error 
sued  out  by  Jenkins  from  the  court  of  appeals  was  the  beginning  of  a 
suit,  or  was  so  far  a  mere  continuance  of  the  former  suit  that  the 
language  of  the  act  of  congress  did  not  apply.  That  court  held,  in 
accordance  with  its  own  previous  decisions,  that  a  writ  of  error  was 
the  beginning  of  a  new  suit,  and  as  this  was  a  question  concerning 
the  nature  and  effect  of  a  writ  of  error  in  their  own  courts,  it  would 
seem  that  it  is  not  reviewable  here,  or,  if  so,  we  should  follow  the  de< 
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cisions  of  that  court  on  the  snbjeot.  We  are,  however,  satisfieJ  that, 
vithin  fhe  meaning  of  the  limitation  claase  of  the  bankrupt  law,  this 
first  appearance  of  the  assignee,  more  than  two  years  after  the  decree 
of  the  court,  and  the  termination  of  the  litigation  between  Walker 
and  the  bank,  is  a  suit  brought  bj  him  after  that  time. 

There  remains,  however,  the  question,  mainly  argued  before  ns, 
whether  the  snit  thus  commenced  between  the  assignee  of  Walker  and 
the  bank  was  one  involving  an  adverse  interest  touching  any  property 
or  rights  of  property  transferable  to  or  vested  in  the  assignee.  We 
can  see  but  little  reason  to  doubt  that,  so  far  as  the  controversy  re* 
lated  to  the  right  to  the  collateral  securities  resting  on  the  mortgage, 
it  was  a  suit  touching  adverse  interests  to  property;  the  property 
being  the  notes,  and  the  equitable  interests  in  the  real  estate  mort- 
gaged to  secure  them,  and  the  adverse  claims  being  that  coming  to 
Jenkins  as  assignee  of  Walker,  and  the  claim  of  the  bank.  But  in 
that  decree  there  was  an  adjudication  against  Walker  of  a  debt  to  the 
bank  of  more  than  $160,000  after  these  collaterals  had  been  applied 
in  payment  of  the  debt  thus  established,  and  this  decree  would  be  evi- 
dence, whether  conclusive  or  not,  of  the  right  of  the  bank  to  share  in 
the  dividends  of  the  bankrupt's  estate.  So  that,  apart  from  the  col- 
laterals, here  was  a  decree  for  money  which  the  assignee  was  inter- 
ested in  reversing  if  he  came  in  time.  We  must,  therefore,  inquire 
whether,  as  to  this  personal  judgment,  the  assignee  is  barred  by  the 
limitation  of  the  bankrupt  law.  This  question  is  one  which  has  re- 
ceived the  consideration  of  many  of  the  ooorts  of  bankruptcy  in  this 
country,  bnt  with  no  unanimity  in  the  result,  and  its  solution  depends 
npon  the  construction  of  section  5057  of  Bevised  Statutes.  It  reads 
thus : 

"No  suit,  either  at  law  or  In  equity,  staaU  be  maintainable  in  any  court  .b&- 
tween  an  assignee  in  bankruptcy  and  a  person  claiming  an  adverse  interest 
touching  any  property,  or  riglits  of  property,  transferable  to  or  vested  in  such 
assignee,  nnless  brought  within  two  years  from  the  time  when  the  cause  of 
action  accrued  tar  or  against  such  assignee.  And  this  provision  shall  not  in 
any  case  revive  aright  of  action  barred  at  the  time  an  assignee  is  appointed." 

It  is  asserted  by  appellants  that  this  limitation  can  have  no  ap- 
plication to  a  case  where  an  assignee  is  suing  to  recover  on  a  simple 
debt  or  other  money  obligation,  and  as  the  sentence  stands  in  this 
section  there  is  plausibility  in  the  argument. 

It  is,  however,  true,  in  one  sense,  that  debts  are  property,  and  this 
sense  of  the  word  is  coming  more  into  use  in  legislation  every  day. 
If  it  be  permissible  to  hold  that  it  was  so  used  in  this  act,  then  the 
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interest  of  the  assignee  in  the  debts  dne  to  the  bankrupt  is  an  interest 
adverse  to  the  parties  who  have  to  be  sued  on  them  before  they  will 
pay,  and  the  debts  claimed  to  be  dne  by  the  bankrapt  are  matters  in 
which  the  interest  and  the  dnty  of  the  assignee,  when  they  come  into 
contest,  are  adverse  to  the  creditor.  If  a  debt  secured  by  a  mortgage 
raises,  as  it  unquestionably  does  when  a  suit  is  brought  to  foreclose 
it,  an  interest  adverse  to  the  mortgagor,  or  to  some  purchaser  from 
him  of  the  equity  of  redemption,  it  would  be  a  strange  construction 
which  requires  the  assignee  to  bring  his  foreclosure  suit  to  enforce  a 
debt,  well  secured,  within  the  two  years,  while  as  to  a  simple  note, 
unsecured,  he  can  sue  at  any  time,  unless  barred  by  the  statute  of 
the  state.     No  reason  can  be  seen  for  such  a  discrimination. 

Assuming  that  there  is  some  ambiguity  in  section  6057,  as  we 
find  it  in  the  Bevised  Statutes,  we  may  be  permitted  to  examine  the 
connection  in  which  it  stood  in  tue  original  bankrupt  act.  On  ref- 
erence to  that  it  will  be  found  that  it  was  a  part  of  the  second  sec- 
tion of  that  act — ^the  one  which  conferred  upon  and  defined  the  juris- 
diction of  the  circuit  courts  in  bankruptcy  cases.  The  part  of  the 
section  pertinent  to  the  matter  in  hand  is  this : 

"Said  circuit  courts  shall  also  have  concurrent  jarisdiction  with  the  dis- 
trict courts  of  the  same  district  of  all  suits,  at  law  or  in  equity,  which  may  or 
shall  be  brought  bvthe  assignee  in  bankruptcy,  claiming  an  adverse  interest, 
or  by  such  person  against  said  assignee,  touching  any  property  or  rights  of 
property  of  said  bankrupt  transferable  to  or  vested  in  such  assignee;  but  no 
suit  at  law  or  in  equity  shall  in  any  case  be  maintainable  by  or  against  such 
assignee,  or  by  or  against  any  person  claiming  an  adverse  interest  touching 
the  property  or  rights  of  property  aforesaid,  in  any  court  wTiatsomer,  unless 
the  same  shall  be  brought  within  two  years  after  the  cause  of  action  shall 
have  accrued  for  or  against  such  assignee:  provided,  that  nothing  herein  con- 
tained shall  revive  a  right  of  action  barred  at  the  time  such  assignee  is  ap- 
pointed." 

We  are  not  aware  that  it  has  ever  been  held  that  this  section  did 
not  confer  upon  the  assignee  the  right  to  bring  a  suit,  whether  it  was 
at  law  or  in  equity,  to  recover  a  debt  or  other  moneyed  obligation  in 
the  circuit  court  of  the  district.  If  any  such  doubt  was  ever  enter- 
tained, it  was  put  at  rest  by  the  third  section  of  the  act  of  Jane  22, 
1874,  which  was  an  act  amending  the  bankrupt  law  of  1867  in  many 
particulars.  This  section  declares  that  after  the  words  "adverse  in- 
terests," in  line  12  of  the  section  we  have  quoted,  shonid  be  inserted, 
"or  owing  any  debt  to  such  bankrupt, "  thereby  making  it  clear  that 
the  jurisdiction  did  extend  to  the  collection  of  debts  owing  to  the 
bankrupt.     The  limitation  clause  of  the  section,  however,  needed  no 
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amendment,  for  it  applied  to  all  suits  brought  in  any  coart,  federal 
or  state,  by  or  against  the  assignee ;  and  using  the  word  "or"  distrib- 
utively,  it  applied  to  all  suits  touching -an  interest  in  property  trans- 
ferable to  the  assignee,  no  differenoe  vho  was  the  suitor.  The  reason 
of  this  is  that  there  might  be  suits  brought  concerning  property  oi 
rights  of  property  vested  in  the  assignee,  in  which  he  was  not  a  nec- 
essary party,  as  ejectment  against  his  tenant,  or  foreclosure  of  liens 
paramount  to  his,  to  which  the  plaintiff  did  not  choose  to  make  him 
a  party.  It  was  intended  to  say  that  in  any  such  case,  in  any  court 
where  the  suit  touched  property  or  rights  to  property  of  the  bankrupt 
passing  to  the  assignee,  it  would  be  a  good  defense  that  it  was  not 
broQght  within  two  years  after  the  right  of  action  accrued.  This 
construction  is  consistent  with  thelanguage  of  the  original  statute,  and 
with  the  policy  of  it  as  declared  by  this  court  in  Qlover  v.  Bailey,  21 
Wall.  342,  and  repeated  in  numerous  cases  since. 

"  It  is  obviously  one  of  the  purposes  ot  the  bankrupt  law,"  says  the  court, 
"that  there  should  be  a  speedy  disposition  of  the  bankrupt's  assets.  This  is 
only  second  in  importance  to  securing  equality  of  distribution.  The  act  is 
filled  with  provisions  for  quick  and  summary  disposal  of  questions  arising  in 
the  progress  of  the  case,  without  regard  to  usual  modes  of  trial  attended  by 
some  necessary  delay.  Appeals  in  some  instances  must  be  taken  within  10 
days." 

To  prevent  the  estate  being  wasted  in  litigation  and  delay,  "con- 
gresa  has  said  to  the  assignee,  you  shall  begin  no  suit  two  years  after 
the  cause  of  action  has  accrued  to  you,  nor  shall  you  be  harassed  by 
suits  when  the  cause  of  action  has  accrued  more  than  two  years 
against  yon.  Within  that  time  the  estate  ought  to  be  settled  up  and 
your  functions  discharged,  and  we  close  the  door  to  all  litigation  not 
commenced  before  it  has  elapsed." 

The  language  of  the  Revision  in  section  6057,  though  slightly  va- 
ried from  that  of  the  original  act,  was  not  intended  to  give  a  different 
meaning.  As  it  is  susceptible  of  the  interpretation  that  no  suit  shall 
be  brought  by  or  against  the  assignee,  or  by  or  against  any  person, 
touching  an  adverse  interest  in  property  transferred  to  him  by  the 
assignment,  which  is  clearly  the  meaning  of  the  original  act,  this  lat- 
ter construction  must  be  given  to  the  section  under  consideration. 

The  judgment  of  the  supreme  court  of  Illinois  is  affirmed  in  this 
case,  and  also  in  the  three  other  cases  between  Jenkins  and  the  bank 
and  other  parties,  which  depend  on  the  same  question. 
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(108  U.  S.  24)  „„  ^  .    ^  « 

EXPBEBS    C0UPANIB8     GaBBB. 

St.  Louia,  I.  M.  &  S.  Bt.  Co.  v.  Socthebm  Exfbess  Go. 

(Jonuaiy  29, 1883.) 

Afpeai.— Fdtal  Decbbb. 

A  decree  la  final  for  the  poiposes  of  an  appeal  when  It  terminates  the  litigation  be- 
tween the  parties  on  the  merits  of  the  case,  and  leaves  nothing  to  be  done  bat 
to  enforce  by  execution  what  has  been  determined. 
Bottwiek  ▼.  Brinkerhcf,  1  Sdf.  Or.  Kbp.  15 ;  Grant  t.  Phantz  ln$.  (Jo.  Id.  414 
In  a  suit  brought  by  an  express  company  against  a  railway  company,  the  contro- 
versy being  about  the  right  of  the  express  company  to  require  the  railway  com- 
pany to  do  the  express  company's  business  on  the  payment  of  lawful  charges, 
where  the  decree  in  effect  requires  the  railway  company  to  carry  for  reasonable 
rates,  and  fixes  for  the  time  being  the  maximum  of  what  will  be  reasonable,  liAi,  a 
final  decree  and  appealable,  notwithstanding  a  supplemental  order  relating  to 
settlement  of  accounts  was  made  after  entry  of  the  decree. 

Appeal  from  the  Gircait  Court  of  the  United  States  for  the  Eastern 
District  of  Missouii.*    On  motion  to  dismiss. 

Jas.  0.  Broadhead,  John  F.  Dillon,  and  Wager  Swayne,  for  appel- 
lant. 

S.  F.  Glover,  John  R.  Shepley,  S.  M.  Breckinridge,  and  Clarence 
A.  Seward,  for  appellee. 

Waite,  C.  J.  The  Southern  Express  Company,  an  express  carrier, 
filed  its  bill  in  equity  against  the  St.  Louis,  Iron  Mountain  &  South- 
ern Railway  Company,  in  the  circuit  court  for  the  eastern  district  of 
Missouri,  to  enjoin  the  railway  company  from  interfering  with  or  dis- 
turbing tbe  express  company  in  the  enjoyment  of  the  facilities  it  then 
bad  for  the  transaction  of  its  express  business  over  the  railway  com- 
pany's railroad,  so  long  as  the  express  company  conformed  to  the 
regulations  of  the  railway  company  and  paid  all  lawful  charges  for 
the  business.  A  preliminary  injunction  was  asked  for,  and,  in  this 
connection,  the  bill  prayed  that  if  any  dispute  or  disagreement  should 
arise  between  the  parties  during  the  pendency  of  the  suit,  upon  the 
question  of  compensation  to  be  paid  for  transportation,  the  express 
company  might  be  permitted  to  bring  the  same  before  the  court  for 
decision  by  way  of  an  interlocutory  application.  On  the  filing  of  the 
bill  the  preliminary  injunction  was  granted,  which  was  afterwards 
modified  in  some  particulars  affecting  the  compensation  to  be  paid 
and  the  mode  of  doing  the  business. 

*See  10  Fed.  Eep.  210,  869. 
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4. 

On  the  twenty-fifth  of  March,  1882,  the  oonri  entered  a  decree  oon- 
taining  the  following  provisions: 

"(5)  That  it  Is  the  duty  of  the  defendant  to  carry  the  express  matter  of  the 
plaintiffs  company,  and  the  messengers  or  agents  in  charge  thereof,  at  a  just 
and  reasonable  rate  of  compensation,  and  tliat  such  rate  of  compensation  is  to 
be  found  and  estaJbllshed  as  a  unit,  and  is  to  include  as  well  the  transporta- 
tion of  such  messengers  or  agents  as  of  the  express  matter  in  their  custody 
and  under  their  coatrol." 

"(10)  Whereas,  it  is  alleged  by  complainant  that  since  the  commencement 
of  this  suit,  and  the  service  of  the  preliminary  order  of  injunction  herein,  the 
defendant  has,  in  violation  of  said  injunction  and  of  the  rights  of-  complain- 
ant, made  unjust  discriminatlonB  against  complainant,  and  has  charged  com- 
plainant unjust  and  unreasonable  rates  for  carrying  express  matter,  therefore 
it  is  ordered  that  complainant  have  leave  hereatCter  to  apply  for  an  investiga- 
tion of  these  and  similar  allegations,  and  tor  such  order  with  respect,  thereto 
as  the  facts,  when  ascertained,  may  justify,  and  for  the  appointment  of  a 
master  to  take  proof  and  report  thereon." 

■*(11)  That  the  defendant.  Its  ofBcers.  agents,  servants,  and  employes,  and 
all  persons  acting  under  their  authority,  be,  and  they  hereby  are,  permanently 
and  perpetually  enjoined  and  restrained  from  interfering  with  or  disturbing 
in  any  manner  the  enjoyment  by  the  plaintifC  of  the  facilities  provided  for  in 
this  decree,  to  be  accorded  to  it  by  the  said  defendant  upon  its  lines  of  rail- 
way, or  such  as  have  been  heretofore  accorded  to  it  for  the  transaction  of  the 
business  of  the  plaintifC  and  of  the  express  business  of  the  public  confided  to 
its  eare^  and  from  interfering  with  any  of  the  expi-ess  matter  or  messengers 
of  the  plaintiff,  and  from  excluding  or  ejecting  any  of  its  express  matter  or 
messengers  from  the  depot,  trains,  cars,  or  lines  of  the  said  defendant,  as  the 
same  are  by  this  decree  directed  to  be  permitted  to  be  enjoyed  and  occupied 
by  the  said  plaintiff,  and  from  refusing  to  receive  and  transport  in  like  man- 
ner as  the  said  defendant  is  now  transporting,  or  as  it  may  hereafter  trans- 
port, for  itself  or  for  any  other  express  company  over  its  lines  of  railway,  the 
express  matter  and  messengers  of  the  said  plaintiff,  and  from  interfering  with 
or  disturbing  the  business  of  the  said  plaintiff  in  any  manner  whatsoever;  the 
said  plaintiff  paying  for  the  services  performed  for  it  by  the  defendant  monthly, 
as  herein  prescribed,  at  a  rate  not  exceeding  50  per  centum  more  than  its  pre- 
scribed rates  for  the  transportation  of  ordinary  freight,  and  not  exceeding  the 
rate  at  which  it  may  itself  transport  express  matter  on  its  own  account,  or 
for  any  other  express  or  other  corporation,  or  for  private  individuals,  reserving 
to  either  party  a  right,  at  any  time  hereafter,  to  apply  to  this  court,  according 
to  the  rules  in  equity  proceedings,  for  a  modification  of  this  decree  as  to  the 
measure  of  compensation  herein  prescribed. 

"  It  is  further  ordered,  adjudged,  and  decreed  that  the  defendant  pay  the 
costs  to  be  taxed  herein,  and  that  an  execution  or  a  fee-bill  issue  therefor." 

On  the  twenty-ninth  of  March  the  railway  company  prayed  an 
appeal,  which  was  allowed,  and,  on  the  fifteenth  of  May,  perfected  by 
the  approval  of  the  necessary  bond.    During  the  same  term  of  the 
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eonrt,  bat  after  the  appeal  bond  was  accepted  and  approved,  the 
express  company  moved  the  coart  to  grant  it  the  benefit  of  a  refer- 
ence authorized  by  sections  5  and  10  of  the  decree,  and  a  master 
was  appointed  to  inquire  into  and  report  on  the  matters  alleged. 

The  cause  having  been  duly  docketed  h^re,  the  express  company 
moves  to  dismiss  the  appeal,  on  the  ground  that  the  decree  appealed 
from  is  not  a  final  decree. 

As  we  have  had  occasion  to  say  at  the  present  term,  in  Bostwiek  v. 
Brinkerhoff,  1  Sop.  Or.  Rbp.  15,  and  Qrant  v.  Phoenix  Int.  Co.  Id.  414, 
a  decree  is  final,  for  the  purposes  of  an  appeal  to  this  eonrt,  when  it 
terminates  the  litigation  between  the  ptuHdes  on  the  merits  of  the 
case,  and  leaves  nothing  to  be  done  but  to  enforce  by  execution  what 
has  been  determined.  Under  this  rule  we  think  the  present  decree 
is  final.'  The  suit  was  brought  to  compel  the  railway  company  to 
do  the  express  company's  business.  The  controversy  was  about  the 
right  of  the  express  company  to  require  this  to  be  done  on  the  pay- 
ment of  lawful  charges.  It  was  no  part  of  the  object  of  the  suit  to 
have  it  definitely  settled  what  these  charges  should  be  for  all  time. 
The  point  was  to  establish  the  liability  of  the  railway  company  to 
carry.  The  decree  requires  the  carriage,  and  fixes  the  compensation 
to  be  paid.  It  adjudges  costs  against  the  railway  company,  and 
awards  execution.  Nothing  more  remains  to  be  done  by  the  court 
to  dispose  of  the  case.  Inasmuoh  as  the  rates  properly  chargeable 
for  transportation  vary  according  to  the  circumstances,  and  what  was 
reasonable  when  the  decree  was  rendered  may  not  always  continue 
to  be  so,  leave  is  given  the  parties  to  apply  for  a  modification  of  what 
has  been  ordered  in  that  particular,  if  they,  or  either  of  them,  shall 
desire  to  do  so.  In  effect,  the  decree  requires  the  railway  company 
to  carry  for  reasonable  rates,  and  fixes  for  the  time  being  the  maxi- 
mum of  what  will  be  reasonable. 

The  controversy  which  the  express  company  has  had  referred  to 
the  master,  about  the  compensation  to  be  paid  for  the  transportation 
during  the  pendency  of  the  suit,  does  not  enter  into  the  merits  of  the 
case.  All  such  matters  relate  to  the  administration  of  the  cause, 
and  the  accounts  to  be  settled  under  the  present  order  are  of  the 
same  general  character  as  those  of  a  receiver  who  holds  property 
awaiting  the  final  disposition  of  a  suit.  They  are  incidents  of  the 
main  lit^ation,  but  not  necessarily  a  part  of  it.  The  supplemental 
order,  made  after  the  decree,  relates  only  to  the  settlement  of  the 
aceounts  which  accrued  pending  the  suit. 

The  motion  to  dismiss  is  denied. 
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MissouBi,  E.  ii  T.  Bt.  Go.  v.  Dinshobe,  President,  eto. 

(Januaiy  29, 1883.) 

Afpsal— FiKAii  Dbokbe— DurmuTion  or  Recobd— Cbrtiobabi. 

A.  reference  to  the  master  to  "  take  and  state  an  account  between  the  parties  as  to 
the  compensation  that  should  be  atid  has  been  paid  during  the  litigation,  and 
op  to  the  final  termination  thereof,"  and  entered  before  or  at  the  time  of  the 
decree  from  which  the  appeal  was  taken,  does  not  aftect  the  finality  of  the  de- 
cree. 

St.  Louis,  I.  It.  *  8.  R.  Co.  y.  SoutTim-'n  Exprets  Co.,  case  preceding,  distinguished. 

Where,  upon  the  face  of  this  decree,  it  appears  that  the  case  was  disposed  of  on 
demurrer  to  the  bill,  the  evidence  on  file  is  not  necessa^  for  the  hearing  of  the 
appeal ;  but  where  the  record  has  not  been  printed  In  full,  and  the  parties  do 
not  agree  in  their  statements  as  to  what  it  contains,  «w<torari  may  be  granted 
reserving  all  other  questions  till  return  is  made. 

Appeal  from  the  Circait  Gonrt  of  the  United  States  for  the  District 
of  Kansas.*     On  motion  to  dismiss  and  for  certiorari. 

A.  T.  Britton,  J.  H.  McGowan,  Thos.  J.  Porter,  John  F.  Dillon, 
Wager  Swayne,  and  A.  L.  Williams,  for  appellant. 

Clarence  A.  Seward,  for  appellee. 

Waits,  G.  J.  This  motion  to  dismiss  is  made  beoanse,  as  is  al- 
'teged,  (1)  the  decree  appealed  from  is  not  a  final  decree;  and  (2) 
the  transcript  is  not  properly  certified. 

1.  As  to  the  decree.  The  case  is  in  some  particulars  different 
from  that  of  the  St,  Louis,  I.  M.  d  8.  Ry.  Co.  v.  Southern  Express  Co., 
jnst  decided,!  but  in  our  opinion  the  differences  do  not  materially 
affect  the  present  question.  The  decree  in  this  case,  as  in  that,  re- 
quires the  railway  company  to  carry  for  the  express  company,  and 
fixes  the  rate  of  compensation,  "until  the  further  order  or  decree  of 
this  [circuit]  court."  In  this  case,  the  reference  to  the  master  "to 
take  and  state  an  account  between  the  parties  as  to  the  compensation 
that  should  be  and  has  been  paid  daring  the  litigation,  and  up  to  the 
final  termination  thereof,"  was  entered  before  or  at  the  time  of  the 
decree  from  which  the  appeal  was  taken.  Still,  in  this,  as  in  that, 
the  reference  is  in  respect  to  matters  affecting  the  administration  of 
the  cause,  and  does  not  involve  the  merits.  The  reservation  of  power 
to  change  the  rates  operates  only  on  the  future,  and  was  evidently 
intended  for  the  purpose  of  enabling  the  court  to  act  in  case  a  change 
should  be  required.     As  the  decree  stands,  the  express  company  can 

*See  10  Fed.  Bep.  210.  iAnte.  & 
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require  the  railway  company  to  carry  at  the  rate  vbioh  has  been 
fixed. 

2.  As  to  the  certificate.  The  clerk  certifies  the  transcript  sent  np 
to  be  "a  true,  full,  and  perfect  copy  from  the  record  of  all  the  pro- 
ceedings in  the  suit."  Certainly  this  is  sufficient  for  all  the  purposes 
of  jurisdiction.  If,  in  point  of  fact,  the  certificate  is  not  true,  tb% 
remedy  is  by  certiorari  to  supply  deficiencies,  and  not  by  motion  to 
dismiss. 

To  meet  this  view  of  the  ease  the  appellee  suggests  diminution, 
and  asks  for  a  certiorari  to  bring  up  "the  evidence  taken  before 
•  ♦  *  William  H.  Bossington,  as  examiner,  *  *  ♦  remain- 
ing on  file  in  the  office  of  the  clerk,  constituting  the  exhibits,  deposi- 
tions, and  proofs  used  on  the  argument  of  the  cause  in  the  *  *  * 
circuit  court."  , 

Upon  the  face  of  the  decree  it  appears  that  the  case  was  disposed 
of  on  demurrer  to  the  bill.  If  that  be  the  truth,  the  evidence  on  file 
is  not  necessary  for  the  hearing  of  the  appeal,  but  as  the  record, 
which  is  here,  has  not  been  printed  in  full,  and  the  parties  do  not 
agree  in  their  statements  as  to  what  it  contains,  we  will  grant  the 
certiorari  asked  for,  reserving  all  further  questions  until  the  return  is 
made. 


(107  U.  S.  20) 

BuBOXBS  V.  BsLiGHAir  and  others,  Ez'rs,  etc. 

(Januftty  29, 1883.  | 
8tocxhoij>bb»— Btatuib  LiAstLiTT — Oir  DuaoLunoK— Stock  Plbsobd  as  Coi> 

ULTKXlAIi — RlGHTB  OF  HoLDBR— DSCISIOKg  OV    BTATX    CoITBT  NOT  BlNDnrO— 

Qtiestionb  Balancbs  with  Doubt— JuHisDicTioN—luDBPENDBNT  and  Co- 

OBDINATB— Rin<B  OF   COUITT — JUDGMENT  BT  CONSBNT. 

B;  •  statute  of  Higsouri,  Btockholden  of  a  corporation  at  its  dissolntion  are  liable 
for  its  debts; -but  it  is  provided  that  no  person  holding  stock  as  executor,  ad- 
ministrator, guardian,  or  trustee,  and  no  person  holding  stock  as  collateral  se- 
curity, shall  be  personally  subject  to  such  liability,  but  the  persons  pledging 
such  stock  shall  be  considered  as  holding  the  game  and  liable ;  and  the  estates 
K><i  funds  in  the  hands  of  executors,  etc.,  shall  be  liable.    Held — 

,        (1,  fhat  persons  to  whom  stock  of  a  corporation  is  pledg^ed  as  collateral  security  by 
I  the  corporation  itself,  are  within  the  exemption  of  the  statute. 

(2)  That  certificates  of  the  stock,  absolute  on  their  face,  issued  to  a  creditor  as  col- 
lateral security,  or  in  trust,  may  be  shown  to  be  so  held  by  evidence  in  poM. 
I«;  That  the  holder  of  such  stock  as  collateral  security,  or  in  trust,  though  he  vote 
on  such  stock,  is  not  thereby  estopped  from  showing  that  the  s'ock  belongs  to 
the  company  and  not  to  him,  and  that  he  only  holds  it  as  collateral  eecuritv 
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(4)  The  Bup'reme  court  of  Missouri,  after  the  transaction  arose,  and  after  the  circuit 

court  had  decided  this  case,  made  a  contrary  decision  against  the  same  stocli- 
holders,  at  the  suit  of  another  plain  tifl,  holding  that  the  clause  of  exemption 
in  the  statute  does  not  extend  to  persons  receiving  stock  as  collateral  security 
from  the  corporation  itself ;  and  this  decision  being  urged  as  conclusive  upon 
the  federal  courts,  held,  that  this  court  is  not  bound  to  follow  the  decision  of 
the  state  court  in  such  a  case 

(5)  The  federal  courts  hava  an  independent  jurisdiction  in  the  administration  of 
state  lavs  in  cases  between  citizens  of  different  states,  co-ordinate  with,  and  not 
subordinate  to,  that  of  the  state  courts ;  and  are  bound  to  exercise  their  own 
judgment  as  to  the  meaning  and  effect  of  those  laws. 

(6)  But  since  the  ordinary  administration  of  the  law  is  carried  on  by  the  state 
courts,  it  necessarily  happens  that  by  the  course  of  their  decisions  certain  rules 
are  established  which  become  rules  of  property  and  action  in  the  state,  and 
have  all  the  effect  of  law ;  especially  with  regard  to  the  law  of  real  estate,  and 
the  construction  of  state  constitutions  and  statutea  Such  established  rules  are 
always  regarded  by  the  federal  courts,  no  less  than  by  the  state  courts  them- 
selves, as  authoritative  declarations  of  what  the  law  is. 

(!)  But  where  the  law  has  not  been  thus  settled,  it  is  the  right  and  duty  of  the  fed- 
eral courts  to  exercise  their  own  judgment,  as  they  also  always  do  in  reference 
to  the  doctrines  of  commercial  law  and  general  jurisprudence ;  and  when  con- 
tracts and  transactions  have  been  entered  into  and  rights  have  accrued  thereon 
under  a  particular  state  of  the  decisions,  or  when  there  has  been  no  decision, 
of  the  state  tribunals,  the  federal  courts  properly  claim  the  right  to  adopt  their 
own  interpretation  of  the  law  applicable  to  the  case,  although  a  different  in- 
terpretation may  be  adopted  by  the  state  courts  after  such  rights  have  accrued. 

(8)  But  even  in  such  cases,  for  the  sake  of  harmony  and  to  avoid  confusion,  the 
federal  courts  will  lean  towards  an  agreement  of  views  with  the  state  courts, 
if  the  question  seems  to  them  balanced  with  doubt. 

(9)  Acting  on  these  principles  of  comity,  the  courts  of  the  United  States,  without 
sacrificing  their  own  dignity  as  independent  tribunals,  endeavor  to  avoid,  and 
in  most  cases  do  avoid,  any  unseemly  conflict  with  the  well-considered  decisions 
of  the  state  courts. 

(10)  As,  however,  the  very  object  of  giving  to  the  national  courts  jurisdiction  to 
administer  the  laws  of  the  states  in  controversies  between  citizens  of  different 
states  was  to  instituteiindependent  tribunals  which  it  might  be  supposed  would 
be  unaffected  by  local  prejudices  and  sectional  views,  it  would  be  a  dereliction 
of  their  duty  not  to  exercise  an  .independent  judgment  In  cases  not  foreclosed 
by  previous  adjudication. 

(11)  A  judgment  entered  by  consent  for  a  apedflc  amount,  subject  to  any  credits 
which  the  defendant  may  produce  vouchers  for,  is  good  aa  between  the  parties 
themselves  and  their  privies. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

B.  H.  Brittow  and  John  P.  Ellis,  for  plaintiff  in  error. 

Jas.  0.  Broadhead  and  Jos.  H.  Choate,  for  defendants  in  error. 

Bradley,  J.    This  is  an  action  Jbroijghtby  the  plaintiff,  Burgess, 
against  J.  &  W.  Seligman  &  Co.,  as  stockholderB  of  the  Memphis,. 
Carthage  &  JiorthyeBternJ^njfla3yoihjaqjj.oDder_a_Btatiite  «f .  the 
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state  of  Missouri,  to  recoyer  a  debt  dn'e  to  him  byjhe  oompapy.  The 
plaintiff,  in  his  petition,  alleges  that  on  llie  fifth  of  November,  1874, 
judgment  was  rendered  in  his  favor  against  the  «orporation  by  the 
district  court  of  Cherokee  county,  Kansas,  for  $73,661,  which  remains 
unsatisfied;  that  in  December,  1874,  the  corporation  was  dissolved ; 
and  that  the  defendants,  at  the  date  of  the  .dissolution  and  of  the 
judgment,  were,  and  still  are,  stockholders  of  the  corporation  to  the 
amount  of  $6,000,000,  on  which  there  is  due  and  unpaid  |1,000,000; 
and  he  demands  judgment  for  the  amount  of  his  debt.  Joseph  Selig- 
.man,  the  principal  defendant,  answereud«.denying  tVmt  thp  defendants 
were  ever  stockholders,  or  subscribers  to  the  stook,  of  the  oorporatign, 
~~and  setSng  forth  certain  facts  and  circumstances  (stated  in  the  find- 
ings) under  which  th£jtock_alleged  to  be  theirs  was  merely  deposited 
^L their  hands  by  the  corporation  in  trust  for  a  tempprAry  pnrpoae  by 
way  of  collateral  seouiity,  to  be  returned  when  that  purpose  was  ac- 
complished. 

The  cause  was  tried  by  the  eonrt,  and  judgment  was  rendered  for 
the^  defendants  on  certain  findings  of  fact;  .asd  the  qne^ira  here  is 
jlf^^ ' "  ^         whether  the  facts  as  found  are  sufficient  to  support  tha-jv^g^msnt^ 
^  .  ""  The  principal  facts  upon  which  the  case  must  turn  are  substantially 

the  following: 

The  Memphis,  Carthage  ft  Northwestern  Bailroad  Company  was  a  corpora- 
tion organized  under  the  general  laws  of  Hissouri,  with  an  authorized  cap- 
ital of  tlO.OOO.OOO.  On  the  tenth  of  March,  1872,  a  contract  in  writing 
was  entered  Into  between  the  corporation  and  J.  &  W.  Seligman  &  Co.,  (the 
defendants,)  wliich  is  set  forth  in  the  findings.  In  the  recitals  of  this  con- 
tract it  was  stated  that  certain  municipal  subBcriptionB,'in  the  shape  of  bonds, 
to  the  amount  of  9645,000,  had  been  obtained  in  aid  of  its  construction;  and 
that  a  portion  of  the  road  (27  miles)  was  already  graded,  bridged,  and  tied, 
and  the  right  of  way  obtained,  and  all  paid  for  by  the  proceeds  of  said  sub- 
scriptions; and  that  the  company  now  sought  additional  capitid  for  procuring 
iron  and  equipment  for  the  road  by  the  sale  of  its  fli-st-mortgage  bonds.  It 
was,  therefore,  agreed  tliat  the  railroad  company  should  furnish  the  capital 
necessary  to  completely  prepare  the  road  for  the  iron,  and  would  execute  and 
deposit  with  the  defendants  their  entire  issue  of  fimt-mortgage  bonds,  to-wit, 
$5,000,000, and  a  majority  of  their  capital  stock  authorized  to  be  issued;  "said 
stock  to  remain  in  the  control  of  said  party  of  the  second  part  [J.  &  W.  Se- 
ligman &  Co.]  for  the  term  of  one  year  at  least."  The  latter  agreed  to  pur- 
chase 2,000  tons  of  railroad  iron  under  the  railroad  company's  direction,  and 
from  time  to  time  to  make  advances  of  cash  during  the  completion  of  the  road, 
not  exceeding  9200,000,  (including  the  amount  paid  for  iron,)  and  to  receive 
'  interest  thereon  at  the  rate  of  7  per  cent,  per  annum  until  reimbursed  by  sale 
of  the  bonds.  They  were  to  have  the  privilege  for  the  term  of  12  months  of 
calling  any  portion  of  the  five  millions  of  bonds  at  the  rate  of  70  cents  cu^ 
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rencj  and  accrued  interest,  less  2}  per  cent.,  and  if  more  bonds  were  sold  than 
enongh  to  lion  the  road,  they  should  advance  funds  to  purchase  rolling  stock, 
•2,000  per  mile,  the  balance  to  remain  with  them  on  deposit,  on  interest  at  the 
rate  of  call  loans,  to  pay  any  deficiency  In  net  earnings  of  the  road  to  meet 
demands  for  interest  on  the  bonds.  If  the  bonds,  or  part  of  them,  could  not, 
for  any  unforeseen  cause,  be  negotiated  during  the  next  12  months,  the  com- 
pany were  to  repay  to  J.  &  W.  Seligman  &  Co.  all  moneys  advanced  by  them, 
with  interest  at  the  rate  of  7  per  cent,  per  annum,  and  a  commission  of  2(  per 
cent,  on  all  bonds  returned.    This  ia  the  purport  of  the  written  agreement 

On  the  first  of  May,  1872,  a  trust  deed  was  executed  by  the  company  on  Its 
railroad  and  appurtenances  to  Jesse  Seligman  and  John  H.  Stewart,  tmstees, 
to  secure  the  company's  bonds.  On  the  eleventh  of  May,  1872,  the  following 
resolution  of  the  directors  was  passed:  "  It  is  ordered  by  the  board  of  direct- 
OI8  that  in  making  negotiations  for  money  with  J.  &  W.  Seligman  &  (3o.,  cer- 
tificates fbr  a  majority  of  the  capital  stock  of  this  company  be  issued  to  the 
said  J.  &  W.  Seligman  A  Co,  to  ?uM  4n  tnut  fat  the  period  of  12  months,  and 
that  such  certificates  be  signed  by  the  president  and  secretary,  with  tlie  corpo- 
rate seal  of  this  company  affixed."  A  stock  certificate  for  60,000  shares,  or 
•6,000.000,  was  accordingly  issued  in  the  usual  form  to  J.  A  W.  Seligman  &  Cks. 
This  certificate  was  delivered  to  the  defendants,  but  the  court  finds  that  they 
never  subscribed  for  the  stock,  nor  agreed  to  do  so,  and  obtained  it  only  in 
the  manner  set  fortti.  The  list  of  stockholders  on  the  stock-book  of  the  com- 
pany, required  by  law  to  be  kept,  contains  the  names  of  certain  townships 
which  contributed  aid  to  the  road,  and  several  individuals,  including  J.  &,  W. 
Seligman,  but  not  the  amount  of  shares  held.  The  stock  transfer-book  (also 
required  by  law)  contained  the  same  list,  with  date,  numlter  of  shares,  and 
amount  carried  out  opposite  to  each  nameu  The  name  of  J.  St  W.  Seligman 
iq>peared  therein  as  follows: 


WMtat. 

XBmmro. 

SATS. 

vo.  or  tBxsmt. 

Avovaror  oollamb. 

J.*  W. seligman. 

New  Yoi*,  H.  y. 

Dec.  201  isra. 

60,000,  lUty  thoaisnd, 
(beM  In  ewsrow.) 

6,000,000,  Ax  mlUlooi. 

The  court  further  found  that  shortly  after  the  contract  of  March  14, 1872, 
Joseph  Shippen,  an  attorney  of  St.  Louis,  saw  and  examined  its  provisions, 
and  a  few  days  after  told  Burgess  (the  plaintiff)  of  the  contract,  and  that 
thereby  the  Seligmans  were  to  have  control  of  the  road;  and  of  the  stock  and 
bonds,  and  told  Burgess  it  would  be  well  for  him  to  have  a  talk  with  Joseph 
Seligman  before  entering  into  contract  with  the  railroad  for  its  construction. 
Burgees  accordingly  saw  Seligman,  and  testifies  that  the  following  conversa- 
tion ensued:  "  I  told  him  I  had  been  constructing  on  that  Carthage  road,  and 
khat  I  understood  he  was  interested  in  the  road  now;  and  I  would  like  to  talk 
to  him  on  that  matter;  that  this  company  owed  me — or  Cunningham,  who 
was  the  president  of  the  corporation — that  he  owed  me  then  some  money  for 
work  I  had  done  between  there  and  Pierce  City,  and  I  wanted  to  know  what 
the  prospect  was  for  pushing  the  work  forward,  the  means  of  getting  the  iron. 
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and  so  on,  and  he  satd:  'I  tbink  the  best  thing  you  can  do  is  to  go  on  with 
the  work  westward,  and  we  will  have  ample  means  to  get  hold  of  the  local 
bonds.'  It  seems  Cunningham  had  represented  to  him  that  there  was  local 
means  enough  to  grade  the  road,  and  he  suggested  to  me  then  that  I  would 
be  safe  in  going  on  and  entering  into  such  a  contract,  and  then  he  mentioned 
that  he  thought  it  would  be  better  for  all  parties  if  the  load  was  built  and 
the  work  prosecuted  westward." 

Afterwards,  on  June  141872,  Burgess  entered  into  a  contract  with  the  rail- 
road company  for  the  construction  of  the  road  from  Carthage,  Missouri,  to  In- 
dependence, Kansas.  He  immediately  began  work  under  the  contract,  and  so 
continued  until  the  fall  of  1873.  The  bonds  of  the  company  to  the  amount 
of  8864,000  were  issued,  and  were  negotiated  and  sold  by  J.  &  W.  Seligman 
&  Co.,  they  themselves  becoming  holders  of  over  $400,000  thereof.  The  stock 
issued  to  them  was  voted  on  by  ^oo^  at  two  successive  annual  meetings  for 
election  of  directc^s.  The  company  being  unable  to  meet  its  interest  on  the 
bonds,  the  road  and  property  were  delivered  to  the  trustees  of  the  mortgage 
and  sold  in  December,  1874,  and  Joseph  Seligman  and  Josiah  Macy,  as  a  bond- 
holders' committee,  became  purchasers  thereof,  and  the  railroad  corporation 
was  dissolved,  in  conformity  with  the  laws  of  Missouri,  about  the  same  time. 

On  the  fifth  of  November.  1874.  Burgess  obtained  jnilgmant  in  the  district 
.court  of  Cherokee  county,  Kansas,  against  thg.railr0ad-caipacatifiILl&]L3KfiEk 
^dmateiiala.JindfiI  h'"  r^ntrnftj  for  the  »vm  of  878.661.  which  ^udyment  re- 
cited that  it  was  entered  bsCagreemenBTyith  astipulation  that  it  would  be_ 
entitled  to  a  crcxlit-al  the  amnuoOttiTr'Ti  had  hwn  psid  hy  tha  raiirnnd  mm. 
pany  to  subcontractors  and  laborera  of  the  plaintiff,  when  the  exact  amount 
thereof  should  have  been  ascertained  and  proper  vouchnr«  furi^jg^iart-  No 
credltSrhowever.  were  claimed.  The  present  action  was  hmught  tp  recover 
ffle  amount  of  this  Judgment.  The  findings  also  set  out  the  contract  made 
by  iturgess  and  his  associate  with  the  railroad  company,  fourteenth  June, 
1872,  for  constructing  the  road,  by  which  it  appeared  that  they  agreed  to  take 
their  pay  in  township  bonds,  so  far  as  the  same  should  be  furnished. 

Upon  these  facts  the  court  gave  judgment  in  favor  of  the  defend- 
ants.   Burgess  brings  the  case  here  by  writ  of  error. 

The  stattitory  provision  npon  whioh  the  action  is  founded  is  the 
twenty-second  section  of  article  1  of  the  aet  of  MisBonri  relating  to 
private  corporations,  (1  Wagner's  St.  e.  87,)  vrhich  declares  as  fol- 
lows : 

"  If  any  company,  formed  under  this  act,  dissolve,  leaving  debts  nnptdd, 
suits  may  be  brought  against  any  person  orpersops  who  were  stockholders  at 
the  time  of  such  dissolution  without  joining  the  company  in  such  suit,  and  if 
judgment  be  rendered  and  execution  satisfied,  the  defendant  or  defendants 
may  sue  all  who  were  stockholders  at  the  time  of  dissolution  for  the  recovery 
of  the  portion  of  such  debt  for  which  they  were  liable." 

By  section  9  of  article  2  of  the  same  chapter,  it  is  enacted  as  fol- 
lows * 
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"  No  petson  holding  stock  in  any  such  company  as  executor,  administrator, 
guardian,  or  trustee^  and  no  person  holding'  such  stock  as  collateral  security, 
shall  be  personally  subject  to  any  liability  as  a  stockholder  of  such  company, 
but  the  person  pledging  such  stock  shall  be  considered  as  holding  the  same, 
and  shall  be  liable  as  a  stockholder  accordingly,  and  the  estates  and  funds  in 
the  hands  of  such  ezecntor,  adminlstra^r,  guardian,  or  trustee  shall  be  liable, 
in  like  manner  and  to  the  same  extent,  as  the  testator  or  intestate,  or  the 
ward  or  person  interested  in  such  fund,  would  have  been  if  he  had  been  Ut- 
ing  and  competent  to  act,  and  held  the  stock  in  his  own  name." 

The  first  questicHi  for  oonsideration  is  whether  the  plaintiff's  claim 
was  established.  He  relied  on  the  jadgment  reoovered  by  him  against 
the  corporation  in  Kansas.  It  is  contended  by  the  defendants  that 
this  judgment  cLoes  not  establish  any  debt  due  to  the  plaintiff. 
KntjgA  ^h\py  that  thfl  nhiflnjaon  js  pot  Bound.  The  judgment,  as 
against  the  corporation  and  it^  pyivj^a,  doaa  eatablish  the  debt 
named  therein  as  dne  to  the  plaintiff^Jmt  sobjeqt  to  a  jef easanca  for 
saoh  an  amonnt~SB  imgHt  lieBHown  to  have  been  paid  to  snbcontract- 
ors  and  laborers  by  the  corporation.  !l!he  defendants,  as  well  as  the 
corporation,  were  hi  liberty  to  show  any  credits  which,  by  the  stipa> 
lation,  were  properly  applicable  in  redaction  of  the  amount  of  the 
judgment.  None  sneh  were  shown,  lUr^ttempted  to  be  ghown.  Un- 
til sneh  credits  were  shown  the  jndgynent  stood  valid  forjihe  whole 
amonnt.  It  was  not  for  the  plaintiff,  but  for  the  defendants,  to  show 
that  any  sneh  credits  existed. 

The  next  and  principal  qaestion  is  whether  J.  &  W.  Seligman  & 
&  Co.,  or  J.  &  W.  Seligman,  were  stockholders  of  the  Memphis,  Car- 
thage &  Northwestern  Bailroad  Company  within  the  meaning  of  the 
law.  Did  the  60,000  shares  of  stock  belong  to  them?  or  did  they 
hold  it  by  way  of  tmst  or  as  collateral  seoority  for  the  ftilfillment  of 
the  company's  obligations  in  relation  to  the  bonds  ?  The  courts  in 
England,  and  some  in  this  eouQtry,  hare  gone  very  far  in  sustaining 
a  liability  for  unpaid  subscriptions  to  stock  against  persons  holding 
the  same  in  any  capacity  whatever,  whether  as  trustees,  guardians, 
or  executors,  or  merely  as  collateral  security.  It  cannot  be  denied 
that,  in  some  cases,  the  extreme  length  to  which  the  doctrine  has  been 
poshed  has  operated  very  harshly ;  and  in  oases  in  which  the  corpo- 
ration itself  has  no  just  right  to  enforce  payment,  and  where  no  bad 
faith  or  fraudulent  intent  has  intervened,  it  may  be  doubted  whether 
creditors  ha^e  any  bettor  right,  unless  by  force  of  some  express  pro- 
vision of  a  statutia.  The  Missouri  statute  recognizes  the  justice  of 
making  a  discrimination  between  those  who  hold  stock  in  their  own 
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right,  and  those  who  hold  it  merely  in  a  representative  capacity,  or 
as  truflteefl,  or  by  way  of  collateral  security. 

Upon  a  careful  examination  of  the  facts  fonnd  in  this  case  we  do 
not  see  bow  a  reasonable  doubt  can  exist  that  the  Seligjaanaiifildtke 
stock  in  question  as  trustees^  an^  custodians  i>y_  waj_flL_Cflllalfiral 
security  for  themselYgs  and  the  purchasers  of  ..the  baiids»_  That  was 
clearly  the  intent  of  the  parties,  declared  in  almost  so  man;  words; 
and  that  intent  most  prevail,  unless,  by  some  inadvertency  in  carrying 
it  out,  the  Seligmans  have  been  unwittingly  caaght  in  some  legal  snare 
of  which  the  creditors  can  take  advantage.  By  the  contract  executed 
between  them  and  the  corporation  they  were  to  act  as  its  financial 
agents  in  the  disposal  of  its  bonds,  and  to  make  adduces  of  money 
from  time  to  time  to  enable  the  company  to  get  the  necessary  iron 
for  completing  its  road  and  equipment  for  running  it.  The  company 
were  to  prepare  the  superstructure  and  procure  the  ties,  and  every- 
thing  necessary  by  way  of  preparation  for  laying  the  iron  down ;  and 
was  to  do  this  by  means  of  the  resources  it  had  already  secured,  and 
expected  to  obtain,  from  the  township  subscriptions,  in  order  that  the 
mortgage  to  be  given  as  security  for  the  bonds  might  be  good  and 
valid  for  that  purpose;  and  the  company  further  agreed  to  deposit 
with  Seligman  Se  Go.  a  majority  of  its  capital  stock,  to  remain  in 
their  control  for  the  term  of  one  year  at  least.  The  re»sonable  in- 
ference is  that  this  deposit  of  stock  was  to  be  made  for  the  purpose 
alleged  in  defendant's  answer,  namely,  as  security  for  the  payment 
of  the  bonds,  and  to  enable  Seligman  &  Co.  to  control  the  corporation, 
and  see  that  its, affairs  were  honestly  conducted  and  the  earnings 
properly  applied.  The  resolution  of  the  directors,  adopted  for  car- 
rying  out  this  agreement,  is  to  the  same  purport  and  effect :  it  directs 
that,  in  making  negotiations  for  money  with  Seligman  &  Co.,  certifi- 
cates for  s  majority  of  the  capital  stock  should  be  issued  to  them  to 
hold  in  tnut  for  the  period  of  12  months ;  and  when  the  stock  waa 
entered  upon  the  transfer-book  in  the  name  of  J.  &  W.  Seligman,  it 
was  characterized  as  being  "held  in  escrow." 

The  terms  used  may  not  have  been  strictly  technical.  The  issu- 
ing of  the  stock  in  their  names  may  not  have  been  a  "deposit"  or  an 
"escrow"  in  the  strict  sense  of  those  words ;  but  the  intent  is  very 
clear  that  the  stock  was  not  to  be  regarded  as  their  stock,  but  as  be- 
longing to  the  company,  though  in  their  names,  and  that  it  was  to 
be  held  by  them  simply  as  a  security.  They  nevjsr  sabscribed  for 
the  stock;  they  never  became  indebted  to  the  company  for  it;  th& 
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jompany  never  aoqnired  any  right  to  demand  from  them  a  single 
dollar  on  bcoount  of  it.  Though  iBsued  in  form,  it  was  only  issued 
in  a  qualified  sense,  to  subserve  a  specific  purpose  by  way  of  col* 
lateral  security  for  a  limited  period,  and  was  returnable  to  the  com- 
pany when  that  purpose  should  be  aocomplished.  It  seems  to  us 
that  the  Seligmans,  in  taking  and  holding  the  stock,  held  it  merely  in 
trust  by  way  of  collateral  security  for  themselves  and  otbors,  and 
that  they  were,  therefore,  within  the  express  exception  made  by  the 
law  in  favor  of  those  holding  stock  in  that  way. 

It  is  Di^ed,  however,  that  they  are  estopped  from  claiming  the 
benefit  of  this  exemption  by  their  conduct  in  being  represented  and 
voting  at  stockholders'  meetings.  But  if  the  law  allows  stock  to  be 
held  in  trust,  or  as  collateral  security,  without  personal  liability, 
and  if,  as  we  suppose,  the  dear  effect  of  the  contract  was  to  create 
such  a  holding  in  this  case,  we  do  not  see  how  the  doctrine  of  estop- 
pel can  apply.  The  only  parties  to  complain  would  be  the  other 
stockholders,  who  might,  perhaps,  complain  that  stock  held  merely 
in  trust,  or  as  collateral  security,  is  not  entitled  to  participate  with 
them  in -the  privilege  of  voting.  But  from  them  no  complaint  is 
heard.  Creditors  could  not  complain,  for,  on  the  hypothesis  that 
stock  may  lawfully  be  held  at  all  in  trust,  or  as  collateral  security, 
without  incurring  liability  to  them,  the  act  of  voting  on  the  stock 
cannot  injure  or  affect  them.  In  the  absence  of  such  a  law  the  case 
might  be  very  different.  Undoubtedly  it  has  been  held,  in  cases  in> 
numerable,  that  acting  as  a  stockholder  binds  one  as  such ;  but  that 
is  where  the  law  does  not  allow  stock  to  be  held  at  all  without  incur- 
ring all  the  liabilities  incident  to  such  holding.  The  present  is  an 
action  at  law  based  upon  the  supposed  liability  of  the  defendants 
under  a  statute  which  makes  the  distinction  referred  to,  and  which 
does  not  make  all  stockholders  liable  indiscriminately.  We  think 
that  this  makes  a  material  difference.  If  the  defendants  can  show, 
as  we  think  they  have  shown,  that  they  are  within  the  exception  of 
the  statnte,  the  statutory  liability  does  not  apply  to  them. 

It  is  by  no  means  clear,  however,  that  J.  &  W.  Seligman  did  not 
have  a  right  to  vote  on  the  stock,  even  as  against  the  stockholders. 
When  the  law  provides  that  if  a  person  holds  stock  as  a  trustee,  or 
by  way  of  collateral  security  only,  he  shall  not  be  personally  liable 
for  the  company's  debts,  it  supposes  that  the  stock  shall  be  holden, 
and  that  the  pledgee  or  trustee. shall  be  the  holder.  If,  then,  the 
law  is  to  have  any  force  or  effect,  the  mere  fact  of  holding  cannot  be 
▼.3— » 
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itet  np  as  &  krai  or  estoppel  against  proof  of  the  manner  and  eharae* 
ter  of  such  holding.  And  if  snch  pledgee  or  trustee  may  be  a 
bolder  of  the  stock  in  that  character,  is  he  bound  to  be  perfectly 
passive  in  his  holding  ?  He  will  not  be  entitled  to  any  dividends  or 
profits,  it  is  true,  or,  if  he  receives  dividends  or  profits,  he  mast  ac- 
count therefor;  but  is  it  certain  that  he  may  not  lawfully  vote  on  the 
stock?.  An  excQutor;  administrator,  guardian,  or  trustee  certainly 
may  vote;  and  whore  is  the  rule  to  be  found  that  a  holder  for  collat- 
eral security,  under  a  law  which  permits  such  holding,  may  not  vote 
on  the  stock  so  held  without  losing  his  character  as  a  mere  pledgee? 
But,  as  before  said,  if  the  pledgee  in  voting  the  stock  *Tfnu^  bis  rights 
as  such  pledgee,  it  cannot  have  the  effect  of  making  %he  stock  his  own. 
No  one  is  injured,  and  no  one  can  complain  except  the  other  stock- , 
holders  whose  rights  are  invaded. 

The  line  of  authorities  usually  quoted  to  show  that  those  who  actually 
bold  stock,  and  who  manifest  a  voluntary  or  intentionfil  holding  by 
voting  on  it,  or  receiving  dividends  or  other  benefit  from  it,  consists 
mainly  of  oases  in  which  parties  have  been  held  as  corporators  or 
associates  as  between  themselves  and  the  corporation  or  joint-stock 
association,  and  as  such  incidentally  liable  to  the  creditors  of  such 
companies.  Sir  Nathaniel  Lindsley,  in  his  able  Treatise  on  Part- 
nership, has  amply  discussed  the  whole  subject  upon  the  platform  of 
the  English  decisions.  His  fundamental  proposition  is  this:  "The 
type,  then,  of  a  member  or  shareholder  of  a  company  is  a  person  whc 
has  agreed  to  become  a  member,  and  with  respect  to  whom  all  condi- 
tions precedent  to  the  acquisition  of  the  rights  of  a  member  have  been 
duly  observed.  *  *  *  In  practice,  difficulties  are  only  presented 
where  this  standard  is  not  reached;  and  tixt  important  question  reaJly 
is  to  what  extent  it  can  be  departed  from,  and  membership  be  never- 
theless constituted."  Volume  1,  p.  128.  He  then  devotes  many  pages 
to  show,  by  adjudged  cases,  how  a  man  may  be  held  as  a  corporator 
by  the  company  itself,  by  holding  himself  out  as  such,  as  by  tajung 
dividends,  etc.  Now,  in  the  present  case,  the  relation  of  i.  &  W. 
Seligman  &  Co.  to  the  corporation  is  expressly  settled  and  fixed  by 
the  written  contract  between  them.  We  have  already  examined  that 
contract,  and  have  shown  that  the  stock  issued  by  the  corporation  to  J. 
&  W.  Seligman  &  Go.  was  issued  to  them  only  as  trustees  and  by  way 
of  coUateral  security.  The  proposition  that  the  corporation  could 
hold  them  as  subscribers  to  its  stock  would  be  in  flat  defiance  of  the 
contract  in  whole  and  in  every  part.  We  do  not  know  of  any  iron  rule 
of  law  which  would  prevent  them  from  showing  this  contract  relation 
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between  them  and  the  company.  It  is  the  origin  and  fonndation  of  their 
whole  connection  with  it.  The  sufficiency  of  the  evidence  to  control 
their  ttattu  towards  the  company  i^  another  thing.  Its  competency 
seems  to  as  free  from  doubt.  When  examined,  it  shows,  as  before 
stated,  that  as  between  them  and  the  company  the  latter  has  no  claim 
whatever  against  them  in  relation  to  the  stock  except  to  have  it  re« 
turned  when  properly  required,  after  the  purpose  of  its  issue  had  been 
accomplished.  It  belongs  to  the  company,  and  to  it  alone.  J.  &  W. 
Seligman  are  mere  trustees  or  custodians  of  it  for  a  special  purpose, 
that  purpose  being  collateral  security. 

In  this  connection  we  may  properly  refer  to  the  decision  of  the 
court  of  appeals  of  Maryland  in  the  case  of  Matthews  v.  Albert,  24. 
Md.  527,  which  was  a  case  arising  upon  the  Maryland  statute  from 
which  that  of  Missouri  was  copied,  so  far  as  relates  to  the  exception 
of  those  holding  stock  in  trust  or  as  collateral  security.  That  was  m 
suit  in  equity  brought  against  stockholders  to  render  them  liable  foi 
the  company's  debts.  One  of  them,  by  the  name  of  Tieman,  had 
loaned  money  to  the  corporation,  and,  as  security  for  its  payment,  s 
certificate  of  stock  had  been  issued  to  him.  After  its  issue  an 
indorsement  was  made  on  it  by  the  president  of  the  corporation  to 
'the  effect  that  it  had  been  deposited  with  Tieman  as  collateral  secu- 
rity for  the  loan.     The  court  said: 

"The  claim  of  W.  H.  Tieman  is  for  $2,000,  money  alleged  to  be  loaned  to 
the  company  on  the  eighth  of  January,  1859.  But  it  is  insisted  by  the  appel- 
lees that  Tieman,  instead  of  being  a  non-stockholding  creditor,  is,  according  U> 
the  evidence,  a  stockholder,  and  as  much  liable  as  the  Alberts.  We  do  not 
concur  in  this  view  of  the  relation  of  Tieman  to  the  company.  In  our  opin< 
ion  his  claim  is  for  money  loaned,  and  the  stock  transferred  to  him  was  heM 
by  him  as  collateral  security  for  his  loan,  and,  so  holding  it,  he  is  not  person- 
ally subject  to  any  liability  as  stockholder,  but  is  protected  by  the  provisiou 
of  the  twelfth  section  of  the  act  of  1852,  o.  838."  • 

A  similar  decision  in  a  case  arising  npon  a  like  statute  in  New 
Tork  was  made  by  the  commissioners  of  appeal  of  that  state  in  the 
case  of  MacMahon  v.  Macy,  51  N.  Y.  155.  The  New  York  railroad 
act  of  1850,  as  amended  by  the  act  of  1854,  made  stockholders  liable 
to  creditors  of  the  compaby  for  the  amount  unpaid  on  their  stock: 
but  the  eleventh  section  of  the  act  contained  precisely  the  same  pro- 
vision as  that  in  the  ninth  section  of  the  Missouri  law,  that  no  person 
holding  stock  as  executor,  administrator,  guardian,  or  trustee,  and 
no  person  holding  stock  as  collateral  security,  should  be  personally 
subject  to  any  liability  as  stockholders,  imposing  the  liability,  hoW' 
ever,  as  the  Missouri  law  does,  on  the  pledgeor  or  cettui  que  trutt. 
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Macy  was  saed  as  a  stockholder,  and  it  was  shown  on  the  trial  that 
the  stock  held  by  him  was  transferred  to  him  as  collateral  security. 
The  referee  refased  to  give  any  effect  to  this  evidence,  holding  that 
parol  evidence  could  not  be  received  to  contradict  or  vary  the  written 
assignments  or  transfers,  which  were  absolute  in  form.  The  com- 
missioners of  appeal,  on  this  branch  of  the  case,  said : 

"  In  this  he  erred.  It  is  always  competent  to  show  that  an  assignment  oi 
conveyance  absolute  in  form,  was  only  intended  as  a  security.  There  is  noth- 
ing in  any  statute  which  makes  the  books  of  the  company  incontrovertible 
evidence  of  ownership  of  stock.  A  person  may  be  the  absolute  legal  and 
equitable  owner  of  stock  without  any  transfer  appearing  upon  the  books." 

All  the  judges  of  the  commission  concurred  in  this  opinion. 

We  do  not  well  see  how  any  different  conclusion  could  logically 
have  been  arrived  at.  If  the  law  declares  that  stock  held  as  collat- 
eral security  shall  not  make  the  holder  liable,  sorely  it  must  be  com- 
petent to  show  that  it  is  so  held.  And  when  this  fact  is  once  estab- 
lished, there  is  an  end  of  the  application  of  estoppel,  unless  it  can 
be  invoked  by  some  party  who  has  been  specially  misled  by  the  con- 
duct of  the  defendants. 

It  is  urged  by  the  plaintiff  in  this  case  that  the  defendants  are 
estopped  as  to  him,  because  of  a  certain  conversation  between  Joseph 
Seligman  and  himself  before  he  entered  into  the  contract  for  con* 
struction.  We  have  carefully  examined  the  account  given  of  this 
conversation  by  the  plaintiff  himself,  and  we  see  nothing  in  it  which 
at  all  compromits  the  defendants  on  the  question  of  their  actual 
status  and  position  in  the  affairs  of  the  company.  Especially  may 
this  be  said  in  view  of  the  fact  that,  prior  to  that  conversation,  an 
a,ttorney,  who  had  inspected  the  contract  of  Seligman  &  Co.,  told 
him  of  it,  and  that  it  would  be  well  for  him  to  have  a  talk  with 
Joseph  Seligman  before  entering  into  contract  with  the  railroad  com- 
pany for  its  construction.  The' general  purport  of  the  conversation 
which  he  afterwards  had  with  Seligman  was  that  Seligman  advised 
him  to  take  the  contract  and  go  on  with  the  work,  as  the-best  thing 
for  all  parties,  as  there  would  be  ample  means  to  get  bold  of  the 
local  bonds,  which  would  be  sufficient  to  grade  the  road.  Surely 
there  was  nothing  in  this  conversation  to  estop  the  defendants  from 
showing  what  their  real  position  was  with  regard  to  the  stock  which 
they  held. 

But  the  appellant's  counsel,  with  much  confidence,  press  upon  our 
attention  the  decisions  of  the  supreme  court  of  Missouri  on  the  ques- 
tions involved  in  this  case,  and  on  the  very  transactions  which  we  are 
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tonsidering.  That  ootixt,  sinoe  the  deteiminatioa  of  this  ease  by  t'n*. 
eiroiut  court,  has  given  judgment  in  two  oases  adversely  to  the  jndg- 
ment  in  this,  and  to  the  views  above  expressed.  The  first  case  was 
ibat  of  Oritwold  v.  Seligman,  decided  in  November,  1880 ;  the  other, 
that  of  i^W  v.  SeUgman,  decided  in  February,  1882,  .in  which  the 
former  case  was  substantially  followed  and  confirmed.  The  case  of 
Qriswold  v.  SeUgman  seems  to  have  been  very  fully  and  carefully  con- 
sidered.  We  have  read  the  opinion  of  the  eoort  and  the  dissenting 
opinion  of  one  of  the  judges  with  much  attention,  but  we  are  unable 
to  come  to  the  conclusion  reached  by  the  majority. 

We  do  not  consider  onrselves  bound  to  follow  the  decisions  of  the 
state  court  in  this  esse.  When  the  transactions  in  controversy  oc- 
onrred,  and  when  the  case  was  under  the  consideration  of  the  circuit 
court,  n6  constmction  of  the  statute  had  been  given  by  the  state  tri- 
bunals contrary  to  that  given  by  the  circuit  court.  Ine  federal  courts 
have  an  independent  jurisdiction  in  the  administration  of  state  laws, 
cA-ordinate  with,  and  not  subordinate  to,  that  of  the  state  courts,  and 
are  bound  to  exerdse  their  own  jadgment  as  to  the  meaning  and  ef- 
fect of  those  laws.  The  existence  of  two  co-ordinate  jurisdictions  in 
the  same  territory  is  peculiar,  and  the  results  would  be  anomalous 
and  inconvenient  but  for  the  exercise  of  mutual  respect  and  defer- 
ence. Since  the  ordinary  administration  of  the  law  is  carried  on  by 
the  state  courts,  it  necessarily  happens  that  by  the  course  of  their 
decisions  certain  rules  are  established  which  become  rules  of  property 
and  action  in  the  state,  and  have  all  the  effect  of  law,  and  which  it 
would  be  wrong  to  disturb.  This  is  especially  true  with  regard  to  the 
law  of  real  estate,  and  the  construction  of  state  constitutions  and  stat- 
utes. Such  established  rules  are  always  regarded  by  the  federal 
floorts,  no  less  than  by  the  state  courts  themselves,  as  authoritative 
declarations  of  what  the  law  is.  But  where  the  law  has  not  been  thus 
settled,  it  is  the  right  and  duty  of  the  federal  courts  to  exercise  their 
own  judgment;  as  they  also  always  do  in  reference  to  the  doctrines 
of  commercial  law  and  general  jurisprudence.  So,  when  contracts  and 
transactions  have  been  entered  into,  and  rights  have  accrued  thereon 
under  a  particular,  state  of  the  decisipns,  or  when  there  has  been  no 
decision  of  the  state  tribunals,  the  federal  courts  properly  claim  the 
right  to  adopt  their  own  interpretation  of  the  law  applicable  to  the 
case,  although  a  different  interpretation  may  be  adopted  by  the  state 
courts  after  such  rights  have  accrued.  But  even  in  such  cases,  for 
the  sake  of  harmony  and  to  avoid  confusion,  the  federal  courts  will 
lean  towards  an  agreement  of  views  with  the  state  courts  if  the  (jnes- 
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tion  seems  to  them  balanced  -with  doubt.  Acting  on  these  pnneiples, 
founded  &»  they  are  on  comity  and  good  sense,  the  courts  of  the 
United  States,  without  sacrificing  their  own  dignity  as  independent 
tribunals,  endeavor  to  avoid,  and  in  most  cases  do  avoid,  any  un- 
seemly conflict  with  the  well-considered  decisions  of  the  state  courts. 
As,  however,  the  very  object  of  giving  to  the  national  courts  jarisdio- 
tion  to  administer  the  laws  of  the  states  in  controversies  between  cit- 
izens of  different  states  was  to  institute  independent  tribunals,  which, 
it  might  be  supposed,  would  be  unaffected  by  local  prejudices  and 
sectional  views,  it  would  be  a  dereliction  of  their  duty  not  to  exercise 
an  independent  judgment  in  oases  not  foreclosed  by  previous  adjudi- 
oation.  As  this  matter  has  received  our  special  consideration,  we 
have  endeavored  thus  briefly  to  state  our  views  with  distinctness,  in 
order  to  obviate  any  misapprehensions  that  may  arise  from  language 
and  expressions  used  in  previous  decisions.  The  principal  cases  bear- 
ing  upon  the  subject  are  referred  to  in  the  margin,  but  it  is  not 
deemed  necessary  to  discuss  them  in  detail,  (a) 

In  the  present  case,  as  already  observed,  when  the  transactions  in 
question  took  place,  and  when  the  decision  of  the  circuit  court  was 

(a)McEoen  y.  Delanoy's  Lessee,  5  Cranch,  12;  Polk's  Lessee  ▼.  Wendell,  9  Cratch, 
98  ;  Thatcher  v.  Powell,  6  Wheat.  127 ;  Preston's  Heirs  v.  Bowmar,  Id.  681 ;  Daly  ▼. 
James,  8  Wheat.  495 ;  Elmendorf  t.  Taylor,  10  Wheat.  159-169 ;  Bhelby  v.  Guy,  11 
Wheat.  867 ;  Jackson  v.  Chew,  12  Wheat.  167, 168 ;  Fullerton  v.  Bank  U.  8. 1  Pet. 
614 ;  Gardner  ▼.  Collins  2  Pet.  85 ;  U.  8.  ▼.  Morrison,  4  Pet.  136 ;  Green  ▼.'  Neal'a 
Lessee,  6  Pet.  295, 300 ;  Groves  v.  Slaughter,  15  Pet.  497 ;  8wift  v.  Tyson,  16  Pet. 
18-20 ;  Carpenter  v.  Washington  Ins.  Co.  Id.  511 ;  Carroll  v.  Soflord,  3  How.  460 ; 
Lane  ▼.  Vick,  Id.  476  ;  Rowan  t.  Runnels,  5  How.  139  ;  Smith  t.  Eernochan,  7  How. 
219;  Mesmith  y.  8heldon,  Id.  818:  Williamson  v.  Berry,  8  How.  6S8,.659;  Van 
Rensselaer  v.  Eeamey,  11  How.  318  ;  Webster  v.  Cooper,  14  flow.  504 ;  Ohio  Life 
&  Trust  Co.  y.  De  Bolt,  16  How.  431,432;  Beauregard  v.  New  Orleans,  18  How.  500- 
603;  Watson  y.  Tarpley,  Id.  619 ;  Pease  y.  Peck,  Id.  598,  699  ;  Morgan  y.  Curtenius, 
20  How.  1 ;  League  v.  Egery,  24  How.  266 ;  Buydam  y.  Williamson,  Id.  433 ;  8.  C. 

6  Wall.  736;  Lefflngwell  v,  Warren,  2  Black,  603;  Mercer  Co.  v.  Hacket,  1  Wall. 
96,  96;  Gelpckey.  City  of  Dubuque,  Id.  175;  8eybert  y.  Pittsburgh,  Id.  273,  274; 
Hayemeyer  y.  Iowa  City,  3  Wall.  294,  303;  Thomson  y.  Lee,  Id.  330;  Christy  y. 
y.  Pridgeon,  4  Wall.  203 ;  Mitchell  y.  Burlington,  Id.  274,  275 ;  Lee  Co.  y.  Rogers, 

7  Wall.  183-187;  BuU  y.  Muscatine.  8  Wall.  683 ;  City  v.  Lanuon,  9  Wall.  485; 
Olcott  y.  Sup'rs  of  Fond  du  Lac,  16  Wall.  678 ;  Sup'rs  v.  U.  8.  18  Wall.  81,  82; 
Boyce  y.  Tabb,  Id.  648  ;  Township  of  Pine  Qroye  y.  Talcott,  19  Wall.  677 ;  Elm- 
wood  y.  Marcy,  93  U.  8.  294;  State  Railroad  Tax  Cases,  Id.  617;  Ober  y.  Galla- 
gher, 93  V.  8.  207 ;  Ottawa  y.  Perkins,  94  U.  8.  260,  267,  268;  Davie  y.  Brlggs,  97 
U.  8.  637,  638  ;  Fairfield  y.  Gallatin  Co.  100  U,  8. 47,  65  ;  Gates  y..Bank  of  Mont- 
gomery, Id.  246  ;  Douglas  y.  Pike  Co.  101  U.  8.  686,  687 ;  Barrett  v.  Holmes,  103 
U.  8.  655 ;  Town  of  Thompson  v.  Feirine,  103  U.  8.  816 ;  Same  Case,  Oct.  Term, 
1882,*  [106  U.  S.J 

•lSvr.CT.Bsp.664,M3. 
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rendered,  not  only  was  there  no  settled  construction  of  the  statute  on 
the  point  under  consideration,  bat  the  Missouri  cases  referred  to 
arose  upon  the  identical  transactions  which  the  circuit  court  was 
called  upon,  and  which  we  are  now  called  upon,  to  consider.  It  can 
hardly  be  contended  that  the  federal  court  was  to  wait  for  the  state 
courts  to  decide  the  merits  of  the  controrersy  and  then  simply  regis- 
ter their  decision;  or  that  the  judgment  of  the  circuit  court  should 
be  reversed  merely  because  the  state  court  has  since  adopted  a  differ- 
ent view.  If  we  could  see  fair  and  reasonable  ground  to  acquiesce 
in  that  view,  we  should  gladly  do  so ;  but  in  the  exercise  of  that  in- 
dependent judgment  which  it  is  our  duty  to  apply  to  the  case,  we 
are  forced  to  a  different  conclusion.  The  eases  of  Pease  v.  Peck,  18 
How.  598,  and  Morgan  v.  Cvirteniiu,  20  How.  1,  in  which  the  opin- 
ions of  the  coort  were  delivered  by  Mr.  Justice  Gbibb,  are  precisely 
in  point. 

The  cardinal  position  assumed  by  the  state  court  is  that,  inas- 
much as  certificates  of  stock  were  in  fact  issued  to  and  accepted  by 
J.  &  W.  Seligman,  and  they  voted  on  the  stock,  they  are  absolutely 
estopped  from  denying  that  they  are  the  owners  of  the  stock,  subject 
to  all  the  liabilities  incident  to  that  relation;  and  that  they  cannot 
have  the  benefit  of  the  exception  accorded  by  the  law  to  those  who 
hold  stock  as  collateral  security,  because,  as  the  court  holds,  that  ex- 
emption only  applies  to  those  who  have  received  stock  in  that  way 
from  some  stockholder  who  can  be-  made  liable  as  a  stockholder,  and 
not  to  those  who  have  received  stock  from  the  corporation  itself  by 
way  of  collateral  security. 

The  first  position,  that  the  acceptance  of  the  stock,  and  voting 
upon  it,  absolutely  precluded  the  defendants'from  denying  that  they 
are  owners  of  the  stock,  has  been  already  considered.  The  great 
mass  of  authorities  relied  on  by  the  supreme  court  of  Missouri,  on 
this  part  of  the  case,  English  as  well  as  American,  are  cases  in  which 
parties  have  been  held  as  corporators  or  associates  as  between  them- 
selves and  the  corporation,  and  upon  that  footing  have  been  held 
responsible  to  creditors  when  the  rights  of  creditors  l\ave  been  in 
question.  We  think  that  we  have  sufficiently  shown  that  these  author- 
ties  cannot  govern  the  case  in  hand  if  any  effect  is  to  be  given  to  the 
law  of  Missouri,  exempting  from  personal  liability  those  who  hold 
stock  in  a  fiduciary  character  or  by  way  of  collateral  security.  We 
wiU,  therefore,  briefly  examine  the  other  position,  that  this  law  doe« 
not  apply  to  those  who  receive  stock  as  collateral  security  from  the 
corporation  itself. 
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The  argument  that  the  exemption  from  liability  in  oases  of  stook 
held  as  collateral  seourity  applies  only  to  those  who  have  received 
it  from  third  persons  who  were  stockholders,  and  who  can  be  proceeded 
against  as  saoh,  seems  to  ns  misound,  and  contrary  both  to  the  words 
and  the  reason  of  the  law.  It  takes  for  granted  that  stook  cannot 
be  received  as  collateral  seonrity  from  the  corporation  itself  and  still 
belong  to  the  corporation,  and  yet  we  know  that  such  transactions 
are  very  common  in  the  bnsiness  of  this  ooontiy.  The  words  of  the 
statute  are  positive,  and  relate  to  all  holders  of  stock  for  collateral 
security.  They  are  as  follows:  "No  person  holding  stock  in  any 
such  company  as  executor,  administrator,  gnardian,  or  trustee,  and 
no  person  holding  such  stook  as  collateral  security,  shall  be  person- 
ally subject  to  any  liability  as  stockholder  of  such  company."  The 
reason  of  this  law  is  derived  from  the  gross  injustice  of  making  a 
a  person  liable  as  the  owner  of  stock  when  he  only  holds  it  in 
trust  or  by  way  of  seourity,  and  from  the  inexpediency  of  putting  a 
dog  upon  this  species  of  property,  which  will  have  the  effect  of  mak- 
ing it  unavailable  to  the  owner,  or  of  deterring  prudent  and  responsi- 
ble men  from  accepting  positions  of  trust  where  any  such  property  is 
concerned.  It  seems  to  us  that  not  only  the  law,  but  the  reason  upon 
which  it  is  founded,  applies  to  the  holders  of  stock  as  collateral  secu- 
rity, whether  received  from  an  individual  or  from  the  corporation 
itself.  It  is  argued,  however,  that  the  remaining  .words  of  the  law 
are  repugnant  to  this  view.     These  words  are  as  follows: 

"Bat  the  person  pledging  such  stock  shsill  be  considered  as  holding  the 
same,  and  eball  be  liable  as  a  stockholder  accordingly,  and  the  estates  and  funds 
in  the  hands  of  such  executor,  administrator,  guardian,  or  trustee  shall  be 
liable,  in  like  manner  an<T  to  the  same  extent,  as  the  testator  or  intestate,  or 
the  ward  or  person  interested  in  such  fund,  would  have  been  if  he  had  been 
living  and  competent  to  act,  and  held  the  stock  in  his  own  name." 

The  argument  is  that  these  words  imply  that  there  must  always  be 
oume  person  or  estate  to  respond  for  the  stock,  or  else  the  exemption 
cannot  take  effect.  The  obvious  answer  is  that  this  clause  fixes  the 
liability  uppn  the  pledgeor  as  a  stockholder,  where  there  is  a  pledgeor 
wbo  can  be  made  liable  in  that  character.  When  the  corporation 
'  pledges  its  own  stock  as  collateral  security,  though  it  cannot  be  pro- 
ceeded against  as  a  stockholder  eo  nomine,  the  reason  is  because  it  is 
primary  liable,  before  all  stockholders,  for  all  its  debts.  In  such  a 
case  the  clause  last  quoted  would  not  strictly  apply  to  it;  but  the 
holder  of  its  stock  as  collateral  seourity  would  be  within  both  the  let- 
ter and  the  spirit  of  the  first  clause.     It  is  supposed  that  some  fla- 
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grant  injastioe  iroald  ensue  if  there  was  not  some  one  who  coald  be 
reached  as  a  stockholder  in  every  case  of  stock  pledged  as  collateral 
security ;  hence,  stock  pledged  by  the  corporation  itself  must  be  re- 
garded as  belonging  to  the  pledgee,  tboogb  no  other  pledgee  of  stock 
is  treated  in  this  way.  Where  is  the  justice  of  this?  Why  should 
the  stock  be  necessarily  considered  as  belonging  to  some  one  besides 
the  corporation  itself  ?  Is  any  one  harmed  by  considering  the  cor- 
poration as  its  true  owner?  If  the  stock  had  not  been  issued  as  col- 
lateral security,  it  would  not  have  been  issued  at  all;  it  would  not 
have  been  in  existence.  Would  the  creditors  have  been  any  better 
off  in  such  case  ?  They  are  better  off  by  the  issue  of  the  stock  as 
collateral,  because  the  general  assets  of  the  company  have  received 
the  benefit  of  the  moneys  obtained  by  means  of  the  pledge.  The 
more  closely  the  matter  is  examined,  the  more  unreasonable  it  seems 
to  deny  to  a  pledgee  of  the  corporation  the  same  ezemptiou  which  is 
extended  to  the  pledgee  of  third  persons.  We  think  that  the  one 
equally  with  the  other  is  protected  by  the  express  words  and  true 
spirit  of  the  law. 

We  might  pursue  the  subject  further,  and  examine  in  detail  the 
suggestions  and  authorities  adduced  by  the  learned  court  which  de- 
cided the  eases  of  Oriswold  y.  Seligman  and  Fisher  v.  Seligman,  but  it 
IB  unnecessary.  What  we  have  said  is  sufficient  to  indicate  sub- 
stantially the  grounds  on  which  we  feel  obliged  to  dissent  from  its 
conclusions.  In  our  judgment  the  facts  found  by  the  court  below 
make  out  a  clear  case  of  stock  held  in  trust  and  by  way  of  collateral 
security  only,  and  the  judgment  rendered  thereon  was  ooizeot. 

Judgment  affirmed.   . 


<107  u.  a  8) 

Ekbbt,  Adm'r,  ete.,  v.  Piluib  and  othen. 

(Januaiy  29, 1888.) 
Wbtt  or  Error— Waivieb  or  Kelbasb  or  Brror»— Ebtofpxl — Jurxbdictioit— 

FsDBRAIi  QCKBTIOIT. 

No  waiver  or  release  of  errors,  operating  aa  a  bar  to  the  farther  prosecution  of  an 
appeal  or  writ  of  error,  can  be  implied,  except  from  conduct  which  Is  incon- 
■latent  with  the  claim  of  a  right  to  reverse  the  Judgment  or  decree  which  it  la 
•ought  t«  bring  into  review. 

The  ftust  that  the  plaintifT  in  error  had  accepted  ths  amount  awarded  in  the  decree 
brought  up  by  writ  of  error,  does  not  estop  him  from  prosecuting  the  writ  of 
error  and  procuring  a  reversal  of  the  decree. 
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'NVliere  the  supreme  court  of  errors  of  a  state  failed  to  gi7o  to  a  Judgment  of  the 

supreme  court  of  the  District  of  Columbia  its  due  effect,  a  question  is  presented 
which  may  be  brought  before  this  court  on  appeal,  or  by  writ  of  error. 

Iq  Error  to  the  Supreme  Court  of  Errors  of  the  State  of  Conneoti* 
cut. 

The  plaintiff  in  error,  in  January,  1872,  brought  his  action  in  the 
supreme  court  of  the  District  of  Columbia,  against  Stanton  arid  Palmer, 
to  recover  compensation  for  professional  services  alleged  to  have  been 
rendered, in  their  behalf  and  at  their  request,  by  his  intestate,  Robert 
J.  Atkinson,  in  prosecuting  and  recovering  for  them  the  amount  of 
certain  claims  in  their  favor  against  the  United  States.  In  this  ac- 
tion the  defendants  appeared  and  defended,  and  judgment  was  ren- 
dered against  them  upon  a  verdict  for  $9,185.18.  Upon  a  writ  of.er- 
ror,  issued  out  of  this  court,  this  judgment  was  aMrmed,  upon  grounds 
which  appear  in  the  report  of  the  case.  Stanton  v.  Embry,  93  U.  S. 
548.  Subsequently,  in  1877,  the  plaintiff  in  error  brought  his  action 
upon  this  judgment  against  the  defendants,  in  the  superior  court  for 
New  London  county,  Connecticut,  where  they  resided,  in  order  to 
obtain  judgment  and  execution  thereof  in  that  state.  Thereupon 
Stanton  and  Palmer,  the  defendants  thereto,  filed  their  petition  in 
equity  in  the  same  court,  the  object  and  prayer  of  which  were  to  ob- 
tain a  perpetual  injunction,  restraining  the  plaintiff  from  prosecut- 
ing his  action  upon  that  judgment,  or  from  in  any  manner  enforcing 
it  against  the  petitioners,  upon  the  payment  by  them  of  $2,296.25, 
which  they  allege  was  as  much  as  he  was  equitably  entitled  to  on  ac- 
count of  the  causes  of  action  on  which  the  judgment  had  been  ren- 
dered. 

The  grounds  of  relief,  alleged  in  this  petition,  may  be  shortly  but 
sufficiently  stated,  as  follows,  viz. :  That  the  claim  in  question  was 
for  collecting  from  the  United  States  the  sum  of  $45,926.91,  under 
a  special  written  agreement  for  a  compensation  to  Atkinson  of  6  per 
cent,  on  that  amount,  the  existence  of  which  was  well  known  to  the 
plaintiff  in  error  when  he  brought  his  suit  in  the  supreme  court  of 
the  District  of  Columbia;  that  when  Embry,  as  administrator  of 
Atkinson,  first  presented  the  account  to  the  petitioners  for  payment, 
it  was  for  $2,296.29,  being  at  that  rate;  that  Stanton  and  Palmer, 
claiming  to  have  a  good  defense  against  it,  declined  to  pay  it,  when 
Embry  thereupon  brought  suit  for  that  amount,  in  Connecticut,  in 
1871,  which  he  discontinued  in  1872,.  and,  during  its  pendency, 
brought  the  action  in  which  the  judgment  complained  of  was  ren- 
dered, in  which  he  ignored  the  special  agreement,  and  sued  upon  a 
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qvantum  mertittt  that  Palmer,  one  of  the  defendantB,  at  the  time  of 
the  trial  was  absent  from  the  District  of  Golnmbia,  and  was  not  no. 
I  tified  of  the  day  of  trial  in  time  to  be  present ;  that  Stanton,  though 

I  present  in  Washington  at  the  time,  was  unable  to  attend  the  trial  on 

I  account  of  sickness;  that  since  the  trial  Stanton,  on  examination, 

!  had  found  among  his  papers  two  letters  from  Atkinson,  in  which  the 

I  latter  expressly  acknowledged  the  existence  of  the  special  contract 

I  for  fees  at  6  per  cent.,  as  claimed,  but  they  were  discovered  top  late 

for  use  on  the  trial ;  and  that  Embry,  in  suppressing  his  knowledge 
of  the  existence  of  this  contract,  and  in  procuring  a  judgment  for  a 
larger  sum,  was  guilty  of  fraud,  which  made  it  inequitable  in  him  to 
enforce  the  judgment  to  its  full  extent.  A  general  demurrer  to  this 
petition  was  reserved  to  the  supreme  court  of  errors  of  Connecticut 
for  its  ^dvice,  and  was  overruled,  that  court  being  of  opinion  that  the 
petition  was  sufficient.  Its  decision  is  reported  in  46  Conn.  65,  treat- 
ing the  case  made  in  the  petition  as  one  of  fraud  in  procuring  an  un> 
just  judgment,  admitted  by  the  demurrer. 

The  defendant  Embry  then  filed  his  answer  to  the  petition,  in 
which  he  denied  that  he  made  out  the  account  as  originally  presented, 
at  the  rate  of  6  per  cent,  on  the  amount  collected,  to  conform  to  any 
agreement  between  the  parties,  but  because  he  found  from  Atkinson's 
books  that  he  had  charged  at  that  rate  in  other  oases,  and  without 
considering  the  difference  of  value  in  the  services  rendered  in  them; 
and  that  Atkinson  kept  no  copies  of  the  letters  written  to  the  peti- 
tioners. He  claims  that  the  question,  whether  there  was  any  con- 
tract between  the  parties,  and  if  so,  what  were  its  terms,  was  fully 
tried  and  finally  decided  in  the  action,  which  resulted  in  the  judg- 
ment complained  of,  and  which  he  sets  up  as  an  estoppel.  He  denies 
that  he  then  or  any  time  knew  of  any  contract  between  the  parties  as 
to  fees,  and  claims  that  if  the  defendants  failed  in  that  action  to  sub- 
stantiate a  defense,  it  was  through  their  own  laches,  and  not  by 
reason  of  any  fraud  on  his  part. 

In  accordance  with  the  practice  in  that  state,  the  cause  was  referred 
to  a  committee,  whose  report  of  the  facts  constitutes  part  of  the  rec- 
ord, from  which  the  following  extract  is  taken : 

"At  [the  time  of]  the  trial  of  this  case  at  Washington  neither  Mr.  Stanton 
nor  Palmer  were  present  in  court.  Mr.  Palmer  was  at  Stonington.  His 
attendance  might  have  been  secured  by  reasonable  diligence,  if  such  attend- 
ance had  been  deemed  very  important.  Mr.  Stanton  was  ill  at  his  hotel  in 
Washington — too  ill  to  attend  the  trial.  His  coun^pl  asked  for  a  postpone- 
ment on  that  account,  but  no  affidavit  was  offered  in  support  of  the  motion. 
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and  it  was  denied. .  The  petitioner's  counsel  appears  to  have  been  content  to 
proceed  with  the  trial  in  the  absence  of  his  clients.  He  had  full  and.  as  it 
turned  out,  undue  confidence  in  the  legal  defenses  which  appear  by  the  record 
to  have  been  set  up  at  the  trial,  and  took  it  for  granted  that  in  no  event  could 
.  more  be  recovered  than  $2,296.29.  The  letters  of  Mr.  Atkinson  of  February 
18, 1870,  and  May  7, 1870,  recognizing  the  special  agreement  for  5  per  cent, 
on  claim  D,  were  not  in  Washington  at  the  trial  there;  they  were  received  by 
Mr.  Stanton,  the  active  partner,  at  a  time  when  his  mind  was  much  depressed; 
they  were  stored  for  safe-keeping  at  his  home  in  Stonington,  Connecticut,  and 
the  contents  had  escaped  his  recollection;  they  were  not  found  by  him  until 
after  the  trial  and  disposal  of  the  case  at  the  general  term. 

"After  the  commencement  of  the  suit  at  Wasfiington  he  made  search  for  all 
letters  and  papers  relating  to  the  case,  and  placed  in  possession  of  his  counsel 
such  as  be  found;  and  he  then  supposed  that  he  had  found  and  placed  in  the 
bands  of  counsel  all  the  letters  and  papers  pertaining  to  the  matters  in  suit. 
As  bearing  on  the  question  how  it  happened  that  these  letters  escap)ed  the  rec- 
ollection of  Mr.  Stanton,  it  appears  that  for  several  reasons  the  attention  of 
the  petitioners  was  not  alive  to  the  importance  of  being  prepared  at  the  trial 
in  Washington  with  the  proof  of  the  special  agreeement  which  the  letters  fur- 
nished: (1)  Because  the  petitioners  took  it  for  granted  tliat  the  full  extent 
of  the  plaintifTs  claim  at  the  trial  would  be  92,296.29,  that  being  the  amount 
of  the  claim,  D,  presented  through  Mr.  Pratt,  and  it  did  not  occur  to  them 
that  a  larger  amount  might  be  claimed  under  the  quantum  meruit  count;  (2) 
because  their  counsel  had  undue  confidence  in  legal  defenses  against  the  en- 
tire demand,  and  therefore  did  not  apprehend  the  full  importance  to  the  in- 
terests of  his  clients  of  being  prepared  with  proof  of  the  special  agreement. 

"As  to  specification  7,  in  the  petition,  Mr.  Atkinson,  while  living,  had  full 
knowledge  that  the  amount  due  him  was  but  82,296.29,  on  a  special  contract 
for  that  amount,  and  he,  if  living,  could  not,  with  a  good  conscience,  have 
presented  a  claim  for  a  gieater  amount.  Mr.Embry,  the  administrator,  knew 
that  Messrs.  Stanton  and  Palmer  claimed  a  special  contract,  and  was  willing 
before  trial  was  brought  to  settle  on  that  basis;  but  liis  claim  in  court  on  a 
quantum  meruit  was  not  on  his  part  an  intentional  suggeaHo  faJai.  He  did 
not  know  that  the  claim  was  unfounded;  the  full  proof  of  the  special  agi-e&- 
ment  was  not  in  his  possession,  and  had  not  been  tuUy  brought  to  his  knowl- 
edge." 

What  decree  should  be  passed  in  the  oanae  upon  this  report  was 
reserved  for  the  action  of  of  the  enpreme  oourt  of  errors,  which  court, 
after  argument,  advised  that  the  prayer  of  the  petition  be  granted, 
on  condition  that  the  petitioners  pay  to  the  respondent  the  sum  of 
$2,296.29,  within  a  reasonable  time  to  be  fixed,  with  interest  thereon 
from  March  10,  1871,  which  was  accordingly  ao  ordered,  and  the 
said  sum  of  money  having  thereupon  been  paid  by  the  petitioners  to 
the  attorney  of  the  respondent,  and  received  by  him,  with  the  inter- 
est thereon,  it  was  d^dered  and  decreed  by  the  supreme  oourt  that 
Embry  be  enjoined,  under  a  penalty  of  $20,000,  payable  to  the  peti- 
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tioners,  to  abstam  and  desist  from  the  further  prosepaiion  of  bia  Boit 
upon  the  judgment,  and  from  instituting  any  other  suit  or  aotiou 
thereon,  or  from  executing  or  in  any  manner  enforoing  the  same 
against  the  petitioners. 

Proceedings  in  error  were  taken  in  due  form  to  review  this  judg- 
ment in  the  supreme  ooort  of  errors  of  the  state,  it  being  assigned 
for  error  "that  the  judgment  and  decree  is  in  contravention  of  arti- 
cle 4,  §  1,  of  the  constitution  of  the  United  States,  and  section  906, 
e.  17,  tit.  13,  of  the  Bevised  Statutes  of  the  United  States,  in  that  it 
enjoins  the  prosecution  of  a  suit  on  a  judgment  of  the  supreme  court 
of  the  District  of  Columbia,"  and  "that  the  decree  enjoins  the  collec- 
tion of  a  judgment  of  a  court  of  the  United  States." 

The  opinion  of  the  supreme  court  of  errors  in  passing  upon  the 
case  as  presented  by  the  report  of  the  committee,  and  advising  as  to 
the  decree  to  be  rendered  thereon,  is  reported  in  46  Ckmn.  595.  The 
final  decree  entered  in  pursuance  thereof,  and  afi&rmed  by  that  court, 
is  now  brought  into  review  in  this  court  by  writ  of  error. 

E.  Lander  and  A.  L.  Merriman,  for  plaintiff  in  error. 

C.  W.  Homor  and  J.  HcUtey,  for  defendants  in  error. 

Matthews,  J.  A  suggestion  is  made  in  argument  that  the  plain- 
tiff in  error  is  estopped  to  prosecute  this  writ  to  the  reversal  of  the 
decree  below,  because  it  appears  that  the  amount  of  money  ordered 
by  it  to  be  paid  to  him  as  a  condition  of  relief  granted  has  been 
accepted  by  him.  It  is  said  that  this  is  a  release  of  errors.  With- 
out entering  upon  a  discussion  of  the  general  question,  it  is  sufficient 
for  the  present  purpose  to  say  that  no  waiver  or  release  of  errors, 
operating  as  a  bar  to  the  further  prosecution  of  an  appeal  or  writ  of 
error,  can  be  implied,  except  from  conduct  which  is  inconsistent  with 
the  claim  of  a  right  to  reverse  the  judgment  or  decree  which  it  is 
sought  to  bring  into  review.  If  the  release  is  not  expressed,  it  can 
arise  only  upon  the  principle  of  an  estoppel.  The  present  is  not  such 
a  case.  The  amount  awarded,  paid,  and  accepted  constitutes  no  part 
of  what  is  in  controversy.  Its  acceptance  by  the  plaintiff  in  error 
cannot  be  construed  into  an  admission  that  the  decree  he  seeks  to 
reverse  is  not  erroneous;  nor  does  it  take  from  the  defendants  in 
error  anything,  on  the  reversal  of  the  decree,  to  which  they  would 
otherwise  be  entitled;  for  they  cannot  deny  that  this  sum,  at  least, 
is  due  and  payable  from  them  to  the  plaintiff  in  error.  But  in  every 
point  of  view  the  objection  h  met  and  answered  by  the  decision  of 
this  court  in  the  case  of  the  U.  S.  v.  Da$hiei,  8  Wall.  688. 


Digitized  by 


Google 


80  gVPBKUB  OOUBT   BBPOBTHB. 

The  jarisdictjon  of  the  court  invoked  by  this  ^t  of  error  is  con- 
ferred by  section  709,  Bev.  St.,  it  being  a  case  in  which  a  title  or 
right  is  claimed  under  an  authority  exercised  under  the  United  States, 
and  the  decision  of  the  state  court  being  in  denial  of  the  title  or  right 
60  asserted.  It  was  decided  in  Dupasseur  v.  Rochereau,  21  Wall.  130, 
that  such  a  question  is  undoubtedly  raised  whenever  "a  state  court  re- 
fuses to  give  effect  to  the  judgment  of  a  court  of  the  United  States 
rendered  upon  the  point  in  dispute,  and  with  jurisdiction  of  the  case 
and  of  the  parties."  The  judgment,  which  is  the  subject-matter  of 
the  litigation,  is  that  of  the  supreme  court  of  the  District  of  Columbia, 
which  is  a  court  of  the  United  States.  The  question  we  have  to  de- 
termine is  whether  the  supreme  court  of  errors  of  the  state  of  Gon- 
nectiont,  in  the  decree  complained  of,  gave  to  that  judgment  its  due 
effect. 

Section  905,  Bev.  St.,  which  embodies  the  original  act  of  1790, 
and  the  supplement  thereto  of  1804,  provides  that  the  records  and 
judicial  proceedings,  not  only  of  the  courts  of  any  state,  but  also  of 
any  territory  or  of  any  country  subject  to  the  jurisdiction  of  the  United 
States,  authenticated  as  therein  prescribed,  "shall  have  such  faith  and 
credit  given  to  them,  in  every  court  vrithin  the  United  States,  as  they 
have  by  law  or  usage  in  the  courts  of  the  state  from  which  they  .are 
taken;"  which,  by  supplying  the  ellipsis,  must  be  taken  to  mean,  such 
faith  and  credit  as  they  are  entitled  to  in  the  courts  of  the  state,  ter- 
ritory, or  other  country  subject  to  the  jurisdiction  of  the  United  States 
from  which  they  are  taken. 

So  far  as  this  statutory  provision  relates  to  the  effect  to  be  given 
to  the  judicial  proceedings  of  the  states,  it  is  founded  on  article  4,  § 
1,  of  the  constitution,  which,  however,  does  not  extend  to  the  other 
cases  covered  by  the  statute.  The  power  to  prescribe  what  effect 
shall  be  given  to  the  judicial  proceedings  of  the  courts  of  the  United 
States  is  conferred  by  other  provisions  of  the  constitution, — such  as 
those  which  declare  the  extent  of  the  judicial  powers  of  the  United 
States, — which  authorize  all  legislation  necessary  and  proper  for  ex- 
ecutijig  the  powers  vested  by  the  constitution  in  the  government  of 
the  United  States,  or  in  any  department  or  officer  thereof,  and  which 
declare  the  supremacy  of  the  authority  of  the  national  government 
within  the  limits  of  the  constitution.  As  part  of  its  general  author- 
ity, the  power  to  give  effect  to  the  judgments  of  its  courts  is  co-ex- 
tensive with  its  territorial  jurisdiction.^  That  the  supreme  court  of 
the  District  of  Columbia  is  a  court  of  the  United  States,  results  from 
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the  right  -which  the  oonstitation  has  given  to  oongress  of  exclusive 
legislation  over  the  district.  Accordingly,  the  judgments  of  the 
courts  of  the  United  States  have  invariably  been  recognized  as  upon 
the  same  footing,  so  far  as  concerns  the  obligation  created  by  them, 
with  domestic  judgments  of  the  states,  wherever  rendered  and  wbere- 
ever  sought  to  be  enforced.  Barney  v.  Patterson,  6  Har.  &  J.  182; 
Niblett  V.  Scout,  4  La.  Ann.  246 ;  Adamt  v.  Way,  33  Conn.  419 ;  Wo- 
maek  v.  Dearman,  1  Porter,  513 ;  Pepoon  v.  Jenkitu,  2  Johns.  Cas. 
119;  Williama  v.  Wilkes,  14  Pa.  St.  228;  TurnbiUl  v.  Pai/son,  95  U. 
8.  418;  Cage's  Ex'rs  v.  Cassidy,  23  How.  109;  Galpin  v.  Page,  3 
Sawy.  98-109. 

The  rule  for  determining  what  effect  shall  be  given  to  such  judg- 
ments is  that  declared  by  this  court,  in  respect  to  the  faith  and  credit  to 
be  given  to  the  judgments  of  state  courts  in  the  courts  of  .other  states, 
in  the  case  of  McElmoyle  v.  Cohen,  13  Pet.  312,  326,  where  it  is  said : 
"They  are  record  evidence  of  a  debt,  or  judgments  of  record,  to  be 
contested  only  in  such  away  as  judgments  of  record  may  be;  and, 
consequently,  are  conclusive  upon  the  defendant  in  every  state,  except 
for  such  causes  as  would  be  sufScient  to  set  aside  the  judgment  in 
the  courts  of  the  state  in  which  it  was  rendered." 

The  question  then  arises,  what  causes  would  have  been  sufficient  in 
the  District  of  Columbia,  according  to  the  law  then  in  force,  to  have 
authorized  its  courts  to  set  aside  the  judgment  recovered  there  by  Em- 
bry  against  Stanton  and  Palmer? 

This  is  answered  by  the  decision  of  this  court,  upon  the  point,  in 
the  case  of  MariM  Ins.  Co.  of  Alexandria  v.  Hodgson,  7  Cranch,  332. 
That  was  a  bill  in  equity,  filed  in  a  court  of  the  District  of  Columbia, 
perpetually  to  enjoin  the  collection  of  so  much  of  a  judgment  at  law 
recovered  in  the  district  as  was  in  excess  of  an  amount  claimed  to 
be  the  sum  equitably  due.  The  grounds  of  relief  alleged  were  that 
a  fraud  had  been  practiced  upon  the  underwriters  in  a  valued  policy 
of  marine  insurance,  by  an  overvaluation  of  the  ship,  and  that  the 
complainant  had  been  prevented  from  making  the  defense  at  law. 
Chief  Justice  Mabshall,  delivering  the  opinion  of  the  court,  affirming 
the  decree  of  the  court  below  dismissing  the  bill,  stated  the  rule  as 
follows : 


I  "  Without  attempting  to  draw  any  precise  line  to  which  courts  of  equity 

!  will  advance,  and  which  they  cannot  pass,  in  restraining  parties  from  avail- 

I  Ing  themselves  of  judgments  obtained  at  law,  it  may  safely  be  said  that  any 

fact  which  clearly  proves  it  to  be  against  conscience  to  execute  a  judgment, 
I  ttud  of  which  the  injured  party  could  not  have  availed  himself  in  a  court  of 
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law,  or  of  which  he  might  have  availed  himself  at  law,  bat  was  prevent«l  by 
fraud  or  accident,  unmixed  with  any  fault  or  negligence  in  himself  or  his 
agents,  will  justify  an  application  to  a  conrt  of  chancery.  On  the  other 
hand,  it  may  with  equal  safety  be  laid  down  as  a  general  rule  that  a  defense 
cannot  be  set  up  in  equity  which  has  been  fully  and  fairly  tried  at  law,  aU 
though  it  may  be  the  opinion  of  that  court  that  the  defense  ought  to  have 
been  sustained  at  law.  In  the  case  under  consideration  the  plaintiffs  ask  the ' 
aid  of  this  court  to  relieve  them  from  a  judgment,  on  account  of  a  defense, 
which,  if  good  anywhere,  was  good  at  law,  and  which  they  were  not  pre- 
vented, by  the  act  of  the  defendants,  or  by  any  pure  and  unmixed  accident, 
from  making  at  law." 

This  was  held  to  be  the  law  prevailing  in  the  District  of  Columbia, 
not  by  rciason  of  any  local  peooliarity,  but  because  it  was  a  general 
principle  of  equity  jurisprudenoe.  It  was  repeated  in  Hendrickaon  v. 
Hinckley,  17  How.  443,  where  the  rule  was  condensed  by  Mr.  Justice 
OuBTis  into  the  following  statement : 

"A  court  of  equity  does  not  interfere  with  Judgments  at  law,  unless  the 
complainant  has  an  equitable  defense,  of  which  be  could  not  avail  himself  at 
law,  because  it  did  not  amount  to  a  legal  defense,  or  had  a  good  defense  at 
law,  which  he  was  prevented  from  availing  himself  of  by  fraud  or  acddeut, 
unmixed  with  negligence  of  himself  or  bis  agents." 

Creath  v.  Sims,  B  How.  192 ;  Waiker  v.  Rohbins,  14  How.  584.  It 
was  reaffirmed  in  Crim  v.  Handley,  94  U.  S.  652,  and  in  Brown  v. 
Co.  ofBuena  Vista,  95  U.  S.  157. 

This  is  the  doctrine  recognized  and  applied  by  the  snpreme  court 
of  errors  of  Connecticut  in  the  case  of  Pearee  v.  OJney,  20  Conn.  544. 
That  was  a  bill  in  equity  to  restrain  the  oolleotioh  of  a  judgment  re- 
oovered  in  New  Tork,  -upon  the  ground  that  the  complainant  bad  a 
good  defense  at  law  to  the  action,'  which  he  was  prevented  from  mak- 
ing by  the  fraud  of  the  defendant.     It  was  there  said  by  that  cou^t : 

"  It  is  well  settled  that  this  jurisdiction  will  be  exercised,  whenever  a  party, 
having  a  good  defense  to  an  action  at  law,  has  had  no  opportunity  to  make 
it,  or  has  been  prevented  by  the  fraud  or  Improper  management  of  the  other 
party  from  making  it,  and  by  reason  thereof  a  judgment  has  been  obtained 
which  it  is  against  conscience  to  enforce." 

Then  stating  that  the  action  was  founded  on  an  alleged  contract, 
on  which  the  complainant  was  not  personally  liable,  having  been 
made  by  him  as  agent  for  a  corporation,  and  that  this  was  known  to 
the  party  suing,  the  court  continue : 

"If  this  was  all,  the  plaintiff  would  have  no  remedy,  however  unjust  It 
might  be  to  compel  him  to  pay  that  judgment.    Still,  as  he  was  duly  served 
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with  procees  in  that  suit,  it  was  bis  duty  to  make  defense  In  it;  and  an  in- 
junction ought  not  to  be  granted  to  relieve  him  from  the  consequences  of  bis 
«wu  neglect." 

The  court  then  proceede  to  show  that  he  not  onlj  had  a  good  de. 
fense,  bat  that  it  was  his  intention  to  make  it,  which  he  would  have 
done  had  he  not  been  led  by  the  aasurances  of  the  attorney  for  the 
plaintiff  in  the  action  to  believe  that  it  had  been  abandoned,  so  that 
its  subsequent  prosecution,  without  further  notice,  operated  as  a  sur- 
prise, tantamount  to  a  fraud;  and  that,  consequently,  there  was  no 
ground  on  which  to  impute  laches  to  the  oomplainant  in  not  defend- 
ing himself  at  law. 

A  subsequent  action  was  brought  in  New  Tork  npon  the  same 
judgment  by  an  assignee  of  the  plaintiff,  to  whieh  the  defendant  set 
up  as  a  bar  the  Connecticut  decree  perpetually  enjoining  its  execu- 
tion, which,  by  the  judgment  of  the  court  of  appeals  of  New  York, 
was  sustained.  Dobaon  y,  Pearce,  12  N.  Y.  156.  The  court  said, 
(page  167:) 

"The  decree  of  the  court  of  chancery  of  the  state  of  Connecticut,  ss  an 
operative  decree,  so  far  as  it  enjoined  and  restrained  the  parties,  had  and  has 
no  extraterritorial  efficacy,  as  an  injunction  does  not  affect  the  courts  of  this 
state;  but  the  judgment  of  the  court  upon  the  matters  litigated  is  conclusive 
upon  the  parties  everywhere,  and  in  every  forum  where  the  same  matters  are 
drawn  in  question.  It  is  not  the  particular  relief  which  was  granted  which 
affects  the  parties  litigating  in  the  courts  of  this  state;  but  it  is  the  adjudica- 
tion and  determination  of  the  facts  by  that  court — ^the  final  decision  that  the 
judgment  was  procured  by  fraud — which  is  operative  here,  and  necessarily  pre- 
vents the  plaintiff  from  asserting  any  cMm  under  it." 

The  same  role,  as  to  the  jurisdiction  in  equity  to  enjoin  the  en- 
forcement of  judgments  at  law,  was  declared  by  the  supreme  court  of 
errors  of  Gonneptiout  in  the  case  of  Carriiigton  t.  Holabird,  17  Conn. 
680,  in  these  words: 

"This  jurisdiction  will  be  exercised  where  to  enforce  a  judgment  recovered 
Is  against  conscience,  and  where  the  applicant  had  no  opportunity  to  make 
defense,  or  was  prevented  by  accident,  or  the  fraud  or  improper  management 
of  the  opposite  party,  and  without  fault  on  his  own  part." 

To  the  same  effect  is  the  case  of  Borland  t.  Thornton,  12  Gal.  440, 
where  the  subject  is  discussed  and  the  authorities  cited. 

These,  then,  are  the  principles  which  should  have  governed  the  su- 
preme court  of  errors  of  Connecticut  in  the  proceedings  and  judgment 
now  under  review.  It  remains  to  ascertain  whether  they  were  in  fact 
applied  in  its  dealing  with  the  judgment  sought  to  be  enforced  by  the 
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plaintiff  in  error.  No  question  is  made  of  the  right  of  that  court  to 
entertain  the  jurisdiction  to  enjoin  proceedings  upon  the  judgment, 
notwithstanding  it  was  the  judgment  of  a  court  of  the  United  States. 
It  had  jurisdiction  of  the  person  of  the  plaintiff  in  error,  who  was  him* 
.  self  seeking  the  aid  of  the  courts  of  that  state  in  his  suit  at  law  upon 
the  judgment  for  the  purpose  of  enforcing  it.  Nor  is  any  inquiry 
opened,  upon  this  writ  of  error,  as  to  any  matter  of  fact  found  in  the 
record  before  as.  The  facts,  as  ascertained  and  acted  upon  by  the 
state  court,  are  assumed  to  be  true.  They  are  contained  in  the  re- 
port of  the  committee  appointed  to  hear  the  evidence  and  report  his 
concIuBions  of  fact,  which  were  accepted  by  the  court,  and  they  are 
not  the  subject  of  any  exception. 

The  supreme  court  of  errors  of  Connecticut  state  the  grounds  of 
their  judgment  in  the  report  of  the  case,  (Stanton  v.  Evibry,  46  Conn. 
595,)  and  hold  that  upon  its  circumstances  it  comes  within  the  rule 
laid  down  in  Pearee  v.  Olney,  20  Conn.  544,  .already  noticed.  The 
conduct  of  the  plaintiff  in  error,  alleged  as  the  ground  for  granting 
the  relief  decreed,  is  that  he  "unintentionally  gave  them  [the  com- 
plainants] every  reason  for  thinking  that  he  did  not  believe  that  he 
had  any  right  to  ask  for  a  judgment  for  a  larger  sum,  and,  of  course, 
that  he  would  not;  he  unintentionally  led  them  to  believe,  and  act 
upon  the  belief,  that  the  only  loss  which  could  possibly  ensue  from 
either  a  partial  or  a  total  omission  of  preparation  for  trial  would  be 
the  sum  of  $2,296.25."  The  solitary  fact  upon  which  these  infer- 
ences rest  is  that  the  plaintiff  in  error  originally  presented  an  ac- 
count for  payment,  claiming  that  stim  as  a  commission  at  the  rate 
of  5  per  cent,  upon  the  amount  collected,  and  the  complainants  re- 
fusing to  pay  any  part  of  it,  on  the  ground  of  defenses  which  applied 
to  the  whole  of  it,  brought  his  first  suit  in  Connecticut  against  them, 
and  in  his  declaration  joined  a  special  count  on  an  agreement  for 
this  rate  of  compensation,  with  a  general  count  upon  a  quantum 
meruit.  The  declaration  in  the  action,  in  which  judgment  was  ren- 
dered by  the  supreme  court  oi  the  District  of  Columbia,  contained 
two  similar  counts.  It  is  argued  from  this  that  the  claim  for  $10,- 
000  damages,  appropriate  to  the  quantum  meruit  count,  could  only 
have  been  regarded  as  a  form  of  pleading,  not  calculated  to  remove 
from  the  minds  of  the  defendants  sued  "the  effect  produced  by  the 
precise  and  explicit  statement  of  the  bill  of  particulars;"  which,  re- 
garding as  obtained  presumptively  from  the  papers  of  the  decedent, 
they  had  a  right  to  treat  as  "equivalent  to  a  declaration  that  those 
papers  furnished  positive  evidence  that  there  was  a  contract  calling 
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for  pajrment  at  that  rate;"  that  the  plaintiff  in  error  by  "no  act  or 
word  gave  anj  intimation  that  be  considered  himself  entitled  to  or 
intended  to  claim  more;"  and  that  all  this  was  "calculated  to  and 
did  in  fact  produce  the  belief  on  their  part  that  no  more  would  in 
any  event  be  asked  of  the  court  than  to  assess  the  damages  accord- 
ing to  the  terms  of  the  contract." 

It  is  admitted,  however,  that  the  plaintiff  in  error  did  not  know  of 
the  alleged  special  contract ;  that  be  did  not  intend  to  give  to  the  de- 
fendants in  error  any  assurances  on  the  subject;  and  that  he  did  not 
know  that  they  were  relying  upon  what  they  now  allege  has  misled 
them. 

In  all  this  there  is  certainly  no  fraud ;  in  fact,  there  is  not  enough 
to  suggest  a  fault  on  the  part  of  the  plaintiff  in  error.  He  presenl^ed 
an  account,  which,  it  is  now  confessed,  for  them,  if  not  by  them,  that 
the  defendants  in  error  ought  at  the  time  to  have  paid.  This  they 
refused  to  do,  denying  all  liability  for  any  amount,  on  the  ground  that 
no  legal  claim  could  arise  for  services,  such  as  were  rendered,  no 
matter  bow  valuable  they  bad  been.  Suit  was  then  brought  upon 
the  claim,  both  upon  an  express  and  an  implied  contract.  It  was 
contested  at  every  point.  The  parties  were  adversaries,  and  there  is 
no  ground  whatever  for  any  claim  on  the  part  of  the  defendants  in 
error  that  they  were  relying  upon  assurances  of  any  character  upon 
I  the  part  of  Embry.     If  they  took  anything  for  granted,  it  was  upon 

their  own  responsibility  and  at  their  own  risk.    They  neither  ex- 
pected nor  feared  a  recovery  against  them  for  any  excess  beyond  the 
contract  rate,  because  they  were  confident  they  would  defeat  it  alto- 
I  gether.    Embry  was  an  administrator.    He  had  sought  to  obtain 

payment  without  litigation,  and  failed.     It  was  his  duty  to  sue  for 
and  recover  whatever  the  law  would  give  him.     He  owed  no  duty  to 
I  his  adversaries,  except  the  opportunity  of  defense.    That  they  have 

i  enjoyed,  if  not  improved;  and  if  it  has  not  been  as  available  as  it 

!  would  have  been  in  case  they  had  limited  themselves,  as  they  claim 

'  their  opponent  should  have  done,  to  the  special  contract,  which  they 

now  insist  was  binding  upon  both  him  and  them,  it  was,  as  found  in 
this  record,  in  part  at  least,  "because  their  counsel  had  undue  con- 
fidence in  legal  defenses  against  the  entire  demand,  and  therefore 
did  not  apprehend  the  full  importance  to  the  interests  of  his  clients 
of  being  prepared  with  proof  of  the  special  agreement."  That  agree- 
ment they  sought  to  avoid,  on  the  ground  that  it  was  illegal  and  im- 
moral to  contract  for  any  compensation  for  the  services  rendered; 
and  having  deliberately  staked  their  case  upon  that  single  issue,  they 
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seek  to  impnte  to  their  adversarieB  the  responsibility  of  their  own 
mistake. 

The  laches  of  the  defendants  in  error  is'  equally  manifest.  One  of 
them  was  absent  from  the  trial ;  the  report  of  the  committee  states 
that  "his  attendance  might  have  been  secured  by  reasonable  dili- 
gence, if  such  attendance  had  been  deemed  very  important."  The 
other  was  in  Washington,  but  too  ill  to  attend  the  trial.  His  coun- 
sel asked  a  postponement  on  that  account,  but,  as  the  report  contin- 
ues, "no  affidavit  was  offered  in  support  of  the  motion^  and  it  was 
denied.  The  petitioners'  counsel  appears  to  have  been  content  to 
proceed  with  the  trial  in  the  absence  of  his  clients.  He  had  full 
and,  as  it  turned  out,  undue  confidence  in  the  legal  defenses  which 
appeared  by  the  record  to  have  been  set  up  at  the  trial,  and  took  it 
for  granted  that  in  no  event  could  more  be  recovered  than  $2,296.29." 
There  were  two  letters  from  Mr.  Atkinson  to  the  defendants  in  error 
in  their  possession,  and  not  known  to  the  plaintiff  in  error,  expressly 
referring  to  the  special  agreement  as  fixing  the  rate  of  compensa- 
tion, which  might  have  been  produced  on  the  trial,. but  were  not. 
They  had  escaped  the  recollection  of  the  active  partner,  Stanton, 
who,  for  the  preparation  of  the  defense,  had  placed  in  the  hands  of 
his  counsel  in  Washington  all  the  papers  which  be  supposed  related 
to  the  subject  of  the  suit.  The  letters  referred  to  were  not  found  by 
him  until  after  the  trial  and  disposition  of  the  case  in  the  supreme 
court  of  the  District  of  Columbia.  It  is  entirely  clear  from  this  state- 
ment that  the  defendants  in  error  are  chargeable  with  carelessness 
and  want  of  diligence  in  not  making  and  sustaining  the  defense  on 
the  ground  of  an  express  agreement  for  a  fixed  rate  of  compensation. 
It  is  fully  accounted  for  by  the  other  facts  in  the  case.  The  report 
of  the  committee  states  that  they  were  "not  alive  to  the  importance 
of  being  prepared  at  the  trial  in  Washington  with  the  proof  of  the 
special  agreement  which  the  letters  furnished;"  and  for  the  reason 
that  they  took  it  for  granted,  without  sufficient  grounds,  as  we  have 
already  seen,  that  no  recovery  could  be  had  for  a  larger  amount,  and 
this  was  based  chieSy  on  their  overweening  confidence  in  their  ability 
to  defeat  the  recovery  altogether. 

But  this  is  not  all.  The  question  whether  there  was  not  a  special 
agreement  limiting  the  compensation,  as  appears  by  the  record  in 
the  case,  was  left  to  the  jury  upon  evidence  submitted.  It  was  one 
of  the  points  of  the  issue,  and  was  so  regarded  by  both  parties.  The 
counsel  for  the  defendants  in  error  asked  an  instruction  to  the  jury 
on  the  subject,  and  the  court  did  instruct  the  jury  in  reference  to  it. 
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After  the  verdict,  a  motion  for  a  new  trial  was  made  on  the  two 
grounds — First,  that  the  damages  were  excessive;  a.ni,  second,  "that 
since  the  trial  evidence  vital  to  the  case  has  been  discovered."  That 
motion  vas  overruled  and  an  appeal  was  taken  to  the  general  term, 
where  the  judgment  was  affirmed.  The  motion  for  a  new  trial  does 
oot  disclose  what  new  evidence  had  been  discovered,  nor  was  any  af- 
fidavit  filed  setting  out  its  materiality,  the  oircamstanoes  of  its  dis- 
covery, and  the  reasons  why  it  could  not  have  been  produced  at  the 
ti-ial.  There  is  no  reason  to  doubt  but  that  the  evidence  in  question 
consisted  of  the  very  letters  referred  to. 

It  thus  appears  that  after  the  trial,  and  after  the  consequences  of 
the  failure  of  the  defendants  in  error  to  make  good  the  defense  now 
relied  on  had  become  manifest,  they  had  the  opportunity  to  bring  the 
very  matter  to  the  attention  of  the  supreme  coiirt  of  the  district,  and 
did  in  fact  appeal  to  its  discretionary  power  to  grant  a  new  trial  for 
reasonable  and  sufficient  cause.  The  motion  for  a  new  trial  was 
made  March  17,  1873,  was  not  overruled  at  special  term  till  April 
19,  1873,  and  the  appeal  to  the  general  term  was  not  disposed  of 
until  October  37,  1873 ;  and,  in  fact,  ovsing  to  an  irregularity  in  the 
entiy  of  judgment,  the  verdict  was  under  the  control  of  the  court 
until  September  28,  1874.  During  this  interval  there  was  ample 
time  in  which  to  present  the  facts  and  the  application,  and  all  illu- 
sions as  to  the  intentions  of  the  plaintiff  in  error  had  been  dispelled 
by  the  trial  and  verdict.  If  it  was  not  brought  forward  it  was  horn 
pure  neglect.  If  it  was,  as  it  appears  to  have  been,  a  court  of  com- 
petent jurisdiction  has  passed  upon  the  very  matter  sought  to  be 
again  litigated  in  the  courts  of  Connecticut.  The  judgment  of  the 
supreme  court  of  the  District  of  Columbia  refusing  to  grant  a  new 
trial  was  final.  It  was  not,  for  that  cause,  subject  to  be  reviewed  on 
an  appeal  or  a  writ  of  error  in  any  superior  jurisdiction,  and,  for  the 
same  cause,  it  is  not  to  be  reviewed  elsewhere.  In  the  case  of  Ma- 
rine In».  Co.  V.  Hodgson,  supra,  the  court  had  refused  (6  Cranch,  206) 
to  permit  the  defendant  to  file  the  additional  pleas  raising  the  de- 
feAe  which  was  the  basis  of  the  application  for  relief  in  equity.  7 
Cranch,  832.    In  the  former  ease  the  court  said,  (6  Cranoh,  217 :) 

"This  court  does  not  think  that  the  refusal  of  an  inferior  court  to  receive 
an  additional  plea,  or  to  amend  one  already  filed,  can  ever  be  assigned  for  ei^ 
ror.  This  depends  so  much  on  the  discretion  of  the  court  below,  which  must 
be  regulated  more  by  the  particular  circumstances  of  every  case,  than  by  any 
meeiM  and  known  rule  of  law,  and  of  which  the  supreme  court  can  never  be- 
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I  come  fullj  possensed,  that  there  would  be  more  danger  of  injury  in  revising 
matters  of  this  kind  than  what  might  result  now  and  then  from  an  arbitrary 
or  improper  exercise  of  this  discretion." 

In  Crim  v.  Hatidley,  94  U.  S.  652-659,  it  was  said: 

"  Not  does  the  allegation  that  one  of  his  witnesses  was  sick  during  the  ex- 
amination, that  it  impaired  his  recollection  and  rendered  him  incapable  of  stat- 
ing material  facts  within  his  knowledge,  afford  any  snfflcient  support  to  the 
present  application.  Accidents  of  the  kind  occasionally  occur  in  the  course 
of  the  trial ;  but  the  plain  remedy  for  such  an  embarrassment  is  an  applica^ 
tion  to  the  court  to  postpone  the  trial  or  continue  the  case,  as  the  circum- 
stances may  require.  Applications  of  the  kind,  if  well  founded,  are  seldom 
or  never  refused;  but  if  a  party  elects  to  proceed  and  take  bis  chance  of  suc- 
cess, he  cannot,  if  the  verdict  and  judgment  are  against  him,  go  into  equity 
and  claim  to  have  the  judgment  enjoined.  If  a  witness  is  too  unwell  to  tes- 
tify understandingly,  the  proper  remedy  for  the  party  is  to  move  for  a  post- 
ponement of  the  trial ;  and  if  he  elects  to  proceed  and  is  unsuccessful,  bis  only 
remedy  is  a  motion  for  new  trial  to  the  court  where  the  accident  occurred." 

The  supreme  court  of  errors  of  Connecticut  rest  their  judgment 
upon  another  ground,  which  it  is  proper  to  examine  and  consider. 
It  may  be  stated  as  follows :  ^bat  Atkinson  himself,  if  alive,  could  not 
have  obtained  a  judgment,  except  upon  his  special  contract,  without 
such  a  suggestion  of  a  falsehood  as  would  have  made  it  unconscionable 
for  him  to  retain  it;  that  the  administrator,  representing  him,  stands 
in  no  different  position,  as  he  is  seeking  to  enforce  a  judgment,  which 
his  intestate  could  not  equitably  do;  and  that  his  having  "failed  to  come 
to  the  knowledge  of  the  truth  as  to  the  debt,  and  in  ignorance  misled 
the  court  into  the  rendition  of  a  wrongful  judgment,  does  not  destroy 
the  right  of  the  petitioners  to  have  the  wrong  corrected  now  that  it  is 
pointed  out."  But,  in  our  opinion,  this  view  cannot  be  maintained. 
It  seems  to  constitute  the  plaintiff  the  guardian,  not  only  of  his  own 
rights,  but  also  of  his  adversary,  and  to  relieve  the  latter  from  the 
obligation  of  taking  any  care  of  himself.  We  are  not  prepared  to  say 
that  if  Atkinson  in  his  life-time  had  presented  his  account  for  the 
amount  now  admitted  to  be  due  upon  the  contract,  and  had  been  told 
by  Stanton  and  Palmer  that  they  repudiated  all  liability,  on  t^e 
ground  that  his  services  were  illegal  and  against  public  policy,  and 
therefore  not  entitled  to  compensation  at  all,  he  would  have  been 
guilty  of  any  breach  of  law  or  morals  in  insisting  upon  whatever  the 
law  would  award  for  their  actual  value.  Certainly,  he  was  not  bound 
after  that  to  confine  his  claim  to  the  limits  of  a  contract  which  the 
other  parties  refused  either  to  recognize  or  perform;  and  if,  OU'  suit 
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broQgbt,  be  left  tbem  to  nae  it  as  a  defense,  if  tbey  saw  fit,  ox  to  waivd 
it  for  the  chance  of  defeating  his  recovery  altogether,  we  know  of  no 
phnciple  of  equity  whioh  would  forbid  it.  It  is  to  be  remembered  that 
there  is  nothing  unconscionable  or  oppressive  in  the  judgment  itself 
which  is  the  subject  of  the  present  complaint.  It  represents,  by  the 
adjudication  of  a  competent  judicial  tribunal,  Jbaving  full  jurisdiction 
of  the  parties  and  the  controversy,  the  reasonable,  actual  value  of 
beneficial  services  rendered  by  Atkinson  to  the  defendants  in  error. 
No  fraud  or  unfairness  was  practiced  by  the  plaintiff  in  error  in  pro- 
curing it.  The  defendants  in  error  had  abundant  opportunity  to 
make  the  defense  they  now  urge,  and  if  tbey  failed  to  do  so  it  was 
altogether  their  own  fault.  The  judgment  is  conclusive  between  the 
parties,  upon  all  the  points  made  in  the  present  suit,  in  the  jurisdic- 
tion where  it  was  rendered,  and  was  entitled  to  be  so  regarded  in  the 
courts  of  Connecticut.  In  restraining  further  proceedings  upon  it, 
in  the  terms  of  the  decree  under  review,  the  supreme  court  of  errors 
of  that  state  have  not  given  it  that  due  effect  to  which,  under  the  au- 
thority of  the  constitution  and  laws  of  the  United  States,  it  is  enti- 
tled. In  that  respect  there  is  manifest  error  in  its  decree  to  the  prej- 
udice of  the  plaintiff  in  error,  for  which  it  must  be  reversed.  It  is 
accordingly  so  ordered,  and  the  cause  remanded  to  the  supreme  court 
of  errors  of  the  state  of  Connecticut,  with  instructions  to  reverse  the 
decree  of  the  superior  court  within  and  for  the  county  of  New  Lon- 
don, and  to  direct  that  court  to  render  a  decree  dismissing  the  bill. 


(107  U.  S.  64) 

Uniteo  States  ex  rel.  Bubnbtt  v.  Telleb,  Secretary  of  the  Interior. 

(January  39. 1883.) 

PsirnoNB— C1.AIH  Foa  Doublb  PBN8to>. 

Where  relator  surrendered  to  the  proper  authorities  his  pension  certificate  issued 
to  him  under  a  special  act  of  congress,  and  elects  to  receive  a  greater  pension 
under  a  subsequent  general  pension  law,  he  cannot  thereafter  demand  his  pen- 
sion under  the  special  pension  act  passed  in  his  personal  behalf. 

In  Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

By  an  act  passed  March  S,  1873,  entitled  "An  act  to  revise,  con- 
solidate, and  amend  the  pension  laws,"  (17  St.  669,  §  4;  Bey.  8i| 
4698,)  it  was  provided  that  from  and  after  June  4,  1872,  all  persons 
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entiUed  by  law  to  a  less  pension  than  thereinafter  specified,  who, 
while  in  the  military  or  naval  service  of  the  United  States  and  in  the 
line  of  duty,  had  been  so  permanently  and  totally  disabled  as  to  ren- 
der them  ntterly  helpless,  or  so  nearly  so  as  to  require  the  regular 
personal  attendance  of  another  person,  should  be  entitled  to  a  pen- 
sion of  $31.25  per  month.  Afterwards-,  by  an  act  passed  June  18,' 
1874,  a  pension  of  $50  per  month  was  granted  to  the  persons  de- 
scribed in  the  act  of  March  8,  1878,  in  lieu  of  the  pension  of  $31.25 
granted  by  that  act.  By  an  act  approved  June  16,  1880,  it  was  pro- 
vided as  follows : 

"All  soldiers  and  sailors  *  *  *  who  are  now  receiving  the  pensioB  of 
$50  per  month,"  under  the  act  last  aforesaid,  "  shall  receive,  in  lieu  of  all  pen- 
sions now  paid  them  bj  the  government  of  the  United  States,  and  there  shall 
))epaid  to  thep,  in  the  same  manner  as  pensions  are  now  paid  to  such  per- 
sons, the  sum  of  $72  per  month."  The  act  further  declared  "that  aU  pen- 
sioners whose  pensions  shall  b«  Increased  by  the  provisions  of  this  act  from  $50 
per  month  to  $72  per  month,  lihall  be  paid  the  difterence  between  said  sums 
monthly,  from  June  17, 1878,  to  the  time  of  the  taking  effect  of  this  act." 

,  Prior  to  the  passage  of  the  last-mentioned  act  congress  had  passed 
an  act,  which  was  approved  March  3,  1879,  "granting  an  increase  of 
pension  to  Ward  B.  Burnett,"  which  was  as  follows: 

"That  the  secretary  of  the  interior  be,  and  he  is  hereby,  authorized  and  di- 
i-ected  to  place  on  the  pension  roll  the  name  of  Ward  B.  Burnett,  and  pay  him 
a  pension  of  $50  per  month  in  lieu  of  the  pension  he  now  receives;  but  noth- 
ing in  this  act  contained  shall  entitle  the  said  Ward  B.  Burnett  to  arrears  of 
pension."    20  St  665. 

On  October  20,  1882,  Ward  B.  Burnett,  the  person  named  in  the 
special  act  above  mentioned,  filed  in  the  supreme  court  of  the  Dis- 
trict of  Columbia,  as  relator,  in  the  name  of  the  United  States,  a  pe- 
lition  against  Henry  M.  Teller,  secretary  of  the  department  of  the 
interior,  in  which  he  recited  the  foregoing  legislation  of  congress, 
and  averred  that  he  was  a  survivor  of  the  war  with  Mexico,  and 
other  wars,  of  which  he  was  an  officer  in  the  army  of  the  United 
States;  that  he  was  wounded  at  the  battle  of  Gherubusco  on  August 
24,  1847;  that  for  wounds  received  in  battle  he  was  granted,  under 
a  general  pension  law  of  congress,  a  pension  at  the  rate  of  $30 
per  month,  which  he  received  from  August  1,  1S48,  until  March  3, 
1879 ;  that  under  the  special  act  of  the  date  last  mentioned  a  pen- 
non certificate,  dated  June  6,  1879,  signed  by  the  secretary  of  the 
interior  and  countersigned  by  the  commissioner  of  pensions,  was 
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ecnted  aind  delivered  to  him,  on  which  he  was  paid  from  March  8, 
1879,  to  June  4,  1882,  a  pension  at  the  rate  of  $50  per  month. 

The  petition  farther  alleged  that  the  relator  had  applied  to  the 
commissioner  of  pensions  to  be  paid  the  increased  rates  of  pension 
authorized  by  the  said  acts  of  congress,  approved  respectively  Jane 
8,  1873,  Jane  18,  1874,  and  Jane  16,  1880,  and  had  received,  an- 
other pension  oertificate,  dated  Jaly  17,  1882,  which  recited  that  the 
relator  was  entitled  to  a  pension  at  the  rate  of.fSO  per  month,  to 
commence  on  Angnst  1, 1848,  and  of  $81.26  per  month  from  Jane  4, 
1872,  and  of  $50  per  month  from  June  4,  1874,  and  $72  per  month 
from  Jane  17,  1878 ;  that  on  July  21,  1882,  the  relator  retamed  to 
the  secretary  of  the  interior  the  pension  certificate  which  had  been 
issued  to  him  nnderthe  special  act  of  congress  passed  March  8, 1869, 
granting  him  a  pension  of  $50  per  month;  that  when  he  returned 
said  certificate  he  was. without  the  advice  of  counsel,  and  was  fearful 
that  he  would  be  deprived  of  his  greater  pension  under  the  general 
pension  laws ;  and  that  on  October  4,  1882,  relator  respectfully  de- 
manded in  writing  of  the  secretary  of  the  interior  that  he  return  to 
him  said  certificate,  which  the  secretary,  by  his  decision  made  Octo- 
ber 18,  1882,  refused  to  do.  The  petition  prayed  for  the  writ  of 
matidamut  to  compel  the  secretary  to  return  said  certificate  to  the 
relator,  and  to  cause  to  be  paid  to  him  the  accrued  pension  dne 
thereon. 

The  secretary  of  the  interior  filed  an  answer  to  this  petition,  in 
which  he  alleged  that,  since  June  4,  1872,  the  relator  had  received, 
under  the  general  session  laws,  payments  as  follows :  From  June  4, 
- 1872,  to  June  4,  1874,  the  sum  of  $750,  being  at  the  rate  of  $31.25 
per  month ;  from  June  4, 1874,  to  June  17, 1878,  the  sum  of  $2,421.66, 
being  at  the  rate  of  $50  per  month ;  from  June  17,  1878,  to  June  4, 
1882,  the  sum  of  $3,424.80,  being  at  the  rate  of  $72  per  month; 
from  Jane  4,  1882,  to  September  4,  1882,  at  the  same  rate,  $216, — 
making  in  aU  the  sum  of  $6,812.46;  and  that,  in  addition  to  these 
payments  under  the  general  laws,  he  had  received,  under  the  special 
act  of  March  3,  1879,  granting  him  by  name  a  pension  at  the  rate  of 
$50  per  month,  payments  as  follows:  From  March  3,  1879,  to  June 
4,  1S82,  the  sum  of  $1,951.67,  being  at  the  rate  of  $50  per  month. 

The  answer  further  alleged  that  on  July  21,  1882,  the  relator  ad- 
dressed a  letter  of  that  date  to  the  secretary  of  the  interior,  with 
which  he  returned  the  certificate  dated  June  17,  1882,  issned  to  him 
nnder  the  special  act  of  March  8,  ls79,  granting  biiQ  a  pension*  of 
$60  per  month.     That  letter  was  as  follows : 
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«Washinoto»,  July  21, 1882. 
"ffon.  S.  M.  TtNer,  Secretary  t(f  tAs  Interior — Sis:  To  relieve  jour  depart- 
ment from  farther  embarassment  in  reference  to  what  has  been  styled  Gen. 
Ward  B.  Burnett's  claim  of  double  pension,  I  hereby  return  to  you  my  certifl- 
cate,  and  relinquish  any  claim  that  I  may  have  under  it  from  date  of  this  letter, 
made  under  a  special  act  of  congress,  (increase,)  dated  March  8, 1879,  upon 
which  I  have  been  drawing  $50  per  month,  and  shall  be  satisfied  with  receiv- 
ing my  pension  under  the  general  pension  laws,  granted  by  yourself;  under 
the  several  opinions  of  the  attorney  general,  dated  July  17, 1882,  until  con- 
gress, in  its  bounty,  shall  think  it  proper  to  increase  my  pension  of  972  per 
month,  under  said  general  pension  laws,  again. 

"I  have  the  honor  to  be,  very  respectfully,  yonrs, 

••  Wabd  B.  Buenett." 

The  case  having,  by  stipulation  of  parties,  been  heard  in  the. first 
instance  at  the  general  term  of  the  supreme  court  of  the  district,  a 
judgment  was  rendered  dismissing  the  petition.  This  writ  of  error  is 
prosecuted  to  review  that  judgment. 

Jai.  H.  MandeviUe,  for  plaintiff  in  error. 

Sol.  Gen.  PhiUips,  for  defendant  in  error. 

Woods,  J.  The  relator  does  not  claim  that  there  is  anything  due 
him  under  the  pension  laws  prior  to  June  4,  1872.  It  appears  from 
the  answer  of  the  secretary  of  the  interior,  and  there  is  no  evidence 
to  the  contrary,  that  since  June  4,  1872,  the  relator  has  received 
every  cent  that  is  due  him  under  the  general  pension  laws.  The 
special  act  of  March  8, 1879,  declared  that  the  pension  of  $60  thereby 
granted  should  be  in  lieu  of  the  pension  the  relator  was  then  receiv- 
ing, and,  at  least,  cut  off  all  claim  to  arrears  of  pensions  under  that 
act.  All,  therefore,  that  is  left  of  his  case  is  his  contention  that  he  ' 
IB  entitled  not  only  to  the  pension  of  $72  per  month  allowed  him  by 
the  general  act  of  June  16,  1880,  and  which  has  been  paid  him,  but 
in  addition  thereto  the  pension  of  $50  per  month  granted  him  by 
name  by  the  special  act  of  March  8,  1879.  It  appears  from  the 
answer  of  the  secretary  of  the  interior  that  the  relator  was,  under  the 
advice  of  the  department  of  justice,  paid  both  pensions  from  March 
8, 1879,  to  June  4,  1882.  The  complaint  of  the  relator  is  that  the 
payment  of  double  pensions  is  not  continued,  and  it  is  for  the  purpose 
of  enforcing  his  right  to  his  special  pension  of  $60,  in  addition  to  the 
general  pension  of  $72,  that  he  asks  that  the  secretary  of  the  interior 
may  be  compelled  to  return  the  certificate  issued  to  him  under  the 
special  act.  The  right  of  the  relator  to  double  pensions,  if  he  ever 
had  such  right,  has  been  effectually  cut  off  by  section  5  of  the  act  of 
July  25,  1882,  which  declares  "that  no  person  who  is  nOw  receiving 


Digitized  by 


Google 


UmTBO   BTATBS  V.  XBLLBS.  43 

or  shall  hereafter  receive  a  pension  under  a  special  act  shall  be  enti* 
tied  to  receive,  in  addition  thereto,  a  pension  under  the  general  law, 
unless  the  special  act  expressly  states  that  the  pension  granted 
thereby  is  in  addition  to  the  pension  which  said  person  is  entitled  to 
receive  under  the  general  law.^ 

It  was  competent  for  congress  to  pass  this  act.  No  pensioner  has 
a  vested  legal  right  to  his  pension.  Pensions  are  the  bounties  of  the 
.  government,  which  congress  has  the  right  to  give,  withhold,  distribute, 
or  recall,  at  its  discretion.  Walton  v.  Cotton,  19  How.  355.  There- 
fore, the  contention  of  the  relator,  that,  having  received  the  pension 
of  $72  under  the  general  law,  he  is  also  entitled  to  the  pension  of  $50 
.granted  him  by  the  special  act,  is  without  ground  to  rest  on.  His 
pension  certificate,  issued  under  the  special  act,  can  be  of  no  service 
to  him  unless  he  wishes  to  relinquish  the  pension  of  $72  under  the 
general  law,  and  fall  back  upon  the  pension  of  $50  granted  him  by 
the  special  act.  Bat  he  expresses  no  such  purpose.  His  object  is 
to  get  the  certificate  in  order  to  draw  double  pensions,  which  the  la^ 
says  be  shall  not  have.  He  voluntarily  surrendered  his  pension  un- 
der the  special  act,  in  order  to  receive  the  larger  pension  to  which 
he  became  entitled  on  the  passage  of  the  general  act  of  June  16, 1S80. 
As  he  is  not  entitled  to  any  pension  money  upon  the  certificate  un- 
der the  special  act,  which  he  voluntarily  surrendered,  unless  he  waives 
his  right  to  receive  the  larger  pension  given  him  by  the  general  law, 
which  he  does  not  do,  a  judgment  that  the  certificate  be  returned  to  him 
would  be  futile.  From  all  that  appears  by  the  record  vtbe  relator  has 
been  accorded  by  the  officers  of  the  department  of  the  interior  and  of  the 
pension  bureau  all  his  rights.  Up  to  September  4,  1882,  he  has 
been  paid  all  the  pension  money  due  him  under  any  act  of  congress. 
After  that  date  he  is  entitled  under  existing  laws  to  a  pension  of  $72 
per  month  and  no  more,  and  this  the  pension  bureau  is  ready  to  pay 
him.  The  supreme  court  of  the  district  was,  therefore,  right  in  re- 
fusing the  writ  of  tnandamui,  and  its  judgment  must  be  affirmed. 
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(107  U.  8.  U>  _. 

TOBnB   V.  StATB  of  iliSTLUSD. 

(February  i,  1883.) 

ToBAOoo  ImPBonoK— Statb  STATUTBa— Yauditt— Charox  von  OoTRAoa 

Section  41  of  chapter  846  of  the  Iawb  of  Maryland  of  1864,  ae  amended  and  re-en- 
acted by  chapter  291  of  the  laws  of  1870,  provideg  as  follows :  "After  the  pa»; 
sage  of  this  act,  it  shall  not  be  lawful  to  cany'out  of  this  state,  in  hogsheads, 
any  tobacco  raised  in  this  state,  except  in  hogsheads  which  shall  have  been  in- 
spected, passed,  and  marked  agreeably  to  the  provisions  of  this  act,  unless  such 
tobacco  shall  have  been  inspected  and  passed  before  this  act  goes  into  opera- 
tion ;  and  any  person  violating  the  provisions  of  this  section  shall  forfeit  and 
pay  the  sum  of  |300,  which  may  be  recovered  in  any  court  of  law  of  this  stat^, 
and  which  shall  go  to  the  credit  of  the  tobacco  fund :  provided,  that  nothing 
herein  contained  shall  be  construed  to  prohibit  any  grower  of  tobacco,  or  any 
purchaser  thereof,  who  may  pack  the  same  in  the  coun^  or  neighborhood 
where  grown,  from  exporting  or  carrying  oat  of  this  state  any  such  tobacco 
without  having  the  same  opened  for  inspection ;  but  such  tobacco  so  exported 
or  carriedkout  of  this  state  without  inspection  shall  in  all  cases  be  marked  with 
the  name  in  full  of  the  owner  thereof, and  the  placeof  residence  of  such  owner, 
and  shall  be  liable  to  the  same  charge  of  outage  and.  storage  as  in  other  cases ; 
and  any  person  who  shall  carry  or  send  out  of  this  state  any  such  tobacco  with- 
out having  it  so  marked,  shall  be  subject  to  the  penalty  prescribed  by  this  sec- 
tion." Under  that  proviso,  no  requirement  of  the  act  of  1864  is  dispensed  with, 
except  that  of  having  the  hogshead  opened  for  inspection.  The  hogshead  must 
still  be  delivered  at  a  state  tobacco  warehouse,  and  there  numbered  and  re- 
corded, and  weiglied  and  marked,  and  be  found  to  be  of  the  dimensions  pre- 
scribed by  statute,  and  to  have  been  packed  and  marked  as  required. 

Said  section  41,  as  so  amended  and  re-enacted,  is  not,  in  its  provisions  as  to  charges 
for  outage  and  storage,  in  violation  of  clause  2  of  section  10  of  article  1  of  the 
constitution  of  the  United  States,  as  respects  any  impost  or  duty  imposed  by  it 
on  exports,  or  in  violation  of  the  clause  of  section  8  of  article  1,  which  gives 
power  to  the  congress  "  to  regulate  commerce  with  foreign  nations  and  among 
the  several  states." 

The  charge  for  outage,  under  the  proviso  of  said  section  41,  as  so  amended  and  re- 
enacted,  is  an  inspection  duty,  within  the  meaning  of  the  ci^nstitution. 

Dispensing  with  an  opening  for  inspection  of  the  hogsheads  mentioned  in  said  pro- 
viso, does  not,  in  view  of  the  other  provisions  of  the  tobacco  inspection  statutes 
of  Maryland,  deprive  those  statutes  of  the  character  of  Inspection  laws. 

.The  characteristics  of  inspection  laws  considered,  with  reference  to  the  legislation 
of  the  American  colonies  and  the  states  on  the  subject. 

It  is  not  foreign  to  the  character  of  an  inspection  law  to  require  every  hogshead  of 
tobacco  to  bd  brought  to  a  state  tobacco  warehouse. 

Whether  it  Is  not  exclusively  the  province  of  congress,  and  not  at  all  that  of  a- 
court,  to  decide  whether  a  charge  or  duty,  under  an  inspection  law,  is  or  is  not 
excessive,  q-acBre. 

Said  section  4],  as  so  amended  and  rc-unactcd,  is  not  a  regulation  of  commerce  or 
unconstitutional,  as  discriminating  between  the  state  buyer  and  manufacturer 
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of  leaf  tobacco  and  the  purchaser  who  bnys  for  the  purpose  of  tranaporting  the 
tobacco  to  another  state  or  to  a  foreiga  country,  or  aa  diacrlminatlng  between 
dUCerent  classes  of  exporters  of  tobacco. 

The  charge  for  outage  in  this  case  appears  to  be  a  charge  for  services  properly  ren^ 
dered. 

In  Error  to  the  Court  of  Appeals  of  the  State  of  Maryland. 

John  K.  Cowen  and  E.  J.  D.  Cro$$,  for  plaintiff  in  error. 

Cha$.  J.  M.  Owinn,  for  defendant  in  error. 

BiiATOHTOBD,  J.  TMs  is  a  writ  of  error  to  the  court  of  appeals  of 
the  state  of  Maryland,  and  the  qaestion  presented  for  onr  considera- 
tion is  the  constitntional  validity  of  certain  provisions  in  the  tobacco 
inspection  statutes  of  Maryland. 

The  plaintiff  in  error.  Turner,  was  indicted  in  the  criminal  court 
of  Baltimore.  The  indictments  contained  two  counts.  The  first 
count  alleged  that  Tamer  packed  in  a  hogshead  tobacco  grown  by  him 
on  a  farm  belonging  to  him  in  Charles  county,  in  Maryland,  and 
marked  the  hogshead  with  his  full  name  and  his  place  of  residence  in 
said  county,  and  shipped  it  to  the  city  of  Baltimore ;  that  it  was  not 
delivered  at  any  tobacco  warehouse  in  said  city,  under  the  manage- 
ment or  control  of  any  inspector  of  tobacco  appointed  for  said  ware> 
house  by  the  governor  of  the  state  of  Maryland,  under  the  constitu- 
tion and  laws  of  said  state,  nor  to  any  one  of  said  inspectors  of 
tobacco,  nor  to  any  one  acting  under  the  k  authority  of  any  one 
of  said  inspectors  of  tobacco,  to  be  weighed,  passed,  or  marked, 
and  it  was  not  weighed,  passed,  and  marked  by  any  such  inspec- 
tor of  tobacco,  nor  by  any  person  acting  under  the  authority  of 
any  one  of  said  inspectors  of  tobacco;  but  that  the  said  Turner 
exported  it  from  said  city  to  Bremen,  in  Germany,  without  hav- 
ing, procured  it  to  be  weighed,  passed,  and  marked  by  any  such  in- 
spector of  tobacco,  or  by  any  person  acting  under  the  authority  of 
any  one  of  said  inspectors  of  tobacco.  The  second  count  contained 
the  same  allegations,  and  the  farther  averment  that  the  said  Turner 
did  not,  prior  to  said  exportation,  pay  or  cause  to  be  paid  any  sum  of 
money  due  for  outage,  or  any  sum  of  money  due  for  storage,  to  the 
state  of  Maryland,  on  toid  hogshead,  to  any  such  inspector  of  tobacco, 
or  to  any  other  person  having  authority  to  receive  the  same,  although 
certain  sums  of  money  were  due  and  payable  by  him  to  said  state  for 
outage  and  storage  on  said  hogshead. 

Separate  demurrers  were  filed  to  each  count  of  the  indictment,  and 
then  a  written  stipulation  was  filed  by  the  parties,  as  follows: 
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''It  is  agreed  in  this  case  (1)  that  the  matters  and  facts  charged  in  the  in- 
dictment in  this  case  are  true,  as  therein  stated;  (2)  that  for  the  more 
speedy  final  determination  of  the  questions  of  law  involved  in  this  case  the 
demurrers  which  the  traverser  has  entered  to  this  Indictment  shall  be  over- 
ruled •pro  forma  by  the  court;  (3)  that  after  such  overruling  of  the  demur- 
rers the  case  shall  be  forthwith  submitted  to  the  court,  without  the  interven- 
tion of  a  jury,  upon  the  admission  contained  in  the  first  paragraph  of  this 
agreement." 

The  demurrers  were  then  overruled.  The  oonri  then  rendered  a 
judgment  that  Tamer  pay  a  fine  of  $300.  On  the  same  day,  Tomer, 
by  petition  to  said  criminal  court,  setting  forth  that  he  had  been  ad- 
judged guilty  of  a  misdemeanor,  and  by  the  judgment  of  said  court 
ordered  to  pay  the  sum  of  $800  to  said  state,  prayed  an  appeal  to 
the  court  of  appeals  of  Maryland,  assigning  errors  in  the  record. 
That  court  afSrmed  the  judgment,  and  Turner  has  brought  the  case 
into  this  court  by  a  writ  of  error,  alleging  that  the  statutes  of  Mary- 
land on  which  the  indictment  was  founded,  and  the  validity  of  which 
was  sustained  by  the  state  court,  are  repugnant  to  the  oonstitation 
of  the  United  States. 

It  is  claimed  by  the  defendant  in  error  that  the  statutory  provis- 
ions, the  validity  of  which  is  denied  by  the  plaintiff  in  error,  are 
"inspection  laws, "  within  the  meaning  of  clause  2  of  section  10  of 
article  1  of  the  constitution  of  the  United  States,  which  clause  is  as 
follows : 

"  No  state  shall,  without  the  consent  of  the  congress,  lay  any  imposts  or  duties 
on  imports  or  exports,  except  what  may  be  absolutely  necessary  for  executing 
its  inspection  laws ;  and  the  net  proceeds  of  all  duties  and  imposts  laid  by  any 
state  on  imports  or  exports,  shall  be  for  the  use  of  the  treasury  of  the  United 
States ;  and  all  such  laws  shall  be  subject  to  the  revision  and  control  of  the 
congress." 

By  chapter  346  of  the  Laws  of  Maryland  of  1864,  a  new  tobacco  in- 
spection law  was  enacted,  as  part  of  the  Code  of  Public  Local  Laws, 
in  place  of  and  expressly  repealing  certain  portions  of  said  Code.  It 
provides  (section  1)  for  the  appointment  of  five  tobacco  inspectors, 
one  for  each  state  tobacco  warehouse  in  the  city  of  Baltimore.  By 
section  5  each  tobacco  inspector  is  required'  to  employ  such  clerks 
and  laborers,  and  provide  and  keep  on  hand  such  books,  implements, 
and  materials,  as  may  be  necessary  for  the  economical  and  effective 
discharge  of  his  duties  as  such  inspector,  and  the  salaries  of  the  va- 
rious clerks  and  laborers  are  prescribed,  to  be  paid  from  the  receipts 
in  the  respective  offices,  with  the  requirement  that  the  inspectors 
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shall  at  no  time  employ  mora  labor  than  shall  i  be  necessary  for  the 
effective  performance  of  the  work  to  be  done.  There  are  provisions 
to  facilitate  the  landing  of  tobacco  at  the  wharves  in  front  of  the 
warehouses,  and  its  removal  therefrom,  and  to  secnre  the  safe  pres- 
ervation of  the  tobacco  after  its  delivery  at  the  warehoase.  Section 
10  is  as  follows: 

"It  shall  be  the  dutj  of  each  tobacco  Inspector  to  cause  each  hogshead  of 
tobacco  landed  or  delivered  at  the  warehouse  to  which  he  is  appointed  to  be 
numbered  in  succession  as  received,  and  to  cause  said  number  to  be  entered 
in  a  book  kept  for  that  purpose,  together  with  the  time  said  hogshead  was  re- 
ceived, the  name  of  the  vessel  or  other  conveyance,  if  known  to  him,  uj 
which  said  hogshead  was  brought  to  the  city  of  Baltimore,  and  of  the  owner 
or  consignee  of  said  tobacco,  and  the  iuitisJs  or  other  marks  on  said  hogs- 
head, identifying  the  same;  and,  when  said  hogshead  shall  be  removed  from 
said  warehouse,  he  shall  cause  an  entry  to  be  made,  in  some  book  kept  for 
that  purpose,  of  the  time  when  the  same  was  so  removed,  the  name  of  the 
person  to  whom  the  same  was  delivered,  and  of  the  vessel  or  other  convey- 
ance by  which  the  same  was  taken  away." 

It  is  provided  by  section  12  that  each  inspector  shall  canse  all  the 
tobacco  in  the  warehouse  to  which  he  may  have  been  appointed  to  be 
inspected  as  speedily  as  practicaUe,  in  regular  order,  as  numbered; 
and  by  section  13  that  he  shall  cause  each  hogshead  of  tobacco,  be- 
fore it  is  uncased,  to  be  weighed,  and  the  tobacco  in  each  hogshead  and 
the  cask  itsdf  to  be  separately  weighed,  and  the  weight  of  each  hogs- 
head, as  first  weighed,  and  the  gross  and  net  weight  of  the  tobacco 
therein  contained,  after  inspection,  to  be  entered  in  a  proper  book, 
with  sufficient  reference  to  its  marks  and  numbers  as  previously  re- 
corded ;  and  by  section  14  that  he  shall  mark  on  the  side  of  each  hogs- 
head, with  a  marking  iron,  its  warehouse  number  and  weight,  and  the 
net  weight  of  tobaooo  contained  therein,  and  its  warehouse  number 
on  each  head,  with  blacking;  and,  by  succeeding  sections,  that  he 
shall  uncase  and  break  all  tobacco,  in  whatever  state  raised,  and  draw 
samples  from  each  hogshead,  and  tie  each  lot  of  samples  together, 
and  label  it  with  the  warehouse  number  of  the  hogshead,  and  the  num- 
ber of  the  warehouse,  and  the  date  of  inspection,  and  the  name  of  its 
owner,  or,  if  known,  the  initials  or  other  marks  on  the  hogshead,  and 
deliver  it  sealed,  if  the  tobacco  be  merchantable,  to  the  owner,  with 
a  certificate  stating  the  date  of  inspection,  the  warehouse  mark  and 
number  of  the  hogshead,  the  weight  thereof,  and  the  net  weight  of 
the  tobacco  in  it,  and  that  unmerchantable  tobacco  shall  be  recon- 
ditioned, packed,  reweighed,  and  reinspected,  and  then  sampled  and 
certified;  and  by  section  27  that  every  hogshead  shall  be  liable  to 
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the  chaise  <rf  $1.50  outage,  if  ireighing  less  than  1,100  i>oancbi,  and 
to  15  oents  additional  for  every  100  pounds,  which  shall  be  paid  hy 
the  purchaser  thereof  to  the  inspector,  before  it  is  removed.  Penal- 
ties are  imposed  by  section  40  for  erasing,  altering,  or  adding  to  tmy 
mark  placed  by  the  inspector  on  any  hogshead  or  any  label  of  any 
sample,  and  for  fraudulently  taking  any  tobacco  from  a. sample,  or  sub- 
stituting other  tobacco  for  any  in  such  sample,  and  for  counterfeiting 
any  inspector's  certificate  or  seal.     Section  41  is  as  follows: 

"After  the  passage  of  this  act  It  shall  not  be  lawful  to  carry  out  of  this 
state,  in  bogsheada,  any  tobacco  raised  in  this  state,  except  in  hogsheads  which 
shall  have  been  inspected,  passed,  and  marked  agreeably  to  the  provisions  of 
this  act,  unlees  such  tobacco  shall  have  been  inspected  and  passed  before  this 
act  goes  into  operation ;  and  any  person  violating  the  provisions  of  this  section 
■hall  forfeit  and  pay  the  sum  of  9300,  which  may  be  recovered  in  any  court  of 
law  of  this  state,  and  which  shall  go  to  the  credit  of  the  tobacco  fund." 

This  section  was  amended  l^  chapter  291  of  title  Laws  of  1870,  by 
re-enaoting  it  with  the  following  addition : 

"Provided,  that  nothing  herein  contained  shall  be  oonstmed  to  prohibit  any 
grower  of  tobacco,  or  any  purchaser  thereof,  who  may  pack  the  same  in  th» 
county  or  neighborhood  where  grown,  from  exporting  or  carrying  out  of  this 
state  any  such  tobacco  without  having  the  same  opened  for  inspection,  but 
such  tobacco  so  exported  or  carried  out  of  this  state  without  inspection  shall 
in  all  cases  be  marked  with  the  name  in  full  of  the  owner  thereof,  and  th» 
place  of  residence  of  such  owner,  and  shall  be  liable  to  the  same  charge  of  out- 
age and  storage  as  in  other  cases;  and  any  person  who  shall  carry  or  send  out 
of  this  state  any  such  tobacco,  without  having  it  so  marked,  shall  be  subject 
to  the  penalty  prescribed  by  this  section." 

Section  42  preseribes  the  size  of  the  casks  in  wMeh  tobaoeo  raised 
in  Maryland  shall  be  packed,  and  forbids  the  inspector  to  inspect  or 
pass  it  until  packed  in  a  hogshead  of  proper  dimensions. 

By  chapter  86  of  the  Laws  of  1872,  entitled  "An  act  to  add  a  new 
article  to  the  Code  of  Public  General  Laws  regulating  the  inspection 
of  tobacco,"  some  additional  regulations  were  made,  and  some  exist* 
ing  provisions  were  re-enaoted,  and  some  changes  were  made,  and 
all  inconsistent  provisions  of  law  were  repealed;  bat  the  only  mate- 
rial additions  or  changes  made,  so  for  as  the  present  ease  is  concerned, 
were  these :  By  section  11,  every  inspector  shall  have  nncased  and 
break  every  hogshead  of  tobacco  delivered  for  inspection,  in  so  many 
places  for  Maryland  and  Ohio,  and  in  so  many  plaoes  for  Eentaoky 
and  Virginia,  and,  if  the  tobacco  is  sound,  take  a  sample,  and  mark 
the  hogshead  with  its  number,  the  year  of  inspection,  and  the  in- 
itials of  the  owner  on  each  head  and  on  the  bilge,  and  the  tare  and 
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net  weight  on  the  bilge.  By  section  15,  eaoh  inspector  shall  keep  in  a 
book  "the  name  of  the  owner,  the  number,  gross,  tare,  and  net  weight 
of  every  hogshead  of  tobaoco  inspected  by  him,  the  state  where  grown, 
the  consignee  of  the  same,  the  name  of  the  vessel  by  which  shipped 
out,  and  the  name  of  the  party  shipping  the  same,  and  for  every 
hogshead  so  inspected  by  him  he  shall  issue  his  certificate  or  note, 
stating  in  such  certificate  or  note  the  name  or  initials  of  the  owner, 
the  number  of  the  hogshead,  the  state  where  grown,  the  date  of  in> 
spection,  and  the  gross,  tare,  and  net  weight  of  the  hogshead,  and  he 
shall  make  no  delivery  of  inspected  tobacco  from  his  warehouse  ex- 
cept upon  surrender  of  the  certificate  or  note  corresponding  with  the 
number  of  the  hogshead."  By  section  26,  "no  tobaoco  of  the  growth 
of  this  state  shall  be  passed  or  accounted  lawful  tobacco  unless  the 
same  be  packed  in  hogsheads  not  exceeding  54  inches  in  the  length 
of  the  staves,  nor  exceeding  46  inches  across  the  head,  and  the  owner, 
or  his  agent,  of  tobacco  packed  in  any  hogshead  of  greater  dimen- 
sions shall  repack  the  same  in  hogsheads  of  the  size  herein  prescribed, 
at  his  own  expense,  before  the  same  shall  be  passed." 

By  chapter  228  of  the  Laws  of  1872,  the  charge  for  outage  is  fixed 
at  $2  for  every  hogshead  not  exceeding  1,100  pounds,  and  12^  cents 
additional  on  every  100  pounds  over  1,100  ponnda,  to  be  paid  by  the 
shipper  of  the  tobacco  or  his  agent. 

In  order  to  determine  whether  the  statutory  provisions  in  question 
are  obnoxious  to  the  objection  made,  their  meaning  must  be  ascer- 
tained. The  act  of  1864  requires  the  inspector  to  examine  the  hogs- 
head to  ascertain  whether  it  is  of  the  required  dimensions,  and  then 
to  inspect  the  tobacco  itself  by  sampling  the  contents,  and  when  this 
has  been  done,  and  the  weight  ascertained,  the  hogshead  is  passed. 
In  regard  to  the  addition  made  by  the  act  of  1870,  chapter  291,  to 
section  41  of  the  act  of  1864,  the  grower  or  purchaser  of  tobacco, 
packed  in  the  county  or  neighborhood  where  it  is  grown,  is  per* 
mitted  to  export  the  same  without  having  the  hogshead  opened  for 
inspection  by  sampling  its  contents;  but  the  act  requires  such  hogs* 
head  to  be  marked  with  the  name  and  residence  of  the  owner,  and  it 
is  made  liable  to  the  charge  of  outage  as  in  other  oases,  and  any  one 
violating  its  provisions  is  subject  to  the  penalty  imposed  by  section 
41  of  the  act  of  1864.  The  act  of  1870,  in  tbns  permitting  the  grower 
or  purchaser  of  tobaoco  packed  in  the  county  or  neighborhood  where 
it  is  grown,  to  export  the  same  without  having  the  hogshead  opened 
for  inspection,  does  not  dispense  With  any  other  reqairement  of  the 
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act  of  1864  in  regard  to  inspection.  It  provides,  in  express  terms, 
that  each  hogshead  thus  packed  shall  be  marked  with  the  name  and 
residence  of  the  owner.  It  is  necensary,  therefore,  that  some  one  shall 
ascertain  whether  these  requirements  have  been  complied  with,  and 
whether  the  tobacco  was,  in  fact,  the  growth  of  the  county  or  neigh* 
borhood  where  it  was  packed.  It  also  requires  that  such  tobacco  shall 
be  liable  to  the  same  charge  of  outage  as  in  other  cases;  and,  as  the 
charge  of  outage  depends  upon  the  weight  of  the  hogshead,  it  is  neoes* 
sary  that  some  one  shall  ascertain  the  weight  of  such  hogshead,  in 
order  to  determine  the  amount  to  be  paid.  It  does  not  change,  or  in 
any  manner  dispense  with,  the  statutory  requirements  in  regard  to  the 
dimensions  of  the  hogshead  in  which  such  tobacco  is  to  be  packed, 
and  it  is  necessary  that  some  one  shall  see  that  these  requirements 
are  complied  with.  These  and  other  duties,  it  is  obvious,  are  to  be 
performed  by  the  inspectors,  and  when  they  are  performed  the  hogs* 
head  is  to  be  passed  and  marked  as  provided  by  the  act  of  1864.  When 
the  words  "such  tobacco  so  exported  or  carried  out  of  this  state  with* 
out  inspection"  are  read  in  connection  with  the  preceding  sentence, 
which  permits  the  grower  or  purchaser  to  export  such  tobacco  "with* 
out  having  the  same  opened  for  inspection,"  it  is  clear  that  the  term 
"without  inspection"  refers  to  inspection  by  opening  the  hogshead  and 
sampling  the  contents. 

The  act  of  1872,  e.  86,  changes  some  of  the  provisions  of  the  act  of 
1864,  omits  others,  and  in  express  terms  repeals  all  acts  or  parts  of 
acts  inconsistent  with  its  provisions.  The  penal  clause  of  the  act  of 
1864,  as  amended  by  the  act  of  1870,  which  makes  it  unlawful  to 
carry  out  of  the  state  in  hogsheads  tobacco  raised  in  the  state,  except 
in  hogsheads  inspected,  passed,  and  marked  according  to  the  pro* 
visions  of  the  act,  is  omitted  in  the  act  of  1872;  but  there  is  nothing, 
either  in  the  title  or  the  general  frame*work  of  the  act,  or  in  the  man* 
ner  in  which  the  subject-matter  is  dealt  with,  to  justify  the  conclusion 
that  the  legislature  intended  the  act  of  1872  as  a  substitute  for  all 
prior  legislation  on  the  subject.  The  prbvisions  of  snch  prior  laws 
are  essential  to  give  completeness  to  the  system  of  which  the  act  of 
1872  is  but  a  part.  That  does  not,  it  is  true,  make  it  unlawful  to 
export  tobacco  raised  in  the  state  unless  the  same  shall  have  been 
inspected  and  passed,  but  it  does  provide. that  no  tobacco,  the  growth 
of  the  state,  shall  be  passed  or  accounted  lawful  tobacco  unless  the 
same  be  packed  in  hogsheads  of  certain  prescribed  dimensions.  It 
does  not  say,  in  so  many  words,  that  the  tobacco  raised  in  the  state 
and  intended  for  exportation  shall  be  delivered  at  one  of  the  state 
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iojbacoo  warehoases;  bat  it  does  provide  for  the  appointment  ol 
inspeotors  of  tobacco,  clerks,  and  other  officials,  with  fixed  salaries, 
and  assigns  them  to  the  tobacco  warehouses,  with  no  duty  to  perform 
nnlesB  it  be  the  inspection  of  tobacco.  In  thus  declaring  that  no 
tobacco,  the  growth  of  the  state,  shall  be  acco'anted  lawful  tobacco 
unless  packed  in  the  maimer  prescribed  by  the  act,  it  is  plain  the 
legislature  meant  it  to  be  the  duty  of  the  inspectors  appointed  by  the 
act  to  ascertain  whether  such  tobacco  was  thus  packed  in  conformity 
with  the  requirements  of  the  statute,  and  this  they  ooold  not  do  unless 
such  tobacco  should  be  delivered  at  the  state  tobacco  warehouses. 

The  legislature  meant,  and  only  meant,  to  select  certain  provisions 
from  the  public  local  law  in  relation  to  the  inspection  of  tobacco,  and 
to  re-enact  these  in  a  public  general  law,  and  to  leave  such  portion 
of  the  local  law  which  it  did  not  thus  re-enact,  and  did  not  modify  or 
repeal  by  inconsistent  provisions,  as  existing  parts  of  the  local  law. 
The  act  of  1872  did  not  modify  or  repeal  section  41  of  the  act  of 
1864,  as  modified  by  the  act  of  1870,  which  constituted  part  of  the 
local  law;  and  under  that  section  it  was  the  duty  of  the  plaintiff  in 
error  to  "have  delivered  the  tobacco  packed  by  him  at  one  of  the  state 
tobacco  warehonses,  in  order  that  the  inspectors  might  ascertain 
whether  it  was  packed  in  hogsheads  of  the  proper  dimensions,  and 
whether  it  was  packed  in  the  county  or  neighborhood  where  it  was 
grown,  and  marked  as  tHe  statute  directed.  The  legislature  did  not 
intend  that  merely  marking  the  name  of  the  grower  or  purchaser  on 
the  hogshead  should  release  such  grower  or  purchaser  from  the  other 
requirements  of  the  act.  These  views  are  those  which  were  held  by 
the  court  of  appeals  of  Maryland  in  its  opinion  delivered  in  this  case. 
55  Md.  240.  The  result  is  that  all  that  the  act  of  1870  does  in  re- 
gard to  a  grower  or  purchaser  of  tobacco  raised  in  Maryland,  who 
packs  the  same  in  hogsheads  in  the  county  or  neighborhood  where 
such  tobacco  is  grown,  and  who  exports  it  or  carries  it  out  of  the 
state,  is  to  dispense  with  the  opening  of  such  hogsheads  for  inspec- 
tion, but  that  it  does  not  dispense  with  any  other  requirement  of  the 
act  of  1864  in  regard  to  inspection ;  and  that  it  is  a  part  of  such  in- 
spection for  the  inspector  to  see  that  the  hogshead  is  marked  with 
the  name  and  place  of  residence  of  the  owner,  and  to  verify  the 
claimed  fact  that  the  tobacco  was  raised  in  Maryland  and  packed  in 
the  county  or  neighborhood  where  it  was  grown,  and  to  weigh  the 
hogshead  in  order  to  determine  the  charge  for  outage,  and  to  see  that 
the  hogshead  conforms  in  dimensions  to  the  requirement  of  the  stat- 
ute, so  that  the  tobacco  may  be  passed  and  accounted  lawful  tobacco. 
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I  It  is  also  apparent  that  not  until  the  above  and  other  dnties  have  been 

J  performed  by  the  inspectors  oan  the  hogshead  be  passed  and  marked 

I  as  required  hj  the  act  of  1864.     This  requires,  in  regard  to  the  hogs- 

i  heads  specially  mentioned  in  the  proviso  enacted  in  1870  to  section 

I  ,  41  of  the  aot  of  1864,  that  they  be  delivered  at  one  of  the  state  tobacco 

I  -warehouses,  and  that  the  provisions  of  section  10  of  the  act  of  1864 

be  observed;  that  is,  that  the  inspector  shall  number  each  hogshead 
i  in  succession,  and  enter  the  number  in  a  book,  with  the  time  the 

{  hogshead  is  received,  and  the  name,  if  known,  of  the  conveyance  by 

which  it  was  brought  to  Baltimore,  and  the  name  of  the  owner  or 
consignee  of  the  tobacco,  and  the  initials  or  other  marks  on  the  hogs- 
head identifying  it,  and,  on  its  removal,  enter  in  a  book  the  time  of 
removal  and  the  name  of  the  person  to  whom  it  is  delivered,  and  of 
the  conveyance  by  which  it  is  taken  away ;  that,  under  section  12  of 
the  aot  of  1864,  it  shall  be  inspected  iii  all  required  particulars  except 
opening  it;  that,  ander  section  13  of  that  aot,  the  inspector  shall  weigh 
the  hogshead  unopened  and  enter  such  weight  in  a  book,  with  sufficient 
I  reference  to  its  marks  and  numbers  as  previously  recorded ;  that,  under 

section  14  of  that  act,  the  inspector  shall  mark  with  a  marking  iron, 
on  the  side  of  each  hogshead,  its  warehouse  number  and  weight,  and 
on  each  head  its  warehouse  number;  and  that  not  until  these  things 
have  been  done  is  the  tobacco  to  be  passed  or  accounted  as  lawful 
tobacco. 

The  plaintiff  in  error  contends  that  section  41  of  the  act  of  1864, 
as  re-enacted  by  the  act  of  1870,  violates  the  constitution  of  the 
United  States,  because  (1)  it  is  a  regulation  of  interstate  and  for- 
eign commerce,  and  a  law  levying  a  duty  on  exports,  and  does  not 
fall  within  the  class  of  laws  known  as  inspection  laws,  because  the 
proviso  enacts  that  the  tobacco  to  which  it  refers  need  not  be  opened 
for  inspection;  (2)  said  section,  even  though  it  is  an  inspection  stat- 
ute, discriminates  against  the  non-resident  buyer  and  manufacturer 
of  leaf  tobacco,  and  in  favor  of  the  state  buyer  and  manufacturer,  in 
impd^ing  burdensome  regulations  on  tobacco  intended  for  export,  and 
laying  a  tax  of  at  least  two  dollars  a  hogshead  on  such  tobacco  when 
exported,  while  tobacco  manufactured  within  the  state  is  free  from 
such  regulations  and  such  tax,  and  thus  it  discriminates  against  in- 
terstate and  foreign  commerce  in  tobacco,  ^nd  in  favor  of  local  man* 
nfactnrers  and  the  internal  trade  of  the  state;  (8)  said  section  dis- 
criminates between  different  classes  of  exporters  of  tobacco,  in  that 
it  permits  tobacco  exported  by  persons  who  pack  it  in  the  county  or 
neighborhood  where  it  is  grown,  to  be  exported  when  marked  with 
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the  fall  name  and  lesidenee  of  the  o'wner,  withont  inspection  other 
than  the  examination  of  the  outsides  of  the  hogsheads,  while  export- 
ers of  another  olass  must  have  the  contents  of  their  hogsheads  sub* 
jeoted  to  examination. 

The  provisions  of  the  constitntion  of  the  United  States  alleged  to 

be  violated  are  olanse  2  of  section  10  of  article  1,  before  quoted,  and 

that  clause  of  section  8  of  article  1  which  provides  that  the  congress 

shall  have  power  "to  regulate  commerce  with  foreign  nations  and 

among  the  several  states." 

The  Maryland  court  held  that  the  charge  of  outage  in  this  ease  was 

I  an  inspection  duty,  within  the  meaning  of  the  oonstitntion;  that  the 

'  state  bad  the  power  to  prescribe  the  dimensions  of  the  hogshead  in 

I  which  tobacco  raised  in  Maryland  shall  be  packed,  and  to  require 

such  hogshead  to  be  delivered  at  one  of  the  state  tobacco  warehouses, 

'  in  order  that  the  inspectors  may  ascertain  whether  it  conforms  to  the 

I  requirements  of  the  law,  and  whether  it  is  the  true  growth  of  the 

state,  and  packed  by  the  grower  or  purchaser  in  the  oounity  or  neigh- 

borhood  where  it  was  grown;  and  that  the  charge  of  outage,  to  reim- 

j  burse  the  state  for  the  expenses  thereby  incurred,  and  in  considera- 

I  tion  of  storage  of  the  hogshead,  is  in  the  nature  of  an  inspection  duty, 

I        •  within  the  meaning  of  the  constitution. 

The  contention  of  the  plaintiff  in  error  is  that  a  law  whioh  other- 
wise would  be  an  inspection  law  ceases  to  be  such  if  no  provision  is 
made  for  opening  the  package-  contaiiiing  the  article  and  examining 
the  quality  of  its  contents.  On  this  subject  the  Maryland  court  held 
that,  in  order  to  constitute  an  inspection  law,  an  examination  of  the 
quality  of  the  article  itself  is  not  necessary,  but  that  to  prepare  the 
products  of  a  state  for  exportation  it  may  be  necessary  that  such  prod- 
ucts should  be  put  in  packages  of  a  certain  form,  and  of  certain  pre- 
scribed dimensions,  either  on  account  of  the  nature  and  character  of 
such  products,  oz  to  enable  the  state  to  identify  the  products  of  its 
own  growth,  and  to  furnish  the  evidence  of  such  identification  in  the 
markets  to  whioh  they  are  exported.  In  opposition  to  these  views, 
which  appear  to  us  to  be  sound,  we  are  asked  to  hold  that  the  pro- 
visions under  consideration  do  not  fall  under  the  head  of  inspection 
laws,  in  a  case  where  the  question  is  presented  without  any  finding 
of  any  facts  to  show  that  what  may  be  thus  necessary  in  regard  to  a 
product  is  not  necessary  in  regard  to  tobacco,  and  with  every  pre- 
I  sumption  to  ihe  contrary  arising  out  of  the  course  of  legislation,  as  to 

the  inspection  of  tobacco,  by  the  state  of  Maryland.  The  l^slature 
of  the  state  of  Maryland,  from  the  earliest  history  of  the  colony  and 
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since  the  formation  of  the  state  government,  has  made  the  inspection 
of  tobacco  raised  in  that  state  compolsory.  That  inspection  has  in- 
eluded  many  features,  and  has  extended  to  the  form,  size,  and  weight 
of  the  packages  containing  the  tobacco,  as  well  as  to  the  quality  of 
the  article.  Fixing  the  identity  and  weight  of  tobacco  alleged  to  have 
been  grown  in  the  state,  and  thus  preserving  the  reputation  of  the  ar- 
ticle in  markets  outside  of  the  state,  is  a  legitimate  part  of  inspection 
laws,  and  the  means  prescribed  therefor  in  the  statutes  in  question 
naturally  conduce  to  that  end.  Such  provisions,  as  parts  of  inspec- 
tion laws,  are  as  proper  as  provisions  for  inspecting  quality,  and  it 
cannot  be  said  that  the  absence  of  the  latter  provisions,  in  respect 
to  any  particular  class  of  tobacco,  necessarily  causes  the  laws  con- 
taining the  former  provisions  to  cease  to  be  inspection  laws. 

It  is  easy  to  see  that  the  use  of  the  precaution  of  weighing  and 
marking  the  weight  on  the  hogshead  and  recording  it  in  a  book  is  to 
enable  it  to  be  determined  at  any  time  whether  the  contents  have 
been  diminished  subsequently  to  the  original  packing,  by  comparing 
a  new  weight  with  the  original  marked  weight,  or,  if  the  marked 
weight  be  altered,  with  the  weight  entered  into  the  warehouse  book. 
The  things  required  to  be  done  in  respect  to  the  hogshead  of  tobacco 
in.  the  present  case,  aside  from  any  inspection  of  quality,  are  to  be 
done  to  prepare  and  fit  the  hogshead,  as  a  unit,  containing  the  tobacco, 
for  exportation,  and  for  becoming  an  article  of  foreign  commerce  or 
commerce  among  the  states,  and  are  to  be  done  before  it  becomes 
such  an  article.  They  are  properly  parts  of  inspection  laws,  within 
the  definition  given  by  this  court  in  Gibbons  v.  Ogden,  9  Wheat.  203. 
In  a  note  to  the  argument  of  Mr.  Emmet  in  that  case,  at  page  119, 
are  collected  references  to  many  statutes  of  the  states,  in  the  form  of 
inspection  laws,  showing  what  features  have  been  generally  recog- 
nized as  falling  within  the  domain  of  those  laws — such  as  the  size  of 
barrels  or  casks,  and  the  number  of  hoops  on  them ;  what  pieces  of 
beef  or  pork,  and  what  quantity  and  size  of  nails,  should  be  in  otae 
cask;  the  length,  breadth,  and  thickness  of  staves  and  heading,  lum- 
ber, boards^  shingles,  etc. ;  and  the  branding  of  pot  and  pearl  ashes, 
flour,  fish,  and  lumber,  and  the  forfeiture  of  them,  if  nnbranded. 
These  were  cited  as  instances  of  the  exercise  by  states  of  the  power 
to  act  upon  an  article  grown  or  produced  in  a  state,  befdre  it  became 
an  article  of  foreign  or  domestic  commerce,  or  of  commerce  among 
the  states,  to  prepare  it  for  such  purpose.  It  was  in  reference  to 
laws  of  this  character  that  it  was  said,  in  argument,  in  OMona  v. 
Ogden,  that  the  enactments  seemed  arbitrary,  and  were  not  founded 
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on  ihe  idea  that  the  things,  the  exportation  of  wbioh  vas  thas  pro- 
hibited or  restrained,  were  dangeroas  or  noxious,  but  had  for  their' 
objeot  to  improve  foreign  trade,  and  raise  the  character  and  repnta- 
tion  of  the  articles  in  a  foreign  market.  It  was  in  reference  to  such 
laws,  among  other,  inspection  laws,  that  Chief  Justice  Mabbhall,  in 
Oibbons  Y.  Ogden,  (page  203,)  after  remarking  that  a  power  to  regu- 
late commerce  was  not  the  source  from  which  a  right  to  pass  inspec- 
tion laws  was  derived,  said ; 

''The  object  of  inspection  laws  is  to  Improve  the  quality  of  articles  pro- 
duced by  the  labor  of  a  country ;  to  fit  them  for  exportation ;  or,  it  may  be,  for 
domestic  use.  They  act  upon  the  subject  before  it  becomes  an  article  of  for* 
eign  commerce^  or  of  commerce  among  the  states,  and  prepare  it  for  that 
purpose.  They  form  a  portion  of  that  immense  mass  of  legislation  which  em- 
braces eveiything  within  the  territory  of  a  state  not  surrendered  to  the  general 
government;  all  which  can  be  most  advantageously  exercised  by  the  states 
themselves." 

It  was  not  suggested  by  the  court  that  those  particular  laws  were 
not  valid  exercises  of  the  power  of  the  state  to  fit  the  articles  for 
exportation,  or  that  in  addition  to,  or  even  aside  from,  ascertaining 
the  quality  of  the  article  produced  in  a  state,  the  state  could  not 
define  the  form  of  the  lawful  package  or  its  weight,  and  subject  form 
and  weight,  with  or  without  quality,  to  the  supervision  of  an  inspector, 
to  ascertain  that  the  required  conditions  in  respect  to  the  article  were 
observed. 

In  addition  to  the  instances  cited  in  Oihlora  y.  Ogden,  the  dili- 
gence of  the  attorney  general  of  the  state  of  Maryland  has  collected 
and  presented  to  us,  in  argument,  numerous  instanceB(a)  showing, 

(a)  The  following  are  the  acta,  and  the  nibjecta  in  reference  to  which  they  were 
pMsed.  NtM  UampAin:  Casks  of  flaxseed,  1786.  Bee  Perpetual  Laws  of  New 
Hampshire,  1789,  p.  193.  Dimensions  of  shingles,  staves,  and  hoops.  Id.  p.  188. 
JtcMoehmMt:  Shingles,  staves,  and  hoops.  Acts  and  Resolves  of  the  Province  of 
Mass.  Bay,  voL  3,  [1742-1756,]  p.  128  «(  uq.  o.  iX  Size  of  casks  for  pickled  fish. 
Id.  p.  1000.  Act  of  1757.  Rhode  lAand:  Regulating  the  inspection  of  beef,  pork, 
pickled  flsh,  and  tobacco,  and  ascertaining  the  assize  of  casks,  clapboards,  shingles, 
boards,  etc  Public  Laws  of  Rhode  Island  and  Providence  Plantations,  (Ed.  1798,) 
pp.  609,  512,  622.  Oontuetieut:  St.  Oonn.  (Ed.  1786.)  For  ascertaining  the  assize 
of  casks  used  f on  liquor,  beef,  pork,  and  fish.  Pages  18, 312.  There  were  sworn 
packers  of  tobacco,  whose  duty  it  was  to  brand  casks.  ITeu  York:  Laws,  (Ed. 
1789.)  All  flour  for  exportation  to  be  packed  in  casks  of  a  certain  size  and  make. 
No  flour  to  be  exported  without  having  been  inspected.  1785,  e.  36,  p.  197.  No 
pot  or  pearl  ashes  to  be  exported  before  inspection.  NewJeruy:  Capacity  of  meat 
barrels.  Act  of  April  6, 1676.  Learning  and  Bpicer,  p.  116.  Capacity  of  barrels. 
Id.  120 ;  bricks,  Id.  469 ;  barrels.  Id.  608.  Assize  of  br^d.  Id.  646,  646,  647.  Size 
of  casks,  Act  of  1725.  Staves,  hoops,  shingles,  eto..  Act  of  September  26, 1772. 
Size  of  casks,  Act  of  September  26, 1772.    Penntytrntma:  Laws  of  Penn.  A.  i.  Dai- 
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hj  the  text  of  the  inspection  laws  of  the  18  American  oolonies  and 
elates,  in  force  in  1787,  when  the  constitation  of  the  United  States 
was  adopted,  that  the  form,  capacity,  dimensions,  and  weight  of 
packages  were  objects  of  inspection,  irrespective  of  the  quality  of  the 
contents  of  the  packages.  The  instances  embrace,  among  others,  the 
dimensions  of  shingles,  staves,  and  hoops;  the  size  of  casks  and  bar- 
rels for  fish,  pork,  beef,  pitch,  tar,  and  turpentine,  and  the  size  of 
hogsheads  of  tobacco.  In  Maryland  the  dimensions  of  tobacco  hogs- 
heads were  fixed  by  various  statutes  passed  from  the  year  1658  to 
the  year  1768.  By  the  act  of  1768,  e.  18,  §  18,  it  was  enacted  that 
all  tobacco  packed  in  hogsheads  exceeding  48  inches  in  the  length  of 
the  stave,  and  70  inches  in  the  whole  diameters  within  the  staves,  at 
the  croze  and  bulge,  should  be  accounted  unlawful  tobacco,  and 
should  not  be  passed  or  received.  Like  provisions,  fixing  the  dimen- 
sions of  hogsheads  of  tobacco,  have  been  in  force  in  Maryland  from 
1789  tiU  now. 

In  view  of  sueh  legislation  existing  at  the  time  the  constitution  of 
the  United  States  was  adopted  and  ratified  by  the  original  states, 
known  to  the  framers  of  the  constitution  who  came  from  the  various 
states,  and  called  "inspection  laws"  in  those  states,  it  follows  that  the 
constitution,  in  speaking  of  "inspection  laws,"  included  such  laws, 
and  intended  to  reserve  to  the  states  the  power  of  continuing  to  pass 

las,  1797.  Dimensions  of  casks  for  beer,  ale,  pork,  beef,  etc.,  p.  27  et  teg.  Dimen- 
sions of  stares,  headings,  boards,  and  timber,  Id.  380.  Floor  casks, — huw  to  be 
made  and  dimensions  of, — Id.  p.  452;  Act  of  1781,  c.  201.  Maryland:  Gauge  of  bar- 
rels for  pork,  beef,  pitch,  tar,  turpentine,  and  tare  of  barrels  for  flonr  or  bread,  1746, 
e.  15.  Flour  barrels,  1771,  e.  20;  1781,  e.  12.  Stoves  and  headings,  174fi,  e.  IS; 
1771,  e.  20;  1786,  e.  17.  (Salted  provisions,  174S,  e.  15 ;  1786,  c  17.  Hay  and  straw, 
1771,  ft  20.  Flour,  1781,  e.  12.  Fish,  1786,  e.  IT.  Liquor  casks,  1774,  e.  23;  1777, 
e.  17;  1784,  e.  83 ;  1785,  e.  87.  Many  other  Maryland  provincial  laws,  prescrib- 
ing the  length,  superficial  and  solid  measure,  w«ight  and  capacity  of  domestic 
products,  are  collected  on  pages  46-47  of  the  report  of  Mr.  J.  H.  Alexander  on  the 
standards  of  weight  and  measurement  in  Maryland.  Virginia:  Laws  of  Va.  Ke- 
visal  1783,  pp.  47, 188, 192.  Pork,  etc.  required  to  be  packed  in  barrels  before  ex- 
portation. As  to  contents,  quality,  and  stamps  of  barrels  of  pork,  beef,  pitch,  tar. 
and  turpentine,  see  Id.  p.  47;  Act  of  1776,  c.  43.  Inspection  of  tobacco,  and  size  of 
tobacco  hogsheads.  Act  of  1788,  e.  10,  H  1, 15, 20.  Iforth  Carolina:  Ired.  Laws  (N. 
O.)  Ed.  1791.  Dimensions  of  beef,  pork  and  flsh  casks,  stoves  and  headings,  and 
of  boards,  planks  and  shingles.  Act  1784,  c  86.  South  Carolina:  Grimke's  Public 
Laws.  Dimensions  and  capacity  of  beef  and  pork  barrels,  p.  209.  Georgia:  Wat- 
Irins'  Digest  CSasks  for  beef  and  pork.  Size  of  barrels  for  pitch,  tar,  and  turpen- 
tine. Act  of  1766,  No.  140,  amended  by  act  of  1768,  No.  179.  In  the  legislation  of 
•he  province  and  state  of  Maryland,  in  reference  to  tobacco,  the  dim«n»ion*,  or 
gauge,  of  tobaeeo  hogihtadi.wtka  fixed  by  the  Acts  of  1668,  e.  %,  1676,  e.  9, 1694,  «.  5, 
1699,  <!.  4, 1704,  e.  63,  1711,  <•.  6,  1715,  e.  38,  1716,  «.  8, 1717, «.  7, 1723,  e.  26, 1747,  e. 
26, 1763, «.  22, 1763.  e.  18,  and  1789,  e.  26. 
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snoh  laws,  even  though  to  oarry  them  out  and  make  them  efiFeotive, 
in  preventing  the  exportation  from  the  state  of  the  various  oommod- 
Uies,  nnless  the  provisions  of  the  laws  were  observed,  it  became  neces- 
sary to  impose  charges  which  amoanted  to  daties  or  imposts  on  ex- 
ports to  an  extent  absolutely  necessary  to  execute  such  laws.  The 
general  sense  in  which  the  power  of  the  states  in  this  respect  has  been 
understood  since  the  adoption  of  the  constitution,  is  shown  by  the 
legislation  of  the  states  since  that  time,  as  collected  in  like  manner 
by  the  attorney  general  of  Maryland,  (i)  covering  the  form,  capacity, 
dimensions,  and  weight  of  packages  containing  articles  grown  or  pro- 
duced in  a  state  and  intended  for  exportation.  These  laws  are  none 
the  less  inspection  laws  beoanse,  as  was  said  by  this  court  in  Oihbotu  v. 
Ogden,  they  "may  have  a  remote  and  considerable  influence  on  com- 
merce." It  is  a  circumstance  of  weight  that  the  laws  referred  to  in 
the  constitution  are  by  it  made  "subject  to  the  revision  and  control  of 
'the  congress."  Congress  may,  therefore,  interpose,  if  at  any  time  any 
statute,  under  the  guise  of  an  inspection  law,  goes  beyond  the  limit 
prescribed  by  the  constitution  in  imposing  duties  or  imposts  on  im- 

{b)  Pentuylwrnia:  Beef  and  pork  intended  for  exportation,  when  packed,  or  re- 
packed, in  Pliiladelphia:.  1  Brightly'a  Furdon's  Digest,  1873,  pp.  167,  IBS;  Imt- 
ter  and  lard.  Id.  188,  189;  domestic  distilled  ipiritg,  Id.  S2S;  flaxseed,  Id.  708; 
flour  and  meal,  Id.  711.  Vdcmare:  Size  of  casks  for  exportation  of  breadstufls. 
Rev.  8t.  1874,  p.  363.  Virgiitta:  Tobacco,  Code  1873,  pp.  739,  740;  flsh,  Id. 
7S0;.  pitch,  tar,  turpentine,  salt,  staves,  shingles,  and  lumber.  Id.  7S1.  Bhods  . 
lOand:  Pub.  St.  1882;  beef  and  pork  casks,  e.  3,  p.  294;  Ume  casks,  Id.  298;  fish 
casks,  Id.  e.  114,  p.  299.  Maine:  Her.  P.t.  1871;  lime,  e.  39,  {  3;  pot  and  pearl 
ashes.  Id.  4  B ;  nails.  Id.  4  17 ;  flsh,  Id.  «.  40,  4(  7,  8,  and  11 ;  cord-wood,  Id.  0. 
41,  4  1;  charcoal  ttaskets.  Id.  4  7;  packed  shingles.  Id.  4  16;  staves  and  hoops, 
Id.  44  18  and  10;  beef  and  pork  barrels.  Id.  e.  88, 44  16  and  17.  Nno  Hampthire: 
Gen.  Laws  1878.  No  salted  beef  to  be  exported  except  in  tierces,  barrels,  or  half, 
barrels  of  particular  quality,  weight,  and  dimensions,  and  duly  branded ;  e.  126,  44 
4  and  6 ;  batter  and  lard  casks,  e.  127,  p.  SOS ;  fi^  barrels,  tierces,  and  Casks 
e.  129,  p.  810;  casks  of  pot  and  pearl  ashes,  e.  130,  p.  114.  MauaehusetU : 
<3tetxi.  St.  1860;  casks  for  pickled  fish,  e.  49,  4  44;  alewivcs.  Id.  4  60;  staves, 
Id.  4  85;  hogshead  hoops,  Id.  4  86;  casks  for  pot  and  pearl  ashes.  Id.  4  167; 
kegs  for  butter  and  lard.  Id.  4  14.  Uonnectieut:  Qen.  St.  187S;  flsh  barrels, 
p.  279,  4  19.  Vemtmt:  Rev.  Laws  of  1880,  p.  715,  barrels  of  flour,  weight,  etc. 
New  J«r»eg:  Revision  1877;  beef  and  pork  ban-els,  flour  and  meal  casks,  Id. 
437 ;  herring  casks.  Id.  478.  Georgia :  Code  1867 ;  flour  barrels,  4  1562 ;  turpen- 
tine barrels,  Id.  4  U7S.  Jxniiiiana  :  Digest  of  Statutes,  vol.  2, 1870 ;  beef  and  pork 
barrels,  p.  38, 4  28.  Witeontin :  Statutes  of ;  flsh  casks,  p.  866,  4  22.  Michigan : 
Onmp.  Laws  1871,  vol.  1,  pp.  474-486,  size  and  weight  of  beef,  pork,  and  flsh 
barrels ;  butter  and  lard  barrels ;  flour  and  meal  casks ;  pot  and  pearl  ash  casks. 
South  Carolina :  Gen.  St. ;  flour  barrels,  p.  275 ;  beef  barrels,  Id.  279 ;  staves  and 
shingles,  Id.  280.  North  Carolina :  Battle's  Revisal;  flour  barrels,  e.  61,  4  84,  p. 
496 ;  beef  or  pork  casks,  Id.  4  60,  p.  499 ;  flsh  barrels.  Id.  4  63,  p.  499 ;  turpentine, 
tar,  and  pitch  barrels,  Id.  4  64,  p.  600.    Tmnettet:  Statutes  1871;  butter  or  lard 
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ports  or  exports.  These  and  kindred  laws  of  Maryland  have  been  in 
force  for  a  long  term  of  years,  and  there  has  been  no  snob  interposition. 

Objection  is  made  tbat  the  Maryland  laws  are  not  inspection  laws, 
but  are  regulations  of  commerce,  because  they  require  every  hogshead 
of  tobacco  to  be  brought  to  a  state  tobacco  warehouse.  But  we  are  of 
opinion  that,  it  being  lawful  to  require  the  article  to  be  subjected  to 
the  prescribed  examination  by  a  public  officer  before  it  can  be  ac- 
counted  a  lawful  subject  of  commerce,  it  is  not  foreign  to  the  character 
of  an  inspection  law  to  require  that  the  article  shall  be  brought  to 
the  officer  Instead  of  sending  the  officer  to  the  article.  It  is  a  matter 
as  to  which  the  state  has  a  reasonable  discretion,  and  we  are  unable 
to  see  that  such  discretion  has  been  exercised  in  any  such  manner  as 
to  carry  the  statutes  beyond  the  scope  of  inspection  laws. 

There  is  another  view  of  the  subject  which  has  great  force.  Bec- 
ognized  elements  of  inspection  laws  have  always  been  quality  of  the 
article,  form,  capacity,  dimensions,  and  weight  of  package,  mode  of 
putting  up,  and  marking  and  branding  of  various  kinds,  all  these 

casks,  {  1832 ;  flonr  barrels,  1834.  Florida:  Digest  of  Laws,  1881,  p.  679 ;  dzes  of 
tar  and  turpentine  barrels.  Jfiuiisippi :  Flour  and  pork  barrels;  Kev.  Code  1880, 
i  949,  p.  280.  Ohio:  Rev.  8t.  1880,  vol.  1 ;  hogsheads  of  tobacco,  p.  264,  $  391 ;  fish 
barrels,  Id.  f  4300 ;  spirit  barrels,  i  4327 ;  oil  barrels,  {  4293 ;  pot  and  pearl  ash 
barrels,  f  4291 ;  beef  or  por^  barrels,  i  4285 ;  flour  and  meal  barrels,  i  4281. 

The  legislation  of  Maryland,  since  1787,  affords  the  following  instances ;  Pot 
and  pearl  ashes,  intended  for  exportation  from  Baltimore,  or  Georgetown,  Mont- 
gomery county,  were  required  to  be  packed  in  a  particular  manner  in  casks,  and  to 
oe  inspected  and  weighed.  1792,  e.  66.  A  similar  provision  was  made  to  prevent 
the  exportation  of  unmerchantable  flour  and  unsound'  salted  provisions  from  Havre 
de  Grace,  by  the  act  of  1796,  e.  21 ;  and  from  Chester,  by  the  act  of  1797,  e.  7.  By 
the  act  of  1781,  e.  12,  provision  was  made  to  prevent  the  exportation  of  bread  and 
flour,  which  were  not  merchantable,  frona  the  town  of  Havre  de  Grace.  This  act 
was  enacted  for  a  limited  time  only  and  expired.  It  was  revived  and  enacted  into 
a  permanent  law  by  the  act  of  1801,  «.  102,  i  2,  and  is  set  forth  in  a  note  to  the  see- 
tion  last  referred  to,  in  the  acts  of  1801.  By  section  6  of  the  act  of  1801,  e.  102,  the 
size  of  all  flour  casks  brought  to  Baltimore  town  for  exportation,  the  character  of 
the  materials  and  make,  the  manner  of  hooping  and  nailing  such  hoops,  the  partic- 
ular length  of  the  staves,  the  diameter  of  the  casks  at  the  heads,  and  the  number 
of  pounds  of  flour  to  be  in  each  cask,  are  specifically  prescribed.  The  size  of 
laths,  and  the  mode  of  packing  them,  was  regulated  by  the  act  of  1811,  e.  69.  The 
number  and  character  of  hoops  upon  casks  of  ground  black  oak  bark,  exported 
from  the  port  of  Baltimore,  was  prescribed  by  the  act  of  1821,  e.  77.  The  gross 
weight  of  a  hogshead  of  tobacco,  as  well  as  its  net  weight,  was  required  to  be 
marked  on  the  hogshead  by  the  act  of  1789,  e.  26,  i  21.  The  dimensions  of  the 
hogsheads  in  which  tobacco  was  required  to  be  packed  was  prescribed  by  section 
'  35  of  the  act  last  cited.    Further  illustration  may  be  found  in  the  following  legis- 

»  lation:   Weighing  wheat,  1868,  e.  266,  i  6 ;  FraHer  v.  WarflOd,  13  Md.  300-304; 

,  fish  barrels  and  tierces.  Public  Local  Laws,  article  4,  {  309;  flour,  Id.  i  362;  do- 

mestic distilled  liquors,  Id.  i  360;  flour  barrels,  1  Md.  Code,  art.  96,  {  20. 
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matters  being  supervised  by  a  publia  officer  having  anthority  to  pass 
or  not  pass  the  article  as  lawful  merchandise,  as  it  did  or  did  not 
answer  the  prescribed  requirements.  It  has  never  been  regarded  as 
necessary,  and  it  is  manifestly  not  necessary  that  all  of  these  ele- 
ments should  coexist  in  order  to  make  a  valid  inspection  law.  Qual- 
ity alone  may  be  the  subject  of  inspection,  without  other  require- 
'  ment,  or  the  inspection  may  be  made  to  extend  to  all  of  the  above 

I  matters.     When  all  are  prescribed,  and  then  inspection  as  to  quality 

i  is  dropped  out,  leaving  the  rest  in  force,  it  cannot  be  said  to  be  a 

necessary  legal  conclusion  that  the  law  has  ceased  to  be  an  inspection 
I  law. 

As  is  suggested  in  Neilson  v.  Oarza,  2  Woods,  287,  by  Mr.  Justice 
I  Bradley,  it  may  be  doubtful  whether  it  is  not  exclusively  the  province 

of  congress,  and  not  at  all  that  of  a  court,  to  decide  whether  a  charge 
or  duty,  under  an  inspection  law,  is  or  is  not  excessive.  There  is 
nothing  in  the  record  from  which  it  can  be  inferred  that  the  state  of 
Maryland  intended  to  make  its  tobacco-inspection  laws  a  mere  cover 
for  laying  revenue  duties  upon  exports.  The  case  is  not  like  that  of 
Jackson  Mining  Co.  y.  Auditor  Oehercd,  S2  Mich.  488,  where  a  state 
tax  imposed  on  mineral  ore  exported  from  the  state  before  being 
smelted  was  held  to  be  a  tax  on  interstate  commerce,  no  such  tax 
being  imposed  on  like  ore  reduced  within  the  state.  The  question  of 
the  right  of  Maryland,  under  the  constitution  of  the  United  States,  to 
require  that  the  dimensions  and  gross  weight  of  a  hogshead  contain- 
ing tobacco  grown  upon  its  soil  shall  be  ascertained  by  its  officers 
before  the  tobacco  shall  be  exported,  is  a  question  of  law,  because  the 
question  is  as  to  whether  such  law  is  an  inspection  law.  Moreover, 
the  question  as  to  whether  the  charges  for  such  examination  and  its 
attendant  duties,  are  "absolutely  necessary,"  was  not  before  the  state 
court,  and  was  not  passed  npon  by  it,  and  cannot  be  considered  by 
this  court. 

It  is  urged,  however,  that  the  Maryland  law  is  a  regulation  of  com- 
merce and  unconstitutional,  because  it  discriminates  between  the  state 
buyer  and  manufacturer  of  leaf  tobacco  and  the  purchaser  who  buys 
for  the  purpose  of  transporting  the  tobacco  to  another  state  or  to  a 
foreign  country.  But  the  state,  having  the  right  to  prescribe  the 
.  form,  dimensions,  and  capacity  of  the  packages  in  which  its  products 
shall  be  encased  before  they  are  brought  to,  or  sold  in,  the  public 
market,  has  enacted  (Laws  1872,  c.  36,  §  26)  that  no  tobacco  of  the 
growth  of  the  state  shall  be  passed  or  accounted  lawful  tobacco  unless 
it  be  packed  in  hogsheads  of  a  specified  size.     This  regulation  covers 


Digitized  by 


Google 


60  gUPBXUV  OOUBT  BBPOBTBB. 

all  tobaooo  grown  in  the  state  and  packed  in  hogsheads,  without  refer- 
ence to  the  purpose  for  which  it  is  packed.  If  the  tobacco  is  to  be 
dealt  in. within  the  limits  of  the  state,  the  examination  as  to  dimen- 
sions is  properly  left  to  the  contracting  parties,  probably  under  the 
view  that  the  seller  for  the  home  market  will  have  a  8u£Qcient  stim- 
ulus to  observe  the  requirement  of  the  law  in  a  desire  to  maintain  the 
reputation  of  his  commodity.  But  if  the  tobacco  is  to  be  exported  as 
lawful  tobacco,  the  state  may,  with  equal  propriety,  prescribe  and  en- 
force  an  examination  by  an  officer,  within  the  state,  of  a  hogshead 
containing  tobacco  grown  in  the  state  and  intended  for  shipment 
beyond  the  limits  of  the  state,  in  order  to  ascertain,  before  the  hogs- 
head is  carried  out  of  the  state,  and  before  it  becomes  an  article  of 
commerce,  that  it  is  of  the  dimensions  prescribed  as  necessary  to 
make  it  lawful  tobacco. 

In  Cooley  v.  Board  of  Warderu,  12  How.  299,  a  law  of  Pennsylva- 
nia provided  that  a  vessel  not  taking  a  pilot  should  pay  half  pilotage, 
but  that  this  should  not  apply  to  American  vessels  engaged  in  the 
Pennsylvania  coal  trade.  It  was  held  that  the  general  regulation  as 
to  half  pilotage  was  proper,  and  that  the  exemption  was  a  fair  exer- 
cise of  legislative  discretion  acting  upon  the  subject  of  the  regulation 
of  the  pilotage  of  the  port  of  Philadelphifi.  The  court  said  that,  in 
making  pilotage  regulations,  the  legislative  discretion  had  been  con- 
stantly exercised,  in  this  and  other  countries,  in  making  discrimina- 
tions, founded  on  differences  botli  in  the  character  of  the  trade  and 
in  the  tonnage  of  vessels  engaged  therein.  Any  discrimination  ap- 
pearing in  the  present  case  is  of  the  same  character  as  that  in  the 
pilotage  case,  and  fairly  within  the  discretion  of  the  state.  Such 
discretion  reasonably  extends  to  exempting  from  opening  for  internal 
inspection  an  article  grown  in  the  state,  when  it  is  marked  with  the 
name  of  an  ascertained  owner,  and  to  requiring  that  an  article  grown 
in  the  state  shall  be  opened  for  internal  inspection  when  it  is  not  in- 
tended to  be  put  on  the  market  on  the  credit  of  an  ascertained  owner 
and  is  not  identified  by  marks  as  owned  by  him.  8o,  too,  in  the  ex- 
ercise of  the  same  discretion,  and  of  its  power  to  prescribe  the  method 
in  which  its  products  shall  be  fitted  for  exportation,  it  may  direct  that 
a  certain  product,  while  it  remains  "in  the  bosom  of  the  country"  and 
before  it  has  become  an  article  "of  foreign  commerce  or  of  commerce 
f  between  the  states, "  shall  be  incased  in  such  a  package  as  appears 

i  best  fitted  to  secure  the  safety  of  the  package  and  to  identify  its  con- 

»  tents  as  the  growth  of  the  state,  and  may  direct  that  the  weight  of 

I  the  package,  and  the  name  of  the  owner  of  its  contents,  shall  be- 
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plainly  marked  on  the  package,  and  may  also  exempt  the  contents 
from  inspection  as  to  quality,  when  the  weight  of  the  package  and 
the  name  of  the  owner  are  dnly  ascertained  to  be  marked  thereon. 
Such  a  law  is  an  inspection  law,  and  may  be  executed  by  imposing  a 
"tax  or  duty  of  inspection,"  which  tax,  so  far  as  it  acts  upon  arti- 
cles for  exportation,  is  an  exception  to  the  prohibition  on  the  states 
against  laying  duties  on  exports,  the  exception  being  made  because 
the  tax  would  otherwise  be  within  the  prohibition.  Brown  t.  State, 
12  W^eat.  419,  438.  At  the  same  time  we  fully  recognize  the  prin- 
ciple that  any  inspection  law  is  subject  to  the  paramount  right  of 
congress  to  regulate  commerce  with  foreign  nations  and  among  the 
several  states. 

The  general  provision  of  the  Maryland  statute  is  that  it  shall  not 
be  lawful  to  carry  out  of  the  state,  in  hogsheads,  any  tobacco  raised 
in  the  state,  except  in  hogsheads  which  shall  have  been  inspected, 
passed,  and  marked  agreeably  to  the  provisions  of  the  act.  These 
provisions  include  the  doing  of  many  things  in  addition  to  an  inspec- 
tion of  quality.  If  the  tobacco  is  grown  in  the  state,  and  packed  in 
the  county  or  neighborhood  where  grown,  it  may  be  oariried  out  of 
the  state  without  having  its  quality  inspected,  if  it  be  marked  in  the 
manner  prescribed.  But  it  still  is  necessary  it  should  be  inspected 
in  all  other  particulars,  and  inspected  also  to  ascertain  that  it  was 
grown  in  the  state  and  packed  where  grown,  and  is  marked  as  required. 
If  it  does  not  answer  the  latter  requirements  it  is  to  be  further  in- 
spected as  to  quality.  The  necessity  thus  existing  for  subjecting  the 
hogshead  to  inspection  under  all  circumstances,  a  charge  of  some 
kind  was  proper  for  outage;  that  is,  a  charge  payable,  on  withdraw- 
ing the  hogshead,  for  labor  connected  with  receiving  and  handling  it, 
and  doing  the  other  things  above  mentioned.  Such  charge  appears 
to  be  a  charge  for  services  properly  rendered. 

The  above  views  cover  the  objection  made  that  the  Maryland  law 
discriminates  between  different  classes  of  exporters  of  tobacco,  and 
favors  the  person  who  packs  it  for  exportation  in  the  county  or  neigh- 
borhood where  it  is  grown,  as  against  other  exporters.  Whatever 
discrimination  in  this  respect,  or  in  respect  of  purchases  for  exporta- 
tion, before  referred  to,  results  from  any  provisions  of  the  law,  is  a 
discrimination  which,  we  think,  the  state  has  a  right  to  make,  result- 
ing, as  it  does,  wholly  from  regulations  which  affect  the  article  before 
it  has  become  an  article  of  commerce,  and  which  attach  to  it  as  and 
when  it  is  grown,  and  before  it  is  packed  or  sold.  The  tobacco  is 
grown  with  these  regulations  in  force,  and  the  state  has  a  right  to 
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say  what  shall  be  lawful  merchantable  tobacco.  This  is  really  all 
that  has  been  done  in  regard  to  the  tobacco  in  question. 

In  this  case  no  Inspection  is  involved  except  that  of  tobacco  grown 
in  Maryland,  and  we  must  not  be  understood  as  expressing  any  opinion 
as  to  any  provisions  of  the  Maryland  laws  which  refer  to  the  inspec- 
tion of  tobacco  grown  out  of  Maryland. 

The  judgment  of  the  court  of  appeals  of  Maryland  is  affirmed. 


(107  U.  S.  848) 

Chapman  and  others  v.  Boabd  of  Godntt  Coh'bs  or  the  Gountt  of 

Douglas. 

(Febraaiy  6, 1883.) 

COMTBACT  OF  SAIA  OF   LaHDS — FaILUKB  OF  CoNBIDERATIOK—ReBCIBSIOK— STAT- 
UTE OF  LmiTATIONS. 

Complainant  entered  into  a  contract  to  sell  certain  lands  to  the  county,  acting 
through  its  commissioners,  wlio  accepted  a  deed  therefor,  which  was  placed  bjr 
them  on  record.  The  property  was  purchased  for  the  use  of  the  county  for  a 
poor-house  and  farm,  and  possession  taken  immediately  by  the  county  authori- 
ties, and  the  land  has  been  improved  and  used  for  that  purpose  continuously 
ever  since.  A  portion  of  the  consideration  was  to  be  paid  in  county  orders 
drawn  upon  the  county  trensurer,  and  the  balance  to  be  paid  in  four  equal  an- 
nual installments,  the  defen-ed  payments  being  secured  by  notes  and  mortgage. 
Hdd,  that  where  the  agreement  between  the  parties,  so  far  as  it  relates  to  the 
time  and  mode  of  payment,  has  failed  by  reason  of  the  legal  disability  of  the 
county  to  perform  its  part  according  to  the  conditions  of  the  contract  of  sale, 
for  the  reason  that  the  county  had  no  authority  to  issue  bonds  for  such  purpose, 
the  vendor  had  a  right  to  rescind  the  contract  and  to  a  restitution  of  the  title, 
on  condition  of  the  surrender  of  the  void  securities  on  the  part  of  the  vendor. 

The  claim  against  the  county  for  the  purchase  money,  on  the  supposition  that  the 
understanding  had  been  to  accept  payment  according  to  the  terms  of  the  stat- 
ute, is  not  liable  to  the  bar  of  the  statute  of  limitations,  and  the  obligation  of 
the  county  to  pay  is  not  extinguished  by  the  statutory  lapse  of  time.  Although 
the  right  of  complainant  to  rescind  the  contract  and  demland  a  reconveyance 
accrued  at  the  date  of  the  deed,  be  was  not  bound  to- exercise  the  right,  and 
his  cause  of  action  did  not  accrue  until  he  had  made  manifest  his  election 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

This  is  a  bill  in  equity  filed  in  the  circuit  court  on  September  10, 
1877,  the  appellant  Chapman,  a  citizen  of  Tennessee,  joining  as 
complainant  for  their  benefit  with  the  other  appellants,  being  the  rep- 
resentatives of  Charles  A.  Ely,  deceased,  and  citizens  of  Ohio,  the 
appellee  being  a  municipal  corporation  of  Nebraska. 
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The  object  of  the  bill  is  declared  to  be,  and  the  prayer  corresponds 
to  it,  to  compel  the  ooonty  of  Douglas  to  surrender  possession  of  two 
certain  tracts  of  land  therein  described,  one  of  160  acres  and  one  of 
10  acres;  and  to  reconvey  and  release  the  title  thereto,  which  the 
county  acquired  under  a  deed  made  by  Chapman  to  the  county  on 
March  5,  1859;  and  for  an  account  of  the  rents  and  profits  thereof; 
or,  "in  ease  said  county  of  Douglas  and  the  corporate  authorities 
thereof  shall  elect  and  request  to  be  allowed  to  retain  and  hold  the 
land  described,  then  and  in  that  case  to  compel  said  county  and  the 
corporate  authorities  thereof  to  pay  to  or  for  your  orators,  as  the  coiut 
shall  direct,  the  reasonable  price  and  value  of  said  land,  as  stated  in 
said  deed  of  conveyance,  with  lawful  interest  thereon  from  the  date 
of  said  deed  to  the  time  of  the  making  of  such  payment." 

It  appears  that  on  March  4,  1869,  an  agreement  in  writing  and 
under  seal  was  entered  into  between  Chapman  and  the  county  of 
Douglas,  the  latter  acting  by  the  county  commissioners,  whereby 
Chapman  agreed  to  sell  and  convey  the  premises  in  controversy  "on 
the  following  conditions,  to- wit;  That  the  party  of  the  second  part 
shall  pay  to  the  party  of  the  first  part,  at  the  ensealing  and  delivery 
of  a  warranty  conveyance  from  the  party  of  the  first  part  to  the  party 
of  the  second  part  of  the  real  estate  aforesaid,  two  thousand  (2,000) 
dollars  in  county  orders  of  the  county  of  Douglas  aforesaid  on  the  treas- 
nrer  of  said  county  of  Douglas,  and  the  balance  of  six  thousand  (6,000) 
dollars  in  four  equal  annual  payments,  together  with  interest  on  the 
amount  due  at  ten  (10)  per  cent,  per  annum  until  paid;  and  the  said 
party  of  the  first  part  will,  when  required,  resign  to  and  give  up  the 
possession  of  said  property  to  the  party  of  the  second  part,  or  its  as- 
signs  or  agents,  immediately  on  the  payment  of  the  first  payment 
hereinbefore  enumerated,  and  put  the  said  county  of  Douglas  or  its 
agents  in  full  and  peaceable  possession  of  said  described  property. 
And  the  said  party  of  the  second  part  agrees  to  purchase  said  prop, 
erty  on  the  terms  aforesaid  of  and  from  the  party  of  the  first  part, 
and  for  the  security  of  the  deferred  payments,  as  hereinbefore  set 
forth,  to  give  a  mortgage  upon  said  described  property  to  the  party 
of  the  first  part." 

On  the  next  day,  March  6,  1859;  in  pursuance  of  this  agreement. 
Chapman  and  wife  executed  and  delivered  to  the  county  commission, 
ers  a  deed  to  the  county  of  Douglas  for  the  land,  which  was  accepted 
and  placed  by  them  on  record.  The  first  installment  of  the  purchase 
money,  $2,000  in  county  orders,  was  paid  at  that  time,  when,  also, 
the  county  commissioners,  in  the  name  of  the  county,  executed  and 


Digitized  by 


Google 


64  BUPBEUB  OOUBT  BEPOBTBH. 

deliverea  to  Chapman  the  four  promissory  notes  required  by  the 
agreement,  payable  in  one,  two,  three,  and  four  years  from  that  date, 
respectively,  and  a  mortgage,  in  the  asnal  form  of  a  conveyance  in 
fee,  with  a  defeasance  to  secure  the  payment  of  the  same,  which  was 
accepted  and  recorded. 

The  property  was  purchased  for  the  use  of  the  eonnty  for  a  poor- 
house  and  farm.  Possession  of  it  was  taken  immediately  by  the 
county  authorities,  and  it  has  been  improved  and  used  for  that  pur- 
pose  oontinuonsly  ever  since.  The  title  of  Chapman  as  to  to  the  160- 
acre  tract  was  perfect,  but  as  to  the  10-aore  tract  has  failed. 

On  November  26,  1860,  the  notes  and  mortgage  were  assigned,  for 
value,  to  Charles  A.  Ely,  who  having  since  deceased,  his  rights  have 
devolved  upon  his  legal  representatives.  On  June  18,  1868,  Will- 
iam A.  Ely,  a  minor  and  the  devisee  of'  Charles  A.  Ely,  by  his  next 
friend  and  guardian,  commenced  a  suit  in  the  district  court  for 
Douglas  eonnty  for  the  foreclosure  of  the  mortgage,  to  which  a  de- 
murrer was  interposed,  on  the  ground  that  the  notes  and  mortgage 
were  void,  db  initio,  for  want  of  power  on  the  part  of  the  county 
to  make  them,  and  also  because  any  action  on  them  was  barred  by 
the  statute  of  limitations.  This  demurrer  having  been  sustained,  the 
plaintiff  dismissed  the  action  on  July  21,  1868,  without  prejudice. 
On  August  8,  1868,  a  similar  suit,  by  bill  in  equity,  was  begun  in 
the  circuit  court  of  the  United  States,  which,  on  November  19th,  in 
the  same  year,  was  dismissed  without  prejudice ;  and  on  March  15, 
1869,  a  similar  bill  was  filed  in  the  same  court,  to  which  the  same 
defenses,  as  above  stated,  were  raised  upon  a  demurrer,  which  was 
sustained,  and  subsequently,  on  December  80,  1872,  the  bill  was  dis- 
missed without  prejudice. 

The  answer  to  the  present  biU  admits  that  no  part  of  the  $S,000  of 
the  original  purchase  money  has  been  paid,  and  that  the  rents,  issues, 
and  profits  of  the  premises,  since  the  county  has  been  in  possession 
of  them,  exceed  the  amount  of  the  first  installment  which  was  paid, 
and  sets  np  the  same  defenses  as  before,  that  the  mortgage  and  notes 
are  void  for  want  of  power  on  the  part  of  the  county  to  make  them, 
and  that  any  action  acoming  to  the  complainants  is  barred  by  lapse 
of  time  and  the  stSitntes  of  limitation.  It  also  admits  "that  both  the 
said  commissioners  and  the  said  Chapman  believed  that  the  said 
county  had  full  power  and  authority  to  purchase  said  lands  and  exe- 
cute the  said  notes  and  mortgage  for  the  unpaid  part  of  the  purchase 
price,  and  that  all  the  actings  and  doings  of  the  said  parties  in  that 
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behalf  were  bad,  made,  and  done  in  perfect  good  faith,  and  for  good 
and  sufficient  ooneiderations,  in  all  things  conformable  to  equity  and 
good  consoienoe,  save  as  hereinafter  stated."  This  saving  is  that 
"the  sum  paid  by  this  defendant  for  said  lands,  to-wit,  $2,000,  was 
the  full,  fair  value  thereof  at  the  time  of  the  said  purchase  and  sale, 
and  the  amount  of  the  said  notes  and  mortgage  was  just  so  much  in 
excess  of  the  true  value  thereof.  This  defendant  is  informed  and 
believes,  and  now  here  charges,  that  the  said  notes  and  mortgage 
were  noade  between  the  said  Chapman  and  the  said  oommissioners, 
acting  in  the  name  of  said  county,  with  the  full  knowledge  on  the 
part  of  all  of  them  that  the  full  and  fair. value  of  the  premises  had 
been  already  paid  therefor  by  the  said  county,  and  that  the  agree- 
ment to  give  the  said  notes  and  mortgage  was  unjust  and  oppressive 
towards  the  said  county,  and  that,  in  fact,  they  were  without  consid- 
eration, and  that  the  giving  thereof  was  induced  by  some  secret  and 
fraudulent  agreement  or  understanding  between  the  said  conunission- 
frs,  or  some  of  them,  on  the  one  side,  and  the  said  Chapman  on  the 
other."  It  also  admits  that  during  the  delay  of  the  complainants  in 
bringing  their  suit,  "the  evidences  of  the  fraudulent,  corrupt,  op- 
pressive, and  unjust  contract  of  purchase  have  disappeared."  No 
evidence  in  support  of  the  alleged  fraud  is  therefore  offered,  and  the 
defendant  is  constrained  to  rely  npon  the  statutes  of  limitation,  if 
any  cause  of  action,  ever  existed.  In  .reference  to  the  allegation  of 
the  oppressive  amonut  of  the  priee  agreed  to  be  paid,  in  addition  to 
the  fact  admitted  in  the  answer  that  the  rents  and  profits  accrued  to 
the  county  since  it  has  been  in  possession  amounted  in  value  to  more 
than  the  payment  made,  it  is  also  urged  in  argument  by  its  ooansel, 
against  a  rescission  of  the  contract,  that  "there  has  been  such  a 
change  of  circumstances  that  that  mode  of  relief  would  be  most 
oppressive.  This  land,  purchased  when  the  county  was  very  sparsely 
settled,  and  situated  very  near  to  a  town  which  has  recently  grown  to 
great  importance,  must  have  greatly  appreciated  in  value.  Besides 
which  fact  there  is  the  further  one  already  adverted  to,  that  the 
county  has  improved  it  to  the  extent  of  $30,000."  It  is,  therefore, 
insisted  that  the  county  should  be  permitted  to  retain  the  land  with- 
out paying  for  it. 

On  final  hearing  the  bill  was  dismissed,  and  the  deoree  to  that  ef* 
feet  is  brought  here  for  review  by  this  appeal. 

C.  C.  Bonney  and  Geo.  Willcy,  for  appellants. 

J.  M.  Woolworth  and  J.  C.  Cowin,  for  appellees, 
v.2— 6 
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Matthews,  J.  The  statute  of  Nebraska,  in  force  at  the  date  of  the 
transaction  in  question,  conferring  power  on  the  oonnty  commission- 
ers over  the  subject,  (Rev.  St.  Neb.  e.  40,)  provided,  section  17, 
''that  the  county  eommissioners  in  each  county  are  authorized, 
whenever  they  see  fit  to  do  so,  to  establish  a  poor-bouse;"  and  in  the 
next  section,  that  "they  may  take  to  the  county,  by  grant,  devise,  or 
purchase,  any  tract  of  land,  not  exceeding  640  acres,  for  the  purpose 
of  said  poor-house."  Section  19  of  the  same  chapter  declares  that 
"said  commissioners  are  hereby  empowered  to  receive  donations  to 
aid  in  the  establishment  of  such  poor-bouse;  and  also  empowered, 
from  time  to  time,  as  they  shall  see  fit,  to  levy  and  collect  a  tax,  not 
exceeding  1  per  cent.,  on  the  taxable  property  in  the  county,  and  to 
appropriate  the  same  to  the  purchase  of  land  not  exceeding  the  afore- 
said 640  acres;  and  to  erect  and  furnish  buildings  suitable  for  a  poor- 
house,  and  to  put  into  operation  and  to  defray  the  actual  expenses 
of  said  poor-house,  should  the  labor  of  the  inmates  be  inadequate 
thereto.  By  section  23  of  the  same  act,  the  commissioners  are  au- 
thorized, if  they  deem  it  to  be  for  th'e  interest  of  the  county,  to  ap- 
propriate out  of  any  other  money  belonging  to  the  county  any  sum 
not  exceeding  $2,500,  for  the  purpose  of  purchasing  a  farm  and  erect- 
ing thereon  suitable  buildings,  as  contemplated  in  the  sections  before 
referred  to. 

.  These  provisions  of  the  statute  were  construed  by  the  supreme 
court  of  Nebraska  in  the  case  of  Stewart  v.  Otoe  Co.  2  Neb.  177.  It 
does  not  appear  from  the  report  when  this  decision  was  made,  but  as 
the  case  arose  upon  a  contract  dated  in  January,  1870,  it  must,  of 
course,  have  been  long  after  the  making  of  the  contract  which  is  the 
foundation  of  the  present  litigation.  The  decision  of  the  supreme 
court  of  Nebraska  referred  to  was  rendered  in  an  action  brought  upon 
a  contract,  similar  in  its  character  to  the  one  between  Chapman  and 
Douglas  county,  to  recover  against  Otoe  county  damages  for  its  re- 
fusal to  accept  a  deed  and  execute  the  note  and  mortgage  contem- 
plated. A  judgment  against  the  plaintiff  sustaining  a  general  de- 
murrer to  the  petition  was  affirmed,  on  the  ground  that  the  contract 
was  illegal  and  void.     The  court  said : 

"  There  is  no  authority  of  law  for  the  county  com  missioners  to  bind  the  county 
in  the  manner  contemplated.  They  cannot  give  a  promissory  note,  nor  can  they 
mortgage  the  property  of  the  county.  Should  they  formally  do  so,  their  action 
would  be  a  nullity.  In  the  purcliase  of  land  for  a  poor-farm,  the  authority  of 
the  commissionera  of  a  county  is  very  clearly  set  forth.  The  mpde  of  raising 
i.he  money,  aud  paying  it  over,  are  all  definitely  stated.    These  statutes  set  a 
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limit,  beyond  which  they  cannot  go.  They  are  a  guide,  not  only  to  tlie  com- 
missioners, but  equally  so  to  all  persons  dealing  with  them,  who  must  see  to 
it  that  their  contracts  are  within  the  boundaries  thus  described.  *  •  * 
Here  we  find  the  authority,  and  indeed  the  only  authority,  for  the  purchase 
and  payment  of  money  for  a  'poor-farm '  by  the  county  commissioners ;  and 
here,  too,  is  specially  designated  the  money  that  may  be  used  for  that  pur- 
pose, together  with  the  mode  of  raising  it  But  there  is  not  one  word  about 
mortgaging  the  property  of  the  county  to  secure  the  payment  of  the  purchase 
money  at  a  given  time.  The  statutes  provide  the  only  security  that  can  be 
given.  The  public  faith  is  pledged;  and  a  tax,  not  exceeding  1  percent., 
may  be  levied  upon  all  the  taxable  property  of  the  county  annually,  and,  when 
collected,  pai*  to  the  person  entitled  thereto  by  an  order  upon  the  treasurer 
of  the  county,  payable  out  of  that  special  fund." 

The  doctrine  of  this  decision  has  been  accepted  by  all  parties  to 
this  suit,  and  we  are  not  asked  to  consider  any  question  as  to  its 
correctness,  or  as  to  our  obligation  to  adopt  it.  We,  therefore,  as- 
sume it  to  be  the  law  of  Nebraska,  applicable  to  the  case,  and  the 
basis  of  further  inquiry  as  to  the  relative  rights  of  the  parties  to  this 
litigation. 

It  is  expressly  declared  by  the  supreme  court  of  Nebraska,  in  this 
case,  that  it  is  clear  that  the  county  commissioners  had  power  to 
purchase  a  poor-farm.  The  point  of  the  decision  is  that  this  power 
does  not  extend  to  an  agreement  to  pay  at  a  dej^nite  time,  or  to  give 
as  security  for  payment  a  lien  upon  the  land.  The  vendor  mast 
either  receive  the  purchase  money  on  delivery  of  the  deed,  or  wait  for 
its  payment  in  the  due  course  of  administration,  by  the  appropriation 
of  the  taxes  levied,  collected,  and  paid  into  the  treasury  applicable  to 
that  purpose. 

If,  in  the  present  case,  such  had  been  the  original  understanding 
between  the  parties,  and  the  deed  had  been  delivered  without  pay- 
ment, but  upon  orders  drawn  upon  the  county  treasurer  payable  ac- 
cording to  law,  the  vendor  would  have  been  obliged  to  wait  during 
the  reasonable  delays  of  administration. 

"  Whoever,"  said  the  supreme  court  of  Nebraska,  in  Brewer  v.  Otoe  Co.  1 
Neb.  373,  "deals  with  a  county  And  takes  in  payment  of  his  demand  a  war- 
rant of  the  character  of  these,  no  time  of  payment  being  fixed,  does  so  under 
an  implied  agreement  that  if  there  be  no  funds  in  the  treasury  out  of  which 
it  can  be  satisfied,  he  will  wait  until  the  money  can  be  raised  in  the  ordinary 
mode  of  collecting  such  revenues.  He  is  presumed  to  act  with  reference  to 
the  actual  condition,  and  the  laws  regulating  and  controlling  the  business  of 
the  country.  He  cannot  be  permitted,  immediately  upon  the  receipt  of  such 
warrant,  to  resort  to  the  courts  to  enforce  payment  by  judgment  and  execu- 
tion, without  regard  to  the  condition  of  the  treasury  at  the  time,  or  the  laws 
by  which  the  revenues  are  raised  and  disbursed." 
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Aeoordin^^y,  in  that  ease  it  was  decided  that  the  ststote  of  limit* 
aiioDB  did  not  apply  to  oases  of  suoh  claims  against  coanties.  The 
court,  on  that  point,  said : 

"  But  these  warrants  do  not,  nor  was  it  the  intention  of  tbe  legislature  that 
they  should,  fall  within  the  operation  of  this  act.  •  •  •  Nor  can  any  ac- 
tion be  brought  on  such  warrant  until  the  fund  is  raised,  or  at  least  sutBcicnt 
time  has  elapsed  to  enable  the  county  to  levy  and  collect  it  in  the  mode  pre- 
Bcril>ed  in  the  revenue  laws.  That  the  legislature  never  intended  that  county 
warrants  should  be  affected  by  the  limitation  act  before  referred  to,  is  evident, 
I  think,  from  the  whole  course  of  legislation  respecting  them.  As  late  as  the 
twelfth  of  February,  1866,  it  was  enacted  that  'all  debts  heretofore  incurred 
by  the  county  commissioners  of  any  county,  acting  in  good  faith,  and  duly 
recorded  at  the  time  on  their  books,  shall  be  deemed  valid  and  the  county 
shall  be  held  liable  for  tbe  same.'  Chapter  5,  §  1,  Bev.  St.  *  *  *  From 
these,  as  well  as  numeroas  other  enactments  of  the  legislature  that  might  be 
cited,  I  have  reached  the  conclusion  that  the  plea  of  the  statute  of  limitations 
cannot  be  successfully  made  against  these  warrants,  and  that  whenever  it  can 
be  shown  that  the  funds  have  been  collected  out  of  which  they  can  be  paid, 
orsut&cienttime  has  been  given  to  do  so  in  the  mode  pointed  oat  in  the  stat- 
ute, their  payment  may  be  demanded,  and,  if  refused,  legally  eoeroed." 

And  if,  in  saoh  cases,  a  proceeding  in  mandamtu  should  be  con- 
sidered to  be  the  more  appropriate,  and,  perhaps,  the  only  effective, 
remedy,  it  also  is  not  embraced  in  tbe  statute  of  limitations  prescribed 
generally  for  civil  actions.  The  writ  may  well  be  refused  when  the 
relator  baa  slept  upon  his  rights  for  an  onreasonable  time,  and 
especially  if  tbe  delay  has  been  prejudicial  to  the  defendant,  or  to 
tbe  rights  of  other  persons,  though  what  laches,  in  the  assertion  of  a 
clear  legal  right,  would  be  sufScient  to  justify  a  refusal  of  a  remedy 
by  mandamus  must  depend,  in  a  great  measure,  on  the  character  and 
circumstances  of  the  particular  case.  Chinn  v.  Trusteet,  32  Ohio  St. 
236 ;  Moses,  Mandamus,  190.  There  is  no  statute  of  limitations  in 
Nebraska  applicable  to  that  proceeding. 

In  the  present  case,  however,  it  was  not  the  understanding  of  the 
parties  that  the  vendor  should  await  the  collection  of  taxes,  as  pre- 
scribed by  tbe  statute,  for  the  payment  of  the  purchase  money,  but, 
on  the  contrary,  there  was  an  agreement  for  payment  in  a  definite 
time,  without  regard  to  the  condition  of  the  county  treasury,  and  for 
security  by  way  of  notes  and  mortgages.  The  agreement,  as  we 
have  assumed,  so  far  as  it  relates  to  the  time  and  mode  of  payment, 
is  void ;  but  tbe  contract  for  tbe  sale  itself  has  been  executed  on  the 
part  of  the  vendor  by  the  delivery  of  the  deed,  and  his  title  at  law 
has  actually  passed  to  the  county.  As  the  agreement  between  the 
parties  has  failed  by  reason  of  tbe  legal  disability  of  the  county  to 
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perform  its  part,  aooording  to  its  oonditions,  the  right  ci  the  vendor 
to  rescind  the  contract  and  to  a  restitution  of  his  title  would  seem  to 
be  as  clear  as  it  would  be  just,  unless  some  valid  reason  to  the  con- 
trary can  be  shown.  As  was  said  by  this  court  in  Marth  v.  Fulton 
Co.  10  Wall.  676,  684,  and  repeated  in  Louisiana  v.  Wood,  102  U.  S. 
S94r,  299,  "the  obligation  to  do  jastioe  rests  upon  all  persons,  natural 
and  artificial,  and  if  a  county  obtains  the  money  or  property  of  others 
without  authority,  the  law,  independent  of  any  statute,  will  compel 
restitution  or  compensation."  And  see,  also,  MiUenberger  v.  Cooke, 
18  Wall.  421.  The  illegality  in  the  contract  related,  not  to  its  sub- 
stance,  but  only  to  a  specific  mode  of  performance,  and  does  not 
bring  it  within  that  class  mentioned  by  Mr.  Justice  Bbadlbt  in 
Thomas  v.  Biehmond,  12  Wall.  349,  356.  The  purchase  itself,  as  we 
have  seen,  was  expressly  authorized.  The  agreement  for  definite 
times  of  payment  and  for  security  alone  was  not  anthorized.  It  was 
not  illegal  in  the  sense  of  being  prohibited  as  an  offense;  the  power 
in  that  form  was  simply  withheld.  The  policy  of  the  law  extends  no 
further  than  merely  to  defeat  what  it  does  not  permit,  and  imposes 
upon  the  parties  no  penalty.  It  thus  falls  within  the  role,  as  stated 
by  Mr.  Pollock,  in  his  Principles  of  Contract,  264: 

"When  no  penalty  is  imposed,  and  the  intention  of  the  legislature  appears 
to  be  simply  that  the  agreement  is  not  to  be  enforced,  then  neither  the  agree- 
ment itself  nor  the  performance  of  it  is  to  be  treated  as  uolawfnl  for  any  other 
purpose."    Johtuon  v.  Meeker,  1  Wis.  486. 

The  principle  was  applied  in  the  case  of  MormUe  v.  Ameriean  Tract 
Society,  123  Mass.  129,  137,  where  it  was  said: 

"The  money  of  the  plaintiff  was  taken  and  is  stUl  held  by  the  defendant 
under  an  agreement  which.  It  is  contended,  it  bad  no  power  to  make,  and 
which,  if  it  had  power  to  make,  it  has  wholly  failed  on  its  part  to  perform. 
It  was  money  of  the  plaintiff,  now  in  possession  of  the  defendant,  which  in 
equity  and  good  conscience  it  ought  now  to  pay  over,  and  which  may  be  re- 
covered back  in  an  action  for  money  had  and  received.  The  illegality  is  not 
that  which  arises  where  the  contract  is  in  violation  of  public  policy  or  of 
sound  morals,  and  under  which  the  law  will  give  no  aid  to  either  party.  The 
plaintiff  himself  is  chargeable  wrlth  no  illegal  act,  and  the  corporation  is  the 
only  one  at  fault  in  exceeding  its  corporate  powers  by  making  the  express 
contract.  The  plaintiff  is  not  seeking  to  enforce  that  contract,  but  only  to  re- 
cover his  own  money  .and  prevent  the  defendant  from-  unjustly  retaining  the 
benefit  of  its  own  illegal  act.  He  is  doing  nothing  wtiid)  must  be  regarded 
as  a  necessary  affirmance  of  an  illegal  act." 

The  decision  of  this  court  in  Hitcheoek  v.  Oalvsston,  96  U.  8.  841, 
861,  covers  the  very  point.     There  a  recovery  was  allowed  for  the 
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yalne  of  the  benefit  conferred  upon  the  manioipal  eorporation,  not> 
withstanding,  and,  indeed,  for  the  reason,  that  the  contract  to  pay  in 
bonds  was  held  to  be  illegal  and  void.  "It  mattei-s  not,"  said  the 
court,  "that  the  promise  was  to  pay  in  a  manner  not  aothorized  by 
law.  If  payments  cannot  be  made  in  bonds,  because  their  issue  is 
ultra  vires,  it  would  be  sanctioning  rank  injustice  to  hold  that  pay- 
ment  need  not  be  made  at  all.     Such  is  not  the  law." 

This  doctrine  was  fully  recognized  by  the  supreme  court  of  Ne- 
braska as  the  law  of  that  state  in  the  case  of  Clark  v.  Saline  Co.  9 
Neb.  616,  in  which  it  adopts,  from  the  decision  of'  the  supreme  court 
of  California  in  Pimental  t.  City  of  San  Franeiteo,  31  CaL  863,  the 
following  language : 

"  The  city  is  not  exempted  from  the  common  obligation  to  do  Justice  which 
binds  individuals.  Such  obligations  rest  upon  all  persons,  whether  natural  or 
artificial.  If  the  city  obtains  the  money  of  another  by  mistake  or  without 
authority  of  law,  it  is  her  duty  to  refund  it,  from  this  general  obligation.  II 
she  obtain  other  property  which  does  not  belong  to  her,  it  is  her  duty  to  re- 
store it,  or,  if  used,  to  render  an  equivalent  therefor,  from  the  like  obligation. 
Argenti  v.  San  Frandsoo,  16  Cal.  282.  The  legal  liability  springs  from.thf 
moral  duty  to  make  restitution." 

The  conveyance  by  Chapman  to  the  county  of  Douglas  passed  the 
legal  title,  but  upon  a  condition  in  the  contract  which  it  was  impos- 
sible in  law  for  the  county  to  perform.  There  resulted,  therefore,  to 
the  grantor  the  right  to  rescind  the  agreement  upon  which  the  deed 
was  made,  and  thus  to  convert  the  county  into  a  trustee,  by  con- 
struction of  law,  of  the  title  for  his  benefit,  according  to  the  often-re- 
peated rule,  as  stated  by  Hill,  Trustees,  144,  that  "whenever  the 
circumstances  of  a  transaction  are  such  that  the  person  who  takes 
the  legal  estate  in  property  cannot  also  enjoy  the  beneficial  interest, 
without  necessarily  violating  some  established  principle  of  equity,  the 
court  will  immediately  raise  a  constructive  trust,  and  fasten  it  upon 
the  conscience  of  the  legal  owner,  so  as  to  convert  him  into  a  trustee 
for  the  parties  who,  in  equity,  are  entitled  to  the  beneficial  enjoy- 
ment," Upon  this  principle  the  vendor  of  real  estate  is  treated  as 
trustee  of  the  title  for  the  purchaser;  and  the  mortgagee,  having  the 
legal  title,  after  payment  of  the  mortgage  debt,  is  a  trustee  for  the 
mortgagor.  The  analogy  is  complete  between  these,  and  every  case, 
of  which  the  present  is  one,  where  the  holder  of  the  legal  title  is  un- 
der a  duty  to  convey  to  another. 

But,  admitting  that  Chapman  was  entitled  to  call  for  a  reconvey- 
ance, it  is  alleged  that  the  statute  of  limitations  of  Nebraska,  which 
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bars  the  right  to  recover  the  title  to  real  estate  in  10  years  from  the 
time  it  first  aooraed,  defeats  the  recovery. 

The  statute  of  limitations  in  force  March  5,  1859,  -which  was  the 
date  of  the  deed,  prescribed  21  years,  after  the  oaase  of  action  shall 
have  accrued,  as  the  period  within  which  an  action  for  the  recovery 
of  the  title  to  lands  must  be  brought.  Bev.  St.  Neb.  1866,  p.  395, 
§6. 

On  February  13,  1869,  the  legislature  of  Nebraska  passed  an  act, 
which  took  effect  July  1,  1869,  which  amended  this  section  so  as  to 
reduce  the  limitation  to  10  years.  It  is  not  denied  that  if  Chapman's 
cause  of  action  first  accrued  to  him  on  March  6, 1859,  this  amend- 
ment could  not  operate  upon  it,  because  to  give  it  that  effect  woulo 
be  to  take  away  an  existing  right  of  action  by  mere  legislation,  as 
the  10  years  would  then  have  fully  expired.  It  is,  therefore,  claimed 
that  his  right  of  action  for  a  reconveyance  of  the  title  could  only  have 
first  accrued  when  the  first  installment  of  the  purchase  money  be- 
came due, — that  is,  on  March  6,  1860, — ^wbich  left  eight  months 
after  the  statute  took  effect  before  the  lO-years'  limitation  would 
expire,  which,  it  is  claimed,  would  be  a  reasonable  time  within  which 
to  require  that  suits  upon  existing  causes  of  action  should  be  brought. 
But  this  view  cannot  be  supported ;  for  the  original  contract  for  pay- 
ment, at  a  fixed  time,  is  rendered  invalid,  for  the  same  reason  that 
avoided  the  notes  and  mortgage,  the)  objection  being,  according  to 
the  decision  of  the  supreme  court  of  Nebraska,  that  the  county  had 
no  power  to  bind  itself  to  pay  in  any  other  manner  than  that  pre- 
scribed by  the  statute.  Hence,  it  must  be  held,  in  this  aspect  of  the 
case,  that  the  right  of  action  was  not  postponed,  after  the  date  of 
the  deed,  by  the  credit  given,  aiid  if  it  accrued  at  that  time  the  lim- 
itation was  21  years,  according  to  the  statute  then  in  force,  within 
which  the  present  suit  was  in  fact  brought. 

But  the  more  satisfactory  answer  to  this  defense  is  that  none  of  the 
statutes  of  limitation  referred  to  apply  to  the  ease  at  all.  We  have 
already  seen  that  by  the  decision  in  the  case  of  Brewer  v.  Otoe  Co.  1 
Neb.  373,  it  is  the  declared  law  of  Nebraska  that  the  claim  against 
the  county  for  the  purchase  money,  on  the  supposition  that  the 
understanding  had  been  to  accept  payment  according  to  the  terms  of 
the  statute,  was  not  liable  to  the  bar  of  the  limitation  acts.  So  that 
the  obligation  of  the  county  to  pay  would  not  be  extinguished  by  the 
statutory  lapse  of  time.  Now,  although  the  right  of  Chapman  to  re- 
scind the  contract  and  demand  a  reconveyance  accrued  at  the  very 
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date  of  the  deed,  he  was  not  bonnd  to  exercise  the  right,  and  :iii 
cause  of  action  did  not  accrue  until  he  had  made  manifest  his  elec- 
tion. He  had  the  right  to  treat  as  null  that  part  of  the  contract 
which  was  illep;al,  and,  having  executed  it  on  his  part,  to  waive  per* 
formanoe  according  to  its  terms,  on  the  part  of  the  county,  and  wait 
a  reasonable  length  of  time  for  the  county  to  make  the  payment  in 
the  mode  made  lawful  by  the  statute,  before  exerting  his  power  to 
rescind  the  contract.  Until  that  time  had  elapsed,  and  until,  after 
that.  Chapman  had  elected  to  rescind,  there  was  no  existing  cause  of 
action,  and  consequently  nothing  upon  which  the  statute  of  limita- 
tions eoold  begin  to  take  effect.  When  that  reasonable  time  expired 
we  have  no  means  of  determining.  It  would  depend  upon  circum- 
stances not  disclosed  in  the  record,  such  as  the  state  of  the  county 
treasury,  the  extent  of  its  other  obligations,  the  value  of  the  taxable 
property,  and  its  general  financial  condition.  There  is  nothing  what- 
ever to  show  that  the  delay  that  has  taken  place  in  filing  the  present 
bill  has  been  unreasonable.  It  is  impossible,  therefore,  to  say  that 
any  statute  of  limitations  has  even  begun  to  run  against  the  cause  of 
action,  much  less  that  its  bar  has  become  complete. 

There  is  nothing,  therefore,  to  prevent  the  relief  prayed  for  being 
granted,  if  it  can  be  done  without  injustice  to  the  defendant.  On 
this  point,  it  is  said,  it  would  be  inequitable  to  decree  a  rescission  of 
the  contract  and  a  restoration  of  the  title  to  and  possession  of  the 
property,  because  the  parties  cannot  be  placed  in  statu  quo;  that  the 
circumstances  have  greatly  changed  by  the  increase  in  the  value  of 
the  property  and  the  expensive  improvements  that  have  been  put 
upon  it  by  the  county.  If  the  relief  asked  and  expeoted  was  an  un- 
conditional reconveyance  of  the  title  and  surrender  of  possession,  this 
would  undoubtedly  be  true.  But  such  is  not  the  case.  Any  such  m- 
jurious  and  inequitable  results  as  are  deprecated  may  easily  be  averted 
by  the  simple  payment  of  the  amount  due  on  account  of  the  purchase 
money,  which  the  appellants  consent  to  receive,  which  is  within  the 
statutory  powers  of  the  county,  and  for  which  proper  provision  may 
be  made  in  the  decree. 

The  principles  on  which  we  proceed  to  establish  the  right  of  the 
appellants  to  the  relief  prayed  for  were  announced  and  acted  upon  by 
this  court  in  the  case  of  City  of  Parkenhfwrg  v.  Broton,  1  Sup.  Or. 
Bbp.  442,  in  which  it  was  also  held  that  the  equity  of  the  original 
grantor  of  the  property  sought  to  be  reclaimed,  passed  by  an  assign- 
ment of  the  void  securities.     This  settles  the  relative  rights  of  Ghap> 
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man  and  his  oo-complainants,  the  representativeB  of  Ely,  and  entitles 
the  latter,  in  (he  name  of  the  fonuer,  to  the  relief  prayed  for  in  the 
biU. 

And  oonversely,  the  right  of  the  eonnty,  represented  by  its  tax* 
payers,  to  require  s  rescission  of  saoh  a  contract,  on  condition  of  a 
surrender  of  the  void  securities  on  the  part  of  the  vendor,  and  a  re- 
conveyance of  the  title  in  consideration  of  which  they  were  issued, 
was  recognized  by  this  court  in  the  case  of  Champion  v.  Zabritkie, 
101  U.  8.  601. 

In  not  granting  this  relief  the  circuit  court  erred,  and  its  decree 
must  be  reversed,  with  directions  to  ascertain  the  amount  due  from 
the  county  of  Douglas  on  account  of  the  purchase  money  of  the  poor- 
farm,  making  any  proper  allowance  as  a  compensation  for  the  fail- 
ure of  the  title  to  the  10-acre  tract,  and  thereupon  to  render  a  decree, 
unles3  the  amount  so  found  due  be  paid  within  a  reasonable  time,  to 
be  fixed  by  the  court,  having  reference  to  the  necessity  of  raising  the 
same  by  taxation,  as  regulated  by  the  statute;  ^that  the  county  of 
Douglas  be  required  by  its  commissioners  to  execute  and  deliver  a 
deed,  releasing  to  Chapman  all  the  title  acquired  by  it  by  virtue  of 
the  deed  from  him  of  March  5,  1859,  to  be  conveyed  by  Chapman  to 
William  A.  Ely,  his  co-complainant,  and  sole  representative  of 
Charles  A.  Ely,  upon  such  terms  as  the  equities  of  the  case  may  re> 
quire.    It  is  accordingly  so  ordered. 


(107  u.  s.  M) 

E[all  0.  Maonbalb  and  anotner. 

(Februsrr  S,  1888.) 
Patbrts  fob  IwENTiom — Doors  and  CAstsroa  or  Bates— Publto  Uao. 

Whether  claim  8  of  letten  patent  No.  67,046,  granted  to  Joaeph  L.  Ball,  July  28, 
1867,  tat  an  "  improTameiit  ip  connecting  doors  and  casings  of  safes,"  namely, 
.  "(S)  The  conical  or  tapering  arbors,  1,  in  combinstion  with  two  or  more  plates 
of  metal,  in  the  doors  and  casings  of  safes  and  other  secure  receptacles,  the 
arbors  being  secured  in  place  in  the  plates  by  kejrs,  2,  or  in  other  substantial 
manner,"  claims  arbors  which  are  tapped  into  two  or  more  plates,  or  whether 
it  excludes,  as  a  part  of  it,  screw-threads  cut  on  the  arbors,  is  immaterial  in 
the  present  case,  because,  under  the  former  view,  the  defendants  are  not  shown 
to  hare  used  arbors  with  screw-threads  on  any  part  of  the  arbor  that  is  within 
the  plates,  and,  under  the  latter  view,  the  claim  is  invBlid. 

The  whole  inTention  existed  in  letters  patent  granted  to  said  Hall,  September  36, 
1860,  for  an  "  improvement  in  locks." 
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A  cored  conical  bolt  with  a  screw-thread  on  it  haying  been  shown  in  the  patent  of 
1860,  and  a  solid  conical  bolt  hitving  existed,  there  was  no  invention  in  adding 
the  screw-thread  to  the  latter  bolt. 

Solid  conical  bolts  without  screw-threads  having  been  used  in  two  safes  made  and 
sold  by  the  inventor  more  than  two  years  before  hla  patent  was  applied  for, 
the  invention  covered  by  said  claim  8  was  in  public  use  and  on  sale,  with  the 
consent  and  allowance  of  the  inventor,  so  as  to  make  such  claim  invalid  under 
sections  7  and  IS  of  the  act  of  July  4, 1836,  (6  St.  at  Large,  117,)  and  section  7 
of  the  act  of  March  3, 1839,  (Id.  3fi3.) 

Such  use  was  not  a  use  for  experiment 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

E.  N,  Dickerson  and  Thos.  A.  Logan,  for  appellant. 

James  Moore,  for  appellees. 

Blatchfobd,  J.  This  suit  is  brought  on  letters  patent  No.  67,046, 
granted  to  Joseph  L.  Hall,  the  appellant,  July  23, 1867,  for  an  "im- 
provement  in  connecting  doors  and  casings  of  safes."  The  only  claim 
alleged  to  have  been  infringed  is  claim  8,  which  is  in  these  words : 

"(3)  The  conical  or  tapering  arbors,  1,  In  combination  with  two  or  more 
plates  of  metal,  in  the  doors  and  casings  of  safes  and  other  secure  receptacles, 
the  arbors  being  secured  in  place  in  the  plates  by  keys,  2,  or  in  other  substan- 
tial manner." 

In  regard  to  what  is  embraced  in  this  daim  the  specification  says : 

"The  nature  of  this  invention  consists  in  *  *  *  securing  a  series  of 
plates  forming  a  casing  or  door  of  the  safe  by  means  of  conical  or  tapering 
arbors,  which,  being  tapped  in  from  the  outside  of  the  door  or  casing,  and 
keyed  upon  the  inside,  present  serious  obstacles  to  the  removal  of  saocesslve 
piates  forming  the  body  of  the  safe.  Figure  1  represents  a  perspective  view 
of  a  safe  Embodying  my  invention.  Figure  2  is  a  horizontal  section  of  part 
of  the-  same.  Figure  3  is  a  detail  view,  in  cross-section,  of  the  door  of  the 
jiafe,  showing  the  shape  of,  and  manner  of  securing,  an  arbor.  The  most  ap- 
proved manner  of  securing  together  the  numerous  plates  forming  the  casings 
and  doors  of  safes  is  by  means  of  screws  tapped  in  from  one  series  of  pairs  or 
triplets  of  plates  from  the  inside  presenting  no  rivet  heads  upon  the  outside 
surface  of  the  safes.  *  *  *  In  th'e  doors  of  safes  the  outer  plate^  D,  is  se- 
cured to  the  plate,  E,  F,  by  screws,  6,  countersunk  in  the  plate,  F.  •  •  * 
The  fourth  plate,  I,  has  about  the  same  area  as  the  plate,  £.  It  is  secured  to 
the  plate,  F,  by  screws,  e,  which  pass  through  the  inner  plate,  K,  in  which 
they  are  countersunk.  •  •  •  In  order  to  still  further  secure  together  the 
plates  forming  the  door  of  the  safe,  I  use  a  conical  arbor,  1,  or  a  number,  if 
necessary;  they  are  introduced  in  openings  through  the  series  of  plates,  being 
tnpped  into  the  two  innermost  of  all  the  plates,  and  keyed  in  position.  A 
smooth  surface  in  the  plane  of  the  outer  face  of  the  door  is  presented,  giving 
no  means  of  removing  the  arbors,  1,  even  should  the  key,  2,  be  removed. 
*    *    *    Since  the  doors  of  safes  are  more  exposed  than  any  other  part  of 
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them,  it  is  neressary  to  embody  in  their  construction  sncb  devices,  which  In 
themselves  are  the  simplest,  as  shall  effectually  bar  forcible  entrance  to  the 
safes.  The  introduction  of  arbors  for  the  purpose  of  more  efFectually  binding 
in  one  compact  mass  the  series  of  alternate  iron  and  steel  plates  in  the  doors 
or  bodies  of  safes  will  very  mnch  protract  the  labors  of  the  burglar;  indeed, 
it  will  be  necessary,  in  order  to  remove  one  sheet  in  succession,  to  cut  out  the 
arboi's,  which  are  made  of  the  hardest  steel.  The  arbors  may  be  tapped  through 
the  entire  series  of  plates,  and  the  inner  end  rivet-headed  instead  of  keyed,  as 
shown  in  the  drawing,  or  the  inner  plate,  as  well  as  other  in  the  series  of 
plates,  may  be  put  together  in  sections,  and,  fitting  into  notches  in  the  axbot 
or  arbors,  secure  them  in  position.  In  this  latter  construction  the  arbors  need 
not  be  conical,  but  may  have  any  cross-section,  tapering  longitudinally." 

When  the  specification  says  that  the  conical  arhors  are  "tapped  in 
from  the  outside,"  it  means  that  screw-threads  are  cat  on  them  and 
take  into  screw-threads  in  the  body,  and  that  the  arbors  are  screwed 
in  and  have  their  smaller  end  towards  the  inside.  The  drawing,  fig* 
ure  3,  shows  this,  there  being  five  plates,  and  the  arbor  being  in  po- 
sition, and  tapering  from  the  outside  to  the  inside,  the  larger  end  be- 
ing towards'  the  ontside,  and  a  screw-thread  being  cut  on  the  arbor 
for  the  distance  of  the  thickness  of  the  two  innermost  plates,  and  the 
arbor  extending  through  the  five  plates,  from  the  outer  surface  of  all 
to  the  inner  surface  of  all,  and  a  key  extending  from  the  inside  length- 
wise of  the  arbor,  the  distance  of  the  length  of  the  screw-thread.  The 
arbors,  the  specification  says,  "may  be  tapped  through  the  entire 
series  of  plates;"  thai  is,  the  entire  length  of  the  arbor  may  have  a 
screw-thread  cut  on  it,  and  the  inner  end  may  be  rivet-headed ;  that 
is,  headed  down  into  a  rivet  instead  of  being  keyed.  A  peculiarity 
of  the  conical  arbors  is  stated  in  the  specification  to  be  that  they  are 
tapped  in  "from  the  outside,"  and  "keyed  upon  the  inside,"  in  con- 
tradistinction to  the  then  existing  most  approved  method  of  having 
screws  with  conical  heads,  the  heads  being  countersunk  in  one  of  the 
plates,  and  the  cone  shape  of  the  heads  holding  the  screws  so  as  to 
make  it  unnecessary  to  rivet  them  on  the  outside  of  the  safe,  the 
screws  not  going  through  all  the  plates,  the  head  of  the  screw  being 
towards  the  inside  of  the  safe  and  the  other  end  of  it  not  projecting 
beyond  the  outside.  Whether  claim  8,  in  claiming  "the  conical  or 
tapering  arbors,  1,  in  combination,"  etc.,  is  to  be  held,  in  view  of  the 
description  in  the  text  of  the  specification,  and  of  the  drawing,  figure 
8,  to  necessarily  claim  arbors  which  are  tapped  into  two  or  more 
plates,  or  whether  that  claim  excludes  as  a  part  of  it  screw-threads 
cut  on  the  arbors,  is  not  material  to  this  ease.  If  the  former,  the  ap- 
pellees are  not  shown  to  have  used  arbors  with  screw-threads  on  any 
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part  of  the  arbor  that  is  within  the  plates.  If  the  latter,  then,  in> 
fringement  being  shown,  we  are  satisfied  that  claim  3  cannot  be  sus- 
tained. The  contention  of  the  appellant  is  that  the  invention  covered 
by  that  claim  requires  only  a  conical  hole,  conical  through  the  entire 
series  of  plates  to  be  secured,  and  a  conical  bolt  corresponding  thereto, 
and  secured  in  place  in  the  plates  by  a  key,  or  in  any  other  substan- 
tial  manner. 

A  patent  was  issued  to  the  appellant  September  25,  1860,  for  an 
"improvement  in  looks."     The  specification  of  that  patent  says: 

"Besting  upon  the  front  plate,  B,  of  the  lock,  as  shown  in  figure  4,  ore  seen 
two  conical  blocks,  I,  I',  a  plan  of  which  is  represented  in  figure  11.  These  are 
precisely  alike  in  their  construction,  and  they  are  adapted  to  the  two  Btems, 
G  and  H,  as  wl^l  appear.  Th^  are  of  a  length  corresponding  with  the  thick- 
ness of  the  door,  M,  to  which  the  lock  is  applied,  so  that,  when  introduced 
into  appropriate  apertures  in  the  door,  their  outer  faces  will  be  flush  with  the 
outer  face  of  the  door,  and  their  inner  faces  flush  with  the  inuer  face  of  the 
door,  and  against  the  front  face  of  the  lock,  when  the  same  is  properly  fixed 
upon  the  door.  The  blocks,  I,  I,  enter  thehr  apertures  in  the  door  by  a  screw- 
thread,  and  th^  are  held  from  turning  therein,  so  aa  to  return  outwardly,  by 
an  ordinaiy  key  driven  into  a  key-seat  drilled  from  the  inside  of  the  door  be- 
fore the  lock  is  applied  to  its  place.  •  •  *  The  conical  blocks  are  cored 
or  drilled  out  in  a  peculiar  manner  to  receive  the  two-part  revolving  arbor, 
>as  shown,  the  part,  p,  {p\)  entering  the  narrow  end  of  the  conical  blocks,  be- 
ing of  a  cylindrical  form,  and  the  part,  q,  (g*,)  entering  the  large  end  of  the 
conical  blocks,  being  of  a  conical  form." 

These  revolving  arbors  turn  the  stems,  G  and  H,  and  tbas  the 
tumblers  are  adjusted  and  the  bolt  of  the  lock  is  thrown.  The  draw- 
ing of  the  patent  shows  the  conical  blocks,  I,  I',' as  passing  entirely 
through  the  door,  the  larger  end  of  the  cone  on  the  outside,  and  each 
end  flush  with  its  proper  face.  These  conical  blocks  were  screw- 
threaded  on  their  surface  in  the  door,  and  were  keyed  from  the  in- 
side. They  were  cored,  to  admit  the  revolving  arbors,  but  their 
bodies  operated  in  all  respects  like  the  conical  arbors  of  the  patent 
sued  on. 

In  1868  John  Farrell  and  Jacob  Weimar  applied  for  a  patent  for 
the  same  thing  covered  by  claim  3  of  the  patent  sued  on,  and  the 
patent-office  declared  an  interference  between  their  application  and 
that  patent.  The  appellant  was  examined  as  a  witness  on  his  own 
behalf,  in  October,  1868,  in  that  interference,  and  testified  as  fol- 
lows: 

«  TMrd  interrogatory.  State  what  knowledge  yon  have  had,  in  manufeo' 
turing  safes,  of  the  use  of  a  series  of  plates  united  by  conical  bolts  made 
drill-proof,  and  when  and  where  you  flrst  had  knowledge  of  their  use.    An- 
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tw»r.  The  first  was  in  the  year  1858  or  1859.  I  came  across  one  John  P. 
Lord's  lock,  which  was  said  to  be  a  combination,  no-key-hole  bank  lock.  I 
negotiated  with  the  parties  representing  it,  to  try  and  introduce  it  and  manu- 
facture  it.  I  then  be^an  to  examine  into  it  more  particularly,  and  found  that 
the  knob  or  dial  projecting  through  the  door  seemed  to  be  very  insecure  in 
its  constraction.  I  set  myself  about  so  as  to  invent  some  better  way  of  se- 
curing the  protection  to  the  lock  and  also  the  plates  of  the  doors.  I  then  in- 
vented a  double  and 'single  conical-shaped  arbor  or  plug,  made  drill-proof,  com« 
posed  of  wrought-iron  and  steel  welifed  together,  the  design  of  which  was  to 
fully  protect  the  lock  against  sledge-hammers  or  other  tools  for  driving  the 
ping  or  plugs  in,  or  from  being  drilled  into,  they  being  hardened.  The  fur- 
ther design  of  the  said  drill-proof  plugs  or  arbors  was  to  secure  together  a 
series  of  plates  of  wrought-iron  and  steel,  or  other  suitable  metal,  whereby 
tbey  oonid  not  be  separated  or  palled  apart,  more  firmly  binding  them  to- 
gether than  had  b«en  onr  former  method  of  making  safes,  or  joining  together 
such  series  of  {flates.  Some  time  after,  during  the  year  1859  or  1860,  the 
exact  period  of  time  I  cannot  remember  fully,  we  made  burglar-proof  safes  of 
a  series  of  plates  composed  of  iron  and  steel  joined  together,  in  which  we  had 
used  more  of  the  conical  drill-proof  bolts  or  arbors  than  we  had  formerly  been 
in  the  habit  of  doing,  for  the  express  purpose  of  more  securely  fastening  the 
plates  together.  We  made  them  in  the  city  of  Cincinnati,  in  our  factory, 
which  was  situated  about  the  middle  of  the  square  bounded  by  Columbia, 
Sycamore,  Front,  and  Main  streets.  We  have  also  used  them  to  a  very  con- 
siderable extent  since  that  time,  in  our  factory  situated  at  the  south-west  cor- 
ner of  Plum  aud  Pearl  streets.  I  secured  a  patent  for  my  double  conical 
drill-proof  arlx>r  in  the  year  1860.  My  design  of  that  was  to  secure  fall  pro- 
tection to  combination  no-key-hole  bank  locks.  My  single  arbor  1  don't  think 
I  made  any  claim  <m  at  that  time^  bat  used  it  for  the  express  purpose  of  bind- 
Mg  the  series  of  plates  together.  This  was  also  a  conical  drill-proof  bolt, 
made  of  iron  and  steeL  Our  modes  of  fastening  the  above^escribed  arbors 
were  in  different  ways.  Some  we  made  conical,  at  the  Smaller  end  were  made 
soft,  so  that  we  could  rivet  them  down  into  a  countersunk  plate ;  others  we 
cut  a  thread  upon  at  the  small  end  of  the  arbor  or  drill-proof  bolt,  which  was 
done,  and,  when  fitted  up,  the  conical-shaped  arbor  or  bolt  was  tempered; 
others  were  made  with  a  thread  cut  upon  the  end  of  them,  designed  for  a  nut, 
which  was  designed  to  be  used  on  the  smaller  end  of  tiiem  to  fasten  them 
more  securely,  so  that  they  could  not  be  withdrawn  from  the  outside.  The 
conical-shaped  arbor,  with  the  thread  cut  upon  the  arbor,  Was  designed  to  be 
screwed  into  the  inner  plate  of  a  series  of  plates,  and  then  a  key-seat  cut  in 
«ach  of  the  threads  of  the  plate  and  of  the  arbor,  so  that  keys  could  be  driven 
in  to  prevent  their  being  unscrewed  and  withdrawn  from  the  outside,  thereby 
making  them  secure  against  the  drill  or  the  nse  of  the  sledge-hammer  oi 
other  tools  for  forcing  them  in,  being  of  a  conical  shape^  or  from  removing 
any  of  the  series  of  plates  through  which  they  passed." 

It  is  apparent  from  this  testimony  that  the  appellant  regarded  the 
donhle  eonical-sbaped^  arbor  or  plug,  that  is,  the  cored  conical  block, 
■and  the  single  oonioal-shaped  arbor  or  plog,  as  being  the  same  inven- 
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tion.  He  was  endeavoring  to  carry  back  to  1858  or  1859  theinTen' 
tion  covered  by  claim  3  of  his  patent  of  1867.  The  only  difference 
he  makes  between  the  doable  and  the  single  arbor  is  that  the  former 
had  a  core  removed  from  it.  The  latter  was  solid.  Both,  he  says, 
were  drill-prpof,  and  had  the  same  further  design  or  object,  namely, 
to  secure  together  a  series  of  plates  in  safes.  He  also  says  that  in 
1859  or  1860  he  made  burglar-proof  safes  of  a  seHes  of  plates  com* 
posed  of  iron  and  steel  joined  together,  using  in  them  these  single  con* 
ical  bolts  or  arbors,  for  the  express  purpose  of  more  securely  fasten- 
ing the  plates  together.  He  then  describes  the  cutting  of  a  thread 
upon  the  arbor  and  one  of  the  plates  to  screw  the  arbor  into  the  inner 
plate,  and  cutting  a  key-seat  in  the  two  threads,  and  patting  in  a  key 
to  prevent  the  arbor  from  being  unscrewed  from  the  outside.  All  this 
describes  exactly  what  is  covered  by  claim  3  of  the  patent  sued  on. 
In  his  testimony  in  the  present  suit  the  appellant  states  that  he  made 
three  safes  between  1859  and  1864  which  were  burglar-proof,  and  had 
conical  bolts  for  fastening  together  the  different  plates  of  metal.  One 
of  them  had  the  doable  conical  bolt  and  no  single  bolt,  and  was  sold 
to  a  firm  in  Dayton,  Ohio.  One  was  made  in  1858  or  1859,  to  be 
exhibited  at  a  fair  in  Ohio,  and  was  sold  to  a  banker  in  Lafayette, 
Indiana.  It  had  the  single  drill-proof  conical  arbors  in  the  doors. 
The  third  one  was  made  to  be  exhibited  at  a  fair  held  in  1860,  and 
was  sold  to  the  treasurer  of  Loraine  county,  Ohio.  It  had  a  few  of 
the  single  conical  'arbors.  It  does  not  distinctly  appear  that  the  single 
conical  bolts  in  the  Lafayette  and  Loraine  county  safes  had  screw- 
threads  cut  on  them,  but  the  appellant  testifies  in  this  case  that  the 
double  arbor  of  his  patent  of  1860  had  a  screw-thread  out  apon  it  tan- 
ning through  one  or  more  of  the  inner  plates,  for  the  purpose  of  hold- 
ing it.  It  clearly  appears,  from  the  testimony  of  the  appellant  him- 
self, that  the  idea  of  making  a  claim  to  the  invention  covered  by  claim 
3  of  the  patent  sued  on  arose  from  the  introduction  into  safes,  in  1866 
or  early  in  1867,  of  plates  of  steel  and  iron  welded  together.  This 
enabled  the  value  of  the  screw-threaded  conical  bolt  to  be  more  folly 
developed,  because  the  screw-thread  could  be  made  more  effective  the 
whole  length  of  the  bolt.  But  the  whole  invention  existed  in  the  bolt 
of  the  patent  of  1860.  There  was  no  invention  in  adding  to  the  solid 
conical  bolt  the  screw-thread  of  the  cored  conical  bolt. 

Moreover,  the  use  and  sale  of  the  solid  conical  bolts  in  the  Lafay- 
ette and  Loraine  county  safes,  even  though  those  bolts  had  no  screw- 
threads  on  them,  constituted  a  use  and  sale  of  the  invention  covered 
by  claim  3  of  the  patent  in  suit.    The  application  for  that  patent 
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was  made  in  March,  1867,  and  the  patent  was  granted  under  the 
proTisioQB  of  the  act  of  July  4, 1886,  (5  St.  at  Large,  117,)  and  of  the 
act  of  ^arch  8,  1889,  (Id.  868.)  Within  the  meaning  of  eections  7 
and  15  of  the  act  of  1886,  as  modified  by  section  7  of  the  act  of  1839, 
the  invention  covered  by  claim  8  of.  the  patent  in  snit  was  in  use  and 
on  sale  more  than  two  years  before  the  appellant  applied  for  that 
patent,  and  saoh  use  and  sale  were,  also,  with  the  consent  and  allow- 
ance  of  the  appellant,  and  the  use  was  a  public  nse.  It  is  contended 
that  the  safes  were  experimental,  and  that  the  use  was  a  use  for  ex- 
periment. Bat  we  are  of  opinion  that  this  was  not  so,  and  that  the 
case  falls  within  the  principle  laid  do,wn  by  this  court  in  Coffin  t. 
Ogden,  18  Wall.  130.  The  invention  was  complete  in  those  safes. 
It  was  capable  of  producing  the  results  sought  to  be  accomplished, 
though  not  as  thoroughly  as  with  the  use  of  welded  steel  and  iron 
plates.  The  construction  and  arrangement  and  purpose  and  mode 
of  operation  and  use  of  the  bolts  in  the  safes  were  necessarily  known 
to  the  workmen  who  put  them  in.  They  were,  it  is  true,  hidden  from 
view,  after  the  safes  were  completed,  and  it  required  a  destruction  of 
the  safe  to  bring  them  into  view.  Bat  this  was  no  concealment  of 
them  or  use  of  them  in  secret.  They  had  no  more  concealment  than 
was  inseparable  from  any  legitimate  use  of  them.  As  to  the  use  being 
experimental,  it  is  not  shown  that  any  att6mpt  was  made  to  see  if  the 
plates  of  the  safes  could  be  stripped  off,  and  thus  to  prove  whether  or  not 
the  conical  bolts  were  efficient.  The  safes  were  sold,  and,  apparently, 
no  experiment  and  no  experimental  use  were  thought  to  be  necessary. 
The  idea  of  a  use  for  experiment  was  an  afterthought.  An  invention 
of  the  kind  might  be  in  use  and  no  burglarious  attempt  be  ever  made 
to  enter  the  safe,  and  it  might  be  said  that  the  use  of  the  invention 
was  always  experimental  until  the  burglarious  attempt  should  be 
made,  and  so  the  use  would  never  be  other  than  experimental.  But 
it  is  apparent  that  there  was  no  experimental  use  in  this  case,  either 
intended  er  actual.  The  foregoing  views,  which  are  controlling  to 
show  that  claim  8  of  the  patent  in  suit  cannot  be  sustained,  are  in 
accordance  with  those  announced  by  this  court  in  Egbert  v.  Lippmann, 
104  U.  S.  338. 

The  decree  of  the  circuit  court  dismissing  the  bill  is  affirmed,  and 
the  same  decision  is  made  in  No.  165.* 

•Hau.  •.  HosLEB  and  othen. 
(February  6, 1883.) 
B.  If.  Diekerion  and  T^ot.  A.  Eogan,  tor  appellant. 
Jawm  Moore,  tor  appeiirt* 
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(106  U.  8.  6W) 

GoDNTT  or  Eaneakbb  v.  MrnA  laru  Ih8.  Go. 

(Febnutiy  8, 1883.) 

MmnoiPAZi  Boms— Iujioautt  as  Defense— Boka  Fun  HounB— Kaskaxbb 

&  lujHoiB  RiVBR  Kailroao  Bonos. 

That  monlcipal  bonds  are  void  because  issued  witKont  authority,  may  be  set  np  aa 
a  defense  agninst  a  bona  fide  holder  for  value  who  purchased  such  bonda  in  tba 
open  market  without  notice  of  any  defense  thereto. 

As  counties  in  the  state  of  Illinois  are  authorized  to  subscribe  capital  stock  to  aid 
and  construct  railroads,  and  issue  bonds  to  pay  such  subscriptions,  and  the  board 
of  Buperrisors  of  such  counties  are  empowered  by  law  to  issue  such  bonds,  the 
bonds  in  controversy  in  this  case,  issued  by  the  board  of  supervisors  of  Kanka- 
kee  county  for  subscription  to  the  capital  stock  of  the  Kankakee  &  Illinois 
Klver  Railroad  Company,  are  valid. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

Francis  H.  Kalet,  for  plaintiff  in  error. 

O.  J.  Bailey  and  Jaa.  H.  Sedgwick,  for  defendant  in  error. 

Matthews,  J.  The  judgment  sought  to  be  reviewed  by  this  writ  of 
error  was  rendered  upon  coupons  attached  to  mtinioipal  bonds  pur- 
porting to  be  issued  by  the  plaintiff  in  error.  The  cause  was  tried 
by  the  court  without  the  intervention  of  a  jury,  and  the  facts  appear 
in  a  biU  of  exceptions.  Each  bond  of  the  issne  contains  a  recital 
that  it  "is  issued  under  and  pursuant  to  orders  of  the  board  of  snper- 
visors  of  Kankakee  county,  Illinois,  for  subscription  to  the  capital  stock 
of  the  Kankakee  A  Ulinois  Biver  Baiboad  Company,  as  authorized 
by  virtue  of  the  laws  of  the  state  of  Illinois  authorizing  cities  and 
counties  to  subscribe  capital  stock  to  aid  and  constraot  railroads; 
also  in  accordance  with  the  provisions  of  an  act  of  said  state  of  Illi- 
nois entitled-  'An  act  to  fund  and  provide  for  paying  the  railroad  debt 
of  counties,  townships,  cities,  and  towns,'  in  force  April  16,  A.  D. 
1869." 

The  bonds  were  sealed  with  the  county  seal,  signed  by  the  chair- 
man of  the  board  of  supervisors,  and  coontorsigned  by  the  clerk  of 
the  county  court,  under  the  order  of  the  board  of  supervisors  of  the 
county,  September  20,  1870. 

The  defendant  in  error  is  a  bona  fide  holder  for  value,  having  par- 
chased  before  due  in  the  open  market,  and  without  notice  of  any  de- 
fense. 

The  defense  made,  however,  and  overruled  in  the  court  below,  is 
matter  of  law,  and  alleges  that  the  bonds  are  void,  in.  whosesoevei 
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htrnds — First,  becanse  the  county  had  no  power  under  the  law  to 
issne  them  at  all;  and,  $econd,  beeanse  they  were  isaned  by  the  board 
of  saperviBors  of  the  ootinty,  who  were  not  representatives  of  the 
eoonty  empowered  to  bind  it. 

The  oharter  of  the  Kankakee  &  IIlinoiB  Biver  Bailroad  Company, 
in  force  April  15,  1869,  contained  a  provision  (section  16)  that  "to 
farther  aid  in  the  construction  of  said  railroad,  townships,  oorporate 
towns,  and  cities  on  or  along  the  line  of  said  railroad  may  subscribe 
to  the  capital  stock  of  said  company  in  snms  not  exeeeding  $100,000, 
respectively:"  provided,  that  such  subscription  shall  have  been  au- 
thorized by  a  majority  of  the  legal  voters  at  an  election  called  and 
held  for  that  purpose;  in  which  event,  bonds  of  such  township,  oor- 
porate town,  or  oity  ahonld  be  issued  in  payment  thereof  to  the  rail* 
road  company.  The  same  act  '(section  17)  provides  that  "nothing 
herein  contained  shall  prevent  oountiee  and  cities  from  taking  and 
voting  for  sabsoriptionB  in  (be  stock  of  said  company,  nnder  the 
general  laws  of  the  state." 

The  general  laws  of  the  state  referred  to  include  "An  act  supple- 
mental to  an  act  entitled  'An  act  to  provide  for  a  general  system  of 
railroad  incorporations,' "  which  took  effect  November  8, 1849.  Laws 
1849,  (2d  Bess.)  p.  38.  That  statute  authorizes  every  county  in  the 
state  to  subscribe  for  stock  in  any  railroad  company,  already  or 
thereafter  to  be  organized  or  incorporated,  to  the  extent  of  $100,000, 
and,  for  the  payment  of  the  same,  expressly  empowers  them  to  bor* 
row  money,  at  a  rate  of  interest  not  exceeding  10  per  cent,  per  an- 
num, and  to  pledge  the  faith  of  the  county  for  the  annual  paymoit 
of  the  interest  and  the  ultimate  redemption  of  the  principal,  or,  if 
the  judges  of  the  county  court  should  deem  it  most  advisable,  they 
are  authorized  to  pay  for  such  subscription  in  bonds  of  the  eounty, 
bearing  interest  not  exceeding  the  rate  aforesaid;  and  the  railroad 
company  are  also  authorized,  by  a  separate  section  of  the  act,  to  re- 
ceive each  bonds  in  payment  of  such  subscriptions. 

The  contention  now  is,  on  the  part  of  the  plaintiff  in  error,  that 
the  language  quoted  from  the  seventeenth  section  of  the  charter  of 
the  Kankakee  ft  Illinois  Biver  Bailroad  Company  is  a  reservation 
merely  of  the  po#er  given  by  the  general  laws  of  the  state  to  counties 
to  subscribe  for  stock;  and  as  the  power  to  issue  bonds  in  payment 
therefor  it  a  distinct  power,  it  is  not  included  in  the  reservation,  and 
therefore  ceased  to  exist  on  the  passage  of  the  act,  so  far  as  the  pres* 
ent  transaction  ia  concerned. 
t.2-^6 
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Bat  the  obvious  meaning  of  the  elaase  lelied  on  to  accompEah  that 
resalt  ia  merely  that  the  general  laws  of  the  state  authorizing  coon* 
ties  to  subscribe  for  stock  in  that  railroad  company  shall  remain 
unaffected  by  the  charter,  -which  conferred  similar  power  on  townships, 
corporate  towns,  and  cities  on  the  line  of  the  road,  and  not  in  any 
manner  to  limit  the  operation  and  application  of  those  general  laws 
upon  the  subject.  The  very  purpose  of  the  proviso  seems  to  us  to 
have  been  to  exclude  the  very  conclusion  now  sought  to  be  drawn  from 
it.  Indeed,'  if  the  argument  be  good  for  anything  at  all,  it  results 
that,  under  the  operation  of  this  reservation,  the  naked  power  to  sub* 
scribe  for  stock  remains  in  the  counties,  without  any  authority,  and 
therefore  without  any  obligation,  to  pay  for  it  |  for,  if  the  power  to 
issue  bonds  is  taken  away,  so  also  is  the  power  to  pledge  the  faith  of 
the  county  for  the  annual  paymeivt  of  the  interest  and  the  ultimate 
redemption  of  the  principal, — a  pledge  which  means,  of  course,  that 
payment  shall  be  made  out  of  the  revenues  of  the  county  derived  from 
taxation.  As  such  a  construction  of  law  confesses  its  own  absurdity, 
it  is  not  necessary  to  make  any  formal  refutation  of  it. 

It  is  further  contended,  on  the  part  of  the  plaintiii  in  error,  that  if 
at  the  date  of  these  bonds  Kankakee  county  had  corporate  power  to 
execute  and  issue  them,  it  could  only  be  done  by  the  county  court, 
according  to  the  terms  of  the  statute  conferring  that  power.  Such,  in 
fact,  is  the  language  of  the  general  law  of  1849,  from  which  the  power 
is  derived.  But  the  county  of  Kankakee,  it  is  admitted,  was  organ* 
ized  under  the  act  to  provide  for  township  organization  of  April  1, 
1851.  Laws  1851,  p.  35.  Under  that  mode  of  organization  the 
corporate  powers  of  counties,  otherwise  exercised  by  the  judges  of  the 
county  court,  are  devolved  upon  a  board  of  supervisors,  such  as,  in  the 
present  instance,  executed  and  issued  the  bonds  in  question.  Article 
15,  §  4,  of  that  act  declares  that  "the  powers  of  a  county  as  a  body 
politic  can  only  be  exercised  by  the  board  of  supervisors  thereof,  or 
in  pursuance  of  a  resolution  by  them  adopted."  And  article  16,  §  4, 
provides  that  "the  board  of  supervisors  of  each  county  in  tHis  state 
shall  have  power  at  their  annual  meetings,  or  at  any  other  meeting, 
*  *  *  to  perform  all  other  duties  not  inconsistent  with  this  act 
which  may  be  required  of  or  enjoined  on  them  by  any  law  of  this  state 
to  the  county  courts." 

In  Green  T.  Wardweli,  17  HI.  278,  it  was  said  that  the  board  of 
supervisors  were  the  legal  successors  to  the  county  oommissionerB* 
court,  as  had  been  previously  decided  in  People  v.  Thurber,  13  111. 
654.     In  PreUyman  v.  Sup'rs  of  Tazewell  Co.  19  111.  406,  the  very 
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point  here  raised  was  decided,  and  it  was  held  that  under  the  act  of 
1861  it  was  the  duty  of  the  board  of  sapervisors  to  act  instead  of  the 
county  court  in  calling  an  election  to  vote  on  the  question,  in  mak- 
ing the  subscription  for  the  stock,  and  in  issuing  oounty  bonds  in 
payment  therefor.  The  act  of  April  1,  1861,  "to  reduce  the  act  to 
P9>vide  for  township  organization  and  the  several  acts  amendatory 
thereof  into  one  act,  and  to  amend  the  same,"  (Sess.  Laws  HI.  1861, 
pp.  216-237,)  removes  all  doubt  on  the  subject.  It  confers  (article 
14,  §  6,  ol.  8)  upon  the  board  of  supervisors  authority  "to  perform 
all  other  duties,  not  inconsistent  with  this  act,  which  may  be  required 
of  or  enjoined  on  them  by  any  law  of  this  state,  or  which  am  et^oined 
upon  county  courts,  when  holding  terms  Jor  the  transaction  of  county  bus- 
iness in  those  eotmties  not  adopting  toumship  organization."  This  act 
was  in  force  when  the  bonds  sued  upon  in  this  case  were  issued,  and 
they  are  governed  by  it.  The  case  of  Gaddis  v.  Richland  Co.  92  111. 
119,  relied  upon  by  counsel  for  plaintiff  in  error  in  this  point,  is  not 
inconsistent  with  this  result  in  the  present  case,  because  that  decis- 
ion is  based  on  the  words  of  the  charter  of  the  railroad  company  con- 
ferring the  authority  to  subscribe  to  its  capital  stock,  which,  in  the 
opinion  of  the  court,  expressly  limited  the  exercise  of  the  power  to 
/the  county  court.  The  same  comment  may  be  made  upon  the  ease 
'  of  Sup'rs  Schuyler  Co.  v.  People,  25  HI.  181. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  circuit 
court  is  accordingly  affirmed. 


(107  tr.  a  1) 

Qhitbd  Statbb  V,  Ebib  Bt.  Go. 

(February  6, 18S8.) 
FoKuoirrHBU)  Bokdb— Lubiutt  or  Bohdholdbu— Janswr  OouFoai^TAb* 

CATIOir  Uf  CUBBESOTt 

Same  case,  1  Sup.  Or.  Ref.  223.     Rehearing  denied. 

On  Petition  for  Behearing. 

Sd.  Gen.  Pfti«ip«,  for  the  United  States,  by  whom  petition  was  sub- 
mitted. 

Waitb,  0.  J.  When  this  case  was  argued  no  special  claim  was 
made  for  a  judgment  based  on  the  currency  value  of  the  pounds 
sterling  at  the  time  the  taxes  sued  for  ought  to  have  be^n  paid,  and 
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for  that  reason  a  jndgment  was  ordered  for  the  present  -value  of 
pounds  sterling  in  lawful  money.  We  are  now  asked  to  rehear  the 
case  for  the  purpose  of  considering  that  question. 

The  company  was  liable  for  taxes  of  5  per  oent.  on  the  amounts  of 
interest  paid.  As  the  payments  were  all  made  in  pounds  sterling, 
the  oomputationB  must  necessarily  be  on  that  basis.  The  act^ 
July  18, 1866,  chapter  184,  §  9,  (14  St.  188,)  made  it  the  duty  of  the 
company  to  return  a  list  of  the  prescribed  taxes  to  the  assessor.  In 
making  up  such  lists  the  law  required  (page  147)  that  it  should  be 
declared  whether  the  amounts  were  stated  according  to  their  values 
in  legaUtender  currency  or  in  coined  money.  When  stated  in  coined 
money,  it  was  the  duty  of  the  assessor  to  rednoe  them  to  their  equiv> 
alent  in  legal-tender  currency,  according  to  the  value  of  coined  money 
in.  currency,  for  the  time  covered  by  the  returns.  All  lists  furnished 
the  collectors  by  the  assessord  were  required  to  "contain  the  several 
amounts  of  taxes  assessed,  estimated,  or  valued  in  legal-tender  «nr- 
reney  only." 

In  Dollar  8aoi(ng$  Bank  v.  U.  8.  19  Wall.  240,  it  was  decided  that 
a  suit  at  law  might  be  maintained  for  the  recovery  of  a  tax  on  inter* 
est  paid,  even  though  no  list  bad  been  returned  and  no  assessment 
made,  and  in  the  opinion  it  was  said : 

"  No  other  assessnient  than  that  made  by  tbe  statute  was  necessary  to  de- 
termine the  extent  of  tbe  bank's  liabHity.  An  assesBment  Is  only  determining 
the  value  of  the  thing  taxed,  and  the  amount  of  tax  required  of  each  individ- 
ual. It  might  be  made  by  the  designated  officers  or  by  the  law  Itself.  In  the 
present  case  the  statute  required  every  savings  bank  to  pay  a  tax  of  5  per 
cent,  on  all  undistributed  earnings  made  or  added  during  the  year  to  their 
contingent  funds.  There  was  no  occasion  or  room  for  any  other  assessment. 
This  wiis  a  charge  of  a  certain  sum  upon  tbe  bank,  and  without  more  it  mads 
the  bank  a  debtor." 

In  the  present  case  no  list  was  returned  by  the  company  and  no 
assessment  made  by  the  assessor.  Consequently  no  list  was  ever 
furnished  the  collector,  and  the  amount  to  be  paid  in  currency  tras 
never  officially  ascertained.  This  suit  is,  therefore,  for  the  debt 
which  the  company  owes,  to-wit,  6  per  cent,  of  tbe  pounds  sterling  it 
has  paid  as  interest  on  its  bonds.  If  the  debt  had  been  paiid  at  the 
time  it  was  due,  the  officers  chargeable  with  the  collection  could  have 
accepted  nothing  but  legal-tender  currency,  and  to  an  amount  equiv- 
alent to  the  value  of  the  coin  which  was  owing.  In  other  words,  the 
debt  was  in  the  nature  of  an  obligation  to  pay  in  ooin^  but  which  the 
government  would  not  receive  in  anything  but  legal-tender  currency 
of  eqnal  valye  with  the  coin.    This  is  a  suit  for  the  recover;  of  that 
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debt  as  a  debt.  If  there  were  sow  any  difference  in  value  between 
coin  and  oorrency  it  would  hare  been  proper  to  render  the  judgment 
for  the  eoin  or  its  equivalent  in  currency,  (Gregory  v.  Morris,  96  U. 
8.  624,)  but  as  there  is  no  snob  difference  a  general  judgment  for  the 
amount  due  is  all  that  is  necessary.  The  amonnt  of  the  debt  was 
always  a  fixed  sum  in  pounds  sterling.  The  provision  for  the  esti- 
mation of  the  value  of  this  debt  in  legal-tender  currency  was,  in  our 
opinion,  a  regulation  of  the  mode  of  collection,  and  not  a  change  in 
the  amount  of  the  obligation.  As  promptness  was  required  in  the 
payment  of  taxes,  and  the  amount  to  be  paid  in  currency  would  not 
ordinarily  exceed  the  value  of  the  eoin  which  was  due,  it  was  thought 
proper  by  the  government  to  require  its  officers  to  make  oolleotiona 
in  currency.  For  that  reason  it  was  provided  that  in  making  out  the 
iax'llBts  the  amount  necessaty  to  discharge  coin  taxes  in  currency 
should  be  set  down,  rather  than  the  amount  of  the  coin  that  was 
owing.  In  this  way  there  would  be  less  opportunity  for  confusion  in 
the  accounts  between  the  government  and  its  officers. 

Ab  upon  this  application  we  have  had  the  benefit  of  a  printed 
brief  by  the  solicitor  general  on  behalf  of  the  United  States,  and 
upon  full  consideration  are  satisfied  that  the  judgment  as  it  stands 
is  right,  notwithstanding  the  olaim  that  is  now  made,  the  application 
for  a-  rehearing  is  denied. 


<10«  U.  S.  «0) 

Ukitbd  SvAns,  Interrenor,  v.  Wiuoii,  Beoeiver,  eto. 

(Tebruary  S,  1888.) 

TaZATIOR— CbBTITIOATBS  of  IirDBBTSDMBfl»— Not  CtBOUIiAnOK. 

Appeal  from  the  CSirouit  Court  of  the  United  States  for  the  Middle 
IMstriot  of  Tennessee. 

Sol.  Otn.  PhiUipM,  for  appellant. 

No  counsel  for  appellee. 

Waftb,  C.  J.  We  are  not  satisfied  that  the  certificates  of  indebt- 
edness, on  acoonnt  of  wbioh  the  United-  States  have  assessed  the 
taxes  petitioned  for,  were  calculated  or  intended  to  ciroulate  or  to  be 
used  as  money.  They  were  not,  therefore,  taxable  as  "circulation" 
nnder  the  third  danse  of  section  8408  of  the  Bevised  Statutes. 
■    The  decree  dismissing  the  petition  of  intervention  is  affirmed. 
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GouNTT  OP  M&Dison  V.  Wabbbh. 

(Februaiy  6, 1883.) 
Wbit  or  Eeroe— Tbial  by  Co0bt— Waitkb  ov  Jobt  Tbul.* 
Stipulation  rnuat  be  sfflrmatively  shown. 

In  Error  to  the  Gircait  Court  of  the  United  States  for  the  Soath- 
ein  District  of  niinois. 

Chas.  P.  Wise,  for  plaintiff  in  error. 

T.  C.  Mather,  for  defendant  in  error. 

Waite,  C.  J.  This  is  a  case  tried  and  determined  by  the  ooart 
without  the  intervention  of  a  jury.  The  record  does  not  show  any 
stipulation  in  writing  waiving  a  jury.  The  errors  assigned  all  relate 
to  rulings  of  the  court  on  the  trial,  excepted  to  at  the  time  and  pre* 
sented  by  bill  of  exceptions.  The  rule  is  well  settled  that  if  a  written 
stipulation  waiving  a  jury  is  not  in  some  way  shown  affirmatively  in 
the  record,  none  of  the  questions  decided  at  the  trial  can  be  re-exam< 
ined  here  on  writ  of  error.  Kearney  v.  Cage,  12  Wall.  283;  Oilman 
V.  Illinois  <£  Mississippi  Tel.  Co.  91  U.  S.  614;  Boogher  v.  New  York 
lAfe  Ins.  Co.  103  U.  S.  96;  Hodges  v.  Boston,  1  Sup.  Ct.  Ebp.  807. 

For  this  reason,  and  without  passing  on  any  of  the  questions  pre* 
sented  by  the  assignment  of  errors,  we  affirm  the  judgment. 


(loe  TT.  s.  en) 

GoxmTT  or  Alsxakdhb  r.  Kikbalu 

(Februaiy  S,  1883.) 
Wan  ov  £bbob— Rbtibw  <nr. 
Preceding  case  followed. 

In  Error  to  the  Giroiut  Court  of  the  United  States  for  the  Sontheni 
District  of  Illinois. 

Wm.  B.  Gilbert,  for  plaintiff  in  error. 

T.  C.  Mather,  for  defendant  in  error. 

Waitb,  G.  J.  This,  like  the  County  of  Madison  y.  Wantn,  just 
decided,  \cmte,'\  is  a  case  tried  by  the  opart,  and  there  is  nothuag  in 
the  record  showing  a  stipulation  in  writing  waiving  a  jury.  The 
errors  assigned  all  relate  to  rulings  at  the  trial,  and  the  judgment  is 
affirmed  for  the  reasons  stated  in  the  opinion  filed  in  the  case  of  the 
county  of  Madison. 
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People  or  teb  Statb  of  New  Tore  v.  GouPAainE  Genbralb  Tbahs< 

ATLA^TIQCB. 

(Febnuuy  0, 1888.) 

Tax  as  Alikr  Pabbekgxrs— State  Law  UKCoRBtmrnosAir— Etasttb  Titub  to 
Act — Htate  InaPBOTioH  Laws. 

The  statute  of  New  Tork  of  Haj  31, 1881,  imposing  a  tax  on  erery  passenger  from 
a  foreign  country  landing  in  the  port  of  New  York,  who  is  not  a  citizen  of  the 
United  States,  and  holding  the  vessel  which  brings  him  liable  for  the  tax,  Is  a 
regulation  of  commerce  within  the  exclusive  power  of  congress.  Hendertonv. 
Mayvr  of  New  York  and  (Jhy  Lung  ▼.  Freeman,  92  U.  8.  259-275. 

The  tax  is  not  relieved  from  this  constitutional  objection  by  saying  in  the  title  of 
the  statute  that  it  is  in  aid  of  a  law  called  an  inspection  law,  which  authorizes 
passengers  to  be  inspected  with  reference  to  their  being  criminals,  paupers,'  lu- 
natics, orphans,  or  infirm  persons,  liable  to  become  a  public  charge. 

Bach  facts  are  not  to  be  ascertained  by  any  inspection  law,  as  that  word  was  under- 
stood at  the  time  the  constitution  was  formed  nor  since,  as  guilt  and  poverty 
■  and  orphanage  and  lunacy  are  not  to  be  ascertained  by  inspection  alone. 

Inspection  laws,  and  the  words  "  imports  and  exports,"  as  used  in  article  1,  {  10,  cl. 
2,  of  the  constitution,  have  reference  to  property  and  not  to  persons,  and  can 
have  no  reference  to  free  human  beings. 

This  is  apparent  from  the  language  of  section  9  of  the  same  article,  where,  as  re- 
gards persons  of  the  African  race,  the  word  "  migration  ' '  is  used  in  reference  to 
the  carrying  of  free  persons,  and  "  importation  "  in  regard  to  slaves. 

The  tax  in  question  is  void  because  forbidden  by  the  constitution  of  the  United 
States. 

In  Error  to  the  Ciroait  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

William  M.  Evarti,  Lewii  Sanders,  and  Geo.  N.  Sanders,  for  plain- 
tiff in  error. 

Frederick  B.  Coudert,  for  defendant  in  error. 

MnjiiEB,  J.  This  was  an  action  commenced  in  the  conrt  of  common 
pleas  for  the  city  and  county  of  New  York  to  recover  of  the  defend- 
ant the  sum  of  one  dollar  for  each  alien  passenger  brought  into  New 
York  by  its  vessels,  for  whom  a  tax  has  not  before  been  paid,  with 
penalties  and  interest.  The  case  was  removed  into  the  circuit  court 
of  the  United  States  for  the  southern  district  of  New  York,  which 
court,  on  demurrer  to  the  complaint,  rendered  a  judgment  in  favor 
of  the  defendant.    To  that  judgment  this  writ  of  error  is  prosecuted. 

The  tax  in  this  ease  is  demanded  under  section  1  of  a  statute  of 
New  York,  passed  May  31,  1881,  entitled  "An  act  to  raise  money  for 
the  execution  of  the  inspection  laws  of  the  state  of  New  York."  The 
section  reads  thus : 
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"  Section  1.  There  shall  be  levied  and  collected  a  dutf  of  one  dollar  for  each 
and  every  alien  passenger  who  shall  come  by  vessel  from  a  foreign  port  to  the 
port  of  New  York  for  whom  a  tax  has  not  heretofore  been  paid,  the  same  to 
be  paid  to  the  chamberlain  of  the  city  of  New  York  by  the  master,  owner, 
agent,  or  consignee  of  every  such  vessel  within  24  hours  atter  the  entry 
thereof  into  the  port  of  New  York." 

It  has  been  so  repeatedly  decided  by  this  eonrt  thai  suoh  a  tax  as 
ibis  is  a  regalation  of  oommerce  with  foreign  nations,  oonfided  by  the 
constitution  to  the  exclosive  control  of  congress,  and  this  court  has  so 
recently  considered  the  whole  subject  in  regard  to  similar  statutes  of 
the  states  of  New  York,  Louisiana,. and  California,  that  unless  we  are 
prepared  to  reverse  our  deoisions,  and  the  principles  on  which  they 
are  based,  in  the  cases  of  Henderson  v.  Mayor  of  New  York  and  Chy 
iMng  V.  Freeman,  92  U.  8. 259-375,  there  is  little  to  say  beyond  aiBrm> 
ing  the  judgment  of  the  circuit  court,  which  was  based  on  thoee  de- 
cisions. 

The  argument  mainly  relied  on  in  the  present  case  is  that  the  new 
statute  of  New  York,  passed  after  her  former  statutes  had  been  de- 
clared Toid  in  the  Passenger  Cases,  7  How.  283,  and  in  the  recent 
case  of  Henderson  v.  Mayor,  is  in  aid  of  the  inspection  laws  of  the 
state.  This  argument  is  supposed  to  derive  support  from  another 
statute,  passed  three  days  earlier,  entitled  "An  act  for  the  inspection  of 
alien  emigrants  and  their  effects  by  the  commissioners  of  emigration." 

This  act  emp)wers  and  directs  the  commissioners  of  emigration 
"to  inspect  the  persons  and  effects  of  all  persons  arriving  by  vessel 
at  the  port  of  New  York  from  any  foreign  country,  as  far  as  may  be 
necessary  to  ascertain  who  among  them  are  habitual  criminals,  or 
pauper  lunatics,  idiots,  or  imbeciles,  or  deaf,  dumb,  blind,  infirm,  or 
orphan  persons,  without  means  or  capacity  to  support  themselves 
and  subject  to  become  public  charge,  and  whether  their  persons  or 
effects  are  affected  with  any  infectious  or  contagious  disease,  and 
whether  their  effects  contain  any  criminal  implementa  or  contriv- 
ances." 

Subsequent  sections  direct  how  snch  characters,  if  found,  shall  be 
dealt  with  by  the  board.  Other  sections  of  the  act  of  May  31st  direct 
the  chamberlain  of  the  city  to  pay  over  to  the  commissioners  of  emi- 
gration all  such  sums  of  money  as  may  be  neoassary  for  the  execution 
of  the  inspection  laws  of  the  state  of  New  York,  and  the  net  produce 
of  all  duties  received  by  him  under  that  act,  after  the  necessary  pay- 
ments to  the  commissioners  of  emigration,  to  the  treasory  of  the  United 
States. 
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These  two  atstotes,  oonstraed  together,  it  is  argued,  are  inspeotion 
laws  within  the  meaning  of  aztiole  1,  section  10,  clause  2,  of  the  cou- 
stitation  of  the  United  States,  to-wit : 

'^Ifo  state  aball,  without  the  consent  of  the  congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except  what  may  be  absolutely  necessary  for  ex- 
ecuting its  inspection  laws;  and  the  net  produce  of  all  duties  and  imposts 
laid  by  any  state  on  imports  or  exports  shall  be  for  the  use  of  the  treasury  of 
the  United  States,  and  all  such  laws  shall  be  subject  to  the  revision  and  con- 
trol of  the  congress." 

What  laws  may  be  properly  elassed  as  inspection  laws,  nnder  this 
provision  of  the  oonstitntion,  must  be  determined  largely  by  the 
nature  of  the  inspeotion  laws  of  the  states  at  the'time  the  oonstitu- 
ticm  was  framed.  In  the  opinion  of  this  court  in  the  ease  of  Turner 
T.  State,  ante,  44,  deUvered  by  Mr.  Justioe  BiiATanroBn  contempora- 
neously with  the  one.in  the  "present  case,  an  elaborate  examination 
of  those  statutes,  many  of  which  are  oited,  is  to  be  found,  and  simi- 
lar citations  are  found  in  afoot-note  to  the  report  of  Oibban  v.  Ogden, 
9  Wheat.' 119.  We  feel  quite  safe  in  saying  that  neither  at  the  time 
of  the  formation  of  the  constitution  nor  since  has  any  inspeotion  law 
included  anything  but  personal  property  as  a  subject  of  its  opera- 
tion. Nor  has  it  ever  been  held  that  the  words  "imports  and  exports" 
are  used  in  that  instrument  as  applicable  to  free  human  beings  by 
any  competent  judicial  authority.  We  know  of  nothing  which  can 
be  exported  from  one  country  or  imported  into  another  that  is  not  in 
some  sense  property — property  in  regard  to  which  some  one  is  owner, 
and  is  either  the  importer  or  the  exporter.  This  cannot  apply  to 
a  free  man.  Of  him  it  is  never  said  he  imports  himself  or  his  wife 
or  his  children.  The  language  of  section  9,  art.  1,  of  the  constitu- 
tion, which  is  relied  on  by  counsel,  does  not  establish  a  different  con- 
struction : 

"The  migration  or  Importation  of  such  persons  as  any  of  the  states  now 
existing  shall  think  proper  to  admit,  shall  not  be  prohibited  by  the  congress 
prior  to  the  year  1808,  but  a  tax  or  duty  may  be  imposed  on  such  importation, 
not  exceeding  910  for  each  person." 

There  has  never  been  any  doubt  that  this  clause  had  exclusive  refer- 
ence to  persons  of  the  African  race.  The  two  words  "migration"  and 
"importation"  refer  to  the  different  conditions  of  this  race  as  regards 
freedom  and  slavery.  When  the  free  black  man  came  here  he  mi- 
grated ;  when  the  slave  came  he  was  imported.  The  latter  was  prop- 
erty, and  was  imported  by  his  owner  as  other  property,  and  a  duty 
could  be  imposed  on  him  as  an  import.    We  conclude  that  free  human 
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beings  are  not  imports  or  exports  -within  the  meaning  of  the  oonstita- 
tion.  In  addition  to  what  is  said  above,  it  is  apparent  that  the  object 
of  these  New  York  enactments  goes  far  beyond  any  correct  view  of 
the  purpose  of  an  inspection  law.  The  commissioners  are  "to  inspect 
all  persons  arriving  from  any  foreign  country  to  ascertain  who  among 
them  are  habitnal  criminals  or  pauper  lunatics,  idiots  or  imbeciles, 
•  •  *  or  orphan  persons,  without  means  or  capacity  to  support 
themselves,  and  subject  to  become  a  public  eharge."  It  may  safely 
be  said  that  these  are  matters  incapable  of  being  satisfactorily  ascer- 
tained by  inspection.  What  is  an  inspection?  Something  which 
can  be  accomplished  by  looking  at  or  weighing  or  measuring  the  thing 
to  be  inspected,  or  applying  to  it  at  once  some  crucial  test.  When 
testimony  or  evidence  is  to  be  taken  and  examined,  it  is  not  inspection 
in  any  sense  whatever.  Another  section  provides  for  the  custody, 
the  support,  and  the  treatment  for  disease  of  these  persons,  and  the 
transpoEtation  of  criminals.  Are  these  inspection  laws  ?  Is  the  ascer- 
tainment of  a  guilt  of  a  crime  to  be  made  by  inspection?  In  fact, 
these  statutes  differ  from  those  heretofore  held  void  oi)ly  in  calling 
them  in  their  caption  "inspection  laws,"  and  in  providing  for  pay- 
ment of  any  surplus,  after  the  support  of  paupers,  criminals,  and  dis- 
eased persons,  into  the  treasury  Of  the  United  States — a  surplus 
which,  in  this  enlarged  view  of  what  are  the  Expenses  of  an  inspection 
law,  it  is  safe  to  say  .will  never  exist. 

A  state  cannot  make  a  law  designed  to  raise  money  to  support 
paupers,  to  detect  or  prevent  crime,  to  guard  against  disease,  and  to 
cure  the  sick,  an  inspection  law,  within  the  constitutional  meaning  of 
that  word,  by  calling  it  so  in  the  title. 

Since  the  decision  of  this  case  in  the  circuit  court,  congress  has  under- 
taken to  do  what  this  court  has  repeatedly  said  it  alone  had  the  power 
to  do.  By.the  act  of  August  3, 1882,  entitled  "An  act  to  regulate  immi- 
gration," a  duty  of  50  cents  is  to  be  collected  for  every  passenger  not 
a  citizen  of  the  United  States  who  shall  come  to  any  port  within  the 
United  States  by  steam  or  sail  vessel  from  a  foreign  country,  from 
the  master  of  said  vessel,  by  the  collector  of  customs.  The  money  so 
collected  is  to  be  paid  into  the  treasury  of  the  United  States,  and  to  eon« 
stitute  a  fund  to  be  called  the  immigrant  fund,  for  the  care  of  immi> 
grants  arriving  in  the  United  States,  and  the  relief  of  such  as  are  in 
distress.  The  secretary  of  the  treasury  is  charged  with  the  duty  of 
executing  the  provisions  of  the  act,  and  with  supervision  oyer  the 
business  of  immigration.    No  more  of  the  fund  so  raised  is  to  be  ex- 
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pended  in  any  port  than  is  collected  there.     This  legislation  cot. 
era  the  same  ground  as  the  New  Tork  statnte,  and  they  cannot  co< 
exist. 
The  jodgmeut  of  the  droait  court  is  affirmed. 


(107  U.  B.  769) 

Antohi  V.  Gbkenhow,  Treasurer}  etc. 

(March  6, 1883.) 

OoNBErnmoHAii  La.v— Statb  Fxnsfvma  Aor— Violahoit  ot  Obuoatiok  or 

CONTBACT. 

In  1871  the  general  assembly  of  Virginia  passed  an  act  funding  the  indebtedness  of 
tliat  commonwealth,  and  issued  bonds  with  coupons  attached  to  those  holding 
evidences  of  the  prior  indebtedness  of  the  commonwealth,  and,  as  a  considera- 
tion for  the  surrender  of  the  evidences  of  such  prior  indebtedness  and  their  con- 
version into  bonds  under  the  funding  act,  the  coupons  attached  were  made  re- 
ceivable in  payment  for  state  taxes.  At  the  time  of  the  passage  of  said  funding 
•  act,  the  remedy  by  mandamm  to  compel  the  tax-collector  to  receive  such  cou- 
pons in  payment  for  state  taxes  was  in  existence,  and  the  circuit  court  and 
supreme  court  of  appeals  were  vested  with  jurisdiction  to  enforce  such  manda- 
mtu.  In  1872  an  act  of  the  general  assembly  was  passed  abrogating  the  rem> 
edies  by  mandamv*  and  all  other  coercive  processes,  but  this  statute  has  been 
declared  unconstitutional  and  void  by  the  supreme  court  of  appeals  of  that 
state:  In  1882  an  act  of  the  general  assembly  was  passed  requiring  hold- 
ers of  coupons  attached  to  bonds  issued  under  the  act  of  1871  to  first  pay  the 
tax  assessed  against  them  in  cash,  and  then  to  submit  the  coupons  held  by 
them  to  the  tax-collector,  who,  upon  mandate  issued  to  him  to  compel  his  re- 
ceipt of  the  same,  was  authorized  to  malce  return  that  he  was' willing  to  re- 
ceive the  same  on  said  taxes  upon  proof  being  made  that  the  said  coupons  so 
tendered  ii^  payment  were  genuine  and  valid  obligations  under  the  funding 
act  of  1871,— the  questions  to  be  submitted  to  a  jury  for  trial.  Beld,  that  the 
act  of  1871  was  a  contract  entered  into  between  the  commonwealth  and 
its  creditors,  the  obligations  of  which  could  ndt  be  impaired  by  subsequent 
state  legislation,  and  that  the  holders  of  the  coupons  were  entitled  to  have 
them  applied  to  the  payment  of  the  state  taxes  due  by  them,  but  that  the  rem- 
edy provided  by  the  act  of  1882  was  sufficient  for  the  protection  and  enforce- 
ment of  the  rights  of  the  holders  of  coupons  attached  to  bonds  issued 
under  the  act  of  1871,  and  that  the  act  of  1882  was  not  in  violation  of  article 
1,  i  10,  of  the  federal  constitution,  inhibiting  state  legislation  from  violating 
the  obligation  of  contracts. 

Laws  applicable  to  the  case,  which  are  in  force  at  the  time  and  place  of  making  a 
contract,  enter  into  and  form  part  of  the  contract  itself,  and  this  embraces  alike 
those  laws  which  affect  its  validity,  construction,  discharge,  and  enforcement ; 
but  changes  in  form  of  action  and  modes  of  proceeding  do  not  amount  to  an 
impairment  of  the  obligations  of  a  contract  if  an  adequate  and  efBcacious  rem- 
edy ia  left. 
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Mattrkwb,  J.,  ooncaTrtng : 
Id  cases  of  enforcement  of  rights  growing  out  of  contracts  made  between  a  state 

and  indlTiduals,  the  remedy  given  by  the  state  is  the  only  remedy  which  the 

conrts  of  the  United  States  are  authorized  to  administer. 
Bbaolbt  and  Gbat,  JJ.,  concurred  in  the  judgment  npon  both  grounds— that 

stated  in  the  opinion  of  the  court  and  that  stated  in  the  opinion  of  Hr.  Justice 

Matthews. 
Field  and  HawTiAW,  JJ.,  dissenting. 

In  Error  to  the  Sapreme  Oourt  of  Appeals  of  the  State  of  Yirp^nia. 

Wm.  L.  BoyM,  John  F,  Dilioti,  and  Wager  Swayne,  for  plaintiff  in 
error. 

F.  8.  Blair,  Atty.  Gen.  of  Ya.,  for  defendant  in  error. 

Waitb,  G.  3.  On  the  thirtieth  of  March,  1871,  the  general  as- 
Bembly  of  Virginia  passed  an  act  to  provide  for  the  funding  and  pay- 
ment of  the  public  debt,  by  which  two-thirds  of  the  amount  due  on 
old  bonds  might  be  funded  in  new  bonds,  with  interest  coupons  at- 
tached, "receivable  at  and  after  maturity  for  all  taxes,  debts,  dues, 
and  demands  due  the  state."  Under  this  act  many  bonds  were  put 
out  with  coupons  which  expressed  on  their  face  that  they  were  re- 
ceivable for  taxes.  On  the  seventh  of  March,  1872,  however,  the 
general  assembly  passed  another  act  prohibiting  the  officers  charged 
by  law  with  the  collection  of  taxes  from  receiving  in  payment  any- 
thing else  than  gold  and  silver  coin,  United  States  treasury  notes, 
and  notes  of  the  national  banks,  and  repealing  all  other  acta  incon- 
sistent therewith. 

The  supreme  court  of  appeals  of  Virginia  decided,  at  its  November 
term,  1872,  in  the  ease  of  Antoni  ▼.  Wright,  22  Grat.  833,  that  in 
issuing  these  bonds  the  state  entered  into  a  valid  contract  with  all 
persons  talking  the  coupons  to  receive  them  in  payment  of  taxes  and 
state  dues,  and  that  the  act  of  1872,  so  far  as  it  conflicted  with  this 
contract,  was  void.  The  authority  of  this  case  was  recognized  in 
Wise  ▼.  Rogers,  24  Grat.  169;  and  in  Clarke  v.  Tyler,  80  Grat.  137, 
decided  in  1878,  it  was  said:  "This  decision  of  Antoni  v.  Wright 
*  *  *  must  be  held  to  be  the  settled  law  of  this  state."  The 
same  questions  were  decided  in  the  same  way  here  at  the  October 
term,  1880,  in  Oreenhow  v.  Hartman,  102  U.  B.  672,  and  are  no 
longer  open  in  this  court.  Any  act  of  the  state  which  forbids  the 
receipt  of  these  coupons  for  taxes  is  s  violation  of  the  contract,  and 
Toid  as  against  coupon  holders. 

At  the  time  the  act  of  1871  was  passed,  and  when  the  bonds  and 
eouponq  were  issued,  the  supreme  oourt  of  appeals  of  the  state  had 
jurisdiction  to  grant  writs  of  mandamtu  in  all  cases  where  mandamtu 
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would  lie  aoeording  to  the  principles  of  the  oommon  law,  if  neces- 
sary to  prevent  a  failure  of  jastioe;  and  in  Antoni  t.  Wright,  ubi  tu- 
pra,  it  was  decided  that  the  writ  of  mandamus  was  the  proper  remedy 
to  oompel  a  collector  to  accept  the  coupons  in  question  when  offered 
in  payment  of  taxes.  The  case  of  Wite  t.  Roger$  presented  the  same 
question,  and  we  understand  it  to  have  been  the  settled  practice  of 
that  court  to  entertain  soits  for  similar  relief.  The  form  and  mode 
of  proceeding  were  regulated  by  statute,  whioh  provided  (Code  Ya. 
1873,  p.  1023,  c.  151,  §  1)  that  when  the  return  was  made  to  a  writ 
of  mandamtu  it  should  state  plainly  and  concisely  the  matter  of  law 
or  fact  relied  on  in  opposition  to  the  complaint;  that  the  complainant 
might  thereupon  demur  to  the  retnm,  or  plead  thereto,  or  both,  and 
that  the  defendant  might  reply,  take  issue  on,  or  demur  to  the  pleas 
of  the  complainant.  The  case  was  to  be  tried  at  the  place  where 
writs  of  error  to  the  court  were  to  be  tried,  (Code,  p.  1051,)  and 
after  a  verdict  was  found,  or  judgment  rendered  on  demurrer  or  other- 
wise, for  the  person  suing  out  the  writ,  he  could  recover  his  oosts,  with 
Bueh  damages  as  the  jury  might  assess,  and  have  forthwith  a  peremp- 
tory writ. 

On  the  fourteenth  of  January,  1882,  the  general  assembly  passed 
another  act,  of  whioh  the  following  is  a  copy : 

"  Chapter  7.  An  act  to  prevent  frauds  upon  the  commonwealth  and  the  holders 
of  her  securities  in  the  collection  and  disbursement  of  revenues. 

"Whereas,  bonds  purporting  to  be  the  bonds  of  this  commonwealth,  issued 
by  authority  of  the  act  of  March  SO,  1871,  entitled  *An  act  to  provide  for  the 
funding  and  payment  of  the  public  debt,'  and  under  the  act  of  March  28, 1879, 
entitled  'An  act  to  provide  a  plan  of  settlement  of  the  public  debt,'  are  in  exist- 
ence without  authority  of  law ; 

"And  whereas,  other  such  bonds  are  in  existence  which  are  spurious,  stolen, 
or  forged,  which  bonds  bear  coupons  in  the  similitude  of  genuine  coupons,  re- 
ceivable for  all  taxes,  debts,  and  demands  due  the  commonwealth ; 

"And  whereas,  the  coupons  from  such  spurious,  stolen,  or  forged  bonds  are 
received  in  payment  of  taxes,  debts,  and  demands; 

"And  whereas,  genuine  coupons  from  genuine  bonds,  after  having  been  re- 
ceived in  payment  of  taxes,  debts,  and  demands,  are  fraudulently  reissued  and 
received  more  than  once  In  such  payments; 

"And  whereas,  such  frauds  on  the  rights  of  the  holders  of  the  aforesaid 
bonds  Impair  the  contract  made  by  the  commonwealth  with  them,  that  the 
coupons  thereon  should  be  received  in  payment  of  all  taxes,  debts,  and  de- 
mands due  the  said  commonwealth,  and  at  the  same  time  defraud  her  out  of 
her  revenues : 

"  Therefore,  for  the  purpose  of  protecting  the  rights  of  said  bondholders,  and 
of  enforcing  the  said  contract  between  them  and  the  commonwealth,  prevent 
Ing  frauds  in  the  revenue  of  the  same — 
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"(1)  Be  it  enacted  bj  the  general  assembly  of  Virginia,  that  whenever  any 
tax-payer  or  his  agent  shall  tender  to  any  person  whose  duty  it  is  to  collector 
receive  taxes,  debts,  or  demands  due  the  commonwealth,  any  papers  or  instru- 
ments in  print,  writing,  or  engraving,  purporting  to  be  coupons  detached  from 
bonds  of  the  commonwealth  issued  under  the  act  of  1871,  entitled  'An  act  to 
fund  the  public  debt,'  in  payment  of  any  such  taxes,  debts,  and  demands,  the 
person  to  whom  such  papers  are  tendered  shall  receive  the  same,  giving  the 
party  tendering  a  receipt  stating  that  he  baa  received  the  same  for  the  pur- 
pose of  identification  and  veriQcation. 

"(2)  He  shall  at  the  same  time  require  such  tax-payer  to  pay  his  taxes  in 
coin,  legal-tender  notes,  or  national-bank  bills,  and  upon  payment  give  Mm  a 
receipt  for  the  same.  In  case  of  refusal  to  pay,  the  taxes  due  shall  be  collected 
as  all  other  delinquent  taxes  are  collected. 

"(3)  He  shall  mark  each  paper  as  coupons  so  received,  with  the  initials  of 
the  tax-payer  from  whom  received,  and  the  date  of  receipt,  and  shall  deliver 
the  same,  securely  sealed  iip,  to  the  judge  of  the  county  court  of  the  county, 
or  hustings  court  of  the  city,  in  which  such  taxes,  debts,  or  demands  are  pay- 
able. The  tax-payer  shall  thereupon  be  at  liberty  to  file  his  petition  in  said 
county  court  against  the  commonwealth;  a  Summons  to  answer  which  peti- 
tion shall  be  served  on  the  commonwealth's  attorney,  who  shall  appear  and 
defend  the  same.  The  petition  shall  allege  that  he  has  tendered  certain  oou. 
pons  in  payment  of  his  taxes,  debts,  and  demands,  and  pray  that  a  jury  be 
impaneled  to  try  whether  they  are  genuine,  legal  coupons,  which  are  legally 
receivable  for  taxes,  debts,  and  demands.  Upon  this  petition  an  issue  shall 
be  made  in  behalf  of  the  commonwealth  which  shall  be  tried  by  a  jury,  and 
either  party  shall  have  a  right  to  exceptions  on  the  trial,  and  of  appeal  to  the 
circuit  court  and  court  of  appeals.  U  it  be  finally  decided  in  favor  of  the  peti- 
tioner that  the  coupons  tendered  by  him  are  genuine,  legal  coupons,  which  are 
legally  receivable  for  taxes  and  so  forth,  then  the  judgment  of  the  court  shall 
be  certified  to  the  treasurer,  who,  upon  the  receipt  thereof,  shall  receive  said 
coupons  for  taxes,  and  shall  refund  the  money  before  then  paid  for  his  taxes 
by  the  tax-payer  out  of  the  first  money  in  the  treasury,  in  preference  to  all 
other  claims. 

"  (4)  Whenever  any  tax-payer  shall  apply  to  any  court  in  this  common- 
wealth for  a  mandamus  to  compel  any  person  authorized  to  receive  or  collect 
taxes,  debts,  or  demands  due  the  commonwealth  to  receive  coupons  for  taxes, 
it  shall  be  the  duty  of  such  person  to  make  returns  to  said  mandamtts  that 
he  is  ready  to  receive  said  coupons  in  payment  of  such  taxes,  debts,  and  de- 
mands as  soon  as  they  have  been  legally  ascertained  to  be  genuine,  and  the 
coupons  which  by  law  are  actually  receivable.  Upon  such  return,  the  court 
before  whom  the  application  is  made  shall  require  the  petitioner  to  pay  his 
taxes  to  the  tax-collector  of  his  county  or  city,  or  to  the  treasurer  of  the  com- 
monwealth, and  upon  filing  the  receipt  for  such  taxes  in  such  court  the  said 
court  shall  direct  the  petitioner  to  file  his  coupons  in  such  court,  which  shall 
then  forward  the  same  to  the  county  court  of  the  county  or  hustings  court  of 
the  city  where  such  taxes  are  payable,  and  direct  such  court  to  frame  an 
issue  between  the  petitioner  as  plaintifF  and  the  commonwealth  as  defendant 
as  to  whether  the  coupons  so  tendered  are  genuine  coupons,  legally  receiva- 
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ble  for  taxes.  On  the  trial  of  the  cause  the  attorney  for  the  commonwealth 
in  the  lower  courts  and  the  attorney  general  in  the  supreme  court  of  appeals 
shall  appear  for  the  commonwealth  and  reqnire  proof  of  the  genuineness  and 
legality  of  the  coupons  in  issue.  Either  party  shall  be  entitled  to  exceptions, 
and  an  appeal  to  the  circuit  court  and  supreme  court  of  appeals  on  the  trial 
of  tills  Issue.  If  the  decision  be  Anally  in  favor  of  the  petitioner,  the  man- 
datmu  shall  issue  requiring  the  coupons  to  be  received  for  said  taxes  and  so 
forth,  and  they  shall  be  so  received;  and  on  the  certificate  of  such  judgment 
the  treasurer  of  the  commonwealth  shall  forthwith  refund  to  the  tax-payer 
the  amount  of  currency  or  money  before  then  paid  by  him  out  of  the  first 
money  in  the  treasury,  in  preference  to  all  other  claim^. 
"  (5)  This  act  shall  be  in  force  from  its  passage."' 

On  the  twentieth  of  March,  1882,  Andrew  Antoni,  who  owed  the 
state  taxes  to  the  amoant  of  $8.15,  tendered  the  treasurer  of  the  city 
of  Bichmond,  the  lawful  tax-oolleotor,  a  conpon,  of  the  issue  of  1871, 
for  $3.15,  lawful  money,  in  payment.  This  tender  was  refused,  and 
Antoni,  on  the  twenty-eighth  of  March,  petitioned  the  supreme  court 
of  appeals  for  a  mandamus  to  require  its  acceptance.  The  treasurer, 
on  the  thirtieth  of  March,  for  a  return  to  an  order  to  show  cause, 
said  he  was  ready  to  receive  the  coupon  as  soon  as  it  had  been 
legally  ascertained  to  be  genuine,  and  such  as  by  law  was  actually 
receivable.  To  this  return  a  demurrer  was  filed.  Upon  the  hearing 
of  the  demurrer,  the  court  being  equally  divided  in  opinion  on  the 
questions  involved,  "in  pursuance  of  an  act  of  assembly  in  such  case 
made  and  provided,"  denied  the  writ.  From  a  judgment  to  that  ef* 
feet  this  writ  of  error  was  brought. 

The  question  we  are  now  to  consider  is  not  whether,  if  the  coupon 
tendered  is  in  fact  genuine  and  such  as  ought,  under  the  contract,  to 
be  received,  and  the  tender  is  kept  good,  the  treasurer  can  proceed  to 
collect  the  tax  by  distraint,  or  such  other  process  as  the  law  allows, 
without  making  himself  personally  responsible  for  any  trespass  he 
may  commit,  -but  whether  the  act  of  1882  violates  any  implied  obli- 
gation of  the  state  in  respect  to  the  remedies  that  may  be  employed 
for  the  enforcement  of  its  contract,  if  the  collector  refuses  to  take 
them. 

It  cannot  be  denied  that,  as  a  general  rule,  laws  applicable  to  the 
case  which  are  in  force  at  the  time  and  place  of  making  a  contract, 
enter  into  and  form  part  of  the  contract  itself,  and  "that  this  em- 
braces alike  those  laws  which  affect  its  validity,  construction,  dis- 
charge, and  enforcement,"  (Walker  v.  Whitehead,  16  Wall.  817,)  but 
it  is  equally  well  settled  that  changes  in  the  forms  of  action  and 
modes  of  proceeding  do  not  amount  to  an  impairment  of  the  obliga- 
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tions  of  a  contract,  if  an  adequate  and  effioacioaa  remedy  is  left. 
This  limitation  upon  the  prohibitory  clause  of  the  constitution  in  re- 
spect to  the  legislative  power  of  the  states  over  the  obligation  of 
contracts  was  suggested  by  Chief  Jastioe  Mabsbauu  in  Starges  y. 
Crovmingshield,  4  Wheat.  200,  207,  and  has  been  uniformly  acted  on 
since.  .  Maaon  v.  Haile,  12  Wheat.  878;  Bronton  v.  Kimie,  1  How. 
316;  Von  Hoffman  v.  Quincy,  i  Wall.  563;  Drehman  v.  Stifle,  8  Wall. 
602;  Ounn  v.  Barry,  16  Wall.  623;  Walker  v.  WhiUhead,  16  Wall. 
818;  Terry  v.  Anderson,  95  U.  S.  633;  Tennessee  v.  Sneed,  96  U.  8. 
69;  Louisiana  v.  Pilsbury,  105  U.  8.  801. 

As  was  very  properly  said  by  Mr.  Justice  Swathe  in  Von  Hoffnum 
T.  Quincy,  uM  sttpra,  "it  is  eompetent  for  the  states  to  change  the 
form  of  the  remedy,  or  to  modify  it  otherwise,  as  they  may  see  fit, 
provided  no  substantial  right  secured  by  the  contract  is  thereby  im- 
paired. No  attempt  has  been  made  to  fix  definitely  the  line  between 
alterations  of  the  remedy,  which  are  to  be  deemed  legitimate,  and 
those  which,  under  the  form  of  modifying  the  remedy,  impair  sub- 
stantial rights.  Every  case  must  be  determined  upon  its  own  cir* 
cumstances.  Whenever  the  result  last  mentioned  is  produced,  the  act 
is  within  the  prohibition  of  the  constitution,  and  to  that  extent  void." 
In  all  such  cases  the  question  becomes,  therefore,  one  of  reasonable- 
ness, and  of  that  the  legislature  is  primarily  the  judge.  Jackson  v. 
Lamphire,  8  Pet.  290;  Terry  r.  Anderson,  ubi  $upra.  We  ought 
never  to  overrule  the  decision  of  the  legislative  department  of  the 
government  unless  a  palpable  error  has  been  committed.  If  a  state 
of  facts  could  exist  that  would  justify  the  change  in  a  remedy  which 
has  been  made,  we  must  presume  it  did  exist,  and  that  the  law  was 
passed  on  that  account.  Mtmn  v.  Illinois,  94  U.  8.  132.  We  have 
nothing  to  do  with  the  motives  of  the  legislature,  if  what  they  do  is 
within  the  scope  of  their  powers  under  the  constitution. 

The  right  of  the  coupon  holder  is  to  have  his  coupon  received  for 
taxes  when  offered.  The  question  here  is  not  as  to  that  right,  but  as 
to  the  remedy  the  holder  has  for  its  enforcement  when  denied.  At 
the  time  the  coupon  was  issued  there  was  a  remedy  by  mandamus  from 
the  supreme  court  of  appeals  to  compel  the  tax-collector  to  take  the 
coupon  and  cancel  the  tax.  This  implied  a  suit,  with  process,  plead* 
ings,  issues,  trial,  and  judgment.  No  restrictions  were  placed  on 
the  defenses  the  collector  could  make.  He  might  raise  such  issues 
as  he  chose.  Without  the  aid  of  some  restraining  power,  the  mere 
pendency  of  the  suit  would  not  prevent  the  collector  from  proceeding 
according  to  law  with  the  collection  of  the  tax.    He  might,  if  he  went 
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on,  subject  himself  to  liability  for  damages,  if  the  tender  was  one  he 
onght  to  have  aooepted;  bat  there  was  nothing  to  prevent  his  going 
on  if  he  ohose  to  take  this  risk. 

Under  this  lav  the  trial  mnst  be  had  in  the  supreme  court  of  ap- 
peals, and  at  the  time  and  place  where  that  court  was  to  be  held  for 
other  purposes.  There  was  nothing  in  the  law  to  give  these  cases 
preference  over  others  for  trial.  Bo  far  as  we  are  informed,  they 
stood  as  other  cases  before  the  court,  and  subject  to  such  orders  as 
should  seem  to  be  reasonable.  The  tax-collector  could  not  be  com- 
pelled to  accept  the  coupon  and  discharge  the  tax  until  final  judg- ' 
ment.  If  the  final  judgment  was  in  favor  of  the  holder,  he  recovered 
his  costs  and  such  damages  as  the  jury  might  give  him. 

Under  section  4  of  the  act  of  1882,  when  a  mandamua  is  asked  for, 
the  collector  is  required  by  law  to  return  to  the  alternative  writ  or 
rule  "that  he  is  ready  to  receive  said  coupons  in  payment  of  such 
taxes,  *  *  *  as  soon  as  they  have  been  legally  ascertained  to 
be  genuine,  and  the  coupons  which  by  law  are  actually  receivable." 
Upon  such  return  the  court  must  require  the  petitioner  to  pay  his 
taxes,  which  being  done  the  coapouB  are  taken  and  forwarded  to  the 
county  court  of  the  county,  or  the  hustings  court  of  the  city,  where 
the  taxes  are  payable,  with  directions  to  that  court  to  frame  an  issue 
between  the  petitioner  as  plaintiff,  and  the  commonwealth  as  defend- 
ant, as  to  whether  the  coupons  so  tendered  are  genuine  coupons,  le- 
gally receivable  for  taxes.  Upon  this  issue  proof  of  the  genuineness 
and  legality  of  the  coupons  must  be  made.  Either  party  may  take 
exceptions  and  carry  the  case,  on  appeal,  to  the  circait  court  and  su- 
preme court  of  appeals.  If  the  decision  is  in  favor  of  the  petitioner 
a  mandamus  is  to  issue  and  the  money  be  paid  returned  to  him  out  of 
the  first  money  in  the  treasury,  in  preference  to  all  other  claims. 

The  following  changes  are  thus  made  in  the  old  remedy:  (1)  The 
taxes  actually  due  must  be  paid  in  money  before  the  court  can  pro- 
ceed, after  the  collector  has  signified  in  the  proper  way  his  willingness 
to  receive  the  coupons,  if  they  are  genuine  and  in  .law  receivable;  (2) 
the  coupons  must  be  filed  in  the  court  of  appeals ;  and  (3)  they  must 
be  sent  to  the  local  court  to  have  the  fact  of  their  genuineness  and 
receivability  determined,  subject  to  an  appeal  to  the  circuit  court  and 
the  supreme  court  of  appeals.  As  the  suit  is  for  a  mandamus,  all  the 
provisions  of  the  general  law  regulating  the  practice,  not  inconsistent 
with  the  new  law,  remain,  and  if  the  petitioner  succeeds  in  getting  his 
peremptory  writ  he  will  recover  his  costs.  ■  No  issues  are  required 
V.3— 7 
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that  it  would  not  have  been  in  the  power  of  the  oolleotor  to  raise  oe> 
fore  the  change  was  made,  and  there  is  no  additional  harden  of  proof 
imposed  to  meet  the  issues,  so  that  the  simple  question  is,  whether 
the  requirement  of  the  advance  of  the  taxes,  and  the  change  of  the 
place  and  manner  of  trial,  impair  the  obligation  of  the  contract  on 
the  part  of  the  state  to  furnish  an  adequate  and  efficacious  remedy 
to  compel  a  tax-collector  to  receive  the  coupons  in  payment  of  tiixes, 
in  case  he  will  not  do  it  without  compulsion. 

1.  As  to  ^payment  of  the  taxes  in  advance.  In  this  connection  it 
•must  be  borne  in  mind  that  the  legislation,  the  validity  of  which  is 
involved,  relates  alone  to  the  collection  of  taxes  levied  under  the  au- 
thority of  the  state  for  the  purposes  of  revenue.  Promptness  in  the 
payment  of  taxes  by  the  citizen  is  as  important  as  promptness  by  the 
state  in  the  discharge  of  its  own  obligations.  In  fact,  ordinarily,  the 
last  cannot  be  done  without  the  first.  Hence,  under  the  revenue 
system  of  the  United  States,  the  collection  of  the  revenue  in  the  man- 
ner prescribed  by  law  cannot  be  restrained  by  judicial  proceedings. 
The  only  remedy  for  an  illegal  exaction  is  payment  under  protest  and 
suit  to  recover  back  the  money  paid.  The  reason  is  that  as  it  is 
necessary  the  government  should  be  able  to  calculate  with  certainty 
on  its  revenues,  it  is  better  that  the  individual  should  be  required  to 
pay  what  is  demanded  under  the  forms  of  law,  axid  sue  to  recover 
back  what  he  pays,  than  that  the  government  should  be  embarrassed 
in  its  operations  by  a  stay  of  collection. 

It  is  to  be  noticed,  also,  that  the  law  which  authorized  the  issue  of 
the  bonds  and  coupons  did  not  in  express  terms  provide  that  the 
coupon  holder  should  have  the  remedy  of  mandamus  to  compel  the 
tax-collector  to  take  his  coupons.  His  claim  to  relief  in  that  way 
rests  alone  on  the  fact  that  when  his  coupon  was  issued  mandamus 
was  an  existing  form  of  action  in  the  state,  irhich  the  courts  have  de- 
cided was  applicable  to  such  a  case.  What  the  legislature  has  done 
is  only  to  say  that  before  this  remedy  can  be  resorted  to  the  amount 
due  for  taxes  shall  be  deposited  in  the  treasury.  That  being  done, 
the  suit  may  go  on.  If  in  the  suit  it  shall  be  determined  that  the 
coupons  tendered  are  genuine,  and  in  law  receivable,  the  collector 
will  be  required  to  accept  them,  and  the  money  will  be  restored.  If, 
however,  the  judgment  is  against  the  coupon  holder,  the  taxes  will 
be  paid,  and  the  state  will  have  suffered  no  inconvenience  for  want 
of  its  just  revenues.  Looking  at  the  case,  therefore,  as  one  affecting 
the  collection  of  the  public  revenue,  we  cannot  see  that  the  require- 
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ment  of  the  advance  of  the  taxes  as  a  condition  to  the  employment  of 
the  remedy  is  such  an  impairment  of  the  contract  as  makes  the  re- 
qnirement  invalid. 

2.  As  to  the  change  in  the  place  and  mode  of  tonal.  We  cannot  think 
this  of  itself  invalidates  the  law.  So  far  as  the  change  of  place  is 
concerned,  it  simply  takes  from  the  sapreme  conrt  of  appeals  juris- 
diction for  the  trial  of  the  questions  of  fact,  and  confers  precisely  the 
same  jurisdiction  upon  another  court,  with  ample  provision  for  ap- 
peal, so  that  in  the  end  the  authority  of  the  court  of  appeals  may  be 
invoked  on  all  matters  of  law.  The  courts  on  which  the  new  juris- 
diction is  conferred  are  required  by  law  to  hold  frequent  terms,  and 
the  trial  is  to  be  had  ia  the  county  where  the  taxes  are  to  be  paid. 
It  is  difficult  to  see  how  this  impairs,  in  any  manner,  either  the  ade- 
quacy or  the  efficiency  of  the  original  remedy. 

Then,  as  to  the  manner  of  the  trial.  The  deposit  of  the  coupons 
with  the  court  of  appeals,  if  the  suit  is  to  go  on,  cannot  be  considered 
unreasonable.  If  the  trial  had  been  conducted  under  the  old  law, 
the  coupons  would  have  to  be  at  some  time  surrendered,  and  the  pre- 
cise stage  of  the  case  in  which  this  is  to  be  done  is  by  no  means  im- 
portant, so  far  as  the  present  question  is  concerned.  Neither  does 
the  positive  requirement  of  an  issue  as  to  the  genuineness  and  receiv- 
ability  of  the  coupons  and  a  trial  by  jury  affect  the  validity  of  the 
law.  Under  the  old  law,  this  same  issue  might  have  been  raised,  and 
the  saipe  trial  by  jury  required.  It  certainly  is  not  an  impairment 
of  an  old  remedy  to  make  that  imperative  which  before  was  discre- 
tionary. 

Without  pursuing  the  subject  further,  we  say  that,  in  our  opinion, 
the  fourth  section  of  the  act  of  1883  does  not  impair  the  obligation 
of  any  contract  which  the  state  has  made  with  the  holders  of  its  in- 
terest coupons. 

After  this  suit  was  begun,  but  before  it  was  tried,  the  general  as- 
sembly of  Virginia  amended  the  section  of  the  Code  conferring  juris- 
diction on  the  supreme  court  of  appeals  in  suits  for  mandamus,  so  that 
it  now  reads  as  follows : 

**  Chapter  19.  An  act  to  amend  and  re-enact  section  4,  c.  156,  of  the  Code  of 
1873,  in  relation  to  mandamus,  prohibition,  etc. 

"  (1)  Be  it  enacted  by  the  general  assembly  of  Virginia,  that  chapter  156,  g 
4,  of  the  Code  of  Virginia  of  1873,  be  amended  and  re-enacted  so  aa  to  read 
as  follows: 
**Sec.  4.   The  said  supreme  court,  besides  having  jurisdiction  of  all  such 

matters  as  are  now  pending  therein,  shall  have  Jurisdiction  to  issue  writs  ot 
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mandamtu  and  prohibition  to  the  circuit  and  corporation  courts,  and  to  ttio 
hustings  court  and  to  the  chancery  court  of  the  city  of  Bichuiond,  and  in  all 
other  cases  in  which  it  may  be  necessary  to  prevent  a  failure  of  Justice,  in 
which  a  mandamus  may  issue  according  to  the  principles  of  the  common  law.: 
provided,  that  no  writ  of  mandamtu,  prohibition,  or  any  other  Bummary  pro- 
cess wtiatever,  shall  issue  in  any  case  of  the  collection,  or  attempt  to  collect, 
revenue,  or  compel  the  collecting  officers  to  receive  anything  in  payment  of 
taxes  other  than  as  provided  in  chapter  41,  acts  of  assembly,  approved  Janu- 
ary 26, 1882,  or  in  any  case  arising  out  of  the  collection  of  revenue  in  which 
the  applicant  for  the  writ  of  process  has  any  other  remedy  adequate  for  the 
protection  and  enforcement  of  his  individual  right,  claim,  and  demand,  if  just. 

"The  practice  and  proceedings  upon  such  writs  shall  be  governed  and  reg- 
ulated in  all  cases  by  the  principles  and  practice  now  prevailing  in  respect  to 
writs  of  mandamus  and  prohibition  respectively. 

"  (2)  This  act  shall  be  in  force  from  its  passage." 

This,  it  is  claimed,  repealed  section  4  of  the  act  of  January,  1882, 
and  took  away  entirely  the  remedy  by  mandamtu.  Without  decid- 
ing that  question,  we  proceed  to  consider  the  remedy  provided  in  seo« 
tions  1,  2,  and  3  of  the  act  of  1882,  which,  it  is  conceded,  will 
remain  in  force  even  if  section  4  is  repealed.  These  sections  pro- 
vide, in  substance,  that  if  coupons  are  tendered  in  payment  of  taxes, 
the  collector  shall  take  and  receipt  for  them  for  the  purposes  of  iden- 
tification and  verification.  He  shall  then  require  payment  of  the 
taxes  in  money,  and  after  marking  the  coupons  with  the  initials  of 
the  name  of  the  owner,  deliver  them  to  the  judge  of  the  county  court 
of  the  county,  or  hustings  court  of  the  city,  where  the  taxes  are  pay- 
able. The  tax-payer  may  then  file  his  petition  in  the  county  or  hust- 
ings court  against  the  commonwealth  to  have  a  jury  impaneled  to 
try  whether  the  coupons  "are  genuine,  legal  coupons,  which  are 
legally  receivable  for  taxes,  debts,  and  demands."  The  common- 
wealth may  be  brought  into  court  by  sernce  of  a  summons  on  the 
commonwealth's  attorney.  Upon  this  petition  an  issue  and  trial  by 
jury  is  to  be  had,  with  ample  privileges  to  all  parties  of  exception 
and  appeal.  If  the  suit  is  finally  decided  in  favor  of  the  tax-payer, 
he  is  to  have  the  amount  paid  by  him  for  the  taxes  refunded  out  of 
the  first  money  in  the  treasury,  in  preference  to  all  other  claims. 

It  is  somewhat  difficult  to  see  any  substantial  difference  between 
the  remedy  given  by  these  sections  and  that  by  section  4.  There  the 
"form"  of  the  suit  is  mandamus,  begun  while  the  coupons  are  in  the 
bands  of  the  tax-payer.  After  the  suit  has  been  begun,  the  court  re- 
quires a  delivery  of  the  coupons  into  its  own  possession  and  the  pay> 
ment  of  the  amount  of  the  taxes  into  the  treasury.  This  being  done» 
the  court  sends  the  coupons  to  the  appropriate  tribunal  for  adjudd- 
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oatioD,  and  the  proceedings  thereafter  are  in  all  material  respects 
like  those  provided  for  in  the  other  sections.  The  judgment  is  also 
the  same,  except  as  to  the  merest  matters  of  form.  In  both  pro- 
ceedings, the  object  is  to  require  the  collector  to  accept  the  coupons 
as  payment  of  the  tax,  and  deliver  back  the  money  that  has  been  de- 
posited for  the  same  purpose  in  case  the  coupons  are  not  in  law  re- 
ceivable. The  petition  for  mandamus,  filed  in  the  court  of  appeals, 
under  section  4,  is  the  exact  equivalent  of  the  petition  to  be  filed  in 
the  other  courts,  under  sections  1,  2,  and  3,  to  have  the  genuineness 
and  the  reoeivability  of  the  coupons  determined,  and  in  both,  the 
real  matter  submitted  for  determination  is,  whether  the  tax-payer  is 
entitled  to  have  back  the  money  he  has  deposited  to  pay  his  taxes  in 
case  his  coupons  ought  to  have  been  received. 

Mandamus,  in  this  class  of  cases,  is  in  the  nature  of  a  suit  to  obtain 
a  specific  performance  of  a  contract.  But  in  the  present  case  the 
performance  sought  is  the  payment  of  money,  and  the  remedy  sub- 
stituted is  equivalent  to  a  suit  at  law  for  its  recovery,  with  ample 
provision  for  the  satisfaction  of  any  judgment  that  may  be  obtained; 
for  it  is  made  the  ministerial  duty  of  the  treasurer  to  pay  the  amount 
of  the  recovery  out  of  the  first  money  in  the  treasury,  and  in  prefer- 
ence to  aU  other  claims,  as  soon  as  the  judgment  is  properly  certi- 
fied. The  language  of  the  act  is,  "shall  refund  the  money  before  then 
paid  for  his  taxes  by  the  tax-payer  out  of  the  first  money  in  the  treas- 
ury, in  preference  to  all  other  claims."  Clearly  this  is  an  appropri- 
ation by  law  of  money  in  the  treasury,  within  the  meaning  of  ar- 
ticle 10,  §  10,  of  the  constitution  of  Virginia,  and  the  treasurer 
would  be  authorized  to  make  the  payment  without  further  legislative 
action.  It  will  be  time  enough  to  consider  the  effect  of  a  repeal  of 
this  branch  of  the  remedy  wlien  that  shall  be  attempted. 

The  primary  obligation  of  the  state  is  for  the  payment  of  the  cou- 
pons. All  else  is  simply  as  a  means  to  that  end.  It  matters  not 
whether  the  coupons  have  been  refused  for  the  taxes,  if  full  payment 
of  the  amount  they  call  for  is  actually  made  in  money.  A  remedy, 
therefore,  which  is  ample  for  the  enforcement  of  the  payment  of  the 
money  is  ample  for  all  the  purposes  of  the  contract.  That,  we  think, 
is  given  by  the  act  of  1882  in  both  forms  of  proceeding. 

Some  objection  is  made  to  the  first,  second,  and  third  sections  be- 
cause there  is  no  provision  for  the  recovery  of  costs.  Without  de- 
termining whether  in  point  of  fact  costs  can  be  recovered,  it  is  suffi- 
cient to  say  that  costs,  eo  nomine,  were  not  recoverable  at  common 
law,  and  are  usually  regulated  by  statute.     Certainly,  it  would  not 
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be  claimed  that  the  change  of  an  ordinary  statute,  which  provided  a 
remedy  for  the  euforcement  of  contracts,  so  as  to  prevent  the  recov- 
ery of  costs  when  they  had  been  given  before,  woold  impair  the  obh- 
gation  of  contracts  between  individuals  that  were  affected  by  what 
was  done,  and  we  see  no  reason  why  one  rule,  in  this  particular, 
should  be  applied  to  individuals  and  another  to  the  state. 

In  conclusion,  we  repeat  that  the  question  presented  by  this  record 
is  not  whether  the  tax-collector  is  bound  in  law  to  receive  the  cou- 
pon, notwithstanding  legislation  which,  on  its  face,  prohibits  him 
from  doing  so,  nor  whether,  if  he  refuses  to  take  the  coupon  and  pro- 
ceeds with  the  collection  of  the  tax  by  force,  he  can  be  made  personally 
responsible  in  damages  for  what  he  does,  but  whether  the  obligation 
of  the  contract  has  been  impaired  by  the  changes  which  have  been 
made  in  the  remedies  for  its  enforcement  in  case  he  refuses  to  accept 
the  coupons.  We  decide  only  the  question  which  is  actually  before 
us.  It  is  no  doubt  true  that  the  commercial  value  of  the  bonds  and 
coupons  has  been  impaired  by  the  hostile  legislation  of  the  state,  but 
this  impairment,  in  our  opinion,  comes,  not  from  the  change  of  reme- 
dies, but  from  the  refusal  to  accept  the  coupons  without  suit.  What 
we  are  called  upon  to  consider  in  this  case  is,  not  the  refusal  to  take 
the  coupons,  but  the  remedy  after  refusal. 

We  might  have  satisfied  ourselves  by  a  reference  to  the  case  of 
Tennessee  v.  Sneed,  ubi  supra,  where  the  same  general  question  was 
before  us;  but  as  we  were  asked  to  reconsider  that  case,  we  have 
done  so  with  the  same  result,  and,  as  we  think,  without  in  any  man- 
ner departing  from  the  long  line  of  cases  in  which  the  principal  in- 
volved has  been  recognized  and  applied. 

Inasmuch  as  we  are  satisfied  that  a  remedy  is  given  by  the  act  of 
1882,  substantially  equivalent  to  that  in  force  when  the  coupons  were 
issued,  we  have  not  deemed  it  necessary  to  consider  what  would  be 
the  effect  of  a  statute  taking  away  all  remedies.  The  judgment  is 
affirmed. 

Matthews,  J.  I  concur  in  the  judgment  of  the  court,  but  prefer 
to  rest  the  decision  upon  a  ground  different  from  that  on  which  it  is 
placed  in  its  opinion. 

I  agree  that  the  state  of  Virginia,  by  the  act  of  1871,  entered  into 
a  valid  contract  with  the  holders  of  its  bonds  to  receive  their  coupons 
in  payment  of  taxes ;  and  that  any  subsequent  statute  which  denies 
this  right  is  a  breach  of  its  contract  and  a  violation  of  the  constitu- 
tion of  the  United  States. 
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But  for  a  breach  of  its  contract  by  a  state,  no  remedy  is  provided 
by  the  constitation  of  the  United  States  against  the  state  itself;  and 
a  Bait  to  compel  the  officers  of  a  state  to  do  the  acts  which  constitate 
a  performance  of  its  contract  by  the  state,  is  a  suit  against  the  state 
itself. 

If  the  state  famishes  a  remedy  by  process  against  itself  or  its  offi- 
cers, that  process  may  be  porsaed,  because  it  has  consented  to  sub- 
mit itself  to  that  extent  to  the  jurisdiction  of  the  odurts;  bat  if  it 
chooses  to  withdraw  its  consent  by  a  repeal  of  all  remedies,  it  is  re- 
stored to  the  immunity  from  suit,  which  belongs  to  it  as  a  political 
commnnity,  responsible  in  that  particular  to  no  superior. 

I  adopt,  as  decisive  of  the  present  case,  the  language  of  the  chief 
justice,  in  expressing  the  opinion  of  the  court  in  the  cases  of  the  State 
v.  Jumel  and  Elliott  v.  Wiltz,  Ipost:"} 

"Wben  a  state  submits  itself  without  reservation  to  the  jnrlsdictlon  ot  a 
court  in  a  particular  case,  that  jurisdiction  may  be  used  to  give  full  effect  to 
what  the  state  has,  by  its  act  of  submission,  allowed  to  be  done;  and  if  the 
law  permits  coercion  of  the  public  officers  to  enforce  any  judgment  that 
may  be  rendered,  then  such  coercion  may  be  employed  for  that  purpose.  But 
this  is  very  far  from  authorizing  the  courts,  when  a  state  cannot  be  sued,  to 
set  up  its  jurisdiction  over  the  officers  in  charge  of  the  public  moneys,  so  as 
to  control  them  as  agidnst  the  political  power  in  their  administration  of  the 
finances  of  the  state." 

I  do  not,  therefore,  consider  it  necessary  to  enter  upon  the  inquiry, 
whether  the  remedy  provided  by  the  state  of  Virginia,  by  the  aot  of 
1882,  is  effective  and  substantial,  compared  with  that  which  existed 
in  1871,  when  the  bonds  were  issued.  It  is  sufficient  to  say  that  it 
is  the  one  which  the  state  has  chosen  to  give,  and  the  only  one,  there- 
fore, which  the  courts  of  the  United  States  are  authorized  to  admin- 
ister. 

• 

Bbadlht  and  Gbat,  JJ.,  concurred  in  the  judgment  upon  both 
grounds :  that  stated  in  the  opinion  of  the  court  as  delivered  by  the 
chief  justice,  and  that  stated  in  the  opinion  of  Mr.  Justice  Mat- 
thews. 

FiXLD,  J.,  dietenUng.  I  am  not  able  to  agree  with  the  majority 
of  the  court  in  the  judgment  in  this  case,  nor  in  the  reasoning  on 
which  it  is  founded.  The  legislation  of  Virginia,  which  is  sustained, 
appears  to  me  to  be  in  flagrant  violation  of  the  contract  with  her 
creditors  under  the  aot  of  March  30,  1871,  commonly  known  as  the 
funding  aot;  and  the  doctrines  advanced  by  the  court,  though  not 
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80  intended,  do,  in  fact,  license  any  disregard  of  her  obligations 
which  the  ill-advised  policy  of  her  legislators  may  suggest. 

The  plaintiff  in  error,  the  petitioner  in  the  court  below,  is  a  citizen 
of  Virginia  and  a  resident  of  the  city  of  Richmond.  He  owns  prop- 
erty there,  and  on  the  twentieth  of  March,  1882,  was  indebted  to  the 
state  for  taxes  to  the  amount  of  $3.16.  At  that  time  he  was  also  the 
lawful  holder  of  an  overdue  interest  coupon  for  $3,  which  had  been 
cut  from  a  bond  of  the  state,  issued  under  the  provisions  of  the  fund- 
ing act.     This  coupon  is  in  the  following  words : 

"  The  commonwealth  of  Virginia  will  pay  the  bearer  three  dollars,  interest 
due  first  of  January,  1882,  on  bond  6,498. 

"George  Eye, 
«  Treasurer  of  the  Commonwealth  of  Virginia. 
"Coupon  No.  21." 

And  on  its  face  it  thus  declares :  "Receivable,  at  and  after  matu- 
rity for  all  taxes,  debts,  and  demands  due  the  state." 

The  receivability  of  such  coupons  for  state  taxes,  debts,  and  de- 
mands was,  as  will  hereafter  be  shown,  the  principal  consideration 
tot  the  surrender  of  former  bonds  of  the  state  and  the  acceptance  of 
a  less  number  in  their  place. 

The  petitioner,  in  payment  of  his  taxes,  tendered  the  coupon  he 
held  and  15  cents  in  money  to  the  treasurer  of  Richmond,  who 
was  charged  by  law  with  the  duty  of  collecting  taxes  due  to  the  state 
in  that  city,  but  he  refused  to  receive  them.  Application  was  then 
made  to  the  supreme  court  of  appeals  to  compel  their  receipt.  The 
treasurer  set  up  in  his  answer  that  he  was  ready  to  receive  the  coupon 
in  payment  of  the  taxes  as  soon  as  it  was  ascertained  to  be  genuine 
and  legally  receivable.  This  answer  was  founded  upon  the  provisions 
of  the  act  of  January  14, 1882,  entitled  "An  act  to  punish  frauds  upon 
the  commonwealth  and  the  holders  of  her  securities  in  the  collection 
and  disbursement  of  revenues."  Upon  the  validity  of  its  provisions 
the  judges  of  the  court  of  appeals  equally  divided,  and  the  application 
failed.  The  preamble  of  the  act  recites  that  bonds  porporting  to  be 
those  of  the  commonwealth,  issued  under  the  act  of  March  30,  1871, 
are  in  existence  without  authority  of  law ;  that  other  bonds  are  in  ex- 
istence, which  are  spurious,  stolen,  or  forged,  bearing  coupons  in  the 
similitude  of  those  which  are  genuine,  and  receivable  for  taxes,  debts, 
and  demands  of  the  state;  that  coupons  from  such  spurious,  stolen, 
and  forged  bonds  are  received  in  payment  of  such  taxes,  debts,  and 
demands;  that  coupons  from  genuine  bonds,  after  having  been  thus 
received,  are  frequently  reissued  and  received  more  than  once  in  such 
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payment;  and  that  such  frauds  on  the  rights  of  the  holders  of  the 
bonds  impair  the  contract  made  by  the  commonwealth  with  them, 
and,  therefore,  for  the  alleged  purpose  of  protecting  the  rights  of  the 
bondholders,  and  of  enforcing  the  contract  between  them  and  the 
state,  the  act  declares  that  whenever  any  tax-payer  or  his  agent  shall 
tender  to  a  collector  any  papers  or  instraments  in  print  purporting 
to  be  coupons  detached  from  bonds  of  the  commonwealth,  issued 
ander  the  act  of  1871,  to  fund  the  public  debt,  the  collector  shall  re- 
ceive the  same,  and  give  the  party  tendering  a  receipt,  stating  that 
he  has  received  them  for  the  purpose  of  identification  and  verification; 
that  he  shall,  at  the  same  time,  require  such  tax-payer  to  pay  his 
taxes  in  coin,  legal-tender  notes,  or  national-bank .  bills,  and  if  pay- 
ment be  refused,  the  taxes  shall  be  collected  as  other  delinquent 
taxes;  that  the  collector  shall  mark  each  coupon  thus  received  with 
the  initials  of  the  tax-payer,  and  deliver  them  sealed  up  to  the  judge 
of  the  county  court  of  the  county,  or  hustings  court  of  the  city,  in 
which  the  taxes  are  payable.  It  then  provides  that  the  tax-payer 
shall  be  at  liberty  to  file  his  petition  in  said  county  court  against  the 
commonwealth ;  that  a  summons  to  answer  the  same  shall  be  served 
on  the  commonwealth's  attorney,  who  is  to  appear  and  defend  the 
same;  that  in  his  petition  the  tax-payer  must  allege  that  he  has  tend- 
ered the  coupons  in  payment  of  his  taxes,  and  pray  that  a  jury  be 
impaneled  "to  try  whether  they  are  genuine  legal  coupons,  which 
are  legally  receivable  for  taxes,  debts,  and  demands."  Upon  this  pe- 
tition an  issue  is  to  be  made  on  behalf  of  the  commonwealth,  which 
is  to  be  tried  by  a  jury,  and  either  party  is  to  have  a  right  to  excep- 
tions on  the  trial,  and  to  an  appeal  to  the  circuit  court,  and  ultimately 
to  the  court  of  appeals.  If  it  be  finally  decided  in  favor  of  the  peti- 
i  tioner  that  the  coupons  are  "genuine  legal  coupons,  receivable  for 

I  taxes,  and  so  forth,"  then  the  judgment  of  the  court  is  to  be  certified 

to  the  treasurer  of  the  commonwealth,  who,  upon  receipt  thereof, 
1  shall  receive  the  coupons  for  taxes  and  refund  to  the  tax-payer  the 

t  amount  before  paid  by  him  out  of  the  first  money  in  the  treasury,  in 

preference  to  other  claims. 

The  act  also  provides  that  whenever  any  tax-payer  applies  to  a 
,e  court  for  a  mandamm  to  compel  a  collector  of  taxes  to  receive  cou- 

s,  pons  for  them,  it  shall  be  the  duty  of  the  collector  to  return  that  he 

D,  is  ready  to  receive,  in  payment  of  the  taxes,  the  coupons  as  soon  as 

]j  they  have  been  legally  ascertained  to  be  genuine,  and  by  law  actually 

^  receivable;  and  that,  upon  such  return  being  made,  the  court  shall 

(1)  require  the  petitioner  to  pay  his  taxes  to  the  collector  of  the  city  or 
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ooanty,or  to  the  treasurer  of  the  commonwealtb;  and  npon  filing  the 
receipt  for  the  same,  that  the  oonrt  shall  direct  the  petitioner  to  file 
his  coupons  in  court,  which  shall  then  forward  the  same  to  the  county 
oonrt  of  the  county,  or  hustings  court  of  the  city,  where  the  taxes  are 
payable,  and  direct  that  court  to  frame  an  issue  between  the  peti> 
tioner  and  the  commonwealth  as  to  whether  the  coupons  thus  tend* 
ered  are  genuine  and  legally  receivable  for  taxes.  On  the  trial  either 
party  is  to  be  entitled  to  exceptions,  and  to  an  appeal  to  the  circuit 
court  and  to  the  supreme  court  of  appeals.  If  the  decision  be  finally 
in  favor  of  the  petitioner,  he  is  to  be  entitled  to  a  mandamtu  that 
the  coupon  be  received  for  taxes ;  but  inasmuch  as  those  taxes  have 
already  been  paid,  they  are  to  be  refunded  by  the  treasurer  of  the 
commonwealth  out  of  the  first  money  in  the  treasury  in  preference 
to  all  other  claims.  A  subsequent  act,  passed  on  the  seventh  of 
April,  1882,  amending  a  section  of  the  Code  of  Virginia  of  1873, 
prohibits  the  supreme  court  of  appeals  from  issuing  the  writ  of  man- 
daiMU  or  any  other  summary  process  to  oompel  the  collecting  officers 
of  the  state  to  receive  anything  in  payment  of  taxes  other  than  gold 
or  silver,  treasury  notes  of  the  United  States,  or  bills  of  the  national 
banks. 

The  question  for  decision  here  is  as  to  the  constitutionality  of  the 
act  of  January  14,  1882,  which  destroys  the  receivability  of  the  cou- 
pon for  taxes,  allows  a  suit  for  the  recovery  of  its  amount  only  after 
they  have  been  paid,  and  authorizes  a  recovery  only  when  the  jury 
have  found  that  it  is  genuine  and  legally  receivable  for  them,  and  pf 
the  act  of  April  7, 1882,  which  withdraws  from  the  supreme  court  of 
appeals  the  power  to  compel  the  receivability  of  the  coupon  for  taxes. 
In  other  words,  do  these  acts  impair  the  obligation  of  the  contract 
upon  which  the  coupons  were  originally  issued  ? 

A  brief  reference  to  the  history  of  the  funding  act  of  1871  will 
serve  to  place  this  subject  in  a  clear  light.  Prior  to  the  late  war  Vir- 
ginia constructed  various  public  works,  and  to  enable  her  to  do  so  she 
borrowed  large  sums  of  money,  for  which  she  issued  her  bonds,  ex- 
ceeding in  amount  $30,000,000.  The  interest  on  them  was  regu- 
larly paid  up  to  the  breaking  out  of  the  war.  Afterwards  its  pay- 
ment ceased,  and  until  1871,  with  the  exception  of  some  small  sums 
remitted  to  London  for  foreign  bondholders,  or  paid  in  Virginia  in 
confederate  money,  and  a  small  amount  in  1866  and  1867,  no  part 
of  the  interest  or  principal  was  ever  paid.  In  1871  the  principal 
of  her  debt,  with  its  unpaid  and  overdue  interest,  amounted  to  over 
145,000,000. 
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During  the  war  the  people  of  a  portion  of  her  territory  separated 
from  her,  and  formed  a  new  state,  by  the  name  of  West  Virginia, 
which  was  admitted  by  congress  into  the  Union.  Nearly  one-third 
of  the  territory  of  Virginia  and  one-third  of  her  people  were  thus  with- 
drawn from  her  original  limits  and  jurisdiction.  Her  then  indebt- 
edness was  justly  chargeable  against  her  and  the  new  state  in  some 
ratable  proportion.  The  money  raised  by  her  bonds  had  been  ex- 
pended in  improvements  throughout  the  entire  territory.  All  por- 
tions of  it  had  participated  in  the  benehts  conferred  by  the  expendi- 
ture of  the  moneys.  It  was  but  just,  therefore,  that  the  new  state 
should  assume  and  pay  an  equitable  proportion  of  the  debt.  It  is 
a  well-settled  doctrine  of  public  law  that  upon  a  division  of  a  state 
into  two  or  more  states,  her  debts  shall  be  ratably  apportioned  among 
them.  See  authorities  upon  this  subject  in  Hartman  y.  Greenhow, 
102  U.  S.  677.  In  conformity  with  this  doctrine  West  Virginia,  in 
her  first  constitution,  adopted  in  1863,  recognized  her  liability  in  this 
respect  and  declared  that  "an  equitable  proportion  of  the  public  debt 
of '  the  commonwealth  of  Virginia  prior  to  the  hrst  day  of  January 
in  the  year  1861  shall  be  assumed  by  this  state,  and  the  legislature 
shall  ascertain  the  same  as  soon  as  may  be  practicable,  and  provide 
for  the  liquidation  thereof  by  a  sinking  fund  sufficient  to  pay  the  ac- 
cruing interest,  and  redeem  the  principal  within  3i  years. "  Consti- 
tution of  1863,  art.  8,  §  8.  She,  however,  did  nothing  up  to  1871, 
to  give  effect  to  this  unequivocal  and  solemn  recognition  of  her  liabil- 
ity, or  to  her  positive  injunction  that  the  legislature  should,  as  soon 
as  practicable,  ascertain  the  same  and  provide  for  its  liquidation; 
and  she  has  done  nothing  since. 

The  commonwealth  of  Virginia,  nevertheless,  undertook  in  that 
year  to  effect  a  settlement  with  her  creditors,  taking  as  a  basis  that 
inasmuch  as  one-third  of  her  former  territory  and  population  was 
embraced  in  the  new  state,  the  latter  should  assume  one-third  of  the 
debt  and  the  commonwealth  should  settle  for  the  remainder.  Ac- 
cordingly, her  legislature,  on  the  thirtieth  of  March,  1871,  passed  the 
funding  act.  It  is  entitled  "An  act  to  provide  for  the  funding  and 
payment  of  the  public  debt."  tts  preamble  recites  that  in  the  ordi. 
nance  authorizing  the  creation  of  the  state  of  West  Virginia,  it  was 
provided  that  she  should  take  upon  herself  a  just  proportion  of  the 
public  debt  of  the  commonwealth  of  Virginia,  prior  to  the  first  day  of 
January,  1861,  and  that  this  provision  has  not  been  fulfilled,  although 
repeated  and  earnest  efforts  in  that  behalf  have  been  made  by  Vir- 
ginia, and  that  the  people  of  the  commonwealth  are  anxious  for  the 
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prompt  liquidation  of  her  proportion  of  the  debt,  estimated  at  two- 
thirds  of  the  same;  and  then  declares  that  to  enable  the  state  ol 
West  Virginia  to  settle  her  proportion  of  said  debt  with  the  holders 
thereof,  and  to  prevent  any  complications  or  difficulties  which  may 
be  interposed  to  any  other  manner  of  settlement,  and  for  the  purpose 
of  promptly  restoring  the  credit  of  Virginia,  by  providing  for  the 
prompt  and  certain  payment  of  the  interest  upon  the  just  proportion 
of  her  debt  as  the  same  should  become  due,  the  legislature  enacts 
that  the  owners  of  the  bonds,  stocks,  or  interest  certificates  of  the 
state,  with  some  exceptions,  may  fund  two-thirds  of  the  amount  of 
the  same,  together  with  two-thirds  of  the  interest  due,  or  to  become 
due  thereon,  up  to  July  1,  1871,  in  6  per  cent,  coupon  or  registered 
bonds  oT  the  state,  having  34  years  to  ran,  bat  redeemable  at  the 
pleasure  of  the  state  after  10  years,  the  bonds  to  be  made  payable  to 
order  or  bearer,  and  the  coupons  to  bearer.  The  act  declares  that 
the  coupons  shall  be  payable  semi-annually,  and  "be  receivable  at 
and  after  maturity  for  all  taxes,  dues,  and  demands  due  the  state," 
which  shall  be  so  expressed  on  their  face,  and  that  the  bonds  shall 
bear  on  their  face  a  declaration  to  the  effect  that  their  redemption  is 
secured  by  a  sinking  fund,  provided  for  by  the  law  under  which  they 
were  issued.  For  the  remaining  one-third  of  the  amount  of  the 
bonds  thus  funded  the  act  provides  that  certificates  shall  be  issued 
to  the  creditors,  setting  forth  the  amount,  with  the  interest  thereon, 
and  that  their  payment  shall  be  provided  for  in  accordance  with  such 
settlement  as  may  subsequently  be  made  between  the  two  states,  and 
that  Virginia  will  hold  the  bonds  surrendered,  so  far  as  they  are 
not  funded,  in  trust  for  the  holder  or  his  assignees. 

This  act  induced  a  large  number  of  creditors  to  surrender  their 
bonds,  and  take  new  bonds,  with  interest  coupons  annexed,  for  two- 
thirds  of  their  amount,  and  certificates  for  the  balance.  The  number 
of  bond^  surrendered  amounted  to  about  thirty  millions  of  dollars, 
for  which  new  bonds  to  the  amount  of  twenty  millions  were  issued. 
A  contract  was  thus  executed  between  the  state  and  the  holders  of 
the  new  coupons  which  the  state  could  not  afterwards  impair.  As 
this  court,  with  only  one  dissenting  member,  said  in  Hartman  t. 
Greenhow,  with  respect  to  this  contract : 

"She  thus  bound  herself  not  only  to  pay  the  bonds  when  they  became'due, 
but  to  receive  the  interest  coupons  from  the  bearer  at  and  after  their  ma- 
turity, to  their  full  amount,  for  any  taxes  or  dues  by  him  to  the  state.  This 
receivability  of  the  coupons  for  such  taxes  and  dues  was  written  on  their  face, 
Hnd  accompanied  them  into  whatever  hands  they  passed.    It  constituted  their 
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chief  value,  and  was  the  main  consideration  offered  to  the  holders  of  the  old 
bonds  to  surrender  them  and  accept  new  bonds  for  two-thirds  of  their  amount." 
102  U.  &  679. 

The  snpreme  court  of  appeals  of  Virginia  had  previonsly  spoken, 
with  respect  to  this  contract,  with  equal  clearness.  Notwithstanding 
the  language  of  the  act  of  March  30,  1871,  declaring  that  the  inter- 
est coupons  of  the  new  bonds  shall  be  "receivable  at  and  after  ma- 
turity for  all  taxes,  debts,  dues,  and  demands  due  the  state,"  and  this 
is  expressed  up«n  their  face,  the  legislature  of  Virginia,  within  less 
than  a  year  afterwards,  on  March  7,  1872,  passed  an  act  declaring 
that  it  shall  not  be  lawful  for  any  officers  charged  with  the  collection 
of  taxes  or  other  demands  of  the  state  then  due,  or  to  become  due, 
"ta  receive  in  payment  thereof  anything  else  than  gold  or  silver  coin, 
United  States  treasury  notes,  or  notes  of  the  national  banks."  As 
this  act  was  in  direct  conflict  with  that  of  March  30,  1871,  its  valid- 
ity was  assailed,  and  came  before  the  court  of  appeals  in  Antoni 
V.  Wright,  at  the  November  term,  1872.  22  Grat.  833.  In  an 
opinion  of  great  ability  and  learning,  the  character  and  effect  of  the 
funding  act  were  elaborately  considered;  and  it  was  held  that  its 
provisions  constituted  a  contract  founded  upon  valuable  considera- 
tions and  binding  upon  the  state.  By  the  decision  of  the  state  court  in 
that  case,  and  of  this  court  in  Hartman  v.  Greenhow,  the  receivability 
of  the  coupons  for  taxes  and  demands  of  the  state  was  held  to  be  an 
essential  part  of  the  contract  on  which  the  bonds  were  received,  and 
to  constitute  the  chief  value  of  the  coupon  and  the  principal  induce- 
ment offered  for  the  surrender  of  the  old  bonds,  and  the  acceptance 
of  two-thirds  of  their  amount.  When  the  legislature  subsequentlj 
attempted  to  annul  this  receivability,  and  required  coin  or  currencj 
to  be  received  for  taxes,  the  court  of  appeals  held  that  such  interfer- 
ence with  the  receivability  of  the  coupons  impaired  the  obligation  of 
the  contract,  and  was  void.  When  again  the  legislature  attempted 
to  impair  that  receivability  by  requiring  the  tax  oil  the  bond  to  which 
it  originally  belonged  to  be  first  deducted  from  the  amountof  the  coupon 
before  it  could  be  received  for  other  taxes,  this  court  held  that  the 
legislation  impaired  the  obligation  of  the  contract.  But  now,  strange 
to  say,  a  law  is  sustained  as  not  impairing  the  obligation  of  the  con- 
tract, although  it  prohibits  the  receivability  of  the  coupons  for  state 
taxes,  dues,  and  demands,  and  requires  the  holder  to  pay  them  in 
loin,  treasury  notes,  or  bills  of  the  national  banks,  and,  in  return, 
gives  him  the  privilege  only,  upon  surrendering  it,  to  test  its  genuine- 
ness and  its  receivability  for  taxes  by  instituting  a  suit  in  which  a 
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jury  is  to  be  summoned,  and  any  decision  obtained  may  be  taken  to 
the  circuit  court  and  to  the  court  of  appeals.  If  final  judgment  shall 
be  obtained  that  the  coupon  is  genuine,  and  be  legally  receivable  for 
taxes,  the  court  is  required  to  certify  it  to  the  treasurer  of  the  com- 
monwealth, who  shall  then  receive  the  coupon  for  taxes, — ^that  is  to 
say,  long  after  they  are  paid,— and  refund  its  amount  out  of  the  first 
money  in  the  treasury  in  preference  to  other  claims.  If  there  be  no 
money  in  the  treasury  not  otherwise  appropriated,  he  may  have  to 
wait  an  indefinite  period  until  the  treasury  is  rejjilenisbed.  Not 
only  does  this  act  entail  prolonged  delay  and  expense  in  every  case, 
but,  in  a  majority  of  cases,  the  expense  would  exceed  the  amount  of 
the  coupon.  Where  only  a  few  hundred  dollars  in  bonds  are  held, 
the  amount  of  the  coupons  would  not  justify  the  expenditure.  Cou- 
pons for  small  amounts  are  thus  rendered  practically  of  no  value. 
Their  receivability  for  taxes,  dues,  and  demands  of  the  state  is  effect- 
ually destroyed. 

Under  the  act  of  January  14,  1882,  there  is  no  equivalent  given  to 
the  creditor  for  the  receivability  of  the  coupon  for  taxes.  The  right 
to  enforce  on  demand  payment  of  a  particular  claim  essentially  dif- 
fers, both  in  availability  and  value,  from  a  right  to  reduce  the  claim 
to  judgment  after  protracted  litigation,  and  particularly  when,  even 
after  judgment,  a  further  delay  is  necessary  to  wait  until  there  are 
funds  in  the  treasury  of  the  state  to  pay  it. 

It  would  excite  surprise  in  any  commercial  community  if  a  bank, 
whose  bills  purport  on  their  face  to  be  payable  on  demand,  should 
declare  that  inasmuRh  as  there  were  some  forged  notes  upon  it  in 
circulation,  therefore  it  would  pay  only  such  as  the  holder  should 
judicially  establish  to  be  genuine.  It  has  been  decided  that  any  un- 
necessary delay  by  a  bank  in  examining  its  bills  to  determine  their 
genuineness  is  equivalent  to  a  refusal  to  redeem  them.  A  bank  re- 
sorting to  such  a  ^irnsy  pretext  to  evade  payment  would  at  once  be 
pronounced  insolvent,  and  be  pat  into  the  hands  of  a  receiver. 

No  weight  is  to  be  given  to  the  recitals  in  the  preamble  of  the  act 
of  January  14,  1882,  as  to  outstanding  forged  bonds  and  coupons. 
In  the  first  place,  the  state,  by  reciting  that  various  frauds  have  been 
committed  with  respect  to  some  of  her  securities,  cannot  legislate  to 
impair  the  obligation  of  her  contracts.  In  the  second  place,  we  are 
justified  in  considering  that  these  recitals  are  without  foundation  in 
fact.  According  to  the  established  doctrine  of  this  country,  the  most 
which  can  be  attributed  to  a  recital  of  facts  in  the  preamble  of  an 
act  is  that  it  was  represented  to  the  legislature  that  they  existed.    It 
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is  uot  the  proTinoe  of  the  legislatnre  to  find  facts  which  shall  affect 
the  rights  of  others;  that  is  the  province  of  the  judiciary.  Bays 
Gooley :  "A  recital  of  facts  in  the  preamble  of  a  statute  may,  per* 
haps,  be  evidence  when  it  relates  to  matters  of  a  pablio  nature,  as 
that  riots  or  disorders  exist  in  a  certain  part  of  the  country ;  bat 
when  the  facts  concern  the  rights  of  individuals,  the  legislature  can- 
not  Adjudicate  upon  them."  Const.  Lim.  96. 
Says  the  court  of  appeals  of  Eentnoky : 

"The  legislature,  In  all  its  inquiring  forms  by  committees,  makes  no  Issue, 
and  in  their  discretion  may  or  may  not  coerce  the  attendance  of  witnesses,  or 
the  production  of  records,  and  are  frequently  uot  bound  by  tbuse  rules  of  ev- 
idence applicable  to  an  issue  properly  formed,  the  trial  of  which  is  an  exer- 
cise of  judicial  power.  Once  adopt  the  principle  that  such  facts  are  conclu- 
sive, or  even  prima  facte  evidence  against  private  rights,  and  many  individ- 
ual controversies  may  be  prejudged,  and  drawn  from  the  functions  of  the 
Judiciary  into  the  vortex  of  legislative  usurpation.  The  appropriate  functions 
of  the  legislature  are  to  make  laws  to  operate  on  future  incidents,  and  not  a 
decision  of  or  forestalling  rights  accrued  or  vested  under  previous  laws."  Sl- 
mendotf  v.  Carmicluiel,  3  Litt.  480. 

In  the  case  from  which  this  citation  is  made  two  acts  were  under 
consideration.  The  recital  in  the  preamble  of  one  was  that  a  certain 
person  was  a  naturalized  citizen;  the  recital  in  the  preamble  of  the 
other  was  of  a  letter  of  attorney  and  a  conveyance  by  a  third  party ; 
and  the  court  said:  "Snch  a  preamble  is  evidence  that  the  facts 
were  so  represented  to  the  legislature,  and  not  that  they  are  really 
true."  Although  the  language  cited  was  used  with  reference  to  the 
preamble  of  a  private  statute,  Sedgwick,  in  his  Treatise  on  the  Inter- 
pretation and  Construction  of  Statutory  and  Constitutional  Law, 
after  quoting  it,  says :  "This  reasoning  applies  with  as  much  force 
to  public  as  to  private  statutes ;  and  the  supreme  court  of  New  York 
has  well  said  that  the  legislature  has  no  jurisdiction  to  determine 
facts  touching  the  rights  of  individuals." 

The  weight  nsnally  accorded  to  a  recital  of  matters  of  fact  in  the 
preamble  of  an  act,  that  the  facts  were  so  represented  to  the  legisla- 
ture, cannot  be  allowed  here;  for  the  journals  of  the  legislature  of 
Virginia  show  that  it  had  information  when  the  act  was  passed  that 
the  very  opposite  of  the  recitals  was  true — ^that  there  were  no  forged 
or  counterfeit  bonds  or  coupons  in  existence,  as  therein  stated.  The 
jonmals  maybe  referred  to  in  order  to  show  what  was  brought  to  the 
attention  of  the  legislature,  and  those  journals  show  that  in  1880 
the  house  of  delegates  of  Virginia  appointed  a  committee  to  examine 
the  office  of  the  second  auditor,  who  is  the  custodian  of  aU  papers  re- 
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lating  to  the  debt  of  the  state,  to  ascettsin  whether  there  were  any 
forged  or  counterfeit  bonds  or  coupons  among  them;  and  the  com- 
mittee reported  that  they  were  unable  to  find  a  single  forged  or  coun- 
terfeit bond  or  coupon;  and  of  the  millions  of  dollars  in  coupons 
which  had  been  paid  into  the  treasury  since  1871,  all  were  accounted 
for  except  coupons  to  the  amount  of  $28,197.  As  it  was  the  duty  of 
the  ofScer  on  receiving  the  coupons  to  cancel  them,  it  must  be  jire- 
sumed  that  these  were  properly  canceled  by  him  at  the  time. 

Again,  in  answer  to  a' resolution  of  the  house  of  delegates,  dated 
January  9,  1882,  the  second  auditor  reported  that  no  counterfeit  or 
forged  obligations,  bonds,  coupons,  or  certificates  of  the  state  had  in 
any  way  come  to  hia  knowledge.  And  in  answer  to  a  resolution  of 
the  senate  of  the  sixteenth  of  January,  1882,  the  same  auditor  re- 
plied that  he  had  no  knowledge  of  any  spurious  or  forged  bonds  or 
coupons  issued  or  purporting  to  be  issued  under  the  funding  act  of 
March  30,  1871 ;  and  in  an  examination  had  into  the  matter,  a  clerk  { 

in  the  second  auditor's  office  testified  that  he  was  familiar  with  the  ' 

'  coupons  issued  under  the  act  of  March  30,  1871,  and  had  bandied 
about  seven  nlillions  of  them,  and  had  never  seen  or  heard  of  a  coun-  .; 

terfeit  coupon.  Another  witness  connected  with  the  treasurer's  office 
stated  that  he  was  familiar  with  the  conduct  and  management  of  both 
the  second  auditor's  office  and  of  the  treasurer's  office,  and  that  he 
had  never  heard  of  a  duplicate  or  forged  coupon. 

In  the  third  place,  assuming  that  the  $28,197  in  coupons  which 
could  not  be  found  in  the  auditor's  office  or  accounted  for  bad  not 
been  canceled,  but  had  been  mislaid,  lost,  or  stolen,  the  holders  of 
}ther  coupons  ought  not  to  be  deprived  of  their  use  because  the  offi- 
cers of  the  auditor's  department  had  been  neglectful  of  their  duties.' 
Assuming,  also,  against  the  fact  that  there  were  forged  and  spurious 
coupons  of  the  state,  their  existence  did  not  warrant  a  rejection  of 
such  as  are  genuine.  Although  no  officer  questions  their  genuineness 
when  tendered,  the  holder  of  them  must  make  up  an  issue  with  the 
state  to  try  the  fact  before  a  jury.  The  act  was  evidently  designed 
to  accomplish  much  more  than  the  protection  of  the  holders  of  gen- 
uine coupons.  As  justly  said  by  one  of  the  judges  of  the  court  of  ap- 
peals : 

"  While  Its  professed  object  In  its  title  is  to  prevent  frauds  upon  the  com- 
monwealth and  the  holders  of  its  securities,  it  greatly  depreciates  the  value  of 
those  securities,  and  thereby  impairs  the  obligation  of  contracts,  under  the 
rain  pretext  that  it  is  necessary  to  protect  the  commonwealth  against  fi-audd. 
It  not  only  destroya  or  renders  almost  valueless  the  coupon,  but  also  the  cot>- 
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pon  bonds,  amounting  to  millions  of  dollars,  issued  by  the  state  by  uatbority 
of  the  act  of  March  80, 1871,  and  whose  value  depends  upon  the  prompt  pay- 
ment of  interest,  of  which  assurance  was  given  by  the  state  to  the  holders  of 
those  bonds  by  the  stipulation  in  the  contract  that  the  coupons  at  and  after 
maturity  should  be  receivable  for  all  taxes,  debts,  etc.,  due  the  state.  This 
statute  prohibits  revenue  officers  to  receive  any  coupons,  though  unquestion- 
ably genuine,  when  tendered  for  and  in  discharge  of  taxes,  etc.,  due  the  state, 
and  requires  the  bearer  of  the  coupon  so  tendered  to  pay  his  taxes  in  coin  or 
other  currency,  which  I  think  is  plainly  a  repudiation  or  annulment  of  the 
state's  contract." 

The  clause  of  the  constitntion  which  declares  that  no  state  shall 
pass  any  law  impairing  the  obligation  of  contracts,  prohibits  legisla- 
tion thus  affecting  contracts  between  the  state  and  individuals  equally 
as  it  does  contracts  between  individaals.  Indeed,  the  greater  num- 
ber  of  cases,  in  which  the  protection  of  the  constitutional  provision 
has  been  invoked  against  subsequent  legislative  impairment  of  con- 
tracts, has  been  of  those  in  which  the  state  was  one  of  the  contract- 
ing parties.  Where  a  state  enters  the  markets  of  the  world  and  be- 
comes a  borrower,  she  lays  aside  her  sovereignty  and  takes  upon 
herself  the  position  of  an  ordinary  civil  corporation,  or  of  an  individ- 
ual, and  is  bound  accordingly.  Davis  v.  Gray,  16  Wall.  232;  Muv' 
ray  v.  Charleston,  96  U.  8.  446;  HaU  v.  Wisconsin,  103  U.  8.  11. 

What,  then,  was  the  obligation  of  the  contract  entered  into  between 
Virginia  and  her  creditors  under  the  funding  act  of  1871,  so  far  as 
the  interest  coupons  are  concerned  ?  The  contract  is  that  she  will 
pay  the  amount  of  the  coupon,  and  that  it  shall,  at  and  after  matu- 
rity, be  receivable  for  taxes,  dues,  and  demands  of  the  state.  And 
by  its  receivability  is  meant  that  it  is  to  be  taken  by  officers  whom 
the  state  may  authorize  to  receive  money  for  its  dues  whenever  tend- 
ered for  them.  By  the  obligation  of  a  contract  is  meant  the  means 
which  the  law  affords  for  its  execution;  the  means  by  which  it  could, 
at  the  time  it  was  made,  be  enforced.  As  said  by  the  court  in 
MeCraeken  v.  Haytoard: 

<>  The  obligation  of  a  conti-act  eonslsts  in  its  binding  force  on  the  party  who 
makes  it.  This  depends  on  the  laws  in  existence  when  it  is  made;  these  art* 
necessarily  referred  to  in  all  contracts  and  form  a  part  of  them  as  the  meas 
ore  of  the  obligation  to  perform  them  by  the  one  party  and  the  right  acquired 
by  the  other."    2  How.  612. 

To  the  same  purport  and  stiU  more  emphatio  is  the  language  of  the 
court  in  Walker  v.  WhiUhead,  16  Wall.  317: 

"The  laws  which  exist  at  the  time  and  place  of  the  making  of  a  contract, 
\nd  where  it  is  to  be  performed,  enter  hnto  and  form  a  part  of  iL    This  em- 
V.2— 8 
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braces  alike  those  which  affect  Its  validity,  construction,  discharge,  and  enfurc»- 
ment.  Nothing  is  more  mat«rial  to  the  obligation  of  a  contract  than  the 
means  of  its  enforcement  The  Ideas  of  Talidlty  and  remedy  are  inseparable, 
and  both  are  parts  of  the  obligation  which  is  guarantied  by  the  constitution 
against  impairment." 

In  other  words,  to  quote  the  language  of  Professor  Fomeroy  in  his 
work  on  Constitutional  Law, — 

"A  party  may  demand  that  substantially  the  same  remedial  right  appropriate 
to  his  contract  when  it  was  entered  into  shall  be  accorded  to  him  when  it  is 
broken."  "Under  our  system  of  jurisprudence,"  says  the  same  writer,  "  two 
forms  of  remedial  right  may  result  to  the  injured  party  upon  the  breach  of  a 
contract:  the  one  form  applying  to  a  small  number  only  of  agreements,  the 
other  being  appropriate  to  {JL  The  first  is  the  right  to  have  done  exactly 
what  the  defaulting  party  promised  to  do, — the  remedial  right  to  a  specific 
performance.  The  other  is  compensatory,  or  the  right  to  be  paid  such  an 
amount  of  pecuniary  damages  as  shall  be  a  compensation  for  the  injury  caused 
by  the  failure  of  the  defaulting  party  to  do  exactly  what  he  promised  to  do. 
Both  of  these  species  of  remedial  rights  must  be  pursued  by  the  aid  of  the 
courts.  In  both,  the  existence  of  the  contract  and  of  the  breach  must  be  es- 
tablished. These  facts  having  been  sufficiently  ascertained,  a  decree  or  judi- 
cial order  must  be  rendered,  in  the  first  case,  that  the  defaulting  party  do  ex- 
actly what  he  undertook  to  do,  and  in  the  second  case,  that  the  defaulting 
party  pay  the  sum  of  money  fixed  as  a  compensation  for  hia  delict"  Sections 
611.  612. 

The  receivability  of  the  coupon,  under  the  funding  act  of  1871,  for 
taxes,  dues,  and  demands,  gave  to  it,  as  already  said,  its  principal 
value.  At  that  time  there  was  provided,  in  the  system  of  procedure 
of  this  state,  a  remedy  for  the  specific  execution  of  the  contract,  by 
which  this  receivability  could  be  enforced.  The  legislation  of  Jan- 
uary 14,  and  April  7,  1882,  deprives  the  holder  of  the  coupon  of  this 
remedy,  and  in  lieu  of  it  gives  him  the  barren  privilege,  after  pay- 
ing the  taxes,  of  suing  in  a  local  court  to  test  before  a  jury  the  gen- 
uineness of  the  coupon  and  its  legal  receivability  for  them,  and,  in  case 
he  establishes  these  facts,  of  having  a  judgment  to  that  e£feot  certi- 
fied to  the  treasurer  of  the  commonwealth,  and  the  amount  paid  re- 
funded out  of  money  in  the  treasury,  if  there  be  any.  To  recover 
this  judgment  he  must  pay  the  cost  of  the  proceeding,  including  the 
fees  of  witnesses  and  jurors,  and  of  the  clerk,  sheriff,  and  other  offi- 
cers of  the  court.  This  is  a  most  palpable  and  flagrant  impairment 
of  the  obligation  of  the  contract.  No  legislation  more  destructive  of 
all  value  to  the  contract  is  conceivable,  unless  it  should  absolutely 
and  in  terms  repudiate  the  coupon  as  a  contract  at  all.  It  la  prac* 
tieal  repudiation. 
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In  Brotum  v.  Kingie,  this  ooort,  speaking  by  Chief  Jastioe  Tambt, 
said: 

"  It  is  difScalt.  porbapa,  to  draw  a  line  that  would  be  applicable  in  all  cases 
between  legitimate  alterations  of  the  remedy  and  provisions  which,  in  the 
form  of  remedy,  impair  the  right.  But  it  is  manifest-  that  the  obligation  of 
a  contract,  and  the  rights  of  a  party  under  it,  may  in  effect  be  destroyed 
by  denying  a  remedy  altogether,  or  may  be  seriously  impaired  by  burdening 
the  proceedings  with  new  conditions  and  restrictions,  so  as  to  make  tlie 
remedy  hardly  worth  pursuing.  And  no  one,  we  presume,  would  say  that 
there  is  any  substantial  difference  between  a  retrospective  law,  declaring  a 
particular  contract  or  class  of  contracts  to  be  abrogated  and  void,  and  one 
which  took  away  all  remedy  to  enforce  them,  or  incumbered  it  with  condi- ' 
tioQs  that  rendered  it  useless  or  impracticable  to  pursue  it."    1  How.  817. 

In  Planters'  Bank  v.  Shar^  this  court  said: 

"  One  of  the  tests  that  a  contract  has  been  impaired,  is  that  its  value  has 
by  legislation  been  diminished.  It  is  not,  by  the  constitution,  to  be  impaired 
at  all.  This  is  not  a  question  of  degree  or  manner  or  cause,  but  of  encroach- 
ing in  any  respect  on  its  obligation,  dispensing  with  any  part  of  its  force." 
6  How.  327. 

In  Murray  v.  Charleston  the  oonrt  cited  with  approval  the  lan- 
guage of  a  previouB  decision  to  the  effect  that  a  law  which  alters  the 
terms  of  a  contract  by  imposing  new  conditions,  or  dispensing  with 
those  expressed,  impairs  its  obligation;  and  added,  speaking  by  Mr. 
Justice  Stbomo,  who  recently  occupied  a  seat  on  this  bench,  that  "it 
is  one  of  the  highest  duties  of  this  court  to  take  care  the  prohibition 
(against  the  impairment  of  contracts)  shall  neither  be  evaded  nor 
frittered  away.  'Complete  effect  must  be  given  to  it  in  all  its  spirit." 
96  U.  S.  448. 

In  Edward*  y.  Kearney  this  court  said,  speaking  by  Mr.  Justice 
SwAYNB,  so  lately  one  of  oar  number : 

"The  remedy  subsisting  in  a  state  when  and  where  a  contract  is  made  and 
is  to  be  performed  is  a  part  of  its  obligation,  and  any  subsequent  law  of  the 
state  which  so  affects  that  remedy  as  substantially  to  impair  and  lessen  the 
value  of  the  contract,  is  forbidden  by  the  constitution,  and  is  therefore  void." 
96  U.  S.  607. 

Mr.  Jastioe  CujtrasD,  also  lately  sitting  with  as,  in  a  eoncarring 
opinion  in  the  same  case,  said : 

"  When  an  appropriate  remedy  exists  for  the  enforcement  of  the  contract 
at  the  time  it  was  made,  the  state  legislature  cannot  deprive  the  party  of  such 
a  remedy,  nor  can  the  legislature  append  to  the  right  such  restrictions  or 
conditions  as  to  render  its  exercise  ineffectual  or  unavailing."    Id.  608. 

And  only  two  terms  ago,  in  the  case  of  Louisiana  v.  New  Orleans, 
'*is  court  said,  without  a  dissenting  voice,  that — 
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"  The  obligation  of  a  contract,  in  the  constituttonal  sense,  is  tlie  means  pro- 
vided by  law  by  which  it  can  be  enforced, — ^by  which  the  parties  can  be  obliged 
to  perform  it.  Whatever  legislation  lessens  the  efficacy  of  these  means  im- 
pairs the  obligation.  If  it  tend  to  postpone  or  retard  the  enforcement  of  the 
contract,  the  obligation  of  the  latter  is  to  that  extent  weakened."  102  U.  S. 
206. 

How  can  it  be  maintained,  in  the  face  of  these  decisions,  that  the 
legislation  of  Jannary  14  and  April  7,  1882,  does  not  impair  the  ot> 
ligation  of  the  contract  nnder  the  fnnding  act  ?  It  annals  the  pres- 
.  ent  receivability  of  the  coupon ;  it  substitutes  for  the  specific  execu- 
tion of  the  contract  a  protracted  litigation;  and  when  the  genuineness 
of  the  coupon  and  its  legal  receivability  for  taxes  are  judicially  es- 
tablished, its  payment  is  made  dependent  upon  the  existence  of 
money  in  the  treasury  of  the  state.  If  the  language  of  the  act  de- 
claring that  when  the  genuineness  of  the  coupon  and  its  receivability 
for  taxes  are  established,  the  taxes  paid  by  its  holder  shall  be  refunded 
out  of  the  first  money  in  the  treasury  in  preference  to  other  claims, 
be  deemed  a  sufficient  appropriation  to  authorize  the  treasurer  to  pay 
out  the  money,  contrary  to  what  has  just  been  decided  with  respect 
to  language  much  more  expressive  in  the  legislation  of  Louisiana,  of 
what  avail  can  it  be  to  the  owner  of  the  coapon  if  the  treasurer  refuse 
to  refund  the  amount  ?  There  is  no  mode,  according  to  the  opinion 
of  the  majority,  of  coercing  his  action.  No  mandamut  can  issue,  for 
that  remedy  and  all  compulsory  process  have  been  abolished.  Be- 
sides all  this,  as  the  coupons  are  mostly  for  small  ampunts,  the  costs 
of  the  suits  to  test  their  genuineness  and  receivability  for  taxes  would 
be  more  than  their  value.  Practically,  the  law  destroys  the  coupons 
and  it  was  evidently  intended  to  have  that  effect. 

There  is  nothing  at  all  similar  to  this,  as  seems  to  be  intimated  by 
the  opinion  of  the  majority,  in  the  revenue  system  of  the  United  States, 
which  forbids  judicial  proceedings  to  restrain  the  collection  of  a  tax 
for  its  alleged  invalidity,  and  only  authorizes  suit  to  recover  back  the 
money  if  paid  under  protest.  Here  the  validity  of  the  tax  of  Virginia 
ts  not  assailed.  The  only  question  is,  shall  the  officer  of  the  state  be 
required  to  receive  in  payment  of  the  tax  what  she,  by  her  contract, 
declared  he  should  receive  ? 

The  case  of  Tennetaee  v.  Sneed,  96  U.  S.  60,  is  cited  as  giving 
support  to  the  decision  in  this  case.  I  do  not  think  that  it  gives  it 
any  support  whatever.  It  does  not  sustain  the  doctrine  that  a  state 
may  abolish  the  right  of  mandamus  to  which  a  creditor  at  the  time 
of  the  contract  was  entitled,  as  a  mode  of  specifically  enforcing  it. 


Digitized  by 


Google 


AHTONl  V.  GBBBMHOV.  117 

The  facts  of  the  oase  are  these :  In  1S88  the  legislature  of  Tennes- 
see passed  a  law,  with  respeot  to  the  bills  and  notes  of  the  bank  of 
Tennessee,  deolazing  that  "the  biUs  and  notes  of  the  said  corporation, 
originally  made  payable,  or  which  shall  have  become  payable,  on  de- 
mand in  gold  or  silver  coin,  shall  be  receivable  at  the  treasury,  and 
by  all  tax-collectors  and  other  pablie  officers,  in  all  payments  for 
taxes  or  other  moneys  due  the  state." 

The  supreme  court  of  the  state  decided  that  a  proceeding  by  man- 
damus  against  an  officer  of  the  state  to  enforce  the  receipt  of  these 
bills  for  taxes  was  virtually  a  suit  against  the  state,  and  could  not  be 
maintained  prior  to  1855,  when  an  act  was  passed  allowing  suits  to 
be  brought  against  the  state  under  the  same  rules  and  regulations 
that  govern  actions  between  private  parties.  In  1865  this  act  was 
repealed.  The  creditor,  when  the  contract  was  made,  acquired, 
therefore,  ho  right  to  the  writ  of  mandamus,  for  it  was  not  then  an 
existing  remedy,  and  so  Mr.  Justice  Hunt,  in  delivering  the  opinion 
of  the  court,  said :  "The  question  discussed  by  Mr.  Justice  Swatmk  in 
Walker  v.  Whitehead,  16  Wall.  314,  of  the  preservation  of  the  laws 
in  existence  at  the  time  of  the  making  of  the  contract,  is  not  before 
us.  The  claim  is  of  a  subsequent  injury  to  the  contract."  And  the 
court,  after  referring  to  the  numerous  cases  of  a  change  of  remedies, 
says :  "The  rule  seems  to  be  that  in  modes  of  proceeding  and  of  forms 
to  enforce  the  contract,  the  legislature  has  the  control,  and  may  en- 
large, limit,  or  alter  them,  provided  that  it  does  not  deny  a  remedy, 
or  so  embarrass  it  with  restrictions  and  conditions,  as  seriously  to 
impair  the  value  of  the  right." 

Here  the  original  remedy  possessed  by  the  coupon  holder  is  abol- 
ished and  that  which  is  given  as  a  substitute  is  so  embarrassed  with 
conditions  as  to  destroy  the  value  of  the  contract. 

In  the  case  of  Louisiana  v.  PUsbury,  which  was  before  us  at  the  last 
term,  the  legislature  of  that  state  had  passed  a  law  prohibiting  its 
courts  from  issuing  a  mandamus  to  compel  the  levy  of  a  tax  for  the 
payment  of  bonds  other  than  those  issued  under  what  was  known  as 
the  premium-bond  plan,  thus  cutting  off  the  means  of  enforcing  cer- 
tain bonds  held  by  the  relator,  and  this  court  unanimously  held  that 
"the  inhibition  upon  the  courts  of  the  state  to  issue  a  mandamus  for 
the  levy  of  a  tax  for  the  payment  of  interest  or  principle  of  any  bonds 
except  those  issued  under  the  premium-bond  plan  was  a  clear  im- 
pairment of  the  means  for  the  enforcement  of  the  contract  with  the 
holders  of  the  consolidated  bonds."  "When  the  contract  was  made," 
said  the  court,  "the  writ  was  the  usual  and  the  only  effective  means 
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to  compel  the  oity  aathorities  to  do  their  daty  in  the  premises  In  ease 
of  their  failure  to  provide  in  other  ways  the  reqaired  funds.  There 
was  no  other  complete  and  adequate  remedy.  The  only  ground  on 
which  a  change  of  remedy  existing  when  a  contract  was  made  is  per- 
missible without  impairment  of  the  contract,  is  that  a  new  and  ade- 
quate and  efficacious  remedy  be  substituted  for  that  which  is  super- 
seded." 

-That  there  is  any  adequate  and  efficacious  remedy  substituted  for 
the  one  in  existence  when  the  funding  act  was  adopted  cannot,  it 
seems  to  me,  be  seriously  affirmed.  The  remedy  originally  existing  was 
effective.  No  officer  could  refuse  to  receive  the  coupon  without  sub- 
jecting himself  to  personal  liability.  After  a  tender,  no  valid  sale 
could  be  made  for  the  taxes;  and  the  creditor  could  invoke  the  compul- 
sory process  of  the  courts  to  secure  a  specific  performance.  Now  all 
is  changed.  A  law  which  practically  destroys  the  value  of  the  coupon 
is  sustained.  The  officer  is  not  bound  to  receive  it,  in  the  sense  that 
he  cannot  be  compelled  to  take  it.  He  can  enforce  the  payment  of 
taxes  in  money;  he  can  sell  property,  if  necessary,  to  oollect  them; 
he  can  wholly  ignore  the  coupon  unless  the  holder  should  foolishly 
consent  to  incur  double  the  amount  in  costs  to  establish  by  a  jury 
trial  its  genuineness  and  legal  receivability  for  taxes. 

I  find  myself  bewildered  by  the  opinion  of  the  majority  of  the 
court.  I  confess  that  I  cannot  comprehend  it,  so  foreign  does  it  ap- 
pear to  be  from  what  I  have  heretofore  supposed  to  be  established 
and  settled  law.  And  I  fear  that  it  will  be  appealed  to  as  an  excuse, 
if  not  justification,  for  legislation  amounting  practically  to  the  re- 
pudiation of  the  obligations  of  the  states;  and  of  their  subordinate 
municipalities — their  cities  and  counties.  It  will  only  be  necessary 
to  insert  in  their  statutes  a  false  recital  of  the  existence  of  forged  and 
spurious  bonds  and  coupons — as  a  plausible  pretext  for  such  legisla- 
tion— and  their  schemes  of  plunder  will  be  accomplished.  No  greater 
calamity  could,  in  my  judgment,  befall  the  country  than  the  general 
adoption  of  the  doctrine  that  it  is  not  a  constitutional  impairment  of 
the  obligation  of  cotitracts,  to  embarrass  their  enforcement  with 
onerous  and  destructive  conditions,  and  thus  to  evade  the  perform- 
ance of  them. 

I  am  of  opinion  that  the  judgment  of  the  court  of  appeals  of 
Virginia  should  be  reversed,  and  the  cause  remanded  with  instruc- 
tions to  award  the  mandamus  prayed. 
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Hablak,  J.,  dutenting.  I  understand  my  brethren  of  the  majority, 
in  the  opinion  read  by  the  ohief  jastioe,  to  declare:  That  the  bonds 
and  oonponB  issued  by  Virginia,  under  the  funding  act  of  1871,  con- 
stitute contracts,  within  the  meaning  of  that  clause  of  the  federal  con- 
stitution, vhich  forbids  a  state  from  passing  any  law  impairing  the 
obligations  of  contracts ;  that  the  holder  of  a  coupon,  so  issued, 
against  whom  state  taxes  are  assessed,  is  entitled  under  his  contract 
to  hare  it  applied  in  payment  of  his  taxes,  when  offered;  that  the  stat- 
ute of  January  14,  1882,  in  so  far  as  it  prevents  the  tax-collector 
from  receiving  it,  when  so  offered,  for  any  purpose  except  that  of 
identification  and  verification,  is  in  conflict  with  the  federal  constitu- 
tion, and  therefore  void ;  that  as  a  general  rule,  the  laws  applicable 
to  the  case,  in  force  at  the  time  and  place  of  making  a  contract,  in- 
cluding those  which  affect  its  validity,  constraetion,  discharge,  and 
enforcement,  enter  into  and  form  a  part  of  the  contract  itself;  and 
that  while  the  state  may  alter  or  change  existing  remedies  for  the 
enforcement  of  a  contract,  it  may  not  make  such  alterations  and 
changes  in  the  forms  of  action  or  modes  of  proceeding  as  will  im- 
pair substantial  rights,  or  leave  the  party  without  an  adequate  and 
efficacious  remedy  for  their  enforcement.  I  understand  them,  also, 
to  reaffirm  Bromon  v.  Kimis,  1  How.  816,  where,  among  other  things, 
this  court,  speaking  by  Chief  Justice  Tahxt,  said : 

"It  la  difflcnlt,  perhaps,  to  draw  a  line  that  would  be  applicable  In  all  oases 
between  legitimate  alterations  of  the  remedy,  and  provisions  which,  in  the 
fbrm  of  remedy,  impair  the  right.  Bnt  it  is  manifest  that  the  obligation  of 
the  contract,  and  the  right  of  a  party  under  it,  may,  in  effect,  be  destroyed  by 
denying  a  remedy  altogether;  or  may  be  seriously  impaired  by  burdening  the 
proceedings  with  new  conditions  and  restrictions,  so  as  to  make  the  remedy 
Imrdly  toorth  pursuing.  And  no  one,  we  presume,  would  say  that  there  is  any 
substantial  difference  between  a  retrospective  law  declaring  a  particular  con- 
tract or  class  of  contracts  to  be  abrogated  and  void,  and  one  which  took  away 
all  remedy  to  enforce  them,  or  incumbered  it  with  oondttioni  that  rendered 
it  useless  or  impracticable  to  pursue  it," 

I  do  not  understand  the  court  to  throw  any  doubt  upon  or  in  any 
degree  to  qualify  the  decision,  either  in  Providence  Batik  t.  BiUinge,  4 
Pet.  560,  where  this  court,  speaking  by  Chief  Justice  Marshall,  said 
that  it  had  "been  settled  that  a  contract  entered  into  between  a  state 
and  an  iadividnal  is  as  fully  protected  by  the  tenth  section  of  the  first 
article  of  the  constitution,  as  a  contract  between  two  individuals;"  or 
in  Oreen  v.  Biddle,  8  Wheat.  84,  where  it  was  said,  through  Mr.  Jus- 
tice Washhtoton,  that  "the  constitution  of  the  United  States  embraces 
all  contracts,  executed  or  executory,  whether  between  individuals  or 
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between  a  state  and  mdi^ddQal8,  and  that  a  state  has  no  more  power 
to  impair  an  obligation  into  which  she  herself  has  entered  than  she  can 
the  contracts  of  individuals;"  or  in  Woodruff  y.Trapnall,  10  How. 
207,  where,  speaking  by  Mr.  Justice  McLean,  the  oonrt  declared  that 
"a  state  can  no  more  impair,  by  legislation,  the  obligation  of  its  own 
contracts,  than  it  can  impair  the  obligation  of  the  contracts  of  indi- 
viduals;" or  in  Wolff  y.  New  Orleans,  103  U.  S.  866,  where,  speaking 
by  Mr.  Justice  Field,  this  court  unanimously  held  "that  the  prohibition 
of  the  constitution  against  the  passage  of  laws  impairing  the  obligation 
of  contracts  applies  to  the  contracts  of  states,  and  to  those  of  its 
agents  acting  under  its  authority,  as  well  as  to  contracts  between  in- 
dividuals." 

These  propositions  meet  my  hearty  approval,  as  well  because  they 
rest  upon  a  sound  interpretation  of  the  constitution,  as  because  they 
have  been  long  established  by  the  decisions  of  this  court.  Sut,  with  my 
brother  Fibld,  I  am  constrained  to  withhold  my  assent  from  so  much 
of  the  opinion  of  the  court  as  holds  that  the  remedy  provided  by  the 
act  of  January  14,  1 882,  is  adequate  or  efficacious  for  the  protection 
and  enforcement  of  the  rights  of  parties  holding  bonds  and  coupons 
issued  by  Virginia  under  the  funding  act  of  1871.  On  the  contrary, 
the  former  act,  especially  as  modified  by  that  of  April  7,  1882,  is  a 
palpable  and  flagrant  impairment  of  the  obligation  of  her  contract, 
and,  consequently,  is  unconstitutional  and  void.  If  the  act  of  January 
14,  1882,  be  upheld  in  its  application  to  bonds  issued  under  the  act 
of  1871,  it  is  difficult  to  perceive  that  the  constitutional  inhibition 
upon  laws  impairing  the  obligation  of  contracts  is  of  the  slightest 
practical  value  for  the  preservation  of  the  rights  of  those  dealing 
with  states.  Indeed,  the  act  of  January  14,  1882,  in  its  necessary 
operation,  as  directly  and  effectually  impairs  the  commercial  value 
of  the  bonds  and  coupons  issued  under  the  funding  act  as  would  a 
statute  which  repudiated  the  bonds  outright,  and  forbade  the  receipt 
of  their  coupons,  under  any  circumstances,  for  taxes,  debts,  or  de- 
mands due  Virginia. 

What  were  the  rights  acquired  by  the  bondholders  under  the  fund- 
ing act,  and  other  laws  of  Virginia  in  force  when  that  act  was  passed? 
This  inquiry  is  fundamental  in  the  case,  since  those  rights  are  en- 
titled to  judicial  protection,  either  through  the  remedies  given  when 
they  accrued,  or  through  the  remedies,  if  any,  subsequently  given, 
which  may  be  adequate  and  efficacious  to  that  end.  Under  the  con- 
tract Antoni  was  entitled,  as  all  agree,  to  have  his  coupon  received, 
when  offend,  in  payment  of  taxes.     If  the  tax-collector  refused  to  re- 


Digitized  by 


Google 


ANTONI   V.  OBSENHOW.  121 

ceive  it,  when  bo  offered,  the  laws  in  force  when  the  contract  wau 
made  gave  him  the  remedy  of  a  mandamtu  from  the  supreme  court  of 
appeals  of  Virginia  to  compel  the  collector  to  accept  his  coupon  and 
cancel  his  taxes:  This  is  conceded  by  my  brethren  of  the  majority, 
and  no  one  claims  that  there  was  any  other  remedy  at  that  time  for 
the  direct  enforcement 'of  the  contract.  And  that  remedy,  it  cannot 
be  denied,  was  one  of  value,  since  the  taxes,  until  paid,  constituted 
an  incumbrance  upon  the  tax-payer's  property,  which  he  could  not 
prudently  overlook,  and  which  he  was  entitled  to  have  removed.  It 
should  be  observed,  in  this  connection,  that  the  constitution  of  Vir- 
ginia, adopted  in  1870,  (article  4,  §  2,)  in  express  terms,  gave  origi- 
nal jorisdietion  to  the  supreme  court  of  appeals  in  oases  of  ntando* 
tmu.  Such  were  the  contract  rights  of  the  bondholders  under  the 
act  of  1871,  and  such  the  remedy  then  given  for  their  enforcement. 

I  proceed  to  inquire  whether  those  rights  have  been  impaired  by 
the  act  of  January  14,  1882.  The  first  section  of  that  act  declares 
that  the  officer  to  whom  coupons,  issued  under  the  act  of  1871,  are 
tendered  in  payment  of  taxes,  debts,  or  demands  due  the  state,  "shall 
receive  the  same  for  the  purpose  of  identification  and  verification. " 
The  second  section  provides  that  he  shall,  at  the  tame  time,  require 
the  tax-payer  to  pay  his  taxes  in  eoin,  legal-tender  notes,  or  national- 
bank  bills,  and,  upon  such  payment,  give  him  a  receipt  for  the  same; 
and,  in  case  of  a  refusal  of  the  tax-payer  so  to  pay,  the  officer  is  di- 
rected to  collect  the  taxes  as  all  other  delinquent  taxes  are  collected; 
that  is,  by  levy  and  distraint.  It  may  be  observed  here  that  where 
the  tax-payer  elects  to  stand  upon  the  terms  of  his  contract,  and  re- 
fuses to  pay  his  taxes  in  coin,  legal-tender  notes,  or  bank  bills,  the 
act,  curiously  enough,  does  not  direot  the  officer  to  return  the  cou- 
pons 80  tendered. 

But  having  possession  of  the  coupons,  and  the  coupon  holder  hav- 
ing refused  to  surrender  his  contract  rights,  the  third  section  of  the 
act  requires  the  collector  to  deliver  the  coupons  to  the  judge  of  the 
county  court  of  the  county  or  the  hustings  court  of  the  city  in  which 
sueh,taxes,  debts,  or  demands  are  payable.  Thereupon,  the  act  de- 
clares, the  tax-payer  shall  "be  at  liberty  to  file  his  petition  in  said 
county  court  against  the  commonwealth,"  and  have  a  jury  impan- 
eled to  try  whether  the  coupons  are  "genuine,  legal  coupons,  which 
are  legally  receivable  for  taxes,  debts,  and  demands,"  with  right  of 
appeal  by  either  party  to  the  circuit  court  and  court  of  appeals.  "If 
it  be  finally  decided  in  favor  of  the  petitioner  that  the  coupons 
tendered  by  him  are  genuine,  legal  coupons,  which  are  legally  re- 
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ceivable  for  taxes  and  bo  forth,  then  the  judgment  of'  the  oonrt  shaU 
be  certified  to  the  treasurer,  who,  apon  the  receipt  thereof,  shall  re- 
ceive said  coupons  for  taxes,  and  shall  refund  the  money,  b^ore  then 
paid  for  his  taxes  by  the  tax-payer,  oat  of  the  first  money  in  the 
treasury,  in  preference  to  all  other  claims." 

The  alteration  made  by  the  act  of  January  14, 1882,  of  the  remedy 
by  jnandamus,  is  this :  If  a  mandamut  is  applied  for  to  any  court  of 
the  commonwealth,  the  collector  shall  make  return  "that  he  is  ready 
to  receive  said  coupons  in  payment  of  suoh  taxes,  debts,  and  de- 
mands as  soon  as  they  have  been  legally  ascertained  to  be  genuine, 
and  the  coupons  which,  by  law,  are  actually  receivable."  Upon  such 
return  the  court  shall  require  the  tax-payer  to  pay  his  taxes  to  the 
proper  officer,  which  being  done,  the  tax-payer  must  file  his  oonpous 
in  court  which  is  directed  to  forward  them  to  the  county  court  of  the 
county  or  the  hustings  court  of  the  city  where  the  taxes  are  payable, 
when  an  issue  is  framed,  upon  the  trial  of  which  the  officer  represent- 
ing the  state  mast  require  proof  oi  the  genuineness  and-  legality  of  the 
coupons  tendered.  A  right  of  appeal  is  given  to  the  circuit  court  and 
the  supreme  court  of  appeals.  If  the  petitioner  ^noZZifsnoceeds,  then 
the  court  is  required  to  issue  a  mandamiu  for  the.  receipt  of  the  cou- 
pons for  the  taxes  assessed.  Thereupon  the  treasurer  of  the  common- 
wealth must  refund  to  the  tax-payer  the  amount  theretofore  paid  by 
him  out  of  any  money  in  the  treasury,  in  preference  to  all  other 
claims.  The  subsequent  act  of  April  7, 1883,  provides  that  no  writ  of 
mandamtu  shall  issue  from  the  supreme  court  of  appeals  "in  any  case 
of  the  collection  or  attempt  to  collect  revenue,  or  compel  the  collect- 
ing officers  to  receive  anything  in  payment  of  taxes  other  than  as 
provided  in  chapter  41,  Acts  of  Assembly,  approved  January  26, 
1882,  or  in  any  case  arising  out  of  the  collection  of  revenue  in  which 
the  applicant  for  the  writ  or  process  has  any  other  remedy  adequate 
for  the  protection  and  enforcement  of  his  individual  right,  claim,  and 
demand,  if  just." 

This  court  waives  any  determination  of  the  question  whether 
the  act  of  April  7,  1882,  repeals  so  much  of  that  of  January  14, 
1882,  as  relates  to  mandamus.  But,  referring  to  the  remedy  given 
by  the  first,  second,  and  third  sections  of  the  latter  act,  it  holds 
that  there  is  no  substantial  difference  between  the  remedy  given 
by  those  sections  and  the  remedy  given  by  mandamiu  in  the  same 
act;  further, —  which  is  vital  in  this  case, — that  the  obligation  of 
the  contract  is  not  impaired  by  the  changes  made  by  the  act  of  Jan- 
uary 14,  1882,  in  the  remedies  for  its  enforcement,  in  case  the  col- 
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lector  refuses  to  accept  ooupons  in  pajrment  of  taxes  when  offered 
for  that  purpose.  Here  is  the  radical  difference  between  the  major- 
ity of  my  brethren  and  myself.  To  my  mind — I  say  it  with  all  re- 
spect for  my  associates  who  have  reached  a  different  conclusion — it 
is  BO  entirely  clear  that  the  change  in  the  remedies  has  impaired 
both  the  obligation  and  value  of  the  contract  that  I  almost  despair 
of  making  it  clearer  by  argument  or  illustration.  Under  the  contract 
the  tax-payer,  it  is  conceded,  is  entitled  to  have  his  coupon  received 
for  his  taxes  when  tendered;  while  under  the  statute  of  January  14, 
1882,  the  collector  is  forbidden  to  so  receive  it;  and  the  tax-payer, 
in  order  to  protect  his  property  against  levy  or  distraint,  and  relieve 
it  from  the  incumbrance  created  by  the  assessment  of  taxes,  must 
pay  his  taxes  in  money,  and  then,  if  he  wishes  to  get  his  money  back, 
prove  to  the  satisfaction  of  12  jurymen  the  genuineness  and  legal  re- 
-ceivability  of 'his  coupons.  Under  the  contract  and  the  laws  in  force 
when  it  was  made,  the  tax-payer  is  entitled,  in  the  first  instance,  to 
enforce  the  receipt  of  his  coupons  for  taxes  by  mandamus,  the  sole 
remedy  then  given  to  effect  that  result;  while  under  the  subsequent 
legislation  he  is  denied  the  right  to  a  mandamus  until  he  first  pays 
his  taxes  in  money,  and  then  proves  to  the  satisfaction  of  12  jnry« 
aden  that  they  are  genuine  coupons  and  legally  receivable  for  taxes. 
Under  the  contract,  and  the  laws  in  force  when  it  was  made,  the  tax- 
'CoUector  was  not  bound  to  resist  an  application  for  mandamut,  and 
it  is  not  to  be  presumed  that  he  would  do  so  unless  he  doubted  the 
genuineness  of  the  coupons  tendered  in  payment  of  taxes ;  if,  how- 
ever, he  did  so,  he  became  liable  to  pay  the  costs  incurred  by  the 
•tax-payer  when  the  latter  succeeded;  while  under  the  act  of  January 
14, 1882,  all  discretion  is  taken  from  the  collector,  and  he  is  required, 
^lihough  he  may  know  the  coupons  to  he  genuine  and  legally  receivable 
for  taxes,  to  decline  receiving  them  for  taxes  until  the  tax-payer, 
having  first  paid  his  .taxes  in  money,  shall  prove  them,  to  the  satis- 
faction of  12  jurymen,  to  be  genuine. 

Let  me  further  illustrate  some  of  these  propositions.  Suppose  the 
ta^-payer  holds  a  bond  for  $100  issued  under  the  act  of  1871.  It  has  34 
years  to  run,  with  interest  payable  semi-annually  at  the  rate  of  6  per 
«ent.  per  annum.  The  interest  for  the  whole  period  the  bond  rons  is  evi- 
denced by  68  coupons  of  three  dollars  each.  Under  the  laws  in  force  when 
the  contract  was  made,  a  mandamus  to  compel  the  receipt  of  the  first 
coupon  for  taxes,  having  established  its  genuineness  and  its  receiva- 
bility  for  taxes,  would  estop  the  collector  or  the  commonwealth  from 
raising  any  such  question  as  to  the  remaining  coupons  of  the  same 
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bond.  Bat  nnder  the  act  of  January  14,  1883,  the  collector  is  re- 
quired, as  to  all  coapons  presented,  althoogh  known  to  be  genuine,  to 
collect  money  for  the  taxes  for  which  such  coupons  are  tendered;  and 
that  money  is  retained  by  the  commonwealth,  unless  the  tax-payer, 
upon  every  presentation  of  coupons  for  taxes,  goes  through  the  jury 
trial  prescribed  by  that  act,  and  obtains  a  verdict  establishing  their 
genuineness  and  legal  reoeivability  for  taxes.  The  verdict  as  to  one 
lot  of  coupons  does  not,  under  that  act,  establi^  the  genuineness  of 
other  coapons  of  the  same  bond.  Thus  it  is  demonstrably  clear 
that  the  tax-payer,  before  he  can  enforce  the  receipt  of  the  entire 
68  coupons  of  one  bond  for  $IOU,  may  be  required  to  have  at  least 
as  many  jury  trials,  covering  precisely  the  same  issues,  as  there 
may  be  occasions  to  use  coupons  in  payment  of  taxes.  C3ertainly 
the  tax-payer,  if  not  an  attorney,  cannot  go  safely  before  the  jury 
without  an  attorney  to  represent  him.  It  is  therefoife  almost  ab- 
solutely certain  that  his  attorney's  fee  and  costs  for  each  jury 
trial  will  be  several  times  greater  than  the  amount  of  the  coupons 
involved  in  such  trial.  The  result,  then,  is  that  the  tax-payer  will 
lose  more  by  presenting  his  coupons  in  payment  of  his  taxes  than  by 
making  an  absolute  gift  of  them  to  the  commonwealth. 

And  the  remedy  thus  given  by  the  statutes,  passed  after  the  con- 
tract was  made,  for  the  enforcement  of  the  tax-payer's  admitted  right 
to  have  his  coupon  received  for  ikxes,  when  offered,  is  pronounced  to 
be  adequate  and  efficacious,  and  not  an  impairment  of  the  substantial 
rights  given  by  the  contract.  My  brethren — distinctly  admitting  that 
the  legislation  of  1883  is  in  hostility  to  the  state's  creditors,  and  has 
impaired  the  commercial  value  both  of  the  bonds  and  their  coupons- 
— in  effect,  hold  that  such  legislation  does  not  burden  the  proceed- 
ings for  the  enforcement  of  the  contract  with  any  new  conditions  or 
restrictions  inconsistent  with,  or  which  impair,  its  obligations.  I 
cannot  assent  to  such  conclusion,  believing,  as. I  do,  not  only  that  it 
is  in  direct  conflict  with  every  adjudged  case  cited,  either  by  the  court 
or  by  my  brother  Field,  but  that  the  new  remedy  is  adequate  and 
efficacious,  not  for  the  preservation  and  enforcement,  but  the  destrpc- 
tion,  of  the  contract.  The  holders  of  the  bonds  and  coupons  are 
placed  by  the  legislation  of  1882  in  the  position  where  it  is  useless 
and  impracticable  to  pursue  the  remedies  thereby  given.  To  my 
mind  this  is  so  perfectly  apparent  that  I  should  have  deemed  it  impos- 
sible that  any  different  view  could  be  entertained.  It  should  be  re- 
membered that  the  court  places  its  decision  upon  the  ground  that  the 
change  in  the  remedy  has  not,  in  legal  effect,  impaired  the  obligation 
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of  the  oonfraet,  and  not  upon  the  ground  that  this  soit  is,  within  the 
meaning  of  the  federal  constitution,  a  suit  against  the  state.  Nor 
ooald  it  be  placed  upon  the  latter  ground  without  overturning  the 
settled  doctrines  of  this  court.  Davis  r.  Gray,  16  Wall.  220 ;  Oshorn 
V.  Bank  of  U.  8.  9  Wheat.  760;  Board  of  Liquidation  v.  MeComb,  92 
U.  S.  641.  It  is  a  case  in  which  "a  plain  official  duty,  requiring  no 
exercise  of  discretion,  is  to  be  performed,"  and  where  performance  in 
the  mode  stipulated  by  the  contract  is  refused.  In  such  cases,  any 
person  who  will  sustain  personal  injury  by  such  refusal  may  have  a 
mandamuB  to  compel  its  performance.  Board  of  Liquidation,  etc.,  t. 
McCimb,  supra.  The  acts  of  1882,  in  their  application  to  the  bonds 
issued  under  that  of  1871,  are  unconstitutional  and  void,  because 
they  impair  the  obligations  of  the  contract  between  the  parties.  The 
way  is,  therefore,  clear  for  the  court  to  give  the  remedy  allowed  by 
the  law  when  the  contract  was  made.  That  remedy  is,  in  law,  un- 
affected by  subsequent  legislation,  which  is  unconstitutional.  The 
defendant  cannot  plead  such  statutes  as  an  excuse  for  the  non-per- 
formance of  a  plain  official  duty,  requiring  no  exerbise  of  discretion, 
because,  as  held  in  Board  of  Liquidation  v.  MeComb,  supra,  in  ac- 
cordance with  settled  principles,  "an  unconstitutional  law  will  be 
treated  by  the  courts  as  null  and  void, "  and  "if  the  officer  plead  the 
authority  of  an  unconstitutional  law  for  the  non-performance  or  vio- 
lation of  his  duty,"  that  will  not  prevent  a  mandamus  from  being 
issued,  or  an  injunction  being  granted,  when  that  is  necessary  to  pre- 
vent threatened  injury. 

One  word  in  this  connection  about  Tennessee  t.  Sneed,  96  U.  S.  69, 
to  which  the  court  refers  as  authority  for  the  present  decision.  In 
the  brief  of  the  attorney  general  of  Virginia  the  names  of  the  justices 
who  participated  in  that  decision  are  given,  and  mine  is  placed  among 
the  number.  This  is  an  error  into  which  counsel  naturally  fell  by 
reason  of  the  fact  that  there  are  oases  in  the  same  volume  preceding 
that  of  Tennessee  v.  Sneed,  and  cases  in  the  previous  volume  of  our 
reports,  in  the  decision  of  which  I  participated.  In  fact,  however, 
that  case  was  determined,  and  the  decision  therein  announced,  before 
I  became  a  member  of-  this  court. 

Touching  Tennessee  v.  Sneed,  I  may  say  that  it  does  not  militate 
against  the  views  I  have  expressed.  Upon  the  face  of  that  decision 
it  appears  that  this  court,,  accepting  as  authority  a  decision  of  the  su- 
preme court  of  Tennessee,  held  that  when  the  contract  there  in  ques- 
tion was  made,  no  remedy  by  mandamus  was  given  against  an  officer 
of  the  state  charged  with  the  collection  of  the  revenue.   And  to  show 
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that  the  court  did  not  have  before  it,  and  did  not  decide,  any  case  of 
the  withdrawal  of  existing  remedies  by  sobseqaent  legislation,  I  quote 
this  language  from  the  opinion  of  Mr.  Justice  HtTHT,  speaking  for  the 
court :  "The  question  discussed  by  Mr.  Justice  Bwaymb  in  Walker  t. 
Wltitehead,  16  Wall.  314,  of  the  preservation  of  the  laws  in  existence 
at  the  time  of  the  making  of  the  contract,  i$  not  before  us.  The  claim  is 
of  a  subsequent  injury  to  the  contract." 

Without  further  elaboration,  and  referring  to  the  authorities  cited 
in  the  dissenting  opinion  of  my  brother  Fold,  I  content  myself  with 
saying  that  the  principles  of  law  applicable  to  the  present  cases  are 
stated  in  MeCraeken  v.  Hayward,  2  How.  612,  where  this  court, 
speaking  by  Mr.  Justice  Baldwin,  said :  "The  obligation  of  a  con- 
tract consists  in  its  binding  force  on  the  party  who  makes  it.  This 
depends  upon  the  laws  in  existence  when  it  is  made.  These  are 
necessarily  referred  to  in  all  contracts,  and  form  a  part  of  them  as 
the  measure  of  the  obligations  to  perform  them  by  the  one  party,  and 
the  right  acquired  by  the  other.  There  can  be  no  other  standard  by 
which  to  ascertain  the  extent  of  either  than  that  which  the  terms  of 
the  contract  indicate,  according  to  their  settled  legal  meaning.  When 
it  becomes  consummated,  the  law  defines  the  duty  and  the  right,  com- 
pels one  party  to  perform  the  thing  contracted  for,  and  gives  the  other 
a  right  to  enforce  the  performance  by  the  remedies  then  in  force.  If 
any  subsequent  law  affect  to  diminish  the  duty,  or  to  impair  the  right, 
it  necessarily  bears  on  the  obligation  of  the  contract  in  favor  of  one 
party  to  the  injury  of  the  other;  hence,  any  law  which  in  its  opera- 
tion amounts  to  a  denial  or  an  obstruction  of  the  rights  accruing  by  a 
contract,  though  professing  to  act  only  on  the  remedy,  ie  directly  ob- 
noxious to  the  prohibition  of  the  constitution.  •  *  •  The  obliga- 
tion of  the  contract  between  the  parties,  in  this  case,  was  to  perform 
the  promises  and  undertakings  contained  therein;  the  right  of  the 
plaintiff  was  to  damages  for  the  breach  thereof,  to  bring  suit  and  ob- 
tain'judgment,  to  take  out  and  prosecute  an  execution  against  the  de- 
fendant till  the  judgment  was  satisfied,  pursuant  to  the  existing  laws 
of  Illinois.  These  laws  giving  these  rights  were  as  perfectly  binding 
on  the  defendant,  and  as  much  a  part  of  the  contract,  as  if  they  had 
been  set  forth  in  its  stipulations  in  the  very  words  of  tiu  law  relating  to 
jud-gments  and  executions." 

Mr.  Story,  in  his  Commentaries  on  the  Oonstituiion,  (vol.  2,  p. 
245,)  says  that  any  deviation  from  the  terms  of  a  contract,  by  post- 
poning or  acceleratiug  the  performance  it  prescribes,  or  imposing  con- 
ditions not  expressed  in  the  contract,  or  dispensing  with  the  perform- 
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ance  of  those  whioh  are  a  part  of  the  contract,  impairs  its  obligation. 
And  Mr.  Goolet,  in  his  treatise  on  Conntitutional  Limitations,  sum- 
marizes, as  I  think  correctly,  the  doctrines  of  numerous  adjudged  cases 
in  this  and  other  courts,  when  he  says  that  "where  a  statute  does  not 
leave  a  party  a  sobstantial  remedy,  according  to  the  course  of  justice 
as  it  existed  at  the  time  the  contract  was  made,  but  shows  npon'  its 
face  an  intention  to  clog,  hamper,  or  embarrass  the  proceedings  to 
enforce  the  remedy  so  as  to  destroy  it  entirely,  and  thus  impair  the 
contract,  so  far  as  it  is  in  the  power  of  the  legislature  to  do  it,  such 
statute  cannot  be  regarded  as  a  mere  regulation  of  the  remedy,  and 
is  void,"  (p.  289) — Slanguage  strikingly  applicable  to  the  legislation  of 
Virginia. 

By  an  act  passed  by  the  legislature  of  Virginia  on  the  seventh  of 
March,  1872,  collectors  of  taxes  were  required  to  accept,  in  payment 
of  taxes,  nothing  but  gold  and  silver  coin.  United  States  treasury 
notes,  and  notes  of  national  banks.  But  the  supreme  court  of  ap- 
peals of  that  oommonwealth  pronounced  it  to  be  unconstitutional  as 
applied  to  the  holders  of  bonds  and  coupons  issued  under  the  fund- 
ing act  of  1871.  22  Grat.  833;  24  Grat.  169;  30  Grat.  137.  Other 
stdtutes  were  subsequently  passed,  plainly  having  for  their  object 
the  destruction  of  the  contracts  made  under  and  in  pursuance  of 
the  funding  act  of  1871.  The  constitutional  validity  of  that  legisla- 
tion was  involved  in  Hartman  v.  Greenhow,  102  U.  8.  672.  This 
court  there,  with  only  one  dissenting  voice,  sustained  the  right  of 
tax-payers,  holding  coupons  issued  under  the  act  of  1871,  to  have- 
them  received  in  payment  of  taxes.  Finally  came  the  enactments 
of  1882,  which  have  so  changed  the  remedies  existing  when  bonds 
were  issued  under  the  act  of  1871  that  tax-payers,  holding  coupons 
of  snob  bonds,  cannot  use  them  in  payment  of  taxes  without  expend- 
ing more  money  to  enforce  compliance  with  their  contract  than  the 
coupons  are  wdrth. 

I  cannot  agree  that  the  courts  of  the  Union  are  powerless  against 
state  legislation  which  is  so  manifestly  designed  to  destroy  contract 
rights  protected  by  the  constitution  of  the  United  States. 

.Without  stopping  to  speculate  upon  the  disastrous  consequences 
which  would  result  both  to  the  business  interests  and  to  the  honor 
of  the  country  if  all  the  states  should  enact  statutes  similar  to  those 
passed  by  Virginia,  I  sum  up  what  has  been  so  imperfectly  said  by 
me :  If,  as  is  conceded,  Antoni  is  entitled  by  the  contract  to  have 
his  coupon  received  in  payment  of  taxes,  when  offered  for  that  pur- 
pose, and  if,  as  is  also  conceded  in  the  opinion  of  the  majority,  he 
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was  entitled,  by  the  laws  in  force  when  the  oontraot  was  made,  to  the 
remedy  of  mandamus  to  compel  the  tax-collector  to  receive  his  cou- 
pons and  discharge  pro  tanto  his  taxes,  it  is  clear  that  the  subsequent 
statnte  does  impair  the  obligation  of  the  contract,  by  imposing  new 
and  burdensome  conditions,  which  not  only  prohibit  the  collector  from 
receiving  coupons  in  payment  of  taxes  when  offered,  but  require  the 
tax-payer  to  pay  his  taxes  in  money,  not  to  be  returned  to  him,  un- 
less, upon  the  occasion  of  each  tender  of  coupons,  he  submits  (with- 
out the  possibility  of  recovering  his  costs  of  suit)  to  a  jury  trial,  and 
proves  to  the  satisfaction  of  12  jurymen  that  the  ooapons  tendered 
are  genuine  and  legally  receivable  for  taxes. 
Upon  the  grounds  stated  I  dissent  from  the  jadgment. 


(107  U.  8.  7U> 

State  or  Lootbuna  »x  rel.  EiiUorr  and  others  v.  Jvuml,  Auditor, 

etc.,  and  others. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

Eluott  and  others  v.  Wiltz,  Governor,  and  others. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

(Much  6, 1883.) 

CoNeriTUTroiTAii  Law— Statb  OsuaATioBrs— Rbpudiatiov— Violatiobt  o»  Obu- 

aATIQKS  or   OONTSAOTB. 

In  1874  the  logUIature  of  Louisiana  passed  a  consolidation  revenue  act  funding 
the  indebtedness  of  the  state  and  providing  for  the  levying  of  a  tax  annually 
and  continuously  for  the  payment  both  of  principal  and  interest,  until  the  en- 
tire indebtedness  should  be  paid  oB  or  extinguished,  declaring  the  same  to  be 
a  valid  and  subsisting  contract  between  the  state  and  its  creditors,  and  provid- 
'xig  also  that  certain  state  officers  and  a  person  selected  by  them,  to  be  called  a 
dscal  agent,  should  constitute  a  board  of  liquidation,  authorized  to  issue  bonds 
of  the  state  to  be  called  consolidation  bonds,  payable  in  40  years,  with  interest 
at  7  per  cent. ,  and  to  exchange  them  for  valid  outstanding  bon(Js  and  auditor's 
warrants  at  the  rate  of  60  cents  on  the  dollar.  The  interest  was  to  be  payable 
Bcrai-annnally,  and  on  the  first  of  January  and  July  of  each  year,  and  for  it 
coupons  were  to  be  annexed  to  the  bonds.  Subsequently  and  during  the  same 
year  an  amendment  to  the  state  constitution  was  adopted  declaring  the  said 
funding  act  of  1874  to  be  a  valid  and  subsisting  contract  between  the  state  and 
each  and  every  holder  of  the  consolidation  bonds,  which  the  state  aliall  bj  no 
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means  and  in  no  wise  Impair.  In  1879  a  new  constitution  of  the  state  waa 
adopted,  which  took  away  the  power  of  th«  executive  officers  to  comply  with 
the  terms  of  the  act  of  1874. 

Eeld,  that  suits  by  creditors  at  large,  of  tho  class  provided  for  in  the  act  of  1874, 
cannot  be  maintained  to  compel  the  ofScers  of  the  state,  by  judicial  process,  to 
enforce  the  provisions  of  the  act,  when  the  state,  by  an  amendment  to  its  con- 
stitution, has  undertaken  to  prohibit  .them  from  doing  so  ;  that  a  suit  to  enjoin 
the  diversion  of  moneys  collected  under  the  provisions  of  the  act  of  1874,  ap< 
propriated  to  the  general  purposes  of  the  government,  cannot  be  brought  in 
the  state  courts,  and  under  the  eleventh  amendment  of  the  constitution  no 
state  c«n  be  sued  in  the  courts  of  the  United  States  by  a  citizen  of  another 
state.  Neither  was  there  when  the  bonds  were  issued,  nor  is  there  now,  any 
statute  or  judicial  decision  giving  the  bondholders  a  remedy  in  the  state  courts 
or  elsewhere,  either  by  mandamus  or  injunction,  against  the  state  in  its  politi- 
cal capacity  to  compel  it  to  do  what  it  has  agreed  should  be  done,  but  which  it 
refuses  to  do ;  and,  therefore,  such  remedies  do  not  exist  against  the  executive 
officers  of  the  state. 

FiXLD  and  Habi.an,  JJ.  ,  dissenting. 

W.  H.  Peekham,  for  plaintiffs  in  error  and  appellants. 

John  A.  Campbeli,  for  defendants  in  error  and  appellees. 

Waitb,  G.  J.  The  legislature  of  Louisiana,  at  its  session  of  1874, 
by  an  act  known  as  act  No.  3  of  1874,  provided  for  an  issue  of  bonds, 
to  be  designated  as  consolidated  bonds  of  the  state,  for  the  purpose 
of  consolidating  and  reducing  the  floating  and  bonded  debt.  The 
bonds  were  to  be  payable  to  the  bearer  40  years  from  January  1, 
1874,  and  bear  interest  at  the  rate  of  7  per  cent,  per  annum,  payable 
on  the  first  day  of  July  and  the  first  day  of  January  in  each  year. 
The  amount  was  not  to  exceed  in  the  aggregate  115,000,000.  The 
governor,  lieutenant  governor,  auditor,  treasurer,  secretary  of  state, 
speaker  of  the  house  of  representatives,  and  a  person  to  be  elected 
by  these  officers  as  a  fiscal  agent  of  the  state,  were  created  a  board 
of  liquidation,  with  power  to  issue  the  bonds  and  exchange  them  for 
all  valid  outstanding  bonds,  and  certain  valid  warrants  on  the  treas- 
ury, at  the  rate  of  sixty  cents  in  the  new  bonds  for  one  dollar  of  old 
bonds  and  warrants.  The  bonds  were  to  be  signed  by  the  governor, 
auditor,  and  secretary  of  state,  and  the  coupons  by  the  auditor  and 
treasurer.     Section  7  of  the  act  was  as  follows : 

"That  a  tax  of  five  and  a  half  milla  on  the  dollar  of  the  assessed  value  of 
all  real  and  personal  property  in  the  state  is  hereby  annually  levied,  and  shall 
be  collected,  for  the  purpose  of  paying  the  interest  and  principal  of  the  consol- 
idated bonds  herein  authorized,  and  the  revenue  derived  therefrom  is  hereby 
set  apart  and  appropriated  to  that  purpose,  and  no  other;  and  that  it  shall 
be  deemed  a  felony  for  the  Bscal  agent  or  any  officer  of  the  state  or  board  of 
liquidators  to  divert  the  said  fund  from  its  legitimate  channel  as  provided, 
and  upon  conviction  the  said  parly  shall  be  liable  to  imprisonment  for  not 
V.2— 9 
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more  than  ten  yeara  nor  less  than  two,  at  the  discretion  of  the  court.  If  there 
shall  daring  any  year  be  a  surplus  arising  from  said  tax  after  paying  all  in- 
terest falling  due  in  that  year,  such  surplus  shall  be  usM  for  the  purchase  and 
retirement  of  bonds  authorized  by  this  act;  said  parohases  to  be  made  by  the 
said  board  of  liquidation  from  the  lowest  oilers,  after  due  notice:  provided, 
that  the  total  tax  for  interest  and  all  other  state  purposes,  except  the  support 
of  public  schools,  shall  never  hereafter  exceed  twelve  and  a  half  mills  on  the 
dollar.  The  interest  tax  aforesaid  shall  be  a  continuing  annual  tax  until  the 
said  consolidated  bonds  shall  be  paid  or  redeemed,  principal  and  interest ;  and 
the  said  appropriation  shall  be  a  continuing  annual  appropriation  during  the 
same  period,  and  this  levy  and  appropriation  shall  authorize  and  make  it  the 
duty  of  the  auditor  and  treasurer,  and  the  said  board,  respectively,  to  collect 
said  tax  annually,  and  p^y  said  interest  and  redeem  said  bonds  until  the  same 
shall  be  fully  discharged." 

By  other  sections  it  "was  provided  that  any  judge,  tax-colleotor,  or 
any  other  officer  of  the  state  obstructing  the  ezecntion  of  the  act,  or 
any  part  of  it,  or  failing  to  perform  his  official  duty,  should  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  punished;  that 
each  provision  of  the  act  should  be,  and  was  declared  to  be,  a  con- 
tract between  the  state  of  Louisiana  and  each  and  every  holder  of 
such  consolidated  bonds ;  that  the  tax-oollectors  should  not  pay  over 
any  moneys  collected  by  them  to  any  other  person  than  the  state 
treasurer;  and  that  no  court,  or  judge  thereof,  should  have  power  to 
enjoin  the  payment  of  principal  or  interest  of  any  of  the  bonds,  or 
the  collection  of  the  special  tax  therefor.  Immediately  after  the  pas- 
sage of  this  act  the  state  adopted  an  amendment  to  its  oonstitation, 
as  follows : 

"The  issue  of  consolidated  bonds  authorized  by  the  general  assembly  of  the 
state,  at  its  regular  session  in  the  year  1874,  is  hereby  declared  to  create  a 
valid  contract  between  the  state  and  each  and  every  bolder  of  said  l>onds, 
which  the  state  shall  by  no  means  and  in  no  wise  impair.  The  said  bonds 
shall  be  a  valid  obligation  of  the  state  in  favor  of  any  holder  thereof,  and  no 
court  shall  enjoin  the  payment  of  the  principal  or  interest  thereof  or  the  levy 
and  collection  of  tax  therefor;  to  secure  such  levy,  collection,  and  payment,  the 
judicial  power  shall  be  exercised  when  necessary.  The  tax  required  for  the 
payment  of  the  principal  and  interest  of  said  bonds  shall  be  assessed  and  col- 
lected each  and  every  year  until  the  bonds  shall  be  paid,  principal  and  interest, 
and  the  proceeds  shall  be  paid  by  the  treasurer  of  the  state  to  the  holders  of 
said  bonds,  as  the  principal  and  interest  of  the  same  shall  fall  due,  and  no 
further  legislation  or  appropriation  shall  be  requisite  for  the  said  assessment 
and  collection,  and  for  such  payment  from  the  treasury." 

Under  this  authority,  consolidated  bonds  to  the  amount  of  about  $  12,- 
000,000  were  issued.  John  Elliott,  Nicholas  Gwynn,  and  Henry  S. 
Walker  are  the  holders  and  bearers  of  these  bonds  to  the  amount  of 
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$20,000,  and  of  unpaid  conpons  due  January  1,  1880,  to  the  amount 
of  $78,900.  The  bonds,  in  accordance  with  the  requirements  of  the 
act  under  which  they  were  issued,  are  signed  by  the  governor,  auditor, 
and  secretary  of  state,  and  the  coupons  by  the  auditor  and  treas- 
urer. 

On  the  first  day  of  January,  1880,  a  new  constitution  of  Louisana 
went  into  effect.  A  portion  of  that  constitution,  called  the  "Debt  Or- 
dinance," is  in  these  words: 

"STATB  DEBT. 

"Article  1.  Be  It  ordained  by  the  people  of  the  state  of  Louisiana,  In  con- 
vention assembled,  that  the  interest  to  be  paid  on  the  consolidated  bonds  of 
the  state  of  Louisiana  be  and  ia  hereby  fixed  at  2  per  cent,  per  annum  for  5 
years  from  the  first  day  of  January,  1880, 3  per  cent,  per  annum  for  15  years,  and 
and  4  per  cent,  per  annum  thereafter,  payable  semi-annually ;  and  there  shall  be 
levied  an  annual  tax  sufiflcient  for  the  full  payment  of  said  interest,  not  exceed- 
ing three  mills,  the  limit  of  all  state  tax  being  hereby  fixed  at  six  mills:  pro- 
Tided,  the  holders  of  consolidated  bonds  may,  at  their  option,  demand,  in  ex. 
change  for  the  bonds  held  by  them,  bonds  of  the  denomination  of  five  dollars, 
one  hundred  dollars,  five  hundred  dollars,  one  thousand  dollars,  to  be  issued 
at  the  rate  of  75  cents  on  the  dollar  of  bonds  held,  and  to  be  surrendered  by 
such  holders;  the  said  new  issue  to  bear  interest  at  the  rate  of  4  per  cent,  per 
annum,  payable  semi-annually. 

"Art.  2.  The  holders  of  consolidated  bonds  may  at  any  time  present  their 
bonds  to  the  treasurer  of  the  state,  or  to  an  agent  to  be  appointed  by  the  gov- 
ernor,— one  in  the  city  of  New  York  and  the  other  in  the  city  of  Londdn, — and 
the  said  treasurer  or  agent,  as  the  case  may  be,  shall  indorse  or  stamp  thereon 
the  words,  *  interest  reduced  to  2  per  cent,  per  annum  for  five  years  from  Jan- 
uary 1, 1880,  3  per  cent,  per  annum  for  15  years,  and  4  per  cent,  per  annum 
thereafter:  provided,  the  holder  or  holders  of  said  bonds  may  apply  to  the 
treasurer  for  an  exchange  of  bonds,'  as  provided  in  the  preceding  article. 

"Art.  3.  Be  it  further  ordained,  that  the  coupon  of  said  consolidated  bonds 
falling  due  the  first  day  of  January,  1880,  be  and  the  same  is  hereby,  remitted, 
and  any  interest  taxes  collected  to  meet  said  coupon  are  hereby  transferred  to 
defray  the  expenses  of  the  state  government."  ' 

Article  209  of  the  same  constitution  provides  that  "the  state  tax 
on  all  property  for  all  purposes  whatever,  including  expenses  of  gov- 
ernment, schools,  levees,  and  interest,  shall  not  exceed  in  any  one 
year  six  mills  on  the  dollar  of  its  assessed  valuation." 

Elliott,  Gwynn,  and  Walker  demanded  of  the  proper  state  officers 
payment  of  their  coupons  which  fell  due  January  1,  1880,  b(it  such 
payment  was  refused,  the  auditor  and  treasurer  stating  "that  they 
could  not  comply  with  the  request  made  of  them,  owing  to  the  prohibi- 
tion contained  in  article  3,  state-debt  ordinance  of  the  constitution  of 
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the  state  of  Louisiana,  adopted  twenty-third  July,  1879,  and  recently 
promulgated," 

All  the  taxes  allowed  by  the  new  constitation  have  been  levied  for 
the  year  1880,  bat  no  proceedings  have  been  taken  to  levy  and  col- 
lect the  five-and-a-half  mill  tax  under  the  act  of  1874.  About  $300,- 
000  is  in  the  treasury  of  the  state,  collected  under  the  levy  imposed 
by  the  act  of  1874  to  meet  the  coupons  falling  due  January,  1880, 
but  the  treasurer  refuses  to  apply  it  to  the  payment  of  the  coupons, 
and  claims  to  hold  it  only  for  the  purposes  to  which  it  was  to  be 
appropriated  by  the  terms  of  the  new  constitution.  There  are  also 
taxes  levied  for  former  years  under  the  act  of  1874  which  remain 
uncollected,  and  which  are  subject  to  future  collection  and  payment 
into  the  treasury  under  the  operation  of  the  collection  laws. 

In  this  condition  of  things,  the  appellants  Elliott,  Gwynn,  and 
Walker,  on  the  sixteenth  of  January,  1880,  commenced  a  suit  in 
equity  in  the  circuit  court  of  the  United  States  for  the  eastern  dis- 
trict of  Louisiana,  against  the  several  officers  of  the  state  composing 
the  board  of  liquidation,  and  the  prayer  of  the  bill  is  that  it  may 
be— 

"  Ordered,  adjudged,  and  decreed  "  that  the  act  "So.  8,  of  1874, «  so  far  as  youi 
orator'a  interests  hereinabove  declared  are  concenied,  was  ail  the  time  from 
its  passage,  has  been,  and,  at  the  time  of  the  rendition  of  the  decree  herein 
prayed  for,  is  a  valid  and  subsisting  law  of  the  state  of  liouisianft ;  that  the 
act  aforesaid,  the  constitutional  amendment  of  1874,  and  the  several  bonds 
and  coupons  of  interest  held  and  owned  by  your  orators  as  aforesaid,  sepa- 
rately and  together,  constituted,  were,  and  are  good,  valid,  subsisting,  and 
binding  contracts  between  the  state  aforesaid  and  the  bearers  and  holders  of 
the  consolidated  bonds  and  coupons,  the  obligation  of  which  contract  cannot 
be  lawfully  or  constitutionally  impaired ;  and  that,  under  and  by  virtue  of 
such  contract,  your  orators  were  and  are  entitled  to  take  and  enjoy  all  the 
rights,  privileges,  taxes,  and  monejrs  particularly  set  forth  and  mentioned  in 
act  No.  3,  and  the  constitutional  amendment  of  1874,  aforesaid;  that  so  much 
of  the  aforesaid  constitution  of  1879  as  alters,  varies,  modifies,  or  changes,  or 
assumes,  purports,  or  attempts  to  alter,  vary,  modify,  or  change,  the  provis- 
ions of  the  said  act  of  1874,  and  the  constitutional  amendment  of  that  year, 
especially  article  208  of  the  constitution  of  the  year  1879,  and  that  portion  of 
such  constitution  known  and  distinguished  as  the  ordinance  on  'state  debt,' 
do  impair  the  obligation  of  the  contract  hereinabove  referred  to;  that  the 
said  parts  and  p<»tions  of  such  constitution  are,  therefore,  violative  of  the 
constitution  of  the  United  States,  and  are  absolutely  null  and  void,  and  with- 
out the  slightest  force  or  effect  whatever  against  complainants;  and  afford 
and  offer  no  authority  or  warrant  for  the  defendants,  or  any  one  or  more  uf 
them,  to  make  such  disposition  or  application  of  any  part  or  portion  of  the 
aforesaid  taxes,  and  the  proceeds  thereof,  collected  and  to  be  collected,  as  to 
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enable  the  state,  therewith,  to  defray  the  expenses  of  tSie  state  gOTemment^ 
or  to  accomplish  any  purpose  or  purposes  other  than  those  prescribed  in  the 
aforesaid  funding  act,  and  constitutional  amendment  of  1874;  that  the  de- 
fendants, and  each  of  them,  may  be  adjudged  and  decreed  to  replace  and  re- 
instate to  the  credit  of  said  interest  fund  any  moneys  or  funds  that  may  have 
been  diverted  therefrom ;  *  *  *  and  that  said  defendants,  and  eiich  and 
every  one  of  them,  may  be  peremptorily  enjoined  and  restrained  from  recog- 
nizing as  valid,  against  your  orators,  article  208  of  the  constitution  of  Lou- 
isiana," and  the  "debt  ordinance,"  and  "from  Ignoring  the  funding  act  and 
constitutional  amendment  of  1874,  and  from  doing,  and  causing  to  be  done, 
any  act  or  thing  whatsoever  obstructing,  preventing,  or  impeding,  or  tending, 
directly  or  indirectly,  to  obstruct,  prevent,  or  impede,  in  the  slightest  degree, 
the  prompt,  full,  and  complete  execution  and  enforcement  of  the  act  and  con- 
stitutional amendment  aforesaid;  and,  finally,  tbat  the  said  defendants,  and 
each  and  everyone  of  them,  may  be  enjoined  and  restrained  to  snch  other  and 
further  extent,  and  in  such  additional  way  and  manner,  as  the  court  may 
deem  right  and  proper." 

On  the  twenty-sixth  of  Jannaiy,  1880,  the  same  parties  as  relators 
filed  a  petition  in  a  state  court  of  Louisiana  against  the  auditor  and 
treasurer  of  state  and  the  several  members  of  the  board  of  liquida- 
tion, being  Louis  A.  Wiltz,  the  governor,  Samuel  McEnery,  lieuten- 
ant governor,  Allen  Jumel,  auditor,  Edward  A.  Burke,  treasurer, 
William  A.  Strong,  secretary  of  state,  Bobert  N.  Ogden,  speaker  of 
the  house  of  representatives,  and  the  State  National  Bank  of  New 
Orleans,  fiscal  agent,  for  a  mandamua  requiring  them — 

"To  apply  and  pay  to  the  extinguishment  of  the  interest  now  due  and  pay- 
able upon  the  consolidated  bonds  of  the  state  of  Louisiana,  or  becoming  due 
and  payable  upon  said  bonds,  and  to  the  redemption  and  retirement  of  such 
consolidated  bonds,  as  are  provided  for  and  required  by  the  aforesaid  act  No. 
3  of  the  year  1874,  any  and  all  moneys  and  proceeds  of  the  tax  levied  or  fixed 
by  said  act  now  in  the  hands  or  subject  to  the  control  of  the  said  defendants, 
or  either  one  of  them,  or  which  have  been  in  the  hands  or  subject  to  the  con- 
trol of  the  said  defendants,  oreither  one  of  them,  or  which  may  come  into 
their  hands  or  become  subject  to  the  control  of  either  of  them,  not  already 
applied  to  the  payment  of  interest  upon  the  aforesaid  bonds,  or  to  the  redemp- 
tion and  retinment  of  the  bonds  themselves,  as  provided  for  and  required  in 
and  by  said  act  No.  3;"  and  that  they  "  may  furthermore  be  commanded  and 
required  to  proceed,  without  delay,  to  collect  the  tax  fixed  or  levied  In  and  by 
the  aforesaid  act  No.  S  of  the  year  1874,  in  the  manner  and  to  the  extent  con- 
templated by  that  statute,  and  to  apply  and  pay  all  moneys  realized  from  such 
tax  to  the  discbarge  of  the  interest  and  redemption  of  the  bonds  issued  under 
and  by  virtue  of  the  aforesaid  funding  act  No.  3,  *  *  *  until  the  princi- 
'  pal  and  interest  of  such  bonds  be  fully  extinguished  and  discharged ;  and. 
Anally,  that  the  said  defendants  may  severally  be  commanded  and  required  to 
enforce  the  act  herein  above  last  referred  to,  and  particularly  to  carry  out. 
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perform,  and  discbarge  each  and  every  one  and  all  the  ministerial  acts,  things, 
and  duties  respectively  required  of  them  by  the  aforesaid  aot  No.  8,  according 
to  the  full  and  true  intent  and  purport  of  that  act" 

This  suit  yr&B  afterwards  removed  into  the  oircoit  court  of  the 
United  States  for  the  eastern  district  of  Louisiana. 

Upon  final  hearing  the  circait  court  denied  the  relief  prayed  for 
in  each  of  the  suits,  because,  as  stated  in  the  conclusions  of  law 
which  were  filed  in  connection,  with  the  findings  of  fact,  it  appeared 
that  the  respondents  were  constitutional  officers  of  the  state,  and  had 
no  relation  to  the  funds  collected,  or  to  be  collected,  except  as  such 
officers;  that  they  were  clothed  with  no  authority  and  charged  with 
no  duty  to  pay  over  or  collect  said  funds  to  or  in  behalf  of  the  re- 
lators  and  complainants,  but,  on  the  contrary,  by  the  organic  law  of 
the  state,  under  which  their  offices  were  created  and  exist,  the  pro- 
visions of  which  constitute  their  sole  mandate,  are  prohibited  from 
so  doing.  For  these  reasons  it  was  concluded  that  the  state  was  the 
party  which,  by  its  action  in  its  original  capacity  through  the  people, 
bad  rendered  the  execution  of  its  contract  with  the  relator  impossible 
through  the  instrumentality  of  its  officers  or  functionaries,  and  that 
the  question  presented  was  political  rather  than  judicial,  and  could 
not  be  adjudicated  without  calling  the  state  to  the  bar  of  the  court 
and  subverting  its  entire  financial  basis,  no  matter  how  unjustly 
adopted  and  ordained.  From  a  judgment  and  decree  to  that  effect 
a  writ  of  error  and  appeal  were  taken  to  this  court. 

The  two  suits  may  properly  be  considered  together  here,  as  they 
were  below,  because  they  present  substantially  the  same  questions. 

We  have  no  doubt  it  was  the  intention  of  the  state  of  Louisiana  to 
enter  into  a  formal  contract  with  each  and  every  holder  of  bonds 
issued  under  the  act  of  1874,  to  levy  and  collect  an  annual  tax  of  five 
and  one-half  mills  on  the  dollar  of  the  assessed  value  of  all  the  real 
and  personal  property  in  the  state,  and  to  apply  the  revenue  derived 
therefrom  to  the  payment  of  the  principal  and  interest  of  the  bonds, 
and  to  no  other  purpose.  By  the  obligation  so  entered  into  it  was 
also  agreed  that  the  tax  levied  by  the  act  and  confirmed  'Ij^  the  con- 
stitution should  be  a  continuing  annual  tax  until  the  bonds,  princi- 
pal and  interest,  were  paid  in  full;  that  the  appropriation  of  the  rev- 
enue derived  therefrom  should  be  a  continuing  annual  appropriation ; 
and  that  no  further  authority  than  that  contained  in  the  act  should 
be  required  to  enable  the  taxing  officers  to  levy  and  collect  the  tax, 
or  the  disbursing  officers  to  pay  out  the  money  as  collected  in  dis- 
charge of  the  obligation  of  the  bonds.     Whatever  may  be  ordinarily 
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the  effect  of  a -promise  or  a  pledge  of  faith  by  a  state,  the  language 
employed  in  this  instance  shows  anmistakably  a  design  to  make  these 
promises  and  these  pledges  so  far  contracts,  that  their  obligations 
would  be  protected  by  the  constitution  of  the  United  States  against 
impairment. 

It  is  equally  manifest  that  the  object  of  the  state  in  adopting  the 
"Debt  Ordinance"  in  1879  was  to  stop  the  further  levy  of  the  prom- 
ised tax,  and  to  prevent  the  disbursing  officers  from  using  the  rev- 
enue from  previous  levies  to  pay  the  interest  falling  due  in  January, 
1880,  as  well  as  the  principal  and  interest  maturing  thereafter. 

The  bonds  and  coupons  which  the  parties  to  these  suits  hold,  have 
not  been  reduced  to  judgment,  and  there  is  no  way  in  which  the 
state,  in  its  capacity  as  an  organized  political  community,  can  be 
brought  before  any  court  of  the  state,  or  of  the  United  States,  to 
answer  a  suit  in  the  name  of  these  holders  to  obtain  such  a  judg- 
ment. It  was  expressly  decided  by  the  supreme  court  of  the  state  in 
State  V.  Burke,  33  La.  Ann.  498,  that  such  a  suit  could  not  be  brought 
in  the  state  courts,  and  under  the  eleventh  amendment  of  the  consti- 
tution DO  state  can  be  sued  in  the  courts  of  the  United  States  by  a 
citizen  of  another  state.  Neither  was  there  when  the  bonds  were  is- 
sued, nor  is  there  now,  any  statute  or  judicial  decision  giving  the 
bondholders  a  remedy  in  the  state  courts  or  elsewhere,  either  by  man- 
damus or  injunction,  against  the  state  in  its  political  capacity,  to 
compel  it  to  do  what  it  has  agreed  should  be  done,  but  which  it  re- 
fuses to  do. 

These,  then,  are  suits  by  creditors  at  large,  of  the  class  provided 
for  in  the  act  of  1874,  to  compel  the  officers  of  the  state  by  judicial 
process  to  enforce  the  provisions  of  the  act,  when  the  state,  by  an 
amendment  to  its  constitution,  has  undertaken  to  prohibit  them  from 
doing  so,  and  when  the  court,  if  it  requires  an  officer  to  proceed,  can- 
not protect  him  with  a  judgment  to  which  the  state  is  a  party.  Tlie 
persons  sued  are  the  executive  officers  of  the  state,  and  they  are  pro- 
ceeded against  in  their  official  capacity.  The  money  in  the  treasury 
is  the  property  of  the  state,  and  not  in  any  legal  sense  the  property 
of  the  bond  or  coupon  holders.  If  lost  or  destroyed,  the  loss  will  fall 
alone  on  the  state  or  its  agents,  and  the  bondholders  will  be  entitled 
to  payment  in  full  from  other  sources.  True,  the  money  was  raised 
to  pay  this  particular  class  of  debts,  and  the  agreement  was  it  should 
not  be  used  for  any  other  purpose;  but,  notwithstanding  this,  the  state 
has  undertaken  to  appropriate  it  to  defray  the  expenses  of  the  govern- 
ment.   In  this  way  the  state  has  violated  its  contract,  and,  if  it 
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ooald  be  soed,  might  perhaps  be  made  to  set  aside  its  vrongftd  ap- 
propriation of  the  money  already  in  hand,  and  raise  more  by  taxation, 
if  necessary. 

That  the  oonstitntion  of  1879  on  its  face  takes  away  the  power  of 
the  execativ{B  officers  to  comply  with  the  terms  of  the  act  of  1874 
cannot  be  denied.  As  against  everything  bat  the  outstanding  bonds 
and  coupons,  this  constitution  is  the  fundamental  law  of  the  state, 
and  it  is  only  invalid  so  far  as  it  impairs  the  obligation  of  the  con- 
tract on  the  faith  of  which  the  bonds  and  coupons  were  taken  by 
their  respective  holders.  The  question,  then,  is  whether  the  contract 
can  be  enforced,  notwithstanding  the  constitution,  by  coercing  the 
agents  and  instrumentalities  of  the  state,  whose  authority  has  been 
withdrawn  in  violation  of  the  contract,  without  having  the  state  itself 
in  its  political  capacity  a  party  to  the  proceedings. 

The  relief  asked  will  require  the  officers  against  whom  the  process 
goes  to  act  contrary  to  the  positive  orders  of  the  supreme  political 
power  of  the  state,  whose  creatures  they  are,  and  to  which  they  are 
ultimately  responsible  in  law  for  what  they  do.  They  must  use  the 
public  money  in  the  treasury  and  under  their  official  control  in  one 
way,  when  the  supreme  power  has  directed  them  to  use  it  in  another, 
and  they  must  raise  more  money  by  taxation  when  the  same  power 
has  declared  it  shall  not  be  done. 

The  parties  prosecuting  the  suits  do  not,  in  direct  terms,  ask  for 
the  payment  of  the  bonds  and  coupons  they  hold.  In  fact,  this  seems 
to  have  been  purposely  avoided,  for  in  the  suit  for  mandamus  the  pe- 
tition was  amended  before  the  hearing  by  striking  out  all  that  would 
have  the  effect  of  confining  the  command  of  the  writ  to  such  a  pay- 
ment, and  left  the  prayer  for  an  order  requiring  the  use  of  the  money 
raised  under  the  act  of  1874  for  the  redemption  and  retirement  gen- 
erally of  all  the  bonds  and  coupons  of  the  issue.  In  the  suit  in  equity, 
while  it  was  asked  that  the  debt  ordinance  of  1879  might  be  declared 
invalid  as  against  the  complainants,  payment  of  the  amount  due  was 
only  sought  through  the  general  administration  of  the  finances  in  ac- 
cordance with  the  provisions  of  the  act  of  1874.  In  neither  of  the 
suits  was  any  inquiry  to  be  instituted  in  respect  to  the  particular 
bonds  and  coupons  held  by  the  plaintiffs,  or  any  special  relief  af- 
forded as  to  them.  All  that  is  asked  will  inure  as  much  to  the  ben- 
efit of  the  other  holders  of  similar  obligations  as  to  the  particular 
parties  to  these  suits.  So  that  the  remedy  sought  implies  power  in 
the  jndiciary  to  compel  the  state  to  abide  by  and  perform  its  con- 
tracts for  the  payment  of  money,  not  by  rendering  and  enforcing  a 
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jadgment  in  the  ordinary  form  of  jadicial  procedure,  but  by  aasnm- 
ing  the  control  of  the  administration  of  the  fiscal  affairs  of  the  state 
to  the  extent  that  may  be  necessary  to  accomplish  the  end  in  view. 

It  is  insisted,  however,  that  the  money  in  the  treasury  collected 
from  the  tax  levied  for  the  year  1S79  constitutes  a  trust  fund  of 
which  the  individual  defendants  are  «z  officio  trustees,  and  that  they 
may  be  enjoined  as  such  trustees  from  diverting  it  from  the  purposes 
to  which  it  was  pledged  under  the  contract.  The  individual  defend- 
ants are  the  several  officers  of  the  state,  who,  under  the  law,  compose 
the  board  of  liquidation.  That  board  is,  in  no  sense,  a  custodian 
of  this  fund.  Its  duty  was  to  negotiate  the  exchange  of  the  new 
bonds  for  the  old  on  the  terms  proposed.  It  had  nothing  to  do  with 
levying  the  tax,  collecting  the  money,  or  paying  it  out,  further  than 
by  purchasing  the  bonds  with  any  surplus  there  might  be  from  time 
to  time  in  the  treasury  over  what  was  required  to  meet  the  interest. 
The  provision  in  the  law  that  it  shall  be  the  duty  of  the  auditor, 
treasurer,  and  the  board,  respectively,  to  collect  the  tax,  pay  the  in- 
terest, and  redeem  the  bonds,  evidently  means  no  more  than  that  the 
auditor  and  treasurer  shall  perform  their  respective  duties  under  the 
general  laws  in  the  assessment  and  collection  of  the  tax,  and  shall 
pay  in  the  usual  manner  the  interest  and  principal  of  the  bonds  as 
they  respectively  fall  due,  and  that  the  board  shall  pnrohase  and  re- 
tire the  bonds  whenever  there  is  a  surplus  that,  under  the  law,  is  to 
be  used  for  that  purpose. 

The  treasurer  of  the  state  is  the  keeper  of  the  treasury,  and  in  that 
way  is  the  keeper  of  the  money  collected  from  this  tax  just  as  he  is 
the  keeper  of  other  public  moneys.  The  taxes  were  collected  by  the 
tax-collectors  and  paid  over  to  the  state  treasurer, — that  is  to  say,  into 
the  state  treasury, — just  as  other  taxes  were  when  collected.  The 
treasurer  is  no  more  a  trtistee  of  these  moneys  than  he  is  of  all  other 
public  moneys.  He  holds  them,  but  only  as  the  agent  of  the  state. 
If  there  is  any  trust,  the  state  is  the  trustee,  and  unless  the  state  can 
be  sued  the  trustee  caimot  be  enjoined.  The  officers  owe  duty  to  the 
state  alone,  and  have  no  contract  relations  with  the  bondholders. 
They  can  only  act  as  the  state  directs  them  to  act,  and  hold  as  the 
state  allows  them  to  hold.  It  was  never  agreed  that  their  relations 
with  the  bondholders  should  be  any  other  than  as  officers  of  the 
state,  or  that  they  should  have  any  control  over  this  fund  except  to 
keep  it  like  other  funds  in  the  treasury  and  pay  it  out  according  to 
law.  They  can  be  moved  through  the  state,  but  not  the  state  through 
them. 
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In  this  eonneotion  there  is  mach  that  is  instrnctiye  in  the  case  of 
The  Queen  t.  Lorde  Commissioners  of  the  Treasury,  L.  B.  7  Q.  B.  387. 
There  money  had  been  appropriated  by  parliament  for  the  payment 
of  costs  of  a  particalar  character,  and  an  application  was  made  for  a 
mandamus  to  compel  the  lords  commissioners  of  the  treasury  to  pay 
certain  bills  which  had  been  properly  taxed,  bat  although  the  court 
was  emphatic  in  its  declaration  that  payment  ought  to  be  made,  the 
writ  was  refused  because  the  lords  commissioners  held  "the  money 
as  the  servants  of  the  crown,  and  no  duty  was  imposed  upon  them  as 
between  them  and  the  persons  to  whom  the  money  was  payable." 
Lord  Chief  Justice  Gooebubn,  in  his  opinion,  said,  (page  394 :)  "Though 
I  quite  agree  that  according  to  the  appropriation  act  they  (the  lords 
commissioners)  were  bound  to  apply  the  money  upon  the  vouchers 
being  produced,  and  had  no  authority  to  retaz  these  bills,  still  I  can- 
not Bay  that  there  is  any  duty  which  makes  it  incumbent  upon  them 
to  do  what  I  cannot  hesitate  to  say  they  ought  to  have  done,  except 
as  servants  of  the  crown;  because  in  that  character  they  have  re- 
ceived the  money,  and  in  no  other."  And  Blaokbubn,  J.,  (page  399 :) 
"It  seems  to  me  that  the  obligation,  such  as  it  is,  is  upon  her  maj- 
esty, to  be  discharged  through  her  servants,  and  you  cannot  proceed 
therefor  against  the  servants."  So,  here,  the  obligation  is  all  on  the 
state,  to  be  discharged  through  its  servants,  and  the  money  is  held 
by  the  ofiBcers  proceeded  against  in  their  character  as  servants  of  the 
state,  and  no  other. 

There  is  nothing  in  any  of  the  cases  in  this  court  that  are  relied 
on,  which,  to  our  minds,  authorizes  any  such  relief  as  is  asked. 

In  Oshom  v.  Bank  of  V.  S.  9  Wheat.  788,  .which  is  the  leading 
case  and  cited  as  authority  in  all  the  others,  the  object  was  to  pre- 
vent money  which  had  been  unlawfully  taken  out  of  the  bank  by  the 
officers  of  the  state  from  getting  into  the  treasury.  The  money  was, 
in  legal  effect,  stopped  while  passing  from  the  bank  to  the  treasury. 
The  controlling  facts  are  thos  stated  by  Chief  Justice  Mabshall  in 
the  opinion,  (page  868 :) 

"But  when  we  reflect  that  the  defendants  Osbom  and  Harper  are  incon- 
testably  liable  for  the  full  amount  of  the  money  taken  out  of  the  bank;  that 
the  defendant  Currie  is  also  responsible  for  the  sum  received  by  him,  it  hav 
ing  come  to  his  hands  with  the  full  knowledge  of  the  unlawful  means  by  which 
it  was  acquired;  that  the  defendant  Sullivan  is  also  responsible  for  the  sum 
speclflcallj  delivered  to  him,  with  notice  that  it  was  the  property  of  the  bank, 
unless  the  form  of  having  made  an  entry  on  the  books  of  the  treasury  can 
countervail  the  fact  that  it  was,  in  truth,  kept  untouched,  in  a  trunk,  by  it- 
self, as  a  deposit,  to  await  the  event  of  the  pending  suit  respecting  it, — we  may 


Digitized  by 


Google 


8TATB   V.  JDVBL.  -    189 

lay  it  down  as  a  proposition,  safely  to  be  affirmed,  that  all  the  defendants  In 
the  case  were  liable  in  an  action  at  law  for  the  amount  of  this  decree.  If  the 
original  injunction  was  properly  awarded,  for  the  reasons  stated  in  the  preced- 
ing part  of  this  opinion,  the  money,  having  reached  the  hands  of  all  those  to 
whom  it  afterwards  came  with  notice  of  that  injunction,  might  be  pursued,  so 
long  as  it  remained  a  distinct  deposit,  neither  mixed  with  the  money  of  the 
treasury,  nor  put  into  circulation.  *  *  *  The  money  of  the  banlc  had  been 
taken,  without  authority,  by  some  of  the  defendants,  and  wiis  detaiued  by  the 
only  person  who  was  not  an  original  wxong-doer,  in  a  specific  form ;  so  that 
detinue  might  have  been  maintained  for  it,  had  it  l)een  in  the  power  of  the 
bank  to  prove  the  facts  which  are  necessary  to  establish  the  identity  of  the 
property  sued  for." 

Under  this  state  of  facts  the  order  for  its  retam  involved  no  ques- 
tion of  po\rer  to  interfere  with  what  was  actually  in  the  treasury. 
The  officers  stood  in  the  place  of  a  sheriff  who  had  levied  an  execu- 
tion on  goods  and  was  sued  to  test  his  right  to  keep  them,  and  the 
principle  applied  in  the  decision  is  thus  stated  in  the  head-note  of 
the  report :  "A  court  of  equity  will  interpose  hy  injunction  to  prevent 
the  transfer  of  a  specific  thing,  which,  if  transferred,  will  be  irre- 
trievably lost  to  the  owner,  such  as  negotiable  stocks  and  securities." 
Thus  the  money  seized  was  kept  out  of  the  treasury,  because  if  it  got 
in,  it  would  be  irretrievably  lost  to  the  bank,  since  tbe-state  could  not 
be  sued  to  recover  it  back.  No  one  pretended  that  if  the  money  had 
been  actually  paid  into  the  treasury,  and  had  become  mixed  with  the 
other  money  there,  it  could  have  been  got  back  from  the  state  by  a 
suit  against  the  officers.  They  would  have  been  individually  liable 
for  the  unlawful  seizure  and  conversion,  but  the  recovery  would  be 
against  them  individually  for  the  wrongs  they  had  personally  done, 
and  could  have  no  effect  on  the  money  which  was  held  by  the  state. 
Certainly  no  one  would  ever  suppose  that  by  a  proceeding  against 
the  officers  alone,  they  could  be  held  as  trustees  for  the  bank,  and 
required  to  set  apart  from  the  moneys  in  the  treasury  an  amount 
equal  to  that  which  had  been  improperly  put  there,  and  hold  it  for 
the  discharge  of  the  liability  which  the  state  incurred  by  reason  of 
the  unlawful  exaction. 

In  Davis  v.  Oray,  16  Wall.  203,  the  receiver  of  a  land-grant  rail- 
road  obtained  an  injunction  against  the  governor  and  commissioner 
of  the  land-office  of  Texas  to  restrain  them  from  incumbering,  by 
patents  to  others,  lands  which  had  been  contracted  to  the  railroad 
company.  The  legal  title  was  in  the  state,  but  the  equitable  title  in 
the  company.  The  specific  tracts  of  land  in  dispute  were,  by  ttift 
contract  which  had  been  made,  segregated  from  the  public  domain 
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and  set  apart  for  the  company.  The  case  rests  on  the  same  prin- 
ciple it  would  if  patents  had  been  actually  issued  to  the  company, 
and  the  state,  through  its  officers,  was  attempting  to  place  a  cloud 
on  the  title  by  granting  sabseqaent  patents  to  others. 

In  Board  of  Liquidation  v.  MeComb,  92  U.  S.  581,  whioh  arose  under 
the  same  act  of  1874  that  we  are  now  considering,  the  board  of  liqui- 
dation was  enjoined,  at  the  instance  of  bondholders,  from  admitting 
to  the  privileges  of  the  compromise  proposed  by  the  state  certain 
persons  other  than  those  originally  provided  for  and  on  different 
terms.  And  this  clearly  because  the  board  of  liquidation  was,  by 
the  very  terms  of  the  law,  charged  with  the  duty  of  exchanging  the 
bonds  specifically  set  apart  by  the  contract  for  a  particular  purpose, 
and  every  bona  fide  bondholder,  by  accepting  the  compromise  offered, 
became  personally  interested  in  securing  the  due  administration  of 
the  trust  which  had  thus  been  committed  to  the  board.  In  fact,  the 
board  held  the  new  issue  of  bonds  in  trust,  and  every  one  who  gave 
up  his  old  obligations  and  accepted  the  new  in  settlement  became  a 
beneficiary  under  the  trust,  and  might  act  accordingly. 

In  this  case,  however,  there  is  no  snob  trust.  As  has  already  been 
said,  the  board  is  charged  with  no  duty  in  respect  to  the  taxes,  except 
in  connection  with  the  purchase  of  bonds  whenever  there  are  funds 
which  can  be  used  in  that  way.  The  auditor  and  treasurer  are  re. 
quired  to  audit  and  pay  the  coupons  as  they  are  presented,  but  that 
does  not  make  them  trustees  for  the  bondholders  of  the  money  in  the 
treasury  out  of  whioh  the  payment  is  to  be  made.  They  may  draw 
on  the  fund  raised  to  make  the  payment,  but  that  is  the  extent  of 
their  official  control  over  it.  The  law  has  never  made  it  a  part  of  their 
official  duty  to  separate  from  the  other  moneys  in  the  treasury  that 
which  was  realized  from  the  taxes  in  question,  and  hold  it  in  trust 
for  the  bondholders.  The  state  has  contracted  not  to  use  this  money 
in  any  other  way  than  to  pay  the  debt,  but,  as  against  the  state, 
the  officers  have  no  right  to  say  they  will  keep  it  for  that  purpose 
only.  It  may  he,  without  donbt,  easily  ascertained  from  the  accounts 
how  much  of  the  money  on  hand  is  applicable  to  the  payment  of  this 
class  of  debts,  but  the  law  nowhere  requires  the  setting  apart  of  this 
fund  any  more  than  others  from  the  common  stock.  In  the  treasury 
all  funds  are  mingled  together,  and  kept  so  until  called  for  to  meet 
specific  demands. 

In  the  Arlington  Case,  decided  at  this  term|*  it  was  held  that  the  offi- 

*1  Sup.  Ot.  Bep.  240. 
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eers  of  the  United  States,  holding  in  their  official  oapaoity  the  pos- 
Bessiou  of  lands  to  whioh  the  United  States  had  no  title,  could  be 
required  to  sorrender  their  possession  to  the  rightful  o^mer,  even  though 
the  United  States  \7ere  not  a  party  to  the  judgment  under  which  the 
eviction  was  to  be  had.  Here,  however,  the  money  in  question  is 
lawfully  the  property  of  the  state.  It  is  in  the  manual  possession  of 
an  officer  of  the  state.  The  bondholders  never  owned  it.  The  most 
they  can  claim  is  that  the  state  ought  to  use  it  to  pay  their  coupons, 
but  until  so  used  it  is  in  no  sense  theirs. 

Little  need  be  said  with  special  reference  to  the  suit  tottiumdamus. 
In  this  no  trust  is  involved,  but  the  simple  question  presented  is 
whether  s  single  bondholder,  or  a  committee  of  bopdholders,  can,  by 
the  judicial  writ  of  mandamm,  compel  the  executive  officers  of  the 
state  to  perform  generally  their  several  duties  under  the  law.  The 
relators  do  not  occupy  the  position  of  creditors  of  the  state  demand- 
ing payment  from  an  executive  officer  charged  with  the  ministerial 
duty  of  taking  the  money  from  the  public  treasury  and  handing  it 
over  to  them,  and,  on  his  refusal,  seeking  to  compel  him  to  perform 
that  specific  duty.  What  they  ask  is  that  the  auditor  of  state,  the 
treasurer  of  state,  and  the  board  of  liquidation  may  be  required  to 
enforce  the  act  of  1874,  and  "carry  out,  perform,  and  discharge  each 
and  every  one  of  the  ministerial  acts,  things,  and  duties  respectively 
required  of  them,  *  *  •  according  to  the  full  and  true  intent 
and  purport  of  that  act."  Certainly  no  suit  begun  in  the  circuit  court 
for  such  relief  would  be  entertained,  for  that  court  can  ordinarily 
grant  a  writ  of  mandamue  only  in  aid  of  some  existing  jurisdiction. 
Bath  Co.  V.  Ames,  13  Wall.  247;  Davenport  v.  Dodge  Co.  105  U.  S. 
242.  Our  attention  has  been  called  to  no  case  in  the  state  courts  of 
Louisiana  in  which  such  general  relief  has  been  afforded,  and  the 
jurisdiction  of  the  circuit  court  was,  therefore,  in  no  way  enlarged 
through  the  operation  of  the  removal  acts,  even  if  this  is  a  case  whioh 
was  properly  removed, — a  question  we  do  not  deem  it  necessary  now 
to  decide.  The  remedy  sought,  in  order  to  be  complete,  would  require 
the  court  to  assume  all  the  executive  authority  of  the  state,  so  far  as 
it  related  to  the  enforcement  of  this  law,  and  to  supervise  the  conduct 
•f  all  persons  charged  with  any  official  duty  in  respect  to  the  levy, 
collection,  and  disbursement  of  the  tax  in  question  until  the  bonds, 
principal  and  interest,  were  paid  in  full,  and  that,  too,  in  a  proceed- 
ing to  which  the  state,  as  a  state,  was  not  and  could  not  be  made  a 
party.     It  needs  no  argument  to  show  that  the  political  power  can- 
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Qot  be  thus  oasted  of  its  jnrisdiotian,  and  the  judiciary  set  in  its 
place.  When  a  state  submits  itself,  without  reservation,  to  the 
jurisdiction  of  a  court  in  a  particular  case,  that  jurisdiction  may  be 
used  to  give  full  effect  to  what  the  state  has  by  its  act  of  submission 
allowed  to  be  done;  and  if  the  law  permits  coercion  of  the  public 
officers  to  enforce  any  judgment  that  may  be  rendered,  then  such  co- 
ercion may  be  employed  for  that  purpose.  But  this  is  very  far  from 
authorizing  the  courts,  when  a  state  cannot  be  sued,  to  set  up  its 
juiisdiction  over  the  officers  in  charge  of  the  public  moneys,  so  as  to 
control  them  as  against  the  political  power  in  their  administration  of 
the  finances  of  the  state.  In  our  opinion  to  grant  the  relief  asked 
for  in  either  of  these  cases  would  be  to  exercise  such  a  power. 

The  decree  in  the  suit  in  equity  and  the  judgment  in  that  for 
mandamua  are  affirmed. 

FiBLD,  J.,  dissenting.  I  am  not  able  to  concur  in  the  judgment  in 
these  cases,  and  I  will  briefly  state  my  reasons.  I  admit  that  the 
rule  of  the  common  law,  that  the  sovereign  cannot  be  held  amenable 
to  process  in  his  own  courts  without  his  consent,  is  applied  in  this 
country  to  the  state,  under  which  designation  are  included  the  people 
within  its  territorial  limits,  in  whom  resides  whatever  sovereignty 
the  state  possesses.  But  they  act  and  speak  in  this  country,  at  least 
in  times  of  peace,  only  through  the  constitution  and  laws.  For  their 
will  we  must  look  to  these  manifestations  of  it.  If  in  that  way  they 
consent  to  suits,  either  directly  against  themselves  by  name,  or 
against  any  of  their  authorized  agents,  there  can  be  no  reasons  of 
policy  or  of  law  against  issuing  process  in  proper  cases  to  bring 
them  or  their  agents  before  the  court.  And  if,  in  that  way, — that  is, 
by  their  constitution  or  laws, — ^they  direct  their  officers  to  do  or  omit 
certain  things,  in  the  doing  or  omission  of  which  individuals  are  in- 
terested, and  they  provide  appropriate  remedies  to  compel  or  enjoin 
the  performance  of  those  things,  there  can  be  no  reason  why  such 
remedies  should  not  be  resorted  to  when  private  rights  are  involved. 
A.nd  such  is  the  case  with  respect  to  the  subjects  of  the  present  suits. 
The  state  of  Louisiana  entered  into  certain  engagements  with  her 
creditors;  she  embodied  them  in  the  most  solemn  form  in  a  statute 
and  in  her  organic  law ;  she  provided  for  the  levying  of  a  tax  to  pay 
ihose  creditors;  she  prescribed  certain  duties  for  designated  officers 
to  perform  in  its  collection  and  disbursement ;  she  made  it  a  felony 
for  those  officers  to  divert  the  fond  thus  raised  to  other  purposes; 
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she  declared  that  no  farther  legislation  shoold  be  necessary  foi  the 
eolleotion  of  the  tax  or  the  appropriation  of  the  proceeds,  and  that 
for  the  collection  and  payment  of  the  tax  the  jadioial  power  of  the 
state  should  be  exercised  when  necessary.  The  plaintiffs  in  these 
snits  seek  the  enforcement  of  these  engagements,  and  they  are  re- 
sisted merely  beoanse  the  engagements  are  repudiated  by  the  state, 
and  this  court  holds  that  it  has  no  power  to  stay  the  repudiation. 

That  the  character  and  object  of  these  suits  may  more  clearly  ap- 
pear  I  will  briefly  give  the  history  of  the  action  of  the  state.  Prior 
to  1874  Louisiana  had  contracted  an  'indebtedness  amounting  to 
about  $18,000,000.  She  asserted  that  a  large  portion  of  it  had  been 
fraudulently  contracted;  while  the  holders  contended  that  their 
claims  were  valid,  and  that  she  was  legally  and  equitably  bound  there- 
for. Under  these  oironmstances,  and  with  a  view  to  determine  the 
conflicting  claims  of  the  parties,  and  to  liquidate  and  settle  her  in- 
debtedness, she  proposed  to  issue  new  bonds  for  60  per  oelit.  of  the 
alleged  indebtedness,  upon  the  surrender  of  the  claims;  and  to  induce 
the  surrender  offered  to  make  various  enactments  to  secure  the  prin- 
cipal and  interest  of  the  new  bonds.  In  1874  she  passed  an  act, 
known  as  act  No.  3  of  the  laws  of  that  year,  entitled : 

"An  act  to  provide  for  funding  obligations  of  the  state  by  exchange  for 
bonds ;  to  provide  for  principal  and  interest  of  said  bonds ;  to  establish  a  board 
of  liquidation;  to  authorize  certain  Judicial  proceedings  against  it;  ifi  define 
and  punish  violations  of  this  act;  to  prohibit  certain  officers  diverting  funds, 
except  as  provided  by  law,  and  to  punish  violations  therefor;  to  levy  a  con- 
tinuing tax  and  provide  a  continuing  appropriation  for  said  bonds ;  to  make  a 
contract  between  the  state  and  holders  of  said  bonds;  to  prohibit  injunctions 
in  certain  cases ;  to  limit  the  indebtedness  of  the  state  and  to  limit  state  taxes ; 
to  annul  certain  grants  of  state  aid;  to  prohibit  the  modification.'novation,  or 
extension  of  any  contract  heretofore  made  for  state  aid;  to  provide  for  the 
receipt  of  certain  warrants  for  certain  taxes;  and  to  repeal  all  conflicting 
laws." 

By  this  act  the  governor,  lieutenant  governor,  auditor,  treasurer, 
secretary  of  state,  and  speaker  of  the  house  of  representatives,  and 
a  seventh  person  to  be  selected  by  them,  called  a  fiscal  agent,  were 
constitnted  a  board  of  liquidation,  and  were  authorized  to  issue 
bonds  of  the  state,  to  be  called  oonsolidation  bonds,  payable  in' 
40  years,  with  interest  at  7  per  cent.,  and  to  exchange  them  for  valid 
outstanding  bonds  and  auditor's  warrants  at  the  rate  of  60  cents  on 
the  dollar.  The  interest  was  to  be  payable  semi-annually,  on  the  first 
of  January  and  July  of  each  year,  and  for  it  coupons  were  to  be  an- 
nexed to  the  bonds. 
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The  act  levied  an  annual  tax  of  five  and  a  half  mflls  on  the  dol> 
lar  of  the  asaesBed  value  of  all  real 'and  personal  property  in  the 
state,  and  declared  that  it  should  be  collected  for  the  parpose  of 
paying  the  principal  and  interest  of  the  eonsolidated  bonds,  and 
that  the  revenue  derived  therefrom  was  thereby  "set  apart  and 
appropriated  to  that  purpose,  and  no  other,"  and  that  it  should  be 
a  felony  for  the  fiscal  agent,  or  any  officer  of  the  state  or  of  the 
board  of  liquidation,  to  divert  the  fund  from  its  legitimate  channel. 
It  also  declared  that  this  tax,  which  is  called  an  interest  tax,  "shall 
he  a  continuing  anntuil  tax  until  the  $aid  eonaoUdated  bondi  $hall  be 
paid  or  redeemed,  principal  and  intereet;  and  the  $aid  appropriation 
ehaU  he  a  continuing  annual  appropriation  during  the  $ame  period,  and 
ihia  levy  and  appropriation  ehall  authorize  and  make  it  the  duty  of  the 
auditor  and  treasurer,  and  the  taid  board  reepeetivelsf,  to  eoUeet  $aid  tax 
annually,  and  pay  eaid  intereet  and  redeem  the  taid  bondt  imtU  the  $ame 
thall  be  fully  discharged." 

One  section  also  provided  "that  any  judge,  t(a«oollector,  or  any 
officer  of  the  state  obstructing  the  execution  of  this  act,  or  any  part 
of  it,  or  failing  to  perform  his  official  duty  thereunder,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  punished 
by  imprisonment  not  exceeding  five  years,  and  by  fine  not  exceeding 
|2,000,  at  the  discretion  of  the  court." 

Another  section  enacted  that  each  provision  of  the  act  should  be, 
and  it  was  declared  to  be,  "a  contract  between  the  state  of  Louisiana 
and  each  and  every  holder  of  the  bonds"  issued  under  the  act. 

But,  as  though  this  act  was  not  of  itself  a  sufficient  assurance  of 
the  unalterable  purpose  of  the  state  to  fulfill  the  promise  it  contained, 
an  amendment  to  her  constitution  was  proposed  and  adopted,  of  which 
the  following  is  the  first  section : 

"  The  issue  of  consolidated  bonds,  authorized  by  the  general  assembly  of  the 
otAte,  at  its  regular  seBsiou  in  the  year  1874,  is  hereby  declared  to  create  a  valid 
eontraet  between  the  state  and  aaoft  and  every  holder  of  said  bonds,  which  the 
state  shaXl  by  no  means  and  in  no  toiae  impair.  The  said  bonds  shall  be  a 
valid  obligation  of  the  state  in  favor  of  any  holder  thereof,  and  no  court  shall 
enjoin  the  payment  of  the  principal  or  interest  thereof,  or  the  levy  and  collec- 
tion of  the  ttk  therefor ;  to  secure  such  levy,  collection,  and  payment,  the  judi* 
cial  power  shall  be  exercised  when  necessary.  The  tax  required  for  the  pay> 
nient  of  the  principal  and  interest  of  said  bonds  shall  be  assessed  and  collected 
each  and  every  year  until  the  bonds  shall  be  paid,  principal  and  interest,  and 
the  proceeds  shall  be  paid  by  the  treasurer  of  the  state  to  the  holders  of  said 
bonds,  as  the  principal  and  interest  of  the  same  shall  fall  due,  and  na  farther 
legislation  or  appropriation  sJtaU  be  requisite  for  the  said  assessment  and  oo2- 
lection,  and  for  such  payment  from  the  treasury." 
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It  ironld  pnaale  the  wit  of  man  t»  find  anywhere  in  the  legislation 
of  the  world  a  more  perfect  assaranoe  of  the  fixed  purpose  of  a  state 
to  keep  faith  with  her  creditors,  or  of  a  pledge  of  a  portion  of  her 
revenues  for  their  payment,  or  of  the  submission  of  her  officers  to  the 
compolsozy  process  of  the  judicial  tribunals,  if  necessary,  to  carry 
oat  her  engagements.  With  the  knowledge  that  the  federal  constitu- 
tion ordains  "that  no  state  shall  pass  any  law  impairing  the  obliga- 
tions of  contracts,"  Louisiana  proclaims  that  each  provision  of  the  act 
shall  be  and  is  thereby  declared  to  be  a  contract  between  her  and  each 
and  every  holder  of  the  bonds  issued  under  the  act.  And  the  consti* 
tutional  amendment  reiterates  substantially  the  same  thing  by  de- 
claring that  the  issue  of  the  consolidated  bonds  created  a  valid  con- 
tract between  the  state  and  each  and  every  holder  of  said  bonds, 
"which  the  atate  shall  by  no  means  and  in  no  wise  impair." 

Under  this  act  and  the  constitutional  amendment,  obligations  of  the 
state,  amounting  to  over  $12,000,000,  were  surrendered,  and  bonds 
taken  for  60  per  cent,  of  their  amount,  which  are  held  all  over  the 
country.  The  complainants  in  the  injunction  suit,  and  the  petition- 
ers for  the  mandamus,  hold  for  themselves  and  others,  whom  they 
represent,  |900,000  of  the  bonds.  The  interest  on  them  has  not  been 
paid,  and  yet  a  portion  of  the  tax  levied  to  meet  such  interest  has 
been  collected  and  is  now  in  the  hands  of  the  treasurer  of  the  state, 
one  of  the  board  of  liquidation.  The  amount  is  admitted  to  be  about 
$300,000,  and  as  collections  were  being  made  when  this  admission 
was  given,  there  is  now,  probably,  a  much  larger  amount  in  his  hands. 
In  both  suits  it  is  alleged  that  the  treasurer  and  other  officers  of  the 
state  intend  to  use  the  funds  thus  collected  for  other  purposes  than 
the  payment  of  the  interest.  In  one  of  them  an  injunction  is  asked 
against  such  a  perversion  of  the  funds.  In  the  other  a  mandamus  is 
asked  to  compel  the  application  of  the  funds  to  the  payment  of  the 
interest,  and  also  the  collection  of  the  taxes  authorized  by  the  act  of 
1874,  and  the  constitutional  amendment  of  that  year,  to  meet  further 
interest  as  it  shall  become  due.  Why  should  not  both  of  these  prayers 
be  granted  ?  The  only  answer  offered  is  that  in  1879  Louisiana  adopted 
a  new  constitution,  which  reduced  the  interest  on  the  consolidated 
bonds  to  2  per  cent,  per  annum  for  five  years,  to  3  per  cent,  for  fif • 
teen  years  afterwards,  and  to  4  per  cent,  thereafter,  with  a  proviso 
that  the  holders  of  the  bonds  might  take  new  bonds  for  75  per  cent,  on 
the  dollar,  drawing  4  per  cent,  interest. 

The  new  constitution  also  directed  that  the  coupon  of  the  consoli. 
dated  bonds  falling  due  January  1,  1880,  should  be  remitted,  and 
V.2— 10 
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that  the  interest  taxes  collected  for  its  payment  shonld  be  transferred 
to  defray  the  expenses  of  the  state  government.  The  change  in  the 
rate  of  interest  and  the  remission  of  the  coupon  falling  due  January 
],  1880,  were  made  without  the  consent  of  the  bondholders,  or  any 
consultation  with  them.  Of  coarse  the  new  constitution,-  in  these 
provisions,  is  a  repudiation  of  the  engagements  of  the  act  of  1874 
and  of  the  constitutional  amendment  of  that  year,  and  is  a  direct  vio- 
lation of  the  inhibition  of  the  federal  constitution  against  the  impair- 
ment of  the  obligation  of  contracts. 

Is  this  inhibition  against  the  repudiation  by  the  state  of  her  en- 
gagements of  any  efficacy?  The  majority  of  the  court  answer  "No." 
I  answer,  adhering  to  the  doctrines  taught  by  a  long  line  of  illustri- 
ous judges  preceding  me,  "Tes,  it  is;"  and,  though  now  denied,  I  feel 
confident  that  at  no  distant  day  its  power  will  be  reasserted  and 
maintained.  In  that  faith  I  dissent  from  the  judgment  of  my  asso- 
ciates, and  I  shall  continue  to  do  so  on  all  proper  occasions,  until  the 
prohibition  inserted  in  the  constitution  as  a  barrier  against  the  agra- 
rian and  despoiling  spirit,  which  both  precedes  and  follows  a  breach 
public  faith,  is  restored  to  its  original  vigor. 

The  question  whether  the  court  will  restrain  the  diversion  of  the 
funds  in  the  hands  of  the  treasurer,  a  member  of  the  board  of  liquida- 
tion, is  to  be  considered  precisely  as  though  the  new  constitution  had 
never  been  adopted.  The  inhibition  of  the  federal  constitution  is 
upon  the  state  and  not  merely  upon  her  legislature.  All  the  author- 
ity which  her  people  can  confer,  whether  by  constitutional  enactment 
or  legislative  provision,  is  subject  to  the  inhibition.  Her  people  are 
at  all  times,  under  the  constitution  of  the  United  States,  subject  to  its 
restrictions,  as  they  are  entitled  to  its  privileges.  They  cannot  law- 
fully insert  in  any  constitution  or  organic  law  provisions  contraven- 
ing that  instrument.  They  cannot  authorize  their  legislature  to  pass 
a  bill  of  attainder,  or  an  ex  post  facto  law,  or  a  law  impairing  the 
obligation  of  contracts,  nor  can  they  embody  in  their  constitution 
clauses  amounting  to  or  operating  as  such  enactments.  Any  such 
authority  or  clauses  would  be  treated  as  nugatory  and  futile  by  all  tri- 
bunals holding  that  the  constitution  of  the  United  States  is,  what  on 
its  face  it  is  declared  to  be,  the  supreme  law  of  the  land.  Therefore, 
the  new  constitution  of  Louisiana  stands  before  us,  with  respect  to 
her  past  contracts,  with  no  greater  weight  than  would  a  legislative 
enactment  containing  similar  provisions;  and  what  the  state  author- 
izes to  be  done  by  her  judicial  tribunals  against  her  officers,  in  th« 
collection  of  the  tax  and  the  application  of  the  moneys  raised  for  tb*. 
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payment  of  the  interest  on  the  bonds,  oan  be  done  by  the  Jadioial  tri- 
bonals  of  the  federal  government  when  a  case  is  transferred  to  them 
from  a  state  oonrt. 

If  the  new  constitution  had  never  been  adopted  there  could  be  no 
question  as  to  the  power  of  the  state  courts  to  require  that  the  moneys 
collected  be  applied  to  the  payment  of  the  interest.  It  would  not 
only  have  been  the  duty  of  the  board  of  liquidation  to  thus  apply 
them,  but  it  would  have  been  a  felony  to  refuse  to  do  so.  Now, 
whatever  enactment,  constitutional  or  legislative,  impairs  the  obliga- 
tion of  the  contract  with  the  bondholders — that  is,  abrogates  or  less- 
ens the  means  of  its  enforcement — ^is  void.  Therefore,  the  new  con- 
stitution, as  to  that  contract,  is  to  be  treated  as  though  it  never 
existed.  As  said  by  this  court,  without  a  dissenting  voice,  only  two 
years  ago,  in  Wolf  v.  New  Orlearu : 

"Legislation  producing  this  latter  result,  (impairment  of  the  obligation  of 
a  contract,  by  abrogating  or  lessening  the  means  of  its  enforcement,)  not  in- 
directly as  a  consequence  of  legitimate  measures  taken,  aa  will  sometimes  hap- 
pen, but  directly  by  operating  upon  those  means,  is  prohibited  by  the  consti- 
tution, and  must  be  disregarded,  treated  as  though  never  enacted,  by  all  courts 
recognizing  the  constitution  as  the  paramount  law  of  the  land."  103  U.  S. 
865. 

And  again,  in  the  same  case : 

*•  The  prohibition  of  the  constitution  against  the  passage  of  laws  impairing 
the  obligation  of  contracts  applies  to  the  contracts  of  the  state,  and  to  those 
of  its  agents  acting  under  its  authority,  aa  well  as  to  contracts  between  iudt- 
viduals.  And  that  obligation  is  impaired,  in  the  sense  of  the  constitution, 
when  the  means  by  which  a  contract  at  the  Idme  of  its  execution  could  be  en- 
forced— ^that  is,  by  which  the  parties  could  be  obliged  to  perform  it — are  reri- 
dered  less  efficacious  by  legislation  operating  directly  upon  those  means." 
Id.  367. 

No  reason  in  law,  therefore,  any  more  than  in  morals,  can  be  given 
why  the  mandates  of  the  act  of  1874  and  the  constitutional  amend- 
ment of  that  year  should  not  be  carried  out.     There  is  nothing  in 
the  fact  that  the  defendants  are  officers  of  the  state.     The  books  are 
'  full  of  cases  where  executive  and  administrative  officers  of  a  state 

I  have  been  required  by  the  judiciary  to  do  certain  acts  or  been  en- 

*  joined  from  doing  them.    And  it  has  not  been  deemed  an  answer  to 

ihe  proceeding  that  the  state  was  interested  in  the  controversy. 

In  Oaborn  v.  Bank  of  U.  S.,  decided  in  1824,  an  injunction  was 
sustained  against  the  treasurer  and  auditor  of  Ohio  to  prevent  the 
seizure  of  moneys  belonging  to  the  bank  in  payment  of  taxes  levied 
under  an  unoonstitntional  law  of  the  state.    It  was  urged  with  much 
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seal  that  the  state  of  Ohio,  though  not  nominally  a  defendant,  mw 
the  real  party  in  interest,  and  that  the  snit  was  in  fact  against  the 
state,  which  it  was  conceded  coold  not  be  sued  directly.  But  the 
court  said,  Chief  Justice  MABSHiiiL  delivering  the  opinion : 

"If  the  state  of  Ohio  coald  bave  been  made  a  party  defendant,  it  can 
scarcely  be  denied  that  this  would  be  a  strong  case  for  an  injunction.  Tlie 
objection  1b  that  as  the  real  party  cannot  be  brought  before  the  court  a  suit 
cannot  be  sustained  against  the  agents  of  tliat  party;  and  cases  have  been 
cited  to  show  that  a  court  of  chancery  will  not  make  a  decree  unless  all  those 
who  are  substantially  interested  be  made  parties  to  the  suit  This  is  cer^ 
tainly  true  where  it  is  in  the  power  of  the  plaintiff  to  make  them  parties;  but 
if  the  person  who  is  the  real  principal,  the  person  who  is  the  true  source  of 
the  mischief,  by  whose  power  and  for  whose  advantage  it  is  done,  be  himself 
above  the  law.  be  exempt  from  all  judicial  process,  it  would  be  subversive  of 
the  best«0tablished  principles  to  say  that  the  laws  could  not  afford  the  same 
remedies  against  the  agent  employed  in  doing  the  wrong  which  they  would 
afford  against  him  could  his  principal  be  enjoined  in  the  snit"  9  Wheat.  738. 
842. 

These  viewB,  as  was  said  in  the  opinion  in  the  Arlington  Cast,  lately 
before  ns,  [1  Bop.  Or.  Bbp.  240,]  have  never  been  overmled;  and 

the  case  is  cited  with  approval  in  Davis  v.  Oray,  decided  in  1872, 
as  establishing,  among  other  propositions,  that — 

"  Where  the  state  is  concerned,  the  state  should  be  made  a  party,  if  It  could 
be  dona  That  it  cannot  be  done  is  a  sufficient  reason  for  the  omission  to  do 
it,  and  the  court  may  proceed  to  decree  against  the  officers  of  the  state  in  all 
respects  as  if  the  state  were  a  party  to  the  record.  In  deciding  who  are  par- 
ties to  the  suit,  the  court  will  not  look  beyond  the  record.  Making  a  state  of- 
ficer a  party  does  jiot  make  the  state  a  party,  although  her  law  may  have 
prompted  bis  action,  and  the  state  may  stand  behind  him  as  the  real  party 
in  interest."    16  Wall.  220. 

In  Davi$  v.  Oray  the  governor  of  Texas  was  enjoined  from  execut- 
ing patents  of  certain  lands,  the  sale  of  which  her  constitution  had 
authorized,  apon  the  supposition  that  the  title  of  a  corporation  to 
them  had  been  lost.  In  considering  the  right  of  a  private  party  to 
maintain  snit  against  the  executive  officer  of  the  state,  inasmuch  as 
a  suit  could  not  be  brought  directly  against  the  state,  the  oonrt  reas- 
serted the  doctrine  announced  in  Otborn  T.  Bank  of  V.  8. 

The  objection  suggested  was  also  considered  and  disposed  of  in 
Board  of  Liquidation  v.  McComb,  a  case  against  these  very  officers, 
decided  in  1876.  There  the  board  undertook  to  liquidate  a  debt  con- 
tracted in  reconstructing  and  keeping  in  repair  levees  oni  the  Missis- 
sippi river,  with  consolidated  bonds  issued  under  the  act  of  1874,  pur- 
suant to  the  authority  of  a  subsequent  statute  of  the  legislature.    A 
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«iti2en  of  Delaware  holding  some  of  theroonaolidated  bonds  contended 
that  the  levee  debt  was  not  one  of  the  debts  to  fond  which  these  bonds 
had  been  issued,  and  that  the  use  of  them  for  that  purpose  would  de- 
feat one  of  the  benefits  of  the  funding  scheme.  He  therefore  applied 
to  the  circuit  court  of  the  United  States  for  an  injunction  to  restrain 
the  board  from  funding  the  levee  debt  with  those  bonds,  and  obtained 
it.  On  final  decree  the  injunction  was  made  perpetual,  and  this 
court  afSrmed  the  decree. 

"  In  our  judgment,  therefore,"  said  this  court,  speaking  by  Mr.  Justice 
Bbadust,  "the  court  below  was  right  in  granting  the  injunction  as  to  the 
Asonsolidated  bonds,  if  the  defendants,  oocupying  the  official  position  they  do, 
are  amenable  to  such  process.  On  this  branch  of  the  subject,  the  numerous 
but  well-considered  cases  heretofore  decided  by  this  court  leave  little  to  be 
said.  The  objections  to  proceeding  against  state  officers  by  mandamtu  or  in- 
junction are — First,  that  it  is  in  efFect  proceeding  against  the  state  itself ;  and, 
teoonctty,  that  it  interferes  with  the  official  discretion  vested  in  the  officei-s.  It 
is  conceded  that  neither  of  these  things  can  be  done.  A  state,  without  its  con- 
sent, cannot  be  sued  by  an  individual,  and  a  court  cannot  substitute  its  own 
discretion  for  that  of  executive  officers,  in  matters  belonging  to  the  proper  ju- 
risdiction of  the  latter.  But  it  has  been  well  settled  that  when  a  plain  official 
duty,  requiring  no  exercise  of  discretion,  is  to  be  performed,  and  performance 
is  refused,  any  person  who  will  !<ustain  personal  injury  by  such  refusal  may 
have  a  mandamus  to  compel  its  performance;  and  when  such  duty  is  threat- 
ened to  be  violated  by  some  positive  official  act,  any  person  who  will  sustain 
personal  injury  thereby,  for  which  adequate  compensation  cannot  be  had  at 
law,  may  have  an  injunction  to  prevent  it.  In  such  cases,  the  writs  of  man- 
damus and  injunction  are  somewhat  correlative  to  each  other.  In  either  case, 
if  the  officer  plead  the  authority  of  an  unconstitutional  law  for  the  non-perf  orm. 
ance  or  violation  of  his  duty,  it  will  not  prevent  the  issuing  of  the  writ.  An 
unconstitutional  law  will  be  treated  by  the  courts  as  null  and  void."  92  U. 
8.  541. 

Nor  is  there  any  force  in  the  objection  that  the  funds  which  the 
oomplainants  and  petitioners  seek  to  reach  are  in  the  treasury  of  the 
state. .  They  are  appropriated  by  the  law  of  1874,  and  by  the  con- 
stitutional amendment  of  that  year,  to  the  payment  of  the  interest 
on  the  consolidated  bonds.  The  statute  declares  that  the  revenue 
derived  firom  the  taxes  levied  to  pay  the  interest  and  principal  of  the 
bonds  is  "set  apart,  and  appropriated  to  that  purpose,  and  no  other;" 
that  "the  said  appropriation  shall  be  a  continuing  annual  appropria- 
tion" nntil  the  bonds  are  paid  or  redeemed,  principal  and  interest; 
and  that  "it  shall  be  deemed  a  felony  for  the  fiscal  agent,  or  any  of 
fioer  of  the  state  or  board  of  Uqnidation,  to  divert  the  fund  from  this 
ohanneL"  The  constitutional  amendment  declares  that  no  further 
legislation  than  that  specified  therein  shall  be  requisite  for  the  ap- 
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propriation  of  the  proceeds  of  the  taxes  levied.  Nothing  more  oould 
be  expressed  to  render  the  appropriation  of  the  fund  for  the  interest 
and  principal  of  the  bonds  absolntely  complete.  The  fond  coald  not 
afterwards  be  diverted  to  any  other  purpose.  The  ministerial  dnty 
alone  remained  with  the  officer  of  the  state  having  charge  of  the 
fund,  wherever  it  might  be,  to  apply  it. 

There  would  seem  to  be  an  impression  that  to  constitute  a  valid 
appropriation  there  must  be  some  segregation  of  the  amount  appro* 
priated  from  the  general  mass  of  money  in  the  treasury,  by  which  it 
is  placed  in  packages,  bags,  or  boxes,  separate  from  the  rest  and  set 
one  side.  But  nothing  of  the  kind  is  done,  nor  is  it  required  to  take, 
the  amount  appropriated  from  the  control  of  the  fiscal  officers  of  the 
state  for  other  purposes.  The  appropriation  is  the  legalization  of 
the  use  of  a  designated  amount  in  the  treasury  for  a  specific  object, 
and  an  inhibition  of  its  use  in  any  other  way.  That  is  all.  Hence- 
forth, to  meet  the  appropriation,  the  fiscal  officers  must  retain  the 
designated  amount  in  the  treasury,  but  not  necessarily  separated  in 
packages,  bags,  or  boxes  from  oth^r  funds.  Their  duty  is  purely  minis- 
terial— to  hold  it  and  pay  it  when  called  for.  Were  this  not  so  there 
could  be  no  appropriations  of  moneys  before  their  collection,  which  it 
is  the  constant  practice  of  legislative  bodies  to  make,  in  view  of  an- 
ticipated revenue.  When  the  moneys  are  collected  and  passed  into 
the  treasury,  the  appropriation  is  complete.  They  are,  in  the  eye  of 
the  law,  dedicated  to  a  specific  purpose,  and  the  party  in  whose  be- 
half the  appropriation  is  made  can  compel  its  payment  by  mandamug, 
as  in  the  case  of  appropriations  for  the  salaries  of  judges,  heads  of 
departments,  and  others.  That  writ  is  the  common  and  appropriate 
remedy  to  enforce  such  payment. 

Nor  is  there  any  weight  in  the  objection  that  the  officers  of  the 
state  are  called  upon  to  enforce  the  collection  of  the  tax.  They  are 
simply  called  upon  to  obey  the  mandates  of  the  law  and  constitution 
of  the  state;  both  levy  the  tax,  and  designate  its  amount  and  the  offi- 
cers to  collect  it.  The  statute  declares  that  the  tax  shall  be  a  "con- 
tinual annual  tax"  until  the  bonds  are  paid  or  redeemed.  The  con- 
stitutional amendment  declares  that  "the  tax  required  for  the  payment 
of  the  principal  and  interest  of  said  bonds  shall  be  assessed  and  col- 
lected each  and  every  year  until  the  bonds  shall  be  paid,  principal 
and  interest,  and  the  proceeds  shall  be  paid  by  the  treasurer  of  the 
state  to  the  holders  of  said  bonds,  as  the  principal  and  interest  of  the 
same  shall  fall  dne,  and  no  further  UgislaHon  or  appropriation  $luM  be 
requisite  for  the  said  atteesment  and  coUeetionf  and  for  $ueh  pigment 
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Jrom  Hu  treatury."  Here  are  proTieions  for  levying,  eolleoting,  and 
appropriating,  sufficient  for  these  purposes,  or  language  is  incapable 
of  expressing  them.  Whatever  doubts  might  be  entertained  as  to  the 
authority  of  the  legislature  to  make  a  levy  and  an  appropriation  to  take 
effect  in  subsequent  years,  to  meet  the  interest  then  accruing,  they 
are  removed  by  the  constitutional  amendment.  There  is  nothing;  in 
the  reason  of  the  thing  trhy  the  levy  of  taxes  and  the  appropriations 
for  all  purposes  should  be  made  annually.  They  may  be  made  for 
years  in  advance,  if  the  constitution  of  the  state  so  permits,  in  )rder 
to  provide  for  a  sinking  fund,  or  to  meet  an  expenditure  for  a  (rork 
which  may  take  years  for  its  completion,  or  to  meet,  as  in  this  case, 
future  interest  on  its  indebtedness.  In  some  of  the  states  the  se8> 
sions  of  the  legislature  are  biennial.  The  interval  between  the  ses- 
sions might  be  increased,  and  there  would  be  quite  as  much  objection, 
so  far  as  power  is  eoncemed,  to  the  levy  of  taxes  and  the  appropria- 
tions for  those  periods  as  for  one  year. 

The  tax  provided  and  the  appropriation  of  its  prooeeds  were  made 
for  many  years  by  the  amendment  to  the  constitution,  which  ex- 
pressed at  the  time  the  will  of  the  people  of  the  state.  Nothing  is  to 
be  done  by  the  court,  and  nothing  is  asked  of  it,  but  to  require  that 
thiB  will  be  obeyed. 

There  is  another  reason  suggested  against  the  maintenance  of  tbe 
suits,  not,  as  appears  to  me,  very  potential,  but  which  affects  the  judg- 
ment of  some  able  men — that  the  obligations  of  states  are  purely  hon- 
orary, and  cannot,  therefore,  be  the  subject  of  judicial  cognizance. 
What  is  meant  by  honorary,  so  far  as  I  can  understand  it,  is  that  Ihe 
obligations  may  or  may  not  be  fulfilled  as  the  states  will ;  in  otlier 
words,  that  ihey  are  matters  of  convenience  and  not  of  duty,  to  be 
performed  if  the  caprice  of  the  hour  approve,  to  be  disregarded  if  the 
eaprioe  of  a  subsequent  hour  disapprove.  Or,  to  use  other  terms  of 
explanation,  as  there  is  no  mode  of  compelling  a  state,  by  suit  di- 
rectly against  her,  to  observe  her  obligations,  they  must  be  deemed 
honorary;  that  is,  just  so  far  as  they  may  be  dishonored  without  re- 
dress to  those  who  trusted  to  her  good  faith,  they  are  to  be  deemed 
honorary  obligations. 

Whatever  merit  this  suggestion  may  possess,  it  can  have  no  place 
for  consideration  here.  When  a  state  enters  into  the  markets  of  the 
world  as  a  borrower,  she,  for  the  time,  lays  aside  her  sovereignty  and 
becomes  responsible  as  a  civil  oorporation.  And  although  suits 
against  her,  even  then,  may  not  be  allowed,  her  officers  oan  be  com« 
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polled  to  do  what  she  then  oontraots  that  they  shall  do.  And,  as  to 
these  oonsolidated  bonds,  Louisiana  has  declared  in  her  organic  law 
that  they  created  a  valid  contract  between  her  and  each  and  every 
holder,  which  she  "shall  by  no  means  and  in  no  wise  impair,"  and 
that  no  court  "shall  enjoin  the  payment  of  the  principal  or  interest 
thereof,  or  the  levy  and  collection  of  the  tai  therefor,"  but  that,  to 
secure  them,  her  judicial  power  shall  be  exercised  when  necessary. 
These  engagements  are  not  imperfect  obligations,  mere  honorary 
promises,  which  she  can  keep  or  break  without  accountability. 

If  a  state  can  sncoessfolly  repudiate  her  solemu  obligations,  can 
obtain  the  surrender  of  a  large  portion  of  the  demands  of  her  ored- 
iters  upon  pledges  for  the  more  prompt  payment  of  the  remainder, 
and  then  set  aside  as  worthless  the  pledges  given,  with  no  possibility 
of  redress  to  the  creditors,  either  by  enforcement  of  the  pledges  or 
by  a  return  of  the  surrendered  demands,  what  confidence  can  be  re- 
posed anywhere?  Public  faith  will  be  the  synonym  of  public  dis- 
honesty;  and,  as  I  stated  on  a  former  occasion: 

"If  the  government  will  not  keep  its  faith,  little  better  can  be  expected  from 
the  citizen.  If  contracts  are  not  observed,  no  property  will  In  the  end  be  re- 
spected, and  all  history  shows  that  rights  of  persons  are  unsafe  when  prop- 
erty is  insecure.  Protection  to  one  goes  with  protection  to  the  other,  and 
there  can  be  neither  prosperity  nor  progress  where  this  foundation  of  all  just 
government  is  unsettled."    ainkinsf-fimd  Ctuu,  99  U.  S.  767. 

On  the  argument  much  weight  was  placed  upon  the  decision  of  the 
supreme  court  of  Louisiana  in  State  v.  Burke  and  Hart  v.  Burke; 
and  they  are  cited  as  authority  to  the  point  that  no  remedy  by  fnan- 
iarmu  exists  in  the  courts  of  the  state  to  compel  her  officers  to  carry 
out  her  engagements;  stated,  however,  in  the  opinion  as  deciding 
that  there  is  no  remedy  by  mandamue  or  injunction  against  the  state 
in  its  political  capacity, — a  proposition  which  no  one  controverts.  The 
cases  were  similar  in  their  character  and  objects  to  those  now  under 
consideration;  and  it  was  there  held  that  the  courts  of  Louisiana 
have  no  jurisdiction  to  entertain  any  judicial  proceeding,  the  object 
of  which  is  to  enforce  the  performance  of  a  contract  or  obligation  of 
the  state  against  her  will;  that  they  have  no  authority  to  declare  that 
a  provision  of  her  constitution  does  not  express  her  will ;  and  that 
they  cannot  annul  a  provision  of  that  constitution  on  the  ground  that 
it  impairs  the  obligation  of  a  contract  with  the  state,  because  such  a 
eontraot  ean  never  become  the  subject  of  judicial  enforcement  against 
her  will.    In  these  conclusions  the  court  gave  no  force  to  the  consti* 
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tutional  inhibition  sb  against  the  state.  It  wonld  seem  as  thongh  it 
was  of  opinion  that,  in  all  matters  of  oontraot,  the  inhibition  applies 
only  to  legislative  action.     It  sayi: 

"  We  have  been  referred  to  authorities  to  the  effect  that  where  an  officer 
pleads  the  aatbority  of  an  ancoustitational  law  as  a  Justification  for  the  non- 
performance or  violation  of  his  dnty,  this  will  not  prevent  the  issue  of  the 
writ  9  Wheat.  859;  16  Wall.  220.  This  may  be  so  when  the  authority  .in- 
voked is  a  statute  under  the  state  constitution;  but  it  is  different  when  the 
authority  is  an  article  in  the  constitation  itself." 

And  the  ooart  proceeds  to  lay  down  the  dootrine  that  olanses  of 
the  state  constitation,  thoogh  violative  of  the  constitution  of  the 
United  States,  express  the  will  of  the  state,  and,  as  each,  must  be 
respected  by  her  courts.  In  thus  holding,  the  court  would  seem  to 
have  lost  sight  of  two  provisions  of  the  federal  constitution, — one, 
which  declares  that  "the  constitution,  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  thereof,  *  *  *  shall  be 
the  supreme  law  of  the  land;"  and  the  other,  which  declares  that  "the 
judges  in  every  state  shall  be  bound  thereby,  anything  in  the  consti- 
tution or  laffs  of  any  state  to  the  contrary  notwithstanding."  These 
provisions,  which  govern  in  Louisiana  as  well  as  in  other  states, 
being  overlooked,  and  the  inhibition  against  the  impairment  of  the 
obligation  of  contracts  being  limited  to  legislative  action  only  on  the 
part  of  the  state,  so  far  as  concerns  her  own  contracts,  it  is  not  sur- 
prising that  the  court  held  that  the  ordinance  of  repudiation  and 
shame  embodied  in  the  new  constitution  was  to  be  obeyed;  that  its 
conflict  with  the  federal  constitution  was  to  be  disregarded;  and  that 
what  the  state  was  prohibited  from  doing  should  be  deemed  the  legal 
expression  of  her  will,  and  enforced  as  such.  The  decision  rests  upon 
the  theory  that  a  proceeding  against  the  officers  of  the  state  to  com- 
pel them  to  do  their  duty  is  a  suit  against  the  state;  and  that  her 
consent  to  suit  against  them  has  been  withdrawn  by  clauses  of  the . 
new  constitution.  But  if  those  clauses  never  lawfully  became  a  part 
of  the  new  constitution — ^because  the  state  under  the  federal  consti- 
tution was  incapable  of  enacting  them — then  her  consent  remains, 
and  the  present  suits  are  simply  attempts  to  compel  her  officers  to 
do  her  lawful  bidding.  The  state  cannot  speak  through  an  enact- 
ment which  contravenes  the  federal  constitution. 

There  can  be  no  doubt  that,  but  for  the  debt  ordinance  in  the  oon- 
stitution  of  1879,  a  mandamui  or  other  compulsory  process  could  have 
been  issued  by  the  courts  of  Louisiana  to  compel  officers  of  the  state, 
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and  of  the  board  of  liquidation,  to  execute  the  provisions  of  the  aot  of 
1874,  and  of  the  oonatituiional  amendment  of  that  year.  The  Code 
of  Procedure  of  the  state  declares  that  the  object  of  the  writ  "is  to 
prevent  a  denial  of  justice  or  the  consequence  of  defective  police,  and 
it  should,  therefore,  be  issued  in  all  cases  where  the  law  has  assigned 
no  relief  by  the  ordinary  means,  and  where  justice  and  reason  require 
that  some  mode  should  exist  of  redressing  a  wrong  or  an  abuse  of  any 
nature  whatever,"  (section  830;)  and  that  "it  may  be  directed  to  pub- 
lic officers  to  compel  them  to  fulfill  any  of  the  duties  attached  to  their 
office,  or  which  may  be  legally  required  of  them,"  (section  834.)  These 
provisions  are  sufficiently  comprehensive  to  embrace  the  present  cases, 
and  authorize  compulsory  process  against  the  defendants  to  enforce 
the  performance  of  the  duties  with  which  they  are  charged  under  the 
act  and  constitutional  amendment  of  1874. 

But,  independently  of  them,  the  constitutional  amendment  of  1874 
of  itself  invests  the  courts  of  the  state  with  jurisdiction  to  issue  such 
compulsory  process,  by  the  clause  which  declares  that  to  secure  the 
levy,  collection,  and  payment  stipulated,  "the  judicial  power  shall  be 
exercised  when  necessary;"  and  that  means  such  power  as  properly 
belongs  to  judicial  tribunals,  to  enforce  the  performance  by  public  of- 
ficers of  duties  imposed  upon  them  by  law. 

In  Marbury  t.  Madison,  1  Cranoh,  137,  the  conditions  onder  which 
the  writ  will  be  issued  are  stated  as  dearly  and  happily  as  anywhere 
in  the  reports;  and  though  the  case  is  familiar  to  all,  some  of  the 
observations  of  the  great  chief  justice,  who  there  spoke  for  the-oourt, 
may  properly  be  repeated.  The  relator  there,  as  is  well  known,  had 
been  appointed  a  justice  of  the  peace  for  the  District  of  Columbia; 
his  commission  was  signed  by  the  president  and  sealed  by  the  seore- 
tary  of  the  state,  bat  its  delivery  to  the  relator  was  refused  by  a  new 
secretary  succeeding  to  the  one  who  had  signed  the  commission.  The 
court  held  that  the  relator  was  entitled  to  his  commission,  and  to 
withhold  it  was  an  act  not  warranted  by  law,  but  in  violation  of  a 
vested  right,  and  then  proceeded  to  consider  whether  the  laws  of  the 
country  gave  him  a  legal  remedy. 

"The  very  essence  of  civil  liberty,"  said  Chief  Justice  Mabshall,  "cer- 
talnly  consists  in  the  right  of  eveiy  individual  to  claim  the  protection  of  the 
laws  whenever  he  receives  an  Injuiy.  One  of  the  flrst  datlee  of  government 
is  to  aSord  that  protection.  In  Great  Britain  the  king  himself  is  sued  in  the 
respectful  form  of  a  petition,  and  7u  navtr/aOi  to  comply  with  thtjudgmmit 
of  his  court." 
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And,  again: 

"Tho  gOTemment  of  the  United  States  has  been  emphatically  tended  a  gov- 
ernment of  laws  and  not  of  men.  It  will  certainly  cease  to  deserve  this  high 
appellation  if  the  laws  furnish  no  remedy  for  the  violation  of  a  vested  legal 
right.  If  this  obloquy  is  to  be  cast  on  the  jurisprudence  of  our  country,  it 
must  arise  from  the  peculiar  character  of  the  case." 

He  then  shows  that  there  was  nothing  in  the  character  of  the  case 
or  the  nature  of  the  transaction  which  exempted  it  from  legal  investi- 
gation, or  prevented  the  injured  party  from  having  redress;  and, 
among  other  instances,  he  referred  to  the  act  of  congress  of  1794, 
concerning  invalids,  as  one  where  the  performance  of  duties  imposed 
upon  the  neads  of  departments  might  be  enforced. 

"By  the  act  concerning  invalids,  passed  in  June,  1794,"  be  said,  "the  sec- 
retary of  war  is  ordered  to  place  on  the  pension  list  all  persons  whose  names 
are  contained  in  a  report  previously  made  by  him  to  congress.  If  he  should 
refuse  to  do  so,  would  the  wounded  veteran  be  without  remedy?  Is  it  to  be 
cont^ded  that  when  the  law  in  precise  terms  directs  the  performance  of  an 
act  in  which  an  individual  is  interested,  the  law  is  incapable  of  securing 
obedience  to  its  mandate?  Ia.it  on  account  of  the  character  of  the  person 
against  whom  the  complaint  is  made?  Is  it  to  be  contended  that  the  heads 
of  departments  are  not  amenable  to  the  laws  of  their  country?  Whatever 
the  practice  on  particular  occasions  may  be,  tfu  theory  of  this  principle  will 
certainly  never  be  maintained.  No  act  of  the  legislature  confers  so  extraordi- 
naiy  a  privifege^  nor  can  it  derive  countenance  from  the  doctrines  of  the  com- 
mon law." 

And,  again; 

"If  one  of  the  heads  of  departments  commits  any  illegal  act,  under  color  of 
his  office,  by  which  an  individual  sustains  an  injury,  it  cannot  be  pretended 
that  his  office  alone  exempts  him  from  being  sued  in  the  ordinary  mode  of 
proceeding,  and  being  compelled  to  obey  the  judgment  of  the  law.  How, 
then,  can  his  office  exempt  him  from  this  particular  mode  of  deciding  on  the 
legality  of  his  conduct,  if  the  case  be  such  a  case  as  would,  were  any  other 
individual  the  party  complained  of,  authorize  the  process?  It  is  not  by  the 
office  of  the  person  to  whom  the  writ  is  directed,  but  the  nature  of  the  thing 
to  be  done,  that  Oie  propriety  or  impropriety  of  issuing  a  mandamus  is  to  be 
determined." 

If  the  act  be  one  which  involves  discretion,  the  officer  only  con- 
forms to  the  law  in  exercising  that  discretion.  If  it  be  one  which 
calls  for  the  consideration  of  evidence  and  the  exercise  of  judgment, 
ne,  must  be  left  free  to  act  upon  his  own  conclusions.  If,  however, 
the  aot  does  not  rest  in  his  discretion ;  if  it  does  not  call  for  the  ex- 
ercise of  judgment,  but  is  a  specific  duty,  imposed  by  the  law,  min- 
isterial in  its  character,  such  as  the  delivery  of  a  commission,  the 
issue  of  a  patent,  the  drawing  of  a  warrant,  or  the  payment  of  moneys 


i  Digitized  by  LnOOQ IC       ^"^ 


156  8OTBBm   OOUBT  BSPOBTEB. 

appropriated,  (the  sabjeot  to  which  the  appropriation  is  made  not 
calling  for  the  exercise  of  jadgment  in  its  selection,)  and  individaals 
have  a  direct  pecuniary  interest  in  the  performance  of  that  duty,  the 
officer  is  as  maeh  subject  to  the  compulsory  process  of  the  judicial 
tribunals  as  a  private  citizen.  If  it  were  not  so  our  government 
would  cease  to  be  a  government  of  laws,  and  the  obloquy  to  which 
MabshaiiL  refers  would  be  cast  on  the  jurisprudence  of  the  country. 

It  is  not,  then,  the  office  of  the  defendants  which  can  preclude  an 
inquiry  into  the  propriety  of  calling  upon  the  courts  to  enforce  the 
performance  of  duties  imposed  by  law  upon  them.  The  propriety  of 
issuing  the  writ  must  be  determined  by  the  nature  of  the  act  to  be 
done;  whether  it  is  one  which  they,  under  the  law,  are  required 
to  do. 

No  interference  is  sought  with  the  general  financial  affairs  of  the 
state.  These  she  may  manage  as  she  chooses.  What  is  sought  is 
an  injunction  to  prevent  her  officers  from  diverting  to  other  purposes 
funds  collected  for  the  payment  of  her  creditors,  and  a  direction  to 
them  to  proceed  and  carry  oat  her  command  as  to  the  collection 
hereafter  of  the  specific  tax  levied  by  herself,  and  the  disbursement 
of  its  proceeds.  The  fact  that  she  subsequently  made  an  unconsti- 
tutional attempt  to  rescind  that  command  cannot  affect  its  character 
or  efficacy. 

In  Woodruff  y.  Trapnall,  10  How.  190,  decided  in  1850,  this  court 
enforced  a  contract  of  the  state  of  Arkansas  in  a  proceeding  by  man- 
damuB  against  one  of  her  officers,  compelling  him  to  receive  certain 
bills  in  satisfaction  of  a  jadgment  recovered  by  the  state,  in  the  face 
of  a  subsequent  statute  prohibiting  their  receipt. 

In  Hartman  v.  Oreenhow,  102  U.  S.  672,  decided  only  two  years 
since,  this  court,  with  but  a  single  dissenting  voice,  enforced  a  con- 
tract of  the  state  of  Virginia  in  a  proceeding  by  mandamui  against 
one  of  her  officers,  compelling  him  to  receive  coupons  of  certain  bonds 
for  taxes,  pursuant  to  the  law  under  which  the  bonds  were  issued, 
although  a  subsequent  law  of  the  state  had  forbidden  their  receipt. 
And  the  supreme  court  of  appeals  of  Virginia  has,  in  similar  cases, 
after  mature  consideration,  asserted  a  like  authority  over  officers  of 
the  state,  never  apparently  imagining  that  th^  sovereignty  of  the 
commonwealth  was  at  all  assailed  by  judicial  process  compelling 
them  to  do  their  duty.  The  commonwealth  has  required  no  reminder 
from  a  federal  tribunal  to  awaken  her  attention  to  the  invasion  of 
any  of  her  rights  of  sovereignty. 
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A  iramber  of  other  oases  in  this  oourt  aad  in  the  oircait  oonrtK 
mighi  be  oited  to  the  same  purport;  and  if  the  law  respecting  con* 
tracts  with  states,  and  rights  of  property  acquired  from  states,  is  not 
to  be  eabject  to  continual  change,  that  law  should  remain  undis- 
torbed,  having  been  recognized  as  sound  for  more  than  a  third  of  a 
century.  The  doctrine  of  stare  deeUU  is  deemed  of  great  importance 
on  questions  affecting  private  rights.  Much  more  ought  it  to  be  re- 
spected and  resolutely  adhered  to  in  determinations  touching  the  lim- 
its of  the  powers  of  the  federal  and  state  governments,  and  the  au- 
thority of  each  over  the  contracts  of  states  with  individuals.  Nor 
can  I  perceive  in  what  way  the  law,  as  thus  pronounced,  encroaches 
here  upon  any  of  the  powers  of  the  state.  It  is  undoubtedly  a.  mat- 
ter of  great  importance,  indeed  of  abso'lute  necessity  to  wise  govern- 
ment in  this  country,  that  there  should  be  no  interference  with  the 
rights  of  the  states  in  the  management  of  their  local  affairs,  includ- 
ing in  these  the  collection  and  disbursement  of  their  revenues.  Bat 
if  a  state  contracts  to  do  certain  things,  and  in  order  that  they  may 
be  performed  subjects  her  officers  to  the  control  of  the  courts,  and 
makes  their  refusal  to  carry  out  her  pledges  a  felony,  it  cannot  be  justly 
contended  that  her  reserved  rights  are  at  all  invaded  if  her  officers 
are  judicially  commanded  to  do  what  she  says  they  shall  do.  No 
doctrine  is  here  asserted  in  conflict  with  the  exercise  of  any  rightful 
authority  of  the  state.  All  that  is  claimed  is  simply  a  right  to  com- 
pel her  officers  to  obey  her  own  enactments,  such  as  were  constitu- 
tionally passed,  and  thus  became  laws,  and  to  disregard  such  as  she 
had  no  power  to  pass.  If  the  state  is  above  the  constitution  of  the 
United  States;  if  the  protection  of  that  instrument  does  not  extend 
to  her  engagements  with  individuals;  if  her  power  is  as  absolute  as 
that  of  the  parliament  of  England;  if  the  theory  of  the  federal  con- 
stitution, that  it  binds  states  as  well  as  individuals,  is  unsound;  if  it 
is  not,  as  it  declares  itself  to  be,  the  supreme  law  of  the  land, — ^then 
my  position  falls;  but  otherwise  there  is  no  answer  to  it;  at  least, 
none  tiiat  I  have  been  able  to  see. 

Hablah,  J.,  ditaenting.  Having  a.  deep  conviction  that  the  decision 
of  the  oourt  is  in  conflict  with  the  spirit  and  tenor  of  its  former  de- 
cisions, sabversive  of  long-established  doctrines,  and  dangerous  to 
the  national  supremacy  as  defined  and  limited  by  the  constitution,  I 
ieem  it  my  duty  to  dissent  from  it. 
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That  the  bonds  auJ  coupons  issued  by  Louisiana,  in  pursuance  ot 
the  statute  and  constitutional  amendment  of  1874,  are  contracts 
within  the  meaning  of  that  clause  of  the  federal  constitution  which 
declares  that  no  state  shall  pass  any  law  impairing  the  obligation  of 
contracts;  that  the  provisions  in  its  new  constitution,  known  as  the 
debt  ordinance  of  1879,  were  intended  to  impair,  and,  if  enforced,  do 
impair,  the  obligation  of  those  contracts ;  and  that  such  ordinance  is, 
therefore,  a  nullity  as  against  bondholders  who  do  not  accept  its 
terms, — are  propositions  so  manifestly  correct  as  not  to  require  argu- 
ment in  their  support.  Indeed,  I  understand  the  court,  substantially, 
to  concede  them  to  be  sound.  As  the  constitution  of  the  United 
States  is  the  supreme  law  of  the  land,  "anything  in  the  constitution 
or  laws  of  any  state  to  the  contrary  notwithstanding,"  I  had  supposed 
that  all  state  action,  whether  by  legislative  provision  or  constitutional 
enactment,  must  be  disregarded  when  in  conflict  with  that  law.  Yet 
this  court  holds  that  it  cannot  enforce  nor  restrain  the  agents  of  a 
state  from  destroying  the  obligations  of  her  contract  with  citizens, 
upon  the  ground,  mainly,  that  such  relief  will  require  them,  in  the . 
discharge  of  their  official  duties,  to  disobey  the  orders  of  what  i» 
denoininated  the  supreme  political  power  of  that  state.  The  court, 
it  seems  to  me,  in  effect,  adjudges  that  the  defendants  caimot  hv 
coerced  by  the  courts  of  the  Union  to  disregard  nullifying  enactments 
of  their  state,  aliliough  such  coercion,  if  employed,  would  only  be  for 
the  purpose  of'  enforcing  the  rightful  authority  of  the  constitution. 
It  appears  upon  the  very  face  of  these  proceedings,  and  is  not  to  be 
disguised,  that  those  officers  refuse  to  perform  purely  ministerial 
duties,  solely  because  the  will  of  the  state  is,  with  them,  paramount, 
and  to  be  obeyed,  although  thereb|  th«;  disttoy  rights  guarantied  by 
the  supreme  law  of  the  land. 

To  state  the  proposition  in  another  form :  Here  are  contract  rights 
which,  but  for  the  nullifying  provisions  in  the  new  constitution  of 
Louisiana,  tho  courts  (as  I  Trill  presently  show)  would  unquestion- 
ably protect  by  the  prixsesa  of  injunction,  and  also  by  mandamut 
against  the  officers  of  the  state  compelling  them  to  discharge  plain 
official  duties,  requiring  in  their  performance  no  exercise  of  discrc- 
tion.  Now,  however,  it  is  determined — ^if  I  do  not  misapprehend  the 
decision — that  the  judicial  arm  of  the  nation  is  hopelessly  paralyzed 
in  the  presence  of  an  ordinance  destructive  of  those  rights,  and 
passed  in  admitted  violation  of  the  constitution  of  the  United  States. 
A  state — which  "cannot  be  viewed  as  a  single,  unconnected,  sover- 
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eign  power,"  but  is  a  member  of  the  Union  under  a  oonstitntion,  the 
Bupremaoy  of  which  all  must  aoknowledge— assumes  to  release  its 
officers  from  the  duty  of  obeying  important  provisions  of  that  consti- 
tution; and  this  court,  it  would  seem,  holds  that  it  has  no  power,  as 
against  such  hostile  action  of  the  state,  and  in  cases  like  these,  to 
require  those  officers  to  respect  private  rights  guarantied  by  such 
provisions. 

1.  What  are  the  terms  of  the  admitted  contract  between  Louisiana 
and  the  holders  of  the  consolidated  bonds?  By  the  statute  of  1874 
a  fixed  annual  tax  is  levied  for  the  purpose  of  paying  the  principal 
and  interest  of  the  bonds  authorized  to  be  issued;  the  revenue  there- 
from is  thereby  "set  apart  and  appropriated  to  that  purpose  and  no 
other :"  it  is  made  a  felony  for  any  officer  to  divert  it  from  that  pur- 
pose ;  the  interest  tax  is  declared  to  be  a  oontinaal  annual  tax  until 
the  bonds,  principal  and  interest,  are  paid  or  redeemed;  the  appro- 
priation is.  made  a  continuing  annual  one  during  the  same  period; 
and  the  levy  and  appropriation,  it  is  declared,  shall  authorize  and 
make  it  the  duty  of  the  auditor  and  treasurer  and  the  board  of  liqui- 
dation, respectively,  to  annually  collect  the  tax,  pay  the  interest,  and 
redeem  the  bonds  until  they  are  fully  dischai^ed. 

Each  provision  of  the  act  is  declared  to  be  a  contract  between  the 
state  and  each  holder  of  bonds;  it  is  made  a  misdemeanor  for  any 
judge,  tax-collector,  or  other  officer  to  obstruct  the  execution  of  any 
part  of  it,  or  to  fail  to  perform  his  official  duty:  tax-collectors  are  in- 
hibited from  paying  over  moneys  so  collected  to  any  other  person 
than  the  state  treasurer;  and  it, is  provided  that  no  court  or  judge  of 
the  state  shall  have  power  to  enjoin  the  payment  of  the  principal  or 
interest  of  the  bonds  or  the  collection  of  the  special  tax  therefor. 

These  provisions  were  embodied  in  the  constitution  of  Louisiana, 
by  an  amendment  adopted  in  1874,  and,  with  a  view  of  facilitating 
the  sale  of  the  bonds,  provided  for  in  the  act  of  that  year,  it  declares 
that  such  issue  creates  "a  valid  contract  between  the  state  and  each 
and  every  holder  of  said  bonds,  which  the  state  shaU  by  no  means  and 
in  nowise  impair;"  that  "no  court  shall  enjoin  the  payment  of  the 
principal  or  interest  thereof,  or  the  levy  and  collection  of  the  taxes 
therefor;"  that  "to  <ecure  such  levy,  collectien,  and  payment,  the  judi- 
cial power  shall  be  exercised  when  necessary;"  that  the  tax  required  for 
the  payment  of  the  principal  and  interest  of  such  bonds  "shall  be 
assessed  and  collected  each  and  every  year  until  the  bonds  shall  be 
paid,  principal  and  interest,  and  the  proceeds  paid  by  the  treasurer  oj 
the  state  to  the  holders  of  said  bonds,'  as  the  principal  and  interest 
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of  the  same  shall  fall  dae;  and,  lastly,  "that  no  farther  legislation 
or  appropriation  shall  be  requisite  for  the  said  assessment  and  ool* 
lection,  and  for  suoh  payment  from  the  treasoiy." 

With  these  statutory  and  oonstitutional  provisions  in  foree,  the 
state  issued  bonds  to  the  amount  of  about  $12,000,000,  and  taxes 
were  assessed,  collected,  and  paid  over  to  the  state  treasurer  solely  for 
the  purpose  of  meeting  their  interest.  Of  the  amount  collected  to 
pay  coupons  maturing  January  1,  1880,  about  $300,000  are  in  the 
state  treasury.  The  state  officers  refuse  to  apply  the  money  for  tha\ 
purpose,  or  to  take  any  steps  towards  further  collections,  as  enjoined 
by  the  statute  and  constitution  of  1874. 

2.  What  has  the  state  done  that  impairs  the  obligation  of  her  con- 
tracts? By  her  debt  ordinance  the  coupons  falling  due  the  first  of 
January,  1880,  are  "remitted"  without  the  consent  of  creditors,  and 
the  interest  tax  already  collected  is  therein  directed  to  be  used  ex- 
clusiTely  for  the  payment  of  the  expenses  of  the  state  government. 
Unless  the  holders  of  consolidated  bonds  are  paid  out  of  this  money, 
raised  for  their  benefit  exclusively,  and  unless  future  collections  are 
made  as  required  by  the  contract,  they  will  be  wholly  without  rem- 
edy, and  their  bonds  will  cease  to  have  any  value.  Plainly  that  ordi- 
nance is  a  breach  of  the  plighted  faith  of  the  state.  The  financial 
world,  as  we  have  seen,  was  assured  by  legislative  provision  and  oon- 
stitutional enactment  that  what  the  state  officers  now  propose  to  do 
should  never  be  done;  that  those  who  took  these  bonds  might  rely 
upon  a  fixed  annual  levy  to  meet  the  principal  and  interest;  that  all 
money  thereby  raised  should  be  applied  exclusively  to  that  purpose; 
and  that  not  only  the  officers  of  the  state  should  assess,  collect,  and 
pay  as  the  contract  stipulates,  but  that  the  power  of  the  judiciary 
should  be  exercised,  whenever  necessary,  to  enforce  its  obligation. 
These  laws,  in  their  substantial  provisions,  are  as  binding  on  the 
state,  and  are  as  much  a  part  of  the  contract,  as  if  those  provisions 
had  been  set  forth  in  its  stipulations.  -MeCracken  v.  Hayward,  9 
How.  613;  Branson  v.  Kimie,  1  How.  811;  Walker  T.  Whitehead,  16 
Wall.  817;  Planters'  Bank  v.  Sharp,  6  How.  827;  Edwards  v.  Kear- 
ney, 96  U.  8.  607;  Louisiana  v.  New  Orleans,  102  U.  S.  206. 

It  cannot  be  said  that  ^he  state  has  any  more  right  by  law  to  im- 
pair the  obligation  of  its  contracts  than  it  has,  by  law,  to  impair  the 
obligation  of  contracts  between  individuals.  It  has  long  been  the  set- 
tled doctrine  of  this  court  that  contracts  with  states  are  as  fully  pro- 
tected by  the  constitution  against  impairment  by  state  law  as  contracts 
between  individuals.     Prooidence  Bank  v.  Billings,  4  Fet.  614;  Cfreen 
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T.  Biddle,  8  Wheat.  1;  Wood/ngy.  TrapnaU,  10  How.  190;  Wolff  v. 
Hew  Orleam,  108  U.  8.  858. 

8.  If  the  debt  ordinance  of  Lonisiana  is  in  violation  of  the  oonsti- 
tation  of  the  United  States,  and  therefore  a  nnllity  as  against  the 
holders  of  consolidated  bonds, — ^if  the  latter  are  entitled  by  the  terms 
of  their  contract  to  be  paid  oat  of  the  moneys  collected  for  their  bene&t 
and  to  have  farther  collections  made, — ^is  there  any  mode,  known  to 
the  law,  by  which  their  rights  can  be  protected  ?  My  brethren  of  the 
majority  answer  this  question  in  the  negative  when  they  adjudge  that 
no  relief  whatever  can  be  given  in  either  of  these  salts.  One  is  a  salt 
in  eqoity  commenced  in  the  cironit  eonrt  of  the  United  States  by 
holders  of  consolidated  bonds  to  prevent,  by  injanction,  officers  of  the 
state  from  nsing  the  proceeds  of  taxes  already  raised  under  the 
ntatnte  and  oonstitntion  of  1874,  for  any  purpose  other  than  that  for 
which  they  were  collected  and  paid  to  the  state  treasorer.  In  the 
other  suit,  the  plaintiffs,  holders  of  consolidated  bonds,  and  citizens 
of  New  York,  ask  a  mandamiu  against  the  state  officers  compelling 
the  application  of  the  moneys  so  collected  to  the  payment  of  their 
coupons,  and  also  the  collection  of  taxes  to  meet  future  interest  as 
it  becomes  due. 

Some  comment  is  made  upon  the  extended  nature  of  the  relief 
asked  by  plaintiffs.  It  is  sufficient  to  remark  that  the'ooart  is 
never  bound  to  give  relief  to  the  full  extent  demanded;  and  all  re> 
■  lief  is  not  to  be  denied  because  more  is  asked  than  the  court  wUl 
grant  under  any  circumstances,  or  in  the  particular  case.  And  therd 
is  no  ground,  I  submit,  for  the  suggestion  that  granting  relief  would 
require  the  administration,  by  the  court,  of  the  general  finances  of 
the  state.  What  should  be  done,  if  properly  it  may  be,  is,  by  neces* 
saiy  orders,  to  prevent  the  officers  of  the  state  from  depriving  credit* 
ors  of  moneys  which  by  express  contract  have  been  <et  apart  and  ap- 
propriated exclusively  to  the  payment  of  their  claims.  There  is  no 
obstacle  to  the  payment  out  of  that  fund,  except  the  prohibition  in 
the  void  debt  ordinance  of  1879.  It  is  admitted  that  it  can  be  easily 
ascertained  from  the  accounts  how  mnoh  of  the  money  in  the  treas* 
nry  is  applicable  to  this  class  of  debts.  Indeed,  it  appears  from  the 
opinion  in  Newman  v.  Btwke,  hereafter  referred  to,  that  the  treasurer 
and  fiscal  agent  of  Louisiana  held  within  their  control,  when  these 
suits  were  commenced,  all  the  moneys  raised  under  the  statute  and 
constitution  of  1874  to  meet  the  interest  falling  due  Janua'ry  1, 1880. 
They  have  in  their  hands  more  than  enough  to  pay  the  coupons  of 
T.9— 11 
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January  1,  1880,  held  by  the  parties  now  before  the  court.  Farther, 
— a  fact  most  significant  in  view  of  the  suggestion  that  these  moneys 
are  mingled  with  other  moneys  in  the  state  treasury, — the  interest 
fund  created  to  pay  coupons  maturing  January  1,  1880,  were,  by  an 
act  of  the  general  assembly  of  Louisiana,  approved  January  4, 1882, 
directed  to  be  invested  in  United  States  bonds.  Acts  La.  1881,  p. 
50.  And  it  is  not  pretended  that  payment  from  that  fund  will  pro- 
duce the  slightest  confusion  in  the  treasurer's  accounts,  or  involve 
the  nse  of  moneys  raised  for  other  and  distinct  purposes.  If  any 
confusion  ensues  from  such  an  application  of  these  moneys,  it  would 
be  only  of  that  kind  which  arises  when  the  law  prevents  a  repudi- 
ating debtor  from  misappropriating  funds,  in  his  hands,  that  have 
been  dedicated  to  a  specific  purpose. 

It  is  apparently  urged,  as  an  obstacle  in  the  way  of  relief,  that 
plaintiffs  do  not  seek  to  have  the  proceeds  of  these  taxes  applied 
specially  to  the  payment  of  their  claims,  but  ask  such  orders  as  will 
enable  all  holders  of  consolidated  bonds  to  participate  in  the  distri- 
bution of  the  moneys  raised  under  the  statute  and  constitution  of 
1874.  Had  the  application  for  mandamtie  sought  the  application  of 
the  moneys  solely  to  pay  the  coupons  held  by  the  plaintiffs,  it  might, 
perhaps,  have  been  urged  as  ground  for  its  refusal  that  each  bond- 
holder had  an  interest  in  the  fund  so  created.  Boyer  v.  State  Treas. 
82  La.  Ann.  177.  If  the  relief  asked  cannot  be  given  for  the  benefit 
of  all  holders  of  consolidated  bonds,  there  would  seem  to  be  no  diflS- 
oulty  in  restricting  payments  to  such  as  are  actually  before  the  court 
in  person  or  by  representation.  It  is,  however,  proper  to  say  that 
notwithstanding  the  criticisms  made  by  the  court  upon  the  nature 
and  extent  of  the  relief  asked,  I  do  not  feel  authorized  to  infer  from 
its  opinion  that  relief  would  be  given  to  the  parties  before  it,  had  they 
asked  payment  only  of  their  coupons.  The  opinion  seems  to  pro- 
ceed upon  the  broad  ground  that,  as  Louisiana  is  not  directly  suable 
in  its  corporate  capacity,  the  courts  of  the  Union  cannot  reach  its 
agents  employed,  under  its  orders,  in  the  work  of  destroying  the  con- 
tract rights  of  plaintiffs. 

4.  Are  these  suits  forbidden  by  the  eleventh  amendment  of  the 
federal  constitution,  which  declares  that  the  judicial  power  of  the 
United  States  shall  not  be  construed  to  extend  to  any  suit  in  law  or 
equity  commenced  or  prosecuted  against  one  of  the  United  States  by 
citizens  of  another  state  ?  I  understand  the  court,  in  effect,  if  not 
in  terms,  to  hold  that  they  cannot  be  maintained  without  violating 
that  amendment. 
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The  first  sathority  cited  in  rapport  6t  that  view-is  The  Qtieen  v. 
Lords  Com'ri  of  the  Treasury,  L.  R.  7  Q.  B.  887.  It  appears  that  by 
an  aot  of  -parliament  a  round  sam  was  appropriated  to  the  crown  to 
be  nsed  in  paying  coats  incurred  in  prosecutions  at  assizes  and  quar- 
ter sessions  in  England,  formerly  paid  out  of  county  rates.  Bills  of 
costs  having  been  passed  by  local  officers,  certain  items  were  disal- 
lowed and  others  reduced  by  the  lords  of  the  treasury.  Subsequently 
a  rule  went  against  the  latter  to  show  cause  why  a  writ  of  mandamus 
should  not  issue  compelling  them  to  pay  these  bills  out  of  the  funds 
appropriated  tb  the  crown  for  such  purposes.  .  The  judges,  although 
of  opinion  that  the  defendants  should  be  governed  by  the  taxation  of 
the  local  officers,  declined  to  grant  the  writ.  The  question,  said  Cook- 
BUBN,  C.  J.,  was  "whether  the  lords  commissioners  of  the  treasury, 
when  this  money  got  into  their  hands,  are  bound  to  apply  it  as  serv- 
ants of  the  crown,  or  as  the  servants  of  the  parliament  who  voted  the 
money."  Said  Blaokbubn,  J. :  "The  question  remains  whether  there 
is  any  statutable  obligation  cast  Upon  the  lords  of  the  treasury  to  do 
what  we  asked  to  compel  them  to  do  by  mandamus,  namely,  to  issue 
A  minute  to  pay  that  money;  because,  it  seems  to  me  clear  that  we 
have  a  right  to  grant  a  mandamvs  if  there  is  such  a  statutory  obliga- 
tion, particularly  when  the  application  is  made  on  behalf  of  persons 
who  have  a  direct  interest  in  the  matter,"  etc.  Similar  declarations 
were  made  by  the  other  judges.  They  all  concurred  in  denying  the 
writ  upon  the  ground  that  the  money  was  voted,  not  to  named  officers 
to  be  by  them  applied  to  a  designated  purpose,  but  as  "a  supply  to  the 
crown;"  that  the  officers  who  distributed  it  for  the  purposes  named 
acted  as  servants  of  the  crown,  not  as  servants  of  parliament;  that  a 
suit  against  those  officers  was  therefore  one  against  the  sovereign, 
whom,  said  Chief  Justice  Gooebubk,  the  court  of  queen's  bench  had 
no  power,  even  in  appearance,  to  command. 

It  seems  to  me  that  case  furnishes  no  support  for  the  snggestion 
that  these  are  suits  against  the  state,  simply  because  tbeyare  brought 
against  its  officers.  It  does  not  conflict  with  the  proposition  that  the 
state  treasurer  can  be  compelled  to  apply  the  proceeds  of  these  taxes 
as  stipulated  in  the  statute  and  constitution  of  1874,  which  were  bis 
sole  authority  to  receive  them.  Here  there  is  a  statutable  obligation 
upon  him  to  pay  the  coupons  as  they  matured.  And  to  that  is  added 
the  obligation  imposed  by  that  constitution,  which,  in  terms,  declares 
that  the  proceeds  of  taxes  collected  under  the  act  of  that  year  "shall 
be  paid  by  the  treasurer  of  the  state  to  the  holders  of  said  bonds,  as 
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the  principal  and  interest  of  the  same  shall  fall  dae,"  without  further 
legislative  authority.  These  obligations  remain  upon  that  officer,  un« 
less  it  be  that  the  debt  ordinance,  although  unconstitutional  and  void, 
has  discharged  them.  Had  parliament,  instead  of  the  act  involved 
'  in  the  case  cited,  passed  one  directly  imposing  upon  the  defendants 
the  duty  of  paying  out  of  moneys  appropriated  for  that  purpose  a  cer- 
tain class  of  claims,  it  is  manifest  that  the  court  of  queen's  bench 
would  have  compelled  them,  by  mandamiu  ox  other  process,  to  perform 
that  duty.  In  the  case  supposed  there  would  have  been  a  statutable 
obligation  which  the  court  would  not  have  permitted  the  defendants  to 
evade  on  the  pretext  that  they  were  officers  under  the  crown. 

This  distinction  is  well  illustrated  in  Orenville-Murray  v.  Earl  of 
Clarendon,  ij.  B.  9  Eq.  20.  There  the  plaintiff  sought  a  decree  for 
the  value  of  certain  services  alleged  to  have  been  rendered  by  him  in 
the  diplomatic  service.  He  claimed  that  he  was  entitled  to  be  paid 
out  of  certain  money  voted  by  parliament  to  the  foreign  office.  Lord 
BouLLT,  M.  B.,  said : 

'*It  [the  money  so  voted]  is  not  paid  in  trust  for  any  particular  person. 
Tbe  case  that  was  cited  was  to  this  effect:  that  if  parliament  votes  a  sum  of 
£1,000  to  John  Smith,  and  the  tnaaury  devota  in  their  books  the  payment  of 
that  sum  to  other  purposes,  then  a  mandamus  will  lie  to  the  treasury  in  order 
to  pay  that  £1,000  to  John  Smith.  But  there  is  nothing  of  the  sort  here. 
Parliament  has  merely  voted  certain  sums  to  her  majesty,  and  of  these  sums 
£600,000  are  to  be  applied  to  the  foreign  oflBce.  The  distribution  of  that 
amount  is  left  to  the  officers  of  the  foreign  office,  to  apply  in  such  a  manner 
aa  is  most  subservient  to  her  majesty's  service  and  to  the  due  support  of  the 
foreign  office,  and  there  is  nothing  whatever  to  connect  the  plaintiff  with  a 
penny  of  this  money  in  any  aspect.  It  is  impossible  for  me,  therefore,  in  that 
state  of  things,  to  say  that  there  is  any  trust  for  him." 

There  is  another  consideration  which  strengthens  this  position; 
that  is,  the  supremacy  of  the  constitation  of  the  United  States  over 
state  constitutions  and  state  laws.  To  the  duty  imposed  by  the  stat- 
ute and  constitution  of  1874  upon  its  officers,  there  is  superadded  the 
duty  imposed  by  the  supreme  law  of  the  land  not  to  regard  aa  bind, 
ing  any  state  enactment  which  impairs  the  obligation  of  contracts. 

If  the  case  cited  from  the  queen's  bench  were  susceptible  of  a  dif- 
ferent construction,  it  should  not  have  controlling  influence.  Here 
no  such  relations  exist  between  the  executive  and  judicial  depart- 
ments as  exist  in  England  between  the  crown  and  the  courts.  This 
was  shown  in  the  elaborate  opinion  of  Mr.  Justice  MiliiEr,  speaking 
for  the  court  in  the  Arlington  Cote.    That  was  ejectment  to  recover 
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real  estate  in.  the  actual  possession  of  officers  who  claimed  it,  not  in 
any  personal  right,  bat  for  the  United  States — property  used  and 
occupied  as  a  cemetery  for  the  dead  soldiers  of  the  Union.  It  was 
contended  that  a  suit  against  officers  of  the  United  States,  having  for. 
its  object  to  disturb  their  possession,  was  a  suit  against  the  govern- 
ment. In  support  of  that  position  numerdas  oases  were  cited  from 
the  English  courts  which  held  that  a  suit  eould  not  he  maintained  . 
against  officers  of  the  crown.  But  we  held  that  upon  such  a  ques- 
tion but  little  weight  should  be  given  to  those  adjudications;  that 
there  is  a  vast  difference  in  the  essential  character  of  the'  two  gov- 
ernments in  reference  to  the  source  and  depositaries  of  power;  that 
while  in  England  the  crown,  the  fountain  of  honor,  cannot  be  dis- 
turbed in  its  possession  of  property  by  process  directed  against  its 
officers  or  agents,  "under  our  system  the  people,  who  are  their  aubjeeta, 
are  sovereign;"  that  "their  rights,  whether  collective  or  individual, 
are  not  bound  to  give  way  to  a  sentiment  of  loyalty  to  the  person  of 
the  monarch;"  that  "the  citizen  here  knows  no  person,  however  near 
to  those  in  power,  or  however  powerful  in  himself,  to  whom  he  need 
yield  the  rights  which  the  law  secures  to  him  when  it  is  well  admin- 
istered ;"  that  "when  he,  in  one  of  the  courts  of  competent  jurisdic- 
tion, has  established  his  right  of  property,  there  is  no  reason  why 
deference  to  any  person,  natural  or  artificial,  not  even  the  United 
States,  should  prevent  him  from  using  the  means  which  the  law 
gives  him  for  the  protection  and  enforcement  of  that  right."  Said 
the  court  farther  in  that  case : 

"  No  man  in  this  conntry  is  so  high  that  he  Is  above  the  law.  Ko  offlcer  of 
the  law  may  set  that  law  at  defiance  with  impunity.  All  the  officers  of  the 
government,  from  the  highest  to  the  lowest,  are  creatures  of  the  law  and  are 
hound  to  obey  it.  It  is  the  only  supreme  power  in  our  system  of  government, 
and  every  man  who,  by  accepting  office,  participates  in  its  functions  is  only 
the  more  strongly  bound  to  submit  to  that  supremacy,  and  to  observe  the 
limitations  which  it  imposes  upon  the  exercise  of  the  authority  which  it 
gives." 

In  that  case  the  court  reaffirms  the  doctrines  of  Osbom  v.  Bank  of 
D.  S.  9  Wheat.  738.  The  latter  was  a  suit  to  recover  moneys  which 
officers  of  the  state  of  Ohio,  in  conformity  with  its  statates,  had 
illegally  taken  from  a  bank  of  the  United  States.  The  suit  being 
against  the  officers  of  the  state,  the  objection  was  taken  that  it  could 
not  be  sustained  without  the  state  itself  being  a  party;  that  the  state 
could  not  be  sued ;  consequently,  it  was  argued,  the  relief  prayed — 
the  restoration  of  the  money — could  not  be  granted.     Bat  to  that  ob- 
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jection  the  oonrt,  speaking  by  Chief  Tastice  MARSHAiA-y-and  this  lan- 
guage is  quoted  approvingly  in  the  ArKngton  Case,  [1  Sup.  Ct.  Bbp. 
240,]— said: 

"If  the  state  of  Ohio  could  have  been  made  a  party  defendant,  it  can 
scarcely  be  denied  that  this  would  be  a  strong  case  for  an  Injunction.  The 
objection  is  that  as  the  real  party  cannot  be  brought  before  the  court,  a  suit 
cannot  be  sustained  against  the  agents  of  that  party;  and  cases  have  been  cited 
to  show  that  a  court  of  chancery  will  not  make  a  decree  unless  all  those  who  are 
substantially  interested  be  made  parties  to  the  suit.  This  is  certainly  true 
where  it  is  in  the  power  of  the  plaintiff  to  make  them  parties,  but  if  the  per- 
son who  is  the  real  plaintiff,  the  person  who  is  the  true  source  of  the  mis- 
chief, by  whose  power  and  for  whose  advantage  it  is  done,  be  himself  above 
the  law,  he  exempt  fxom  alljudiai/il  process,  it  would  be  subveisive  of  the  best- 
established  principles  to  my  that  the  laws  could  not  afford  the  same  remixes 
against  the  agent  employed  in  doing  the  wrong  which  tTiey  tootild  afford 
against  him  could  his  principal  be  joined  in  the  suit." 

The  decision  in  that  case  has  not  been  heretofore  questioned  in 
this  court.  It  seems  to  establish,  upon  grounds  which  cannot  well 
be  shaken,  that  a  suit  against  state  officers,  to  prevent  a  threatened 
wrong  to  the  injury  of  the  citizen,  is  not  necessarily  a  suit  against 
the  state  within  the  meaning  of  the  eleventh  amendment  of  the  con- 
stitution; for,  said  the  chief  justice,  "the  eleventh  amendment,  which 
restrains  the  jurisdiction  granted  by  the  constitution  over  suits  against 
states,  is,  of  necessity,  limited  to  those  suits  in  which  a  state  is  a  party 
to  the  record."  Here  the  state  is  not  a  party  to  the  record.  Here, 
only  officers  of  Louisiana  are  parties  defendants;  and  the  relief  asked 
is  that  they  be  required  to  perform  purelji  ministerial  duties  imposed 
upon  them  by  the  statute  and  constitution  of  1874,  whose  provisions, 
as  respects  the  matters  now  in  issue,  are  still  in  force  and  obligatory, 
because  never  afifected,  modified,  or  repealed,  otherwise  than  by  a 
debt  ordinance,  subsequently  adopted,  conceded  to  be  in  conflict  with 
the  constitution,  and  therefore  absolutely  void. 

There  are  other  decisions  of  this  court  still  more  directly  in  point. 
The  leading  one  is  Davis  v.  Gray,  16  Wall.  204.  In  that  case  it  ap- 
pears that  the  state  of  Texas  made  a  grant  of  lands  to  a  railroad 
company,  upon  the  basis  of  which  bonds  were  issued  known  as  land- 
grant  mortgage  bonds.  They  were  sold  in  large  numbers,  both  in  this 
country  and  Europe.  Subsequently  the  state,  by  provisions  of  its 
statutes  and  constitution,  attempted  to  repudiate  and  nollify  its  con- 
tract ;  and,  in  pursuance  thereof,  its  officers  proposed  to  issue  patents 
to  others  for  a  part  of  the  lands  embraced  in  this  grant.  Thereupon 
a  suit  in  equity  was  instituted  in  the  circuit  court  of  the  United 
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States  against  the  govemor  and  land-office  commissioner  of  Texas, 
to  prevent  them  from  issuing  patents  for  the  lands  or  any  part  of 
them.  The  state  Tras,  of  course,  not  made  a  party  on  the  record. 
The  bill  was  demurred  to  upon  the  ground  that  she  could  not  he 
sued,  and  that  the  suit,  being  against  her  officers,  vas  one,  within 
the  meaning  of  the  constitution,  against  the  state.  The  demurrer 
was  overruled,  and  the  relief  asked  was  given. 

Touching  the  question  of  jurisdiction,  the  court,  speaking  by  Mr. 
Justice  SwAYKE,  stated  these  principles  as  having  been  auaouuced 
in  Osbom  v.  Bank  of  U.  S.: 

(1)  That  a  circuit  court  of  the  United  States,  In  a  proper  case  in  equity, 
may  enjoin  a  state  oflScer  from  executing  a  state  law  in  conflict  with  the  con-' 
Btitution,  or  a  statute  of  the  United  States,  when  such  execution  will  violate 
the  rights  of  the  complainant  (2)  AVbere  the  state  is  concerned,  the  state 
should  be  made  a  party,  if  it  can  be  done.  That  it  cannot  be  done  is  a  suth- 
cient  reason  for  the  omission  to  do  it,  and  the  court  may  proceed  to  decree 
against  the  officers  of  t?ie  state  in  aU  respects  as  if  the  state  wen  a  party  to  the 
record.  (3)  That  in  deciding  who  are  parties  to  the  suit  the  court  will  not 
look  beyond  the  record.  Making  a  state  oMcer  a  party,  said  the  court,  does 
not  make  the  state  a  party,  although  her  laws  prompt  bis  action,  and  the  state 
stands  behind  him  as  the  real  party  in  interest. 

It  was  in  conformity  with  those  doctrines  that  the  relief  asked  in 
Davi$  V.  Gray  was  given.  See,  also,  Vattier  v.  Hinde,  7  Pet.  263-4; 
IjOuUvUU  R.  Co.  t.  Ltteon,  2  How.  551;  2  Story,  Const.  §  1685;  1 
Kent,  Oomm.  851. 

In  part  upon  the  authority  of  Davis  v.  Qray  and  Oshorn  v.  Bank 
of  U.  i5.,  this  court,  in  Board  of  Liquidation  v.  MeComh,  92  U.  S. 
538,  maintained  the  right  of  a  holder  of  consolidated  bonds  to  a  de- 
cree against  the  officers  of  the  state  of  Louisiana,  who  are  here  de- 
fendants, constituting  the  board  of  liquidation,  preventing  the  use  of 
BQch  bonds  for  the  payment  of  a  debt  due  from  the  state  to  a  levee 
company.  The  proposed  action  of  the  board  was  based  upon  a 
statute  passed  March  3, 1875.  So  that  the  suit  had  for  its  object  to 
prevent  state  officers,  charged  with  the  execution  of  the  latter  act, 
from  carrying  out  its  provisions.  It  never  occurred  to  this  court  that 
the  suit  was,  for  that  reason,  one  against  the  state  within  the  mean- 
ing of  the  constitution.  Upon  the  general  question  whether  the  de- 
fendants, being  officers  of  the  state,  were  amenable  to  process  from 
a  federal  court,  Mr.  Justice  BsADiiSir,  speaking  for  this  court,  ob- 
served: 
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•'  On  tbls  branch  of  the  sabjecfc  the  numerous  and  well-considered  caaes 
heretofore  decided  by  this  court  leave  little  to  be  said.  The  objections  to  pro- 
ceeding against  state  officers  by  mandamus  or  injunction  are — First,  that  it  is, 
in  effect,  proceeding  against  the  state  itself;  and,  secondly,  that  it  interferes 
with  the  ofDcial  discretion  vested  in  the  officers.  It  is  conceded  that  neither 
of  these  things  can  be  done.  A  state,  without  its  consent,  cannot  t>e  sued  by 
an  individual;  and  a  court  cannot  substitute  its  own  discretion  for  that  of 
executive  officers  in  matters  belonging  to  the  proper  jurisdiction  of  the  latter. 
But  it  has  been  well  settled  that  when  a  plain  official  duty,  requiring  no  ex- 
ercise of  discretion,  is  to  be  performed,  and  performance  is  refused,  any  per- 
son who  wUl  sustain  personal  injury  by  such  refusal  may  have  a  mandamus 
to  compel  its  performance;  and  when  such  duty  is  threatened  to  be  violated 
by  some  positive  official  act,  any  person  who  will  sustain  personal  injury 
thereby,  for  which  adequate  compensation  cannot  be  had  at  law,  may  have 
an  injunction  to  prevent  it.  In  such  case,  the  writs  of  mandamus  and  in- 
junction are  somewhat  correlative  to  each  other.  In  either  case^  if  the  officer 
plead  the  authority  of  an  unconstitutional  law  for  the  non-performance  or 
violation  of  his  duty,  it  will  not  prevent  the  issuing  of  the  writ  An  uncon- 
stitutional law  will  be  treated  by  the  courts  as  null  and  void.  Osbom  v.  Bank 
cfU.a.%  Wheat.  859;  Davis  v.  Gray,  16  WaU.  226." 

Upon  these  gronnds  the  decree  of  the  cironit  court  was  affirmed, 
so  far  as  it  prohibited  the  debt  due  the  levee  company  from  being 
funded  in  eonsolidated  bonds.  Such  use  of  them  was  deemed  an  im- 
pairment of  the  contract  rights  of  those  who  were  entitled  to  receive 
them. 

It  seems  to  me  impossible,  in  view  of  our  decision  in  McComb's 
Case,  apart  from  previous  decisions  npon  which  it  was  founded,  to 
hold  that  these  saits  are  forbidden  by  the  eleventh  amendment  of  the 
federal  constitution.  In  that  case  we  have  adjudged  that  there  is 
power  in  the  eoarts  of  the  Union,  in  a  snit  by  an  individual  against 
state  officers,  to  prevent  them,  in  execution  of  an  unconstitutional 
statute,  from  nsing  these  consolidated  bonds  for  purposes  inconsist- 
ent with  the  contract  under  which  they  were  issued.  In  these  cases 
it  is  determined  that  those  courts  are  powerless,  in  suits  against  such 
officers,  to  prevent  the  misapplication  of  moneys  collected  for  the 
purpose  of  meeting  the  interest  on  those  bonds ;  and  this,  in  part, 
npon  the  ground  that  the  relief  asked  will  require  the  officers,  who 
have  charge  of  those  moneys,  to  disregard  the  confessedly  void  orders 
of  the  supreme  political  power  of  the  state. 

It  may  be  asked,  when  before  has  this  conrt  found  the  unconstitu- 
tional mandate  of  a  state  to  be  an  obstacle  in  the  way  of  compelling 
hex  officers  to  respect  rights  of  contract,  the  obligations  of  which  are 
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protected  against  impairment  by  any  law  of  the  slate?  Of  what 
value  is  the  contract  clause  of  the  federal  constitution  if  it  cannot 
be  enforced  against  hostile  provisions  of  a  state  oonstitation  ?  This 
court  said,  in  Dodge  y.  Woolaey,  18  How.  860,  that  "a. change  of  con- 
stitution cannot  release  a  state  from  contracts  made  under  a  consti- 
tution which  permits  them  to  be  made;"  in  J^erton  Branch  Bank  v. 
SkeUy,  1  Black,  448,  that  a  contract  between  Ohio  and  a  bank  in  that 
state  "was  entitled  to  the  protection  of  the  oonstitation  of  the  United 
States  against  any  law  of  the  state  of  Ohio  impairing  its  obligation;" 
in  Railroad  Co,  t.  McClure.  10  Wall.  515,  that  "the  constitution  of 
a  state  is  undoubtedly  a  law"  within  the  meaning  of  the  contract 
clause  of  the  constitution,  and  that  "a  state  can  no  more  do  what  is 
thus  forbidden  by  one  than  by  the  other — there  is  the  same  impedi- 
ment in  the  way  of  both;"  in  White  y.  Hart,  13  Wall.  652,  that  "it 
is  well  settled  by  the  adjudications  of  this  court  that  a  state  can  no 
more  impair  the  obligation  of  a  contract  by  adopting  a  constitution 
than  by  passing  a  law — ^in  the  eye  of  the  constitutional  inhibition 
they  are  substantially  the  same  thing;"  and  in  Ouiiny.  Barry,  15 
Wall.  625,  that  the  constitution  of  the  United  States  "is  above  and 
beyond  the  power  of  congress  and  the  states,  and  is  alike  obligatory 
upon  both;  a  state  can  no  more  impair  an  existing  contract  by  a 
constitutional  provision  than  by  a  legislative  act;  both  are  within 
the  prohibition  of  the  national  constitution." 

Why  should  these  established  doctrines  of  the  court  be  overruled, 
as,  for  all  practical  purposes,  they  are,  by  the  judgment  this  day 
rendered?  The  constitution  declares  that  it  shall  be  the  supreme 
law  of  the  land,  "anything  in  the  eonstittttion  or  laws  of  any  state  to 
the  contrary  notwithstanding."  Its  mandate,  in  that  respect,  is  ad- 
dressed alike  to  the  judges  of  the  federal  and  state  courts,  for  it  de- 
clares that  "the  judges  in  every  state  shall  be  bound  thereby." .  And, 
as  is  said  in  Dodge  v.  WooUey,  "to  make  its  supremacy  more  com- 
plete, impressive,  and  practical,  that  there  should  be  no  escape 
from  its  operation,  and  that  its  binding  force  upon  the  states  and  the 
members  of  congress  should  be  unmistakable,  it  is  declared  that  "the 
senators  and  representatives,  before  mentioned,  and  the  members  of 
the  gtate  legislatures,  and  all  executive  and  judicial  officers,  both  of  the 
United  States  and  of  the  several  states,  shall  be  bound  by  an  oath  or 
affirmation  to  support  this  constitution." 

Nor  can  I  agree  t^iat  the  officers  of  the  state — ^if  the  relief  here 
asked  be  granted — caimot  be  protected  against  any  subsequent  action 
of  the  state.     If  proceeded  against  because  of  theii^eompliance  with 
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the  JQdgments  of  the  ooorts  of  the  Union,  the  suit  ean  ultimately  be 
brought  here  for  review. 

Upon  the  general  qaestion  of  the  power  of  a  eirouit  court  to  grant 
a  mandamtu  against  state  officers,  there  are  some  propositions  an- 
nounced by  the  court  which  should  be  examined.  The  fact  is  men- 
tioned that  the  coupons  held  by  plaintiffs  have  not  been  reduced  to 
judgment,  and  it  is  said  that  a  circuit  court,  in  exercising  its  original 
jurisdiction,  can  ordinarily  grant  a  writ  of  mandamus  only  in  aid  of 
some  existing  jurisdiction.  As  the  state  cannot  be  sued  as  a  party 
defendant,  to  say  that  a  judgment  for  the  amount  of  the  coupons  is 
a  condition  precedent  to  a  mandamus  is  only  another  form  of  saying 
that  there  is  no  remedy  whatever  to  prevent  the  misapplication  of 
the  moneys  raised  under  the  contract  and  by  virtue  of  the  statute 
and  constitution  of  1874.  The  demands  of  the  plaintiffs  are  not  dis- 
puted, except  upon  the  ground  that  the  debt  ordinance  has  assumed, 
without  the  consent  of  the  state's  creditors,  to  remit  the  interest  fall- 
ing due  January  1,  1880,  and  to  divert  the  funds  raised  to  meet  it. 
The  genuineness  of  the  bonds  and  coupons  is  not  questioned.  The 
case,  therefore,  comes  within  the  rule,  explicitly  laid  down  in  Mc- 
Comb's  and  other  cases,  that  mandamm  will  lie  to  compel  the  per- 
formance by  a  public  officer  of  a  plain  ministerial  duty,  requiring  no 
exercise  of  discretion.  Such  a  remedy  is  absolutely  essential  for  the 
protection  of  the  rights  here  claimed. 

Upon  this  question,  referenoe  is  made  by  the  court  to  Bath  Co.  v. 
Amy,  18  WalL  247,  and  Davenport  v.  Dodge  Co.  105  U.  S.  242.  In 
the  first  of  those  oases  it  was  decided  that  a  oiroait  court  had  no 
power,  under  the  act  of  1789,  to  issue  a  writ  of  mandamui  except 
where  necessary  or  ancillary  to  the  exercise  of  its  jurisdiction.  And 
that  doctrine  was  reaffirmed  in  Davenport  v.  Dodge  Co.,  upon  the  au- 
thority, of  wBatft  Co.  V.  Amy,  but  without  any  question  being  raised  in 
the  former  case  as  to  the  power  of  a  circuit  court  to  issue  writs  of 
mandamus  since  the  act  of  March  3,  1875.  It  will  be  found  that  the 
decision  in  Bath  Co.  v.  Amy  was  based  upon  Mclntire  v.  Wood,  7 
Oranch,  604;  MeClung  Y.SHUman,  6  Wheat.  601;  and  KendaUy.  U. 
S.  12  Pet.  684. 

In  Mclntire  v.  Wood  a  circuit  court  was  held  to  have  authority  to 
issue  such  writs  only  when  necessary  to  the  exercise  of  its  jurisdic- 
tion.   But  it  was  said : 

«  Had  the  eleventh  section  of  the  judldaiy  act  f  the  one  declaring  what  suits 
ehall  be  within  the  original  cognizance  of  dronit  courts]  emered  the  tohoie 
ground  <ff  the  oonstUiution,  there  would  be  much  reascm  <«  axncUlnp  this 
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power  in  many  cases  wherein  some  ministerial  act  is  necessary  to  the  oomple- 
Hon  of  an  individual  right  arising  under  the  laws  qf  the  United  States,  and 
the  fourteenth  section  of  the  same  act  would  sanction  the  issuing  of  the  writ 
for  such  a  purpose.  But  although  the  judicial  power  of  the  United  States 
extends  to  cases  arising  under  the  laws  of  the  United  States,  the  legislature 
have  not  thought  proper  to  delegate  the  exercise  of  that  power  to  its  circuit 
courts,  except  in  certain  specified  cases." 

In  Kendall  t.  U,  S.  the  previous  cases  were  held  to  decide  that  the 
writ  was  appropriate  to  compel  the  performance  of  a  ministerial  act, 
necessary  to  the  completion  of  an  individual  right  arising  niider  the 
laws  of  the  United  States.  12  Pet.  616, 617.  In  all  the  cases  prior 
to  Bath  Co.  T.  Amy  the  want  of  power  in  a  circuit  court  to  issue  the 
writ,  in  the  first  instance,  and  in  advance  of  a  judgment  establishing 
the  rights  of  the  parties,  was  put  distinctly  upon  the  ground  that  the 
whole  judicial  power  of  the  United  States  had  not  been  delegated  to 
the  circuit  courts.  In  Kendall'a  Case,  however,  the  power  of  the  cir- 
cuit court,  in  the  District  of  Golambis,  to  compel  the  postmaster  gen- 
eral by  mandamus  to  perform  a  duty  enjoined  by  an  act  of  congress, 
was  sustained,  because,  differently  from  the  circuit  courts  in  the  sev- 
eral states,  its  jurisdiction  then  extended  to  aU  cases  in  law  or  equity 
arising  under  the  laws  of  the  United  States.  Now,  it  is  apparent  that 
the  act  of  March  3, 1875,  supplies  what  was  said  in  Melntire  v.  Wood 
and  McClung  v.  SiUiman  to  be  wanting.  It  substantially  "covers  the 
whole  ground  of  the  constitution. "  It  invests  the  circnit  courts  of  the 
United  States  with  original  jurisdiction,  and  with  jurisdiction  by  re- 
moval from  the  state  courts,  of  all  suits  at  law  or  in  equity,  where  the 
matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of  $500, 
arising  under  the  constitution  or  laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under  their  authority;  or  in  which  the 
United  States  are  plaintiffs  or  petitioners;  or  in  which  there  is  a  con- 
troversy between  citizens  of  different  states ;  or  a  controversy  between 
citizens  of  a  state  and  foreign  states,  citizens,  or  subjects ;  or  a  con- 
troversy between,  citizens  of  the  same  state  claiming  lands  under 
grants  of  different  states. 

It  seems  to  me  entirely  clear  that  sinee  the  enlargement,  by  the 
act. of  March  8,  1875,  of  the  jurisdiction  of  the  circuit  courts,  they 
have  power,  in  the  first  instance,  and  in  advance  of  a  judgment  to 
issue  a  writ  of  mandamus,  to  compel  the  performance  of  purely  minis- 
terial acts,  requiring  no  exercise  of  discretion,  and  which  are  neces- 
sary to  the  protection  or  completion  of  an  individual  right  arising 
under  the  constitution  or  laws  of  the  United  States.    Unless  the  cir- 


Digitized  by 


Google 


172  SUPBBIIB  OOUBT  SKPOBIBB^ 

cilit  coart  can  interfere,  by  injonction,  to  prevent  the  officers  of  the 
state  from  doing  what  they  propose  to  do,  and,  by  mandamus,  to  com- 
pel them  to  perform  the  ministerial  acts  required  by  the  statute  and 
constitution  of  1874,  then  its  new  and  enlarged  jurisdiction  is  of  no 
practical  value  in  any  case  where  a  state  determines  to  repudiate  its 
contracts  and  to  enforce  ordinances  impairing  their  obligation.  The 
power  has  always  existed  in  those  courts  to  issue  such  writs,  not  spe- 
cifically provided  by  statute,  as  "may  be  necessary  for  the  exercise 
of  their  respective  jurisdictions,  and  agreeable  to  the  usages  and 
principles  of  law."  1  St.  81,  334;  Bev.  St.  §  716.  Jurisdiction  to 
hear  and  determine  a  suit  arising  under  the  constitution  and  laws  of 
the  United  States  carries  with  it  the  power  to  issue  either  a  writ  of  ^ 

mandamus  or  a  writ  of  injunction,  or  both,  when  essential  to  the  pro-  { 

tection  and  enforcement  of  rights  involved  in  that  suit.    In  such  i 

cases  the  writ  is,  in  every  legal  sense,  not  simply  necessary,  but  vital 
to  the  exercise  of  the  jurisdiction  granted. 

It  must  also  be  observed  that  the  mandatnui  suit  was  commenced 
in  an  inferior  court  of  the  state,  and  thence  removed  into  the  circuit 
court  of  the  United  states.  If  the  power  of  the  latter  depended  upon 
the 'question  whether  the  state  court  could,  by  mandamus,  compel  a 
state  officer  to  perform  plain  official  duties  imposed  by  law,  the  writ 
should  go.  This  oourt,~I  submit  with  great  confidence,  is  in  error  if 
it  means  to  say  that  Hart  v.  Burke,  88  La.  Ann.  498,  decides,  or 
that  the  supreme  court  of  Louisiana  has  ever  decided,  that  the  courts 
of  that  state  cannot,  under  any  circumstances,  compel  the  officers  of 
the  state,  by  mandamus,  to  perform  plain  official  duties  requiring  no 
discretion.  The  state  Code  of  Procedure  expressly  declares  that  the 
writ  "may  be  directed  to  public  officers  to  compel  them  to  fulfill  any 
of  the  duties  attached  to  their  office,  or  which  may  be  legally  required 
of  them."  Section  834.  It  is,  I  think,  clear  that,  but  for  the  debt 
ordinance  that  court  would  have  sustained  the  writ  in  Hart  v.  Burke, 
and  compelled  the  state  officers  to  obey  the  statute  and  constitution 
of  1874.  What  that  court  adjudged  was  that  while  an  officer  could 
not  plead  the  authority  of  an  unconstitutional  statute  as  a  justifica- 
tion for  the  non-performance  or  violation  of  his  duty,  it  was  different 
where  the  authority  is  an  article  in  the  state  constitution.  Upon  that 
ground  alone  the  writ  was  refused  in  Hart  v.  Burlte. 

That  I  do  not  misinterpret  that  case  is  olear  from  Newman  v.  Burke, 
etc.,  determined  in  April,  1882.  Newman,  holding  warrants  on  the 
general  fund  of  the  state  for  1880  and  1881,  claimed  that  by  virtue 
of  the  debt  ordinance  he  was  entitled  to  be  paid  out  of  moneys  in  the 
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hands  of  state  officers,  collected  nnder  the  statute  and  oonstitation  of 
1874,  and  by  that  ordinance  directed  to  be  transferred  to  the  genera! 
fand.  He  obtained  bj  the  judgment  of  the  supreme  court  of  the 
state  an  order  for  a  mandamus  against  the  state  trecuturer  andjiseal  agent, 
directing  them  to  conform  their  books  to  the  requirements  of  the  debt 
ordinance,  subject,  however,  to  the  right  and  duty  of  those  officers 
"to  retain  in  statu  quo  so  much  of  the  fund  in  controversy  as  may  be 
necessary  to  satisfy  the  pending  claims  of  S.  J.  Hart  and  John  El- 
liott et  al.,  *  *  *  in  case  judgment  should  be  rendered  in  their 
favor  in  the  judicial  proceedings  instituted  by  them,  and  now  pend* 
in  the  supreme  court  of  the  United  States."  So  thai  they  only  await 
the  final  determination  of  these  suits  to  ascertain  whether  they  can 
safely  execute  a  state  ordinance  in  conflict  with  the  federal  constitu- 
tion. 
The  state  court,  affirming  the  doctrines  of  Hart  v.  Barhe,  said : 

**  Inasmuch  as  no  court  can  ever  acquire  jurisdiction  over  a  state,  or  to  en* 
force  a  contract  of  a  state  against  her  will,  it  follows  that  no  court  can  ever 
have  power  to  decree  the  invalidity  of  any  provision  of  the  state  constitution, 
on  the  ground  that  it  impairs  the  obligation  of  such  a  contract.  But  unless 
the  court  may  decree  the  nallity  of  such  a  provision,  on  snob  a  ground,  it  fol- 
lows that  it  cannot  compel  the  officers  of  the  state  to  do  anything  in  violation 
thereof,  because  the  eonstOuMon  of  the  state  is  their  eapdusive  mandate,  and 
absolutely  binding  on  them." 

This  language  needs  no  interpretation.  While  the  federal  consti- 
tution declares  that  it  shall  be  the  supreme  law  of  the  land,  anything 
in  the  constitution  of  any  state  to  the  contrary  notwithstanding,  the 
supreme  court  of  Louisiana  holds  that,  in  the  matter  of  state  contracts, 
her  constitution  is  the  exclusive  mandate  to,  and  absolutely  binding 
upon,  her  officers,  anything  in  the  constitution  of  the  United  States 
to  the  contrary  notwithstanding.  And  I  take  leave  to  say,  with  all 
respect  for  my  brethren,  that  the  decision  this  day  rendered  can  be 
sustained  upon  no  other  ground.  But  in  vain  has  this  court  re- 
peatedly adjudged  that  a  suit  against  the  officers  of  a  state  to  enforce 
the  performance  of  plain  official  duties  is  not  necessarily  one  against 
the  state,  within  the  meaning  of  that  constitution ;  in  vain  has  it  often 
decided  that  contracts  with  states  are  as  fully  protected  by  that  con- 
ititation  as  are  those  between  individuals,  and  that  a  state  can  no 
more  impair  an  existing  contract  by  constitutional  provision  than  by 
a  legislative  act;  in  vain  have  the  circuit  courts  of  the  United  States 
been  invested  with  jurisdiction  of  all  suits  arising  under  the  constitu- 
tion and  laws  of  the  United  States;  in  vain  does  that  constitution  de- 
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clare  that  it  sball  be  the  supreme  law  of  the  land,  binding  npon  the 
judges  in  every  state,  if  it  be  true,  as  determined  by  the  supreme  court 
of  Louisiana,  that  no  court  can  ever  have  power  to  decree  a  provision 
of  a  state  constitution  invalid  on  the  ground  that  it  impairs  the  obliga- 
tion of  contracts  with  that  state,  or  to  compel  state  officers  to  disre- 
gard such  invalid  provision. 

As  further  evidence  that  the  state  court  recognizes  the  right  to  a 
mandamus  compelling  state  officers  to  discbarge 'ministerial  duties, 
imposed  by  provisions  of  the  debt  ordinance,  I  refer  to  Eueyer  v.  Burke, 
reported  in  the  same  volume  with  Hart  v.  Burke,  33  La.  Ann.  969. 
Encyer  was  the  owner  of  certain  consolidated  bonds,  issued  under  the 
act  of  1874.  He  concluded  to  accept  the  provisions  of  the  debt  or- 
dinance of  1879,  and,  in  conformity  therewith,  applied  to  the  state 
treasurer  to  have  his  bonds  stamped,  so  *as  to  show  that  he  acceded 
to  the  reduction  of  interest  made  by  that  ordinance.  The  state  treas- 
nrer  declining  to  comply  with  this  request,  an  application  was  made 
to  an  inferior  state  court  to  compel  him  to  stamp  the  bonds.  HI« 
refusal  to  comply  with  the  relator's  demands  was  based  in  part  upon 
a  statute  passed  in  1880,  (after  the  debt  ordinance  went  into  opera- 
tion,) which  declares  that  no  bond  shall  be  stamped  until  the  cou- 
pons of  January,  1880,  were  surrendered.  That  the  relator  did  not 
do.  Mandamus  was  refused  by  the  inferior  court,  but  the  supreme 
court  of  Louisiana,  after  deciding  that  the  act  of  1880  was  inopeca- 
tive,  because  in  eonfliot  with  the  debt  ordinance,  said : 

"  In  bis  answer  defendant  alleges  that  the  service  required  of  him  by  relatoi 
is  not  a  ministerial  duty,  and  that  the  judiciary  has  no  control  over  the  exec- 
utive and  co-ordinate  branches  of  the  government,  except  as  regards  purely 
ministerial  duties  of  executive  officers.  As  regards  the  first  proposition,  we 
decide  that  the  service  required  in  this  case  is  the  performance  of  a  purelj 
ministerial  duty,  and  this  is  too  plain  to  require  argument.  As  to  the  second 
proposition,  it  is  elementary;  but,  while  fully  recognizing  the  independenoe 
and  all  the  rights  of  the  co-ordinate  branches  of  the  government,  it  is  only 
necessary  to  say  that  it  is  the  province  and  duty  of  the  judiciary,  whenever 
the  question  is  properly  brought  before  it  in  judicial  proceedings,  to  decide 
whether  duties  sought  to  be  enforced  at  the  hands  of  officers  are  or  are  not 
ministerial,  and  it  is  of  the  essence  of  the  judiciary  to  fdjudge  such  questions, 
as  otherwise  those  officers  would  themselves,  by  their  own  decision,  be  Judger 
of  their  legal  and  constitutional  powers." 

The  judgment  of  the  lower  court  was  reversed,  and  the  mandamus 
ordered  to  be  issued,  at  the  cost  of  the  state  treasurer  in  both  courts. 

Thus  it  is  shown  that  the  same  court  which  determined  Hart  v. 
Burke  has  decided  that  the  courts  of  Louisiana  have  power,  by  man- 
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damtUt  to  compel  an  officer  of  the  state  to  discharge  ministerial 
duties,  reqairing  in  their  performance  no  discretion  upon  bis  part ; 
especially  vben  necessary  to  enforce  a  provision  in  the  state  contti- 
tion  in  conflict  with  the  &>tutitution  of  the  United  States. 

It  would  seem,  then,  the  holders  of  the  consolidated  bonds  of  Lou- 
isiana are  in  this  anomalous  condition :  While  the  state  coar6s,  be- 
cause of  the  debt  ordinance  in  the  neir  constitution,  will  not,  by 
numdamue,  compel  its  officers  to  perform  the  purely  ministerial  duties 
imposed  by  the  statute  and  constitution  of  1874,  bat  will,  by  using 
that  writ,  require  those  officers  to  execute  the  provisions  of  that  or- 
dinance, although  it  is  in  conflict  with  the  federal  constitution,  the 
courts  of  the  United  States,  though  now  invested  with  jurisdiction  of 
all  suits  arising  under  the  constitution  and  the  laws  of  the  United 
States,  are,  it  seems,  without  power  to  compel  those  officers  to  re- 
spect the  inhibition  in  the  supreme  law  of  the  land  against  state  laws 
impairing  the  obligation  of  contracts.  Such  are  the  results  which  fol- 
low from  the  action  of  the  supreme  political  power  of  a  state  whose 
officers,  sworn  to  support  the  constitution  of  the  United  States,  are 
required  by  the  state  court  to  look  to  the  state  constitution  as  their 
"exclusive  mandate  and  absolutely  binding  on  them." 

My  own  conclusions  are:  That  the  officers  of  Louisiana  cannot 
rightfully  enforce  provisions  of  its  constitution  which  conflict  with 
the  supreme  law  of  the  land,  and  the  coorta  of  the  Union  should  not 
permit  them  to  do  so;  that  but  for  the  adoption  of  the  unconstitu- 
tional debt  ordinance  of  1879,  and  whether  the  suits  were  in  a  state 
court  or  in  the  circuit  court  of  the  United  States,  these  state  officers 
would  have  been  restrained  by  injunction  from  diverting  the  funds 
collected  to  meet  the  interest  on  the  consolidated  bonds,  and  would 
)iave  been  compelled,  by  mat^damu*,  to  perform  the  purely  ministerial 
duties  enjoined  by  the  statute  and  constitution  of  1874;  that  if  by 
existing  laws  the  circuit  court  of  the  United  States  has  no  power  to 
issue  such  writs,  still,  upon  ihe  removal  of  the  mandamus  suit  from 
the  state  court,  the  former  had  power  to  do  what  the  state  court 
could  legally  have  done  had  there  been  no  removal,  viz.,  make  per- 
emptory the  alternative  mandamus  granted  at  the  beginning  of  the 
suit  by  the  inferior  state  court;  that  the  debt  ordinance  being  void 
because  in  conflict  with  the  constitution  of  the  United  States,  fur- 
nishes no  reason  whatever — ^least  of  all  in  the  courts  of  the  Union — 
why  the  relief  asked  should  not  be  granted  by  any  court  of  proper 
jurisdiction  as  to  parties;  thai  to  refuse  relief  because  of  the  com* 
mand  of  a  state  to  its  officers  to  do  that  which  is  forbidden,  or  re> 
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frain  from  doing  that  which  is  enjoined,  by  the  supreme  law  of  the 
land;  or  to  give  effect,  for  any  purpose,  in  the  courts  of  the  Union, 
to  the  orders  of  the  supreme  politioal  power  of  a  state,  made  in  de> 
fiance  of  the  constitution  of  the  United  States, — ^is,  practically,  to  an- 
nounce that,  so  far  as  judicial  action  is  concerned,  a  state  may,  by 
nullifying  provisions  in  its  fundamental  law,  destroy  rights  of  eon- 
tract,  the  obligatione  of  whioh  the  constitution  declares  shall  not  be 
impaired  by  any  state  law.  To  such  a  doctrine  I  can  never  give  my 
assent. 

I  am,  therefore,  onable  to  concur  in  the  opinion  and  judgment  of 
the  court. 


(108  n.  B.  TO 

Statb  or  Nbw  Hamwhtbe  v.  8tat>  ov  Louibiaiia  and  others. 
SxATB  or  Nbw  Tobk  v.  Qua. 

(March  6, 1888.; 

Boim  BTWMW  States— JuBiBDionoN  om  Sm-SBia  OauBT—AmmmaarT  ov 
Claim  to  Btatb  hot  to  CoirrBa. 

One  state  cannot  crest*  a  controveraj  with  another  atate,  wtthln  the  meaning  of 
that  term  as  used  in  the  Judicial  clauses  of  the  constitation,  bj  assuming  the 
prosecution  of  debts  owing  by  the  other  states  to  its  citizens;  and  Uiia 
oourt  is  prohibited,  both  by  the  letter  and  spirit  of  tbe  congtitution  of  the  United 
States,  from  entertaining  such  suits. 

Bills  in  Chancery. 

W.  H.  Peekham,  for  New  Hampshire. 

W.  A.  Dwr,  L.  W.  Buaieli,  and  Damd  Dudley  Field,  for  New 
York. 

John  A.  Campbell,  for  Louisiana. 

Waitb,  G.  J.  On  the  eighteenth  of  July,  1870,  the  general  court  of 
New  Hampshire  passed  an  act,  of  which  the  following  is  a  copy : 

"An  act  to  protect  the  rights  of  citizens  of  this  state,  holding  claims  against 

other  states. 

"  Be  it  enacted  by  the  senate  and  house  of  representatives  in  general  court 
convened: 

"  Swtion  1.  Whenever  any  citizen  of  the  state  shall  be  tbe  owner  of  an; 
daira  against  any  of  the  United  States  of  America,  arising  upon  a  written 
obligation  to  pay  money  issued  by  such  state,  which  obligation  shall  be  ptist 
due  and  unpaid,  such  citizen  holding  such  claim  may  assign  the  same  to  the 
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■tate  of  Kew  Haropshin^  and  depoeit  the  aaslgnraent  thereof,  duly  executed 
uid  acknowledged  in  the  form  and  manner  provided  for  the  execution  and 
acknowledgment  of  deeds  of  real  estate  by  the  laws  of  this  state,  together 
with  all  the  evidence  necessary  to  substantiate  such  claim,  with  the  attorney 
general  of  the  state. 

"  Sec.  2.  Upon  each  deposit  Mng  made,  it  shall  be  the  duty  of  the  attorney 
general  to  examiue  such  claim  and  the  evidence  thereof,  and  if,  in  bis  opinion, 
there  is  a  valid  claim  whiph  shall  be  just  and  equitable  to  enforce,  vested  by 
such  assignment  in  the  state  of  N'ew  Hampshire,  be,  the  attorney  general, 
shall,  upon  the  assignor  of  such  claim  depositing'  with  bim  suob  sum  as  he, 
the  said  attorney  general,  shall  deem  necessary  to  cover  the  expenses  and  dis- 
bursements incident  to,  or  which  may  become  incident  to,  the  collection  of 
said  claim,  bring  such  suits,  actions,  or  proceedings  in  the  name  of  the  state 
of  New  Hampshire,  in  the  supreme  court  of  the  United  States,  as  he,  the  said 
attorney  general,  shall  deem  necessary  for  the  recovery  of  the  money  due  upon 
such  claim ;  and  it  shall  be  the  duty  of  the  said  attorney  general  to  prosecute 
snch  action  or  actions  to  final  judgment,  and  to  take  such  other  steps  as  may 
be  necessary  after  judgment,  for  the  collection  of  said  claim,  and  to  cany  such 
judgment  into  effect,  or,  with  the  consent  of  the  assignor,  to  compromise,  ad- 
just,  and  settle  such  claim  before  or  after  judgment. 

"Sec.  3.  Nothing  in  this  act  shall  authorize  the  expenditure  of  any  money 
belonging  to  this  state,  but  the  expenses  of  said  proceedings  shall  be  paid  by 
the  assignor  of  such  claim;  and  the  assignor  of  such  claim  may  associate  with 
the  attorney  general  in  the  prosecution  thereof,  in  the  name  of  the  state  of 
New  Hampshire,  such  other  counsel  as  the  said  assignor  may  deem  necessary, 
but  the  state  shall  not  be  liable  finr  the  fees  of  such  counsel  or  any  part 
thereof. 

"Sec.  4.  The  attorney  general  shall  keep  all  moneys  oolleoted  upon  such 
claim,  or  by  reason  of  any  compromise  of  any  such  claim,  separate  and  apart 
from  any  other  moneys  of  this  state  which  may  be  in  his  hands,  and  shall  de- 
posit the  same  to  bis  own  credit,  as  special  trustee  under  this  act,  in  such 
bank  or  banks  as  he  shall  select;  and  the  said  attorney  genei-al  shall  pay  to 
the  assignor  of  such  claims  all  such  sums  of  money  as  may  be  recovered  by 
him  In  compromise  or  settlement  of  such  claims,  deducting  therefrom  all  ex- 
penses incurred  by  said  attorney  not  before  that  time  paid  by  the  assignor. 

"Sec.  6.  Tbis.act  shall  take  effect  on  its  passage." 

Under  this  act  six  of  the  oonsolidated  bonds  of  the  state  of  Louisi- 
ana, particularly  deseribed  in  the  cases  of  State  v.  Jumel  and  Elliott 
T.  Wiltz,  jast  decided,  [ante,  138,]  were  assigned  to  the  state  of  New 
Hampshire  by  one  of  its  citizens.  This  assignment  was  made  for 
the  purposes  contemplated  in  the  act,  and  passed  to  the  state  no  other 
or  different  title  than  it  would  acquire  in  that  way.  After  the  assign- 
ment was  perfected,  a  bill  in  equity  was  filed  in  this  oonrt  in  the  name 
of  the  state  of  New  Hampshire,  as  complainant,  against  the  state  of 
Looisiana  and  the  several  officers  of  that  state  who  compose  the  board 
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of  liquidation  provided  for  in  the  aot  anthorising  the  issne  of  the 
bonds.  The  averments  in  the  bill  are  substantially  the  same  as  those 
in  Elliott  T.  Jumel,  supra,  save  only  that  in  this  case  the  ownership 
of  the  bonds  specially  involved  is  stated  to  be  in  New  Hampshire, 
while  in  that  it  was  in  Elliott  and  his  assooiates.  The  prayer  is,  in  sub 
stance,  for  a  decree  that  the  bonds  and  the  act  and  constitutiona! 
amendment  of  1874  oonstitnte  a  valid  contract  between  Louisiana 
and  the  holders  of  its  bonds;  that  the  defendants  and  each  of  them 
may  be  prohibited  from  diverting  the  proceeds  of  the  taxes  levied 
under  the  act  from  the  payment  of  the  interest;  and  that  the  provis- 
ions of  the  debt  ordinance  of  1879  may  be  adjudged  void  and  of  no 
effect,  because  they  impair  the  obligation  of  the  contract.  The  bill 
was  signed  in  the  name  of  New  Hampshire  by  the  attorney  general 
of  that  state,  and  also  by  the  same  counsel  who  appeared  for  Elliott, 
Gwynn  &  Walker  in  their  suit  in  equity  just  decided. 

On  the  fifteenth  of  May^  1880,  the  legislature  of  New  Tork  passed 
the  following  aot : 

"An  act  to  protect  the  rights  of  eiUzens  of  this  state  owning  and  holding 
claims  against  other  states. 

'•  The  people  of  the  state  of  New  York,  represented  In  senate  and  assembly, 
do  enact  as  follows: 

"  Section  1.  Any  citizen  of  this  state,  being  the  owner  and  holder  of  any 
valid  claim  against  any  of  the  United  States  of  America,  arising  upon  a  writ- 
ten obligation  to  pay  money,  made,,  executed,  and  delivered  by  such  states 
which  obligation  shall  be  past  due  and  unpaid,  may  assign  the  same  to  the 
state  of  New  York,  and  deliver  the  assignment  thereof  to  the  attorney  gen- 
eral of  the  state.  Such  assignment  shall  be  in  writing,  and  shall  be  duly  ao- 
knowlAdged  before  an  officer  autborized  to  take  the  acknowledgment  of  deeds, 
and  the  certificate  of  such  acknowledgment  shall  be  duly  indorsed  upon  such 
assignment  before  the  delivery  thereof.  Every  such  assignment  shall  contain 
a  guai-anty,  on  the  part  of  the  assignor,  to  be  approved  by  the  attorney  gen- 
eral, of  the  expenses  of  the  collection  of  such  claim,  and  it  shall  be  the  duty 
of  the  attorney  general,  on  receiving  such  assignment,  to  require,  on  behalf 
of  such  assignor,  such  security  for  said  guaranty  as  he  shall  deem  adequate. 

"  Sec.  2.  Upon  the  execution  and  delivery  of  such  assignment,  in  the  man- 
ner provided  for  in  section  1  of  this  act,  and  famishing  the  security  as  in 
said  section  provided,  and  the  delivery  of  such  claim  to  him,  the  attorney  gen- 
eral shall  bring  and  prosecute  such  action  or  proceeding,  in  the  name  of  the 
state  of  New  York,  as  shall  be  necessary  for  the  recovery  of  the  money  due 
on  such  claim,  and  the  said  attorney  general  shall  prosecute  such  action  or 
proceeding  to  final  judgment,  and  shall  take  such  proceedings  after  Judgment 
as  may  be  necessary  to  effectuate  the  same. 

"  Sec.  3.  The  attorney  general  shall  forthwith  deliver  to  the  treasurer  of 
the  states  for  the  use  of  such  assignor,  all  moneys  collected  upon  such  daim. 
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first  dedacting  therefrom  all  expense*  incurred  by  blm  in  the  collection 
thereof,  and  said  assignor,  or  his  legal  representatives,  shall  be  paid  said 
money  by  said  treasurer  upon  producing  the  check  or  draft  therefor  of  the  at- 
torney general  to  his  or  their  order,  and  proof  of  his  or  their  identity. 
"Sec.  4.  This  act  shall  take  effect  immediately." 

On  the  twentieth  of  April,  1881,  E.  K.  Goodnow  and  Benjamin 
Graham,  being  the  holders  and  owners  of  30  coupons  cut  from  10  of 
the  consolidated  bonds  of  Louisiana  falling  due  January  1, 1880,  July 
1,  1880,  and  January  1,  1881,  assigned  them  to  the  state  of  New 
Tork  by  an  instrument  in  writing,  of  which  the  following  is- a  copy: 

"Know  all  men  by  these  presents,  that  we,  the  undersigned,  citizens  of  the 
state  of  Kew  York,  being  the  owners  and  holders  of  valid  claims  against  the 
state  of  Louisiana,  arising  upon  written  obligations  to  pay  money,  made,  exe- 
cuted, and  delivered  by  th6  state  of  Louisiana,  and  now  past  due  and  unpaid, 
being  the  coupons  hereto  annexed,  in  consideration  of  one  dollar  to  each  of  us 
paid  by  the  state  of  New  York,  and  for  other  good  and  valuable  considera- 
tions, hereby  assign  and  transfer  the  said  claims  and  coupons  to  the  state  of 
New  York, 

"And  we  do  hereby  covenant  with  the  said  state  that  If  an  attempt  is  made 
by  it  to  collect  the  said  claim  from  the  state  of  Louisiana  we  will  pay  all  tlie 
expenses  of  the  collection  of  the  same. 

"  In  witness  whereof  we  have  hereunto  set  our  hands  and  affixed  our  seals 
this  twentieth  day  of  April,  in  the  year  of  oar  Lord  1881. 

••E.K,  GOODHOW.     [l.  &J 
"Bbnj.  Gbahau.      [!•.  8.] 

"Sealed  and  delivered  in  presence  of 
«  Frank  M.  Carson." 

Thereupon  the  state  of  New  Tork,  on  the  twenty-fifth  of  April,  filed 
in  this  conrt  a  bill  in  equity  against  the  state  of  Lo^siana  and  the  offi- 
cers of  the  state  composing  the  board  of  liquidation,  with  substan- 
tially the  same  averments  and  the  same  prayer  as  in  that  of  the  state 
of  New  Hampshire.  There  was,  however,  a  statement  in  this  bill, 
not  in  the  other,  to  the  effect  that  many  of  the  consolidated  bonds 
were  issaed  to  citizens  of  the  state  of  New  York  in  exchange  fol-  old 
bonds  of  Louisiana  which  they  held,  and  that  citizens  of  New  York 
now  hold  and  own  bonds  of  the  same  class  to  a  large  amount.  Tes- 
timony has  been  taken  in  support  of  this  averment. 

The  first  question  we  have  to  settle  is  whether,  upon  the  facts  shown, 
these  suits  can  be  maintained  in  this  court. 

Article  3,  §  3,  of  the  constitution  provides  that  the  judicial  power 
of  the  United  States  shall  extend  to  "controversies  between  two  or 
more  states,"  and  "between  a  state  and  citizens  of  another  state.'' 
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By  the  same  article  and  section  it'is  also  provided  that  in  oases  "in 
'crhich  a  state  shall  be  a  party,  the  supreme  conrt  shall  have  original 
jurisdiction."  By  the  judiciary  act  of  1789,  c.  20,  §  18,  (1  St.  80.)  the 
supreme  conrt  was  given  "exclusive  jurisdiction  of  all  controversies 
of  a  civil  nature  where  a  state  is  a  party,  except  between  a  state  and 
its  citizens;  and  except,  also,  between  a  state  and  citizens  of  other 
states,  or  aliens,  in  which  latter  case  it  shall  have  original  bat  not 
exclusive  jurisdiction." 

Such  being  the  condition  of  the  law,  Alexander  Ghisholm,  as  exec- 
utor of  Robert  Farquar,  commenced  an  action  of  atsumpait  in  this 
court  against  the  state  of  Georgia,  and  process  was  served  on  the  gov- 
«mor  and  attorney  general.  Chishohn  v.  Georgia,  3  Dall.  419.  On 
the  eleventh  of  August,  1792,  after  the  procesp  was  thus  served,  Mr. 
Randolph,  the  attorney  general  of  the  United  States,  as  counsel  for 
the  plaintiff,  moved  for  a  judgment  by  default  on  the  fourth  day  of 
the  next  term,  unless  the  state  should  then,  after  notice,  show  cause 
to  the  contrary.  At  the  next  term  Mr.  Ingersoll  and  Mr.  Dallas  pre- 
sented a  written  remonstrance  and  protestation  on  behalf  of  the  state 
against  the  exercise  of  jurisdiction,  but  in  consequence  of  positive  in- 
structions they  decUned  to  argue  the  question.  Mr.  Randolph  there- 
upon proceeded  alone,  and  in  opening  his  argument  said :  "I  did  not 
want  the  remonstrance  of  Georgia  to  satisfy  me  that  the  motion  which  I 
have  made  is  unpopular.  Before  the  remonstrance  was  read,  I  had 
learnt  from  the  acts  of  another  state,  whose  will  must  always  be  dear 
to  me,  that  she  too  condemned  it." 

On  the  nineteenth  of  February,  1798,  the  judgment  of  the  court 
was  announced  and  the  jurisdiction  sustained,  four  of  the  justices 
being  in  favor  of  granting  the  motion  and  one  against  it.  All  the 
justices  who  heard  the  ease  filed  opinions,  some  of  which  were  very 
elaborate,  and  it  is  evident  the  subject  received  the  most  careful  con- 
sideration. Mr.  Justice  Wilson,  in  his  opinion,  uses  this  language, 
(p.  465 :) 

"Another  declared  object  (of  the  constitution)  is,  'to  establish  justice.' 
This  points,  in  a  particular  manner,  to  the  judicial  authority.  And  when  we 
view  this  object  in  conjunction  with  the  declaration  '  that  no  state  shall  pasa 
a  law  impairing  the  obligation  of  contracts,'  we  shtdl  probably  think  that 
this  object  points,  in  a  particular  manner,  to  the  jurisdiction  of  the  court  over 
the  several  states.  What  good  purpose  could  this  constitutional  provision 
teewe.  If  a  state  might  pass  a  law  impairing  the  obligation  of  Us  oton  con- 
tracts, and  be  amenable,  for  such  violation  of  ri|^t,  to  no  controlling  judi- 
ciary power?" 
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And  Chief  Justice  Jat,  (p.  479 :)  / 

**  The  extension  of  the  jndlciaiy  power  of  the  United  States  to  such  contro- 
veiaiea  appears  to  me  to  be  toise,  because  it  is  honest,  and  because  it  is  us^l. 
It  is  honest,  because  it  provides  for  doing  justice  without  respect  to  persons, 
and,  by  secnring  individual  citizens  as  well  as  states  in  their  reepective  rights, 
performs  the  promise  which  every  free  government  makes  to  every  free  citi- 
zen, of  equal  justice  and  protecUon.  It  is  useful,  because  it  is  honest;  be- 
cause it  leaves  not  even  the  most  obscure  and  friendless  citizen  without 
means  of  obtaining  Justice  from  a  neighl)oring  state;  because  it  obviates  oc- 
casions of  quarrels  between  states  on  account  of  the  claims  of  their  respect- 
ive citizens;  because  it  recognizes  and  strongly  rests  on  this  great  mora] 
truth,  that  justioe  is  the  same  whether  due  from  one  man  or  a  million,  or 
from  a  million  to  one  man;  because  it  teaches  and  greatly  appreciates  the 
value  of  our  free  republican  national  government,  which  places  all  our  citi- 
zens on  an  equal  footing,  and  enables  each  and  every  of  them  to  obtain  justice 
without  any  danger  of  being  overborne  with  the  might  and  number  of  their 
opponents;  and  because  it  brings  into  action  and  enforces  the  great  and 
glorious  principle  that  the  people  are  the  sovereign  of  this  country,  and  con- 
sequently that  fellow-citizens  tad  joint  sovereigns  cannot  be  degraded  by  ap- 
pearing with  each  other  in  their  own  courts  to  have  their  controversies  de- 
termined." 

Prior  to  this  deoision  ttie  pablio  disonssions  had  been  confined  to 
the  power  of  the  court  under  the  oonstitotion  to  entertain  a  suit  in 
favor  of  a  citizen  against  a  state,  many  of  the  leading  members  of 
the  convention  arguing,  with  great  force,  against  it.  As  soon  as  the 
decision  was  announced,  steps  were  taken  to  obtain  an  amendment 
of  the  constitution  withdrawing  jurisdiction.  About  the  time  the 
judgment  was  rendered,  another  suit  was  begun  against  Massaohu- 
setts,  and  process  served  on  John  Hancock,  the  governor.  This  led 
to  the  convening  of  the  general  court  of  that  commonwealth,  which 
passed  resolutions  instructing  the  senators  and  requesting  the  mem> 
bers  of  the  house  of  representatives  from  the  state  "to  adopt  the  most 
speedy  and  effectual  measures  in  their  power  to  obtain  such  amend- 
ments  in  the  constitution  of  the  United  States  as  will  remove  any 
clause  or  articles  of  the  said  constitution  which  can  be  construed  to 
imply  or  justify  a  decision  that  a  state  is  compellable  to  answer  in 
any  suit  by  an  individunl  or  individuals  in  any  courts  of  the  United 
States."  Other  states  also  took  active  measures  in  the  same  direc- 
tion, and,  soon  after  the  next  congress  came  together,  the  eleventh 
amendment  to  the  constitution  was  proposed,  and  afterwards  ratified 
by  the  requisite  number  of  states,  so  as  to  go  into  effect  on  the  eighth  of 
January,  1798.  That  amendment  is  as  follows :  "The  judicial  power 
of  the  United  States  shall  not  be  construed  to  extend  to  any  suit  in 
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tttw  01  itqoity  eommenced  or  proseoated  against  one  of  the  tJmted 
States  by  citizens  of  another  state,  or  by  citizens  and  subjects  of  any 
foreign  dtate." 

Under  the  operation  of  this  amendment  the  actual  owners  of  the 
bonds  and  coupons  held  by  New  Hampshire  and  New  York  are  pre- 
cluded from  prosecuting  these  suits  in  their  own  names.  The  real 
question,  therefore,  is  whether  they  can  sue  in  the  name  of  their  re- 
speotive  states  after  getting  the  consent  of  the  state,  or,  to  put  it  in 
another  way,  whether  a  state  can  allow  the  use  of  its  name  in  such  a 
suit  for  the  benefit  of  one  of  its  citizens. 

The  language  of  the  amendment  is,  in  effect,  that  the  judicial  power 
of  the  United  States  shall  not  extend  to  any  suit  commenced  or  pros- 
ecuted by  citizens  of  one  state  against  another  state.  No  one  can 
look  at  the  pleadings  and  testimony  in  these  cases  without  being  sat- 
isfied, beyond  all  doubt,  that  they  were  in  legal  effect  commenced 
and  are  now  prosecuted  solely  by  the  owners  of  the  bonds  and  coupons. 
In  New  Hampshire,  before  the  attorney  general  is  authorized  to  begin 
a  suit,  the  owner  of  the  bond  must  deposit  with  him  a  sum  of  money 
sufficient  to  pay  all  costs  and  expenses.  No  compromise  can  be  ef- 
fected except  with  the  consent  of  the  owner  of  the  claim.  No  money 
of  the  state  can  be  expended  in  the  proceeding,  but  all  expenses  must 
be  borne  by  the  owner,  who  may  associate  with  the  attorney  general 
such  counsel  as  he  chooses,  the  state  being  in  no  way  responsible  for 
fees.  All  moneys  collected  are  to  be  kept  by  the  attorney  general,  as 
special  trustee,  separate  and  apart  from  the  other  moneys  of  the  state, 
and  paid  over  by  him  to  the  owner  of  the  claim,  after  deducting  all 
expenses  incurred,  not  before  that  time  paid  by  the  owner.  The  bill, 
although  signed  by  the  attorney  general,  is  also  signed,  and  was  evi- 
dently drawn,  by  the  same  counsel  who  prosecuted  the  suits  for  the 
bondholders  in  Louisiana,  and  it  is  manifested  in  many  ways  that 
both  the  state  and  the  attorney  general  are  only  nominal  actors  in 
the  proceeding.  The  bond-owner,  whoever  he  may  be,  was  the  pro- 
moter and  is  the  manager  of  the  suit.  He  pays  the  expenses,  is  the 
only  one  authorized  to  conclude  a  compromise,  and,  if  any  money  is 
ever  collected,  it  must  be  paid  to  him  without  even  passing  through 
the  form  of  getting  into  the  treasury  of  the  state. 

In  New  York  no  special  provision  is  made  for  compromise  or  the 
employment  of  additional  counsel,  but  the  bondholder  is  required  to 
secure  and  pay  all  expenses  and  gets  all  the  money  that  is  recovered. 
This  state  as  well  as  New  Hampshire  is  nothing  more  nor  less  than 
a  mere  ooUecting  agent  of  the  owners  of  the  bonds  and  coupons,  and 
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while  the  snits  are  in  the  names  of  the  states,  they  are  nnder  the  act 
ual  control  of  individnal  citizens,  and  are  prosecuted  and  carried  on 
altogether  by  and  for  them. 

It  is  contended,  ho^rever,  that,  nottrithstanding  the  prohibition  of 
the  amendment,  the  states  may  prosecate  the  soits,  because,  as  the 
"sovereign  and  trustee  of  its  citizens,"  a  state  is  "clothed  with  the 
right  and  faculty  of  making  an  imperative  demand  upon  another  in- 
dependent state  for  the  payment  of  debts  which  it  owes  to  citizens  of 
the  former."  There  is  no  doubt  but  one  nation  may,  if  it  sees  fit, 
demand  of  another  nation  the  payment  of  a  debt  owing  by  the  latter 
to  a  citizen  of  the  former.  Such  power  is  well  recognized  as  an  inci- 
dent of  national  sovereignty,  but  it  involves  also  the  nationsd  pow- 
ers of  levying  war  and  making  treaties.  As  was  said  in  U.  8.  t. 
Diekelman,  93  U.  S.  524,  if  a  sovereign  aissames  the  responsiblity  of 
presenting  the  claim  of  one  of  his  subjects  against  another  sovereign, 
the  prosecution  will  be  "as  one  nation  proceeds  against  another,  not 
by  suit  in  the  courts,  as  of  right,  but  by  diplomatic  negotiation,  or,  if 
need  be,  by  war." 

All  the  rights  of  the  states,  as  independent  nations,  were  surren- 
dered to  the  United  States.  The  states  are  not  nations,  either  as  be- 
tween themselves  or  towards  foreign  nations.  They  are  sovereign 
within  their  spheres,  but  their  sovereignty  stops  short  of  nationality. 
Their  political  Btatua  at  home  and  abroad  is  that  of  states  in  the 
United  States.  They  can  neither  make  war  nor  peace  without  the 
consent  of  the  national  government.  Neither  can  they,  except  with 
like  consent,  "enter  into  any  agreement  or  compact  with  another 
state."    Article  1,  §  10,  ol.  8. 

£ut  it  is  said  that  even  if  a  state,  as  sovereign  trustee  for  its  citi- 
zens, did  surrender  to  the  national  government  its  power  of  prosecut- 
ing the  claims  of  its  citizens  against  another  state  by  force,  it  got  in 
lieu  the  constitutional  right  of  suit  in  the  national  courts.  There  is 
no  principle  of  international  law  which  makes  it  the  duty  of  one  na- 
tion to  assume  the  collection  of  the  claims  of  its  citizens  against  an- 
other nation,  if  the  citizens  themselves  have  ample  means  of  redress 
without  the  intervention  of  their  government.  Indeed,  Sir  IU>bert 
Phillimore  says,  in  his  Commentaries  on  International  Law,  vol.  2, 
(2d  Ed.)  p.  12 :  "As  a  general  rule,  the  proposition  of  Martens  seems 
SO  be  correct,  that  the  foreigner  can  only  claim  to  be  put  on  the  same 
footing  as  the  native  creditor  of  the  state."  Whether  this  be  in  all 
respects  true  or  not,  it  is  dear  that  no  nation  ought  to  interfere,  ex- 
cept xmder  very  extraordinary  circumstances,  if  the  citizens  can  them- 
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selTtts  employ  the  identical  and  only  remedy  open  to  the  {government 
if  it  takes  on  itself  the  harden  of  the  prosecution.  Under  the  consti- 
tution, as  it  was  originlilly  construed,  a  oitiaen  of  one  state  could  sue 
another  state  in  the  courts  of  the  United  States  for  himself,  and  ob- 
tain the  same  relief  his  state  could  get  for  him  if  it  should  sue.  Cer- 
tainly, when  he  can  sue  for  himself,  there  is -no  i^ecessity  for  power 
in  his  state  to  sue  in  his  behalf,  and  we  cannot  believe  it  was  the  in- 
tention of  the  framers  of  the  constitution  to  allow  both  remedies  in 
such  a  case.  Therefore,  the  special  remedy,  granted  to  the  citizen 
himself,  must  be  deemed  to  have  been  the  only  remedy  the  citizen  of. 
one  state  could  have  under  the  constitution  against  another  state  for 
the  redress  of  his  grievances,  except  such  as  the  delinquent  state  saw 
fit  itself  to  grant.  In  other  words,  the  giving  of  the  direct  remedy  to 
the  citizen  himself  was  equivalent  to  taking  away  any  indirect  remedy 
he  might  otherwise  have  claimed,  through  the  intervention  of  his 
state,  upon  any  principle  of  the  law  of  nations.  It  follows  that  when 
the  amendment  took  away  the  special  remedy  there  was  no  other  left. 
Nothing  was  added  to  the  constitution  by  what  was  thos  done.  No 
power,  taken  away  by  the  grant  of  the  special  remedy,  was  restored 
by  the  amendment.  The  effect  of  the  amendment  was  simply  to  re- 
voke the  new  right  that  had  been  given,  and  leave  the  limitations  to 
stand  as  they  were.  In  the  argument  of  the  opinions  filed  by  the 
several  justices  in  the  CMtholm  Case,  there  is  not  even  an  intimation 
that  if  the  citizen  could  not  sue,  his  state  eonld  sue  for  him.  The 
evident  purpose  of  the  amendment,  so  promptly  proposed  and  finally 
adopted,  was  to  prohibit  all  soits  against  a  state  by  or  for  citizens  of 
other  states,  or  aliens,  without  the  consent  of  the  state  to  be  sued, 
and,  in  our  opinion,  one  state  cannot  create  a  controversy  with  an- 
other state,  within  the  meaning  of  that  term  as  used  in  the  judicial 
clauses  of  the  constitution,  by  assuming  the  prosecution  of  debts 
owing  by  the  other  state  to  its  citizens.  Such  being  the  case,  we  are 
satisfied  that  we  are  prohibited,  both  by  the  letter  and  the  spirit  of 
the  constitution,  from  entertaining  these  soits,  and  the  bill  in  each 
of  them  ia  conseqaentlj  diamissed. 
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£8(UKABA  &  lum  MiomaAS  Tbajtbt.  Go.  v.'  Gm  or  GmoAOO.* 

(Uuoh  S,  1888.) 

JornnTonoifAii  Lait— Natisablb  Rivbb — Stath  AcTHOBrrr  orsit— Beqiha- 
VKOi  o»  lainBifAii  ComcHBOB — Cttt  Obbikahob— Diulw- 

BBisesa — Pouob  Powkk.  ' 

» 

Tbe  Chicago  river  and  its  branches  are  navigable  waters  of  the  United  States,  over 
which  congress,  under  its  commercial  power,  may  exercise  control  to  the  extent 
necessary  to  protect,  preserve,  and  improve  their  free  navigation ;  bat,  until 
congress  acts  on  the  subject,  the  power  of  the  state  over  bridges  across  ita  n«v- 
igable  streams  is  plensrj,  and  an  ordinance  passed  by  the  city  of  Chicago,  la 
the  exercise  of  its  police  powers,  under  its  charter  granted  by  the  state  regulat- 
ing tbe  opening  and  closing  of  the  draws  on  bridges  within  the  limits  of  its  ju- 
risdiction  daring  certain  hours  of  the  day,  ia  not  a  violation  of  tba  commercial 
clause  of  the  constitution  of  the  Dnited  States. 

Blackbird  Orni  Com,  2  Pet.  24fi,  and  Giiman  T.  PhOadttphia,  8  Wall  718,  followed. 

Appeal  from  tbe  Giroait  Gonrt  of  the  United  States  for  the  North- 
ern District  of  Illinois. 

Homer  Cook,  A.  T.  Britton,  and  J.  H.  MeOowan,  for  appellant. 

Frederick  S.  Winston,  Jr.,  for  appellee. 

FiBLD,  J.  The  Escanaba  ft  Lake  Michigan  Transportation  Com- 
pany, a  corporation  created  nnder  tbe  lavs  of  Michigan,  is  tbe  ownei 
of  three  steam-vessels  engaged  in  the  carrying  tra^e  between  ports 
and  places  in  different  states  on  Lake  Michigan  and  the  navigable 
waters  connecting  with  it.  The  vessels  are  enrolld<t  and  licensed  for 
tbe  coasting  trade,  and  are  principally  employed  in  earrying  iron  ore 
from  the  port  of  Escanaba,  in  Michigan,  to  the  docks  of  the  Union 
Iron  &  Steel  Company  on  tbe  south  fork  of  the  sonth  branch  of  the 
Uhieago  river,  in  the  city  of  Chicago.  In  their  course  up  the  river 
and  its  south  branch  and  fork  to  the  docks,  they  are  required  to  paos 
through  draws  of  several  bridges  constructed  over  tbe  stream  by  the 
«ity  of  Chicago,  and  it  is  of  obstructions  caused  by  the  closing  of  the 
draws,  under  an  ordinance  of  the  city,  for  a  designated  hour  of  the 
morning  and  evening  during  week-days,  and  by  a  limitation  of  the 
tune  to  10  minutes  during  which  a  draw  may  be  left  open  for  the 
passage  of  a  vessel,  and  by  some  of  the  piers  in  the  south  branch  and 
fork,  and  the  bridges  resting  on  them,  that  the  corporation  com- 
plains; and  to  enjoin  the  city  from  dosing  the  draws  for  the  morn- 
ing and  evening  hours  designated,  and  enforcing  (be  10  minutes  lim- 

*This  case  affirms  SL  G.  12  Fed.  Bep.  777. 
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itation,  and  to  compel  the  removal  of  the  objectionable  piers  and 
bridges,  the  present  biU  is  filed. 

The  river  and  its  branches  are  enturely  within  the  state  of  Illinois, 
and  all  of  it,  and  nearly  all  of  both  branches  that  is  navigable,  are 
within  the  limits  of  the  city  of  Chicago.  The  river,  from  the  junction 
of  its  two  branches  to  the  lake,  is  about  three- foarths  of  a  mile  in 
length.  The  branches  flow  in  opposite  directions  and  meet  at  its 
head,  nearly  at  right  angles  with  it.  Originally  the  width  of  the 
river  and  its  branches  seldom  exceeded  150  feet;  of  the  branches 
and  fork  it  was  often  less  than  100  feet;  bat  it  has  been  greatly 
enlai^ed  by  the  city  for  the  convenience  of  its  commeitee. 

The  city  fronts  on  Lake  Michigan,  and  the  month  of  the  Chicago 
river  is  near  its  center.  The  river  and  its  branches  divide  the  city 
into  three  sections :  one  lying  north  of  the  main  river  and  east  of  its 
north  branch,  which  may  be  called  its  northern  division;  one  lying 
between  the  north  and  south  branches,  which  may  be  called  its  west- 
ern division;  and  one  lying  south  of  the  main  river  and  east  of  the 
south  branch,  which  may  be  cabled  its  southern  division.  Along  the 
river  and  its  branches  the  city  has  grown  up  into  magnificent  propor- 
tions, having  a  population  of  600,000  souls.  Running  back  from 
them  on  both  sides  are  avenues  and  streets  lined  with  blocks  of  edi- 
fices, public  and  private,  with  stores  and  Warehouses,  and  the  im- 
mense variety  of  buildings  suited  for  the  residence  and  the  business 
of  this  vast  population.  These  avenues  and  streets  are  connected  by 
a  great  number  of  bridges,  over  which  there  is  a  constant  passage  of 
foot  passengers  and  of  vehicles  of  all  kinds.  A  slight  impediment  to 
the  movement  causes  the  stoppage  of  a  crowd  of  passengers  and  a 
long  line  of  vehicles. 

The  main  business  of  the  city,  where  the  principal  stores,  ware- 
houses, offices,  and  public  buildings  are  situated,  is  in  the  southern 
division  of  the  city ;  and  a  large  number  of  the  persons  who  do  busi- 
ness there  reside  in  the  northern  or  the  western  division,  or  in  the 
suburbs. 

While  this  is  the  condition  of  business  in  the  city  on  the  land,  the 
river  and  its  branches  are  crowded  with  vessels  of  all  kinds,  sailing 
craft  and  steamers,  boats,  barges,  and  tugs,  moving  backwards  and 
forwards,  and  loading  and  unloading.  Along  the  banks  there  are 
docks,  warehouses,  elevators,  and  all  the  appliances  for  shipping  and 
reshipping  goods.  To  these  vessels  the  unrestricted  navigation  of 
the  river  and  its  branches  is  of  the  utmost  importance;  while  to  those 
who  are  compelled  to  cross  the  river  and  its  branohes  the  bridges  are 
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a  necessity.  The  object  of  wise  legislation  is  to  give  facilities  to  both, 
with  the  least  obstruction  to  either.  This  the  city  of  Chicago  has 
endeavored  to  do. 

The  state  of  Illinois,  within  which,  as  already  mentioned,  the  river 
and  its  branches  lie,  has  vested  in  the  authorities  of  the  city  jaris- 
diotion  over  bridges  within  its  limits,  their  construction,  repair,  and 
use,  and  empowered  them  to  deepen,  widen,  and  change  the  channel 
of  the  stream,  and  to  make  regulations  in  regard  to  the  times  at  which 
the  bridges  shall  be  kept  open  for  the  passage  of  vessels. 

Acting  upon  the  power  thus  conferred,  the  authorities  have  endeav- 
ored to  meet  the  wants  of  commerce  with  other  states  and  the  ne* 
eessities  of  the  population  of  the  city  residing  or  doing  business  in 
different  sections.  For  this  purpose  they  have  prescribed  as  follows : 
That  "between  the  hours  of  6  and  7  o'clock  in  the  morning,  and 
half  past  6  and  half  past  6  o'clock  in  the  evening,  Sundays  ex- 
cepted, it  shall  be  unlawful  to  open  any  bridge  within  the  city  of  Chi- 
cago;" and  that  "during  the  hours  between  7  o'clock  in  the  morn- 
ing and  half  past  5  o'clock  in  the  evening,  it  shall  be  unlawful  to 
keep  open  any  bridge  within  the  city  of  Chicago  for  the  purpose  of 
permitting  vessels  or  other  crafts  to  pass  through  the  same,  for  a 
longer  period  at  any  one  time  than  10  minutes,  at  the  expiration  of 
which  period  it  shall  be  the  duty  of  the  bridge-tender  or  other  per- 
son in  charge  of  the  bridge  to  display  the  proper  signal,  and  immedi- 
ately close  the  same,  and  keep  it  closed  for  fully  10  minutes  for  such 
persons,  teams,  or  vehicles  as  may  be  waiting  to  pass  over,  if  so  much 
time  shall  be  required;  when  the  said  bridge  shall  again  be  opened 
(if  necessary  for  vessels  to  pass)  for  a  like  period,  and  so  on  alter- 
nately (if  necessary)  during  the  hours  last  aforesaid;  and  in  every  in- 
stance where  any  such  bridge  shall  be  open  for  the  passage  of  any 
vessel,  vessels,  or  other  craft,  and  closed  before  the  expiration  of  10 
minutes  from  the  time  of  opening,  said  bridge  shall  then,  in  every 
such  case,  remain  closed  for  fully  10  minutes,  if  necessary,  in  order 
to  allow  all  persona,  teams,  and  vehicles  in  waiting  to  pass  over  said 
bridge." 

The  first  of  these  requirements  was  called  for  to  accommodate 
clerks,  apprentices,  and  laboring  men  seeking  to  cross  the  bridges, 
at  the  hours  named,  in  going  to  and  returning  from  their  places  of 
labor.  Any  unusual  delay  in  the  morning  would  derange  their  busi- 
ness  for  the  day,  and  subject  them  to  a  corresponding  loss  of  wages. 
At  the  hours  specified  there  is  three  times,  so  the  record  shows,  the 
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asaal  namber  of  pedestrians  going  and  returning  thai  there  is  during 
other  hours  of  the  day. 

The  limitation  of  10  minutes  for  the  passage  of  the  draws  by  ves- 
sels seem  to  have  been  eminently  wise  and  proper  for  the  protection 
of  the  interests  of  all  parties.  Ten  minutes  is  ample  time  for  any 
vessel  to  pass  the  draw  of  a  bridge,  and  the  allowance  of  more  time 
would  sabject  foot-passengers,  teams,  and  other  vehicles  to  great  in- 
convenience and  delays.  It  is  to  this  10  minutes  limitation,  and  to 
the  assignment  of  the  morning  and  evening  hour  to  pedestrians  and 
vehicles,  that  the  complainant  principally  objects.  He  insists  that 
the  navigation  of  the  river  and  its  branches  should  not '  be  thns  de- 
layed; that  the  rights  of  commerce  by  vessels  are  paramount  to  the 
rights  of  commerce  by  any  other  way.  But  in  this  view  the  com- 
plainant is  in  error.  The  rights  of  each  class  are  to  be  enjoyed 
without  invasion  of  the  equal  rights  of  others.  Some  concession 
must  be  made  on  every  side  for  the  convenience  and  the  harmonious 
pursuits  of  different  ooonpations.  Independently  of  any  constitu- 
tional restrictions,  nothing  would  seem  more  just  and  reasonable,  or 
better  designed  to  meet  the  wants  of  the  population  of  an  immense 
city,  consistently  with  the  interests  of  commerce,  than  the  10  min- 
utes rule,  and  the  assignment  of  the  morning  and  evening  hours 
which  the  city  ordinance  has  prescribed. 

The  power  vested  in  the  general  government  to  regulate  interstate 
and  foreign -commerce  involves  the  control  of  the  waters  of  the  United 
States  which  are  navigable  in  fact,  so  far  as  it  may  be  necessary  to 
insure  their  free  navigation,  when  by  themselves  or  their  connection 
with  other  waters  they  form  a  oontinuous  channel  for  commerce 
among  the  states  or  with  foreign  countries.  The  Daniel  Ball,  10 
Wall.  557.  Such  is  the  case  with  the  Chicago  river  and  its  branches. 
The  common-law  test  of  the  navigability  of  waters,  that  they  are  sub- 
ject to  the  ebb  and  flow  of  the  tide,  grew  out  of  the  fact  that  in  Eng- 
land there  are  no  waters  navigable  in  faot,  or  to  any  great  extent, 
which  are  not  also  affected  by  the  tide.  That  test  has  long  since 
been  discarded  in  this  country.  Vessels  larger  than  any  which  ex- 
isted in  England  when  that  test  was  established,  now  navigate  rivers 
and  inland  lakes  for  more  than  a  thousand  miles  beyond  the  reach  of 
any  tide.  That  test  only  becomes  important  when  considering  the 
rights  of  riparian  owners  to  the  bed  of  the  stream,  as  in  some  states 
it  governs  in  that  matter. 

The  Chicago  river  and  its  branches  must,  therefore,  be  deemed 
navigable  waters  of  the  United  States,  over  which  congress,  under  its 
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commercial  power,  may  exereiee  control  to  the  extent  necessary  to 
protect,  preserve,  and  improve  their  free  navigation.  But  the  states 
have  fall  power  to  regulate  within  their  limits  matters  of  internal 
police,  including  in  that  general  designation  whatever  will  promote 
the  peace,  comfort,  convenience,  and  prosperity  of  their  people.  This 
power  embraces  the  construction  of  roads,  canals,  and  bridges,  and 
the  establishment  of  ferries,  and  it  can  generally  be  exercised 
more  wisely  by^the  states  than  by  a  distant  authority.  They  are  the 
first  to  see  the  importance  of  such  means  of  internal  communication, 
and  are  more  deeply  concerned  than  others  in  their  wise  manage* 
ment.  lUinois  is  more  immediately  affected  by  the  bridges  over  the 
Chicago  river  and  its  branches  than  any  other  state,  and  is  more 
directly  concerned  for  the  prosperity  of  the  city  of  Chicago,  for  the 
convenience  and  comfort  of  its  inhabitants,  and  the  growth  of  its  com- 
merce. And  nowhere  could  the  power  to  control  the  bridges  in  that 
city,  their  construotion,  form,  and  strength,  and  the  sise  of  their 
draws,  and  the  manner  and  times  of  using  them,  be  better  vested 
than  with  the  state,  or  the  authorities  of  th'e  city  upon  whom  it  has 
devolved  that  duty.  When  its  power  is  exercised  so  as  to  unneces. 
sarily  obstruct  the  navigation  of  the  river  or  its  branches,  congress 
may  interfere  and  remove  the  obstruction.  If  the  power  of  the  state 
and  that  of  the  federal  government  come  in  conflict,  the  latter  must 
control  and  the  former  yield.  This  necessarily  follows  from  the 
position  given  by  the  constitution  to  legislation  in  pursuance  of  it, 
as  the  supreme  law  of  the  land.  But  until  congress  acts  on  the  sub* 
ject,  the  power  of  the  state  over  bridges  across  its  navigable  streams 
is  plenary.  This  doctrine  has  been  recognized  from  the  earliest  period, 
and  approved  in  repeated  cases,  the  most  notable  of  which  are  Wil- 
ton V.  Blaekhird  Creek  Co.  2.  Pet.  245,  which  was  decided  in  1829, 
and  GUman  v.  City  of  Philadelphia,  8  Wall.  713,  which  was  decided 
in  1865.  In  the  first  of  these  cases,  an  act  of  Delaware  incorporated 
the  Blackbird  Creek  Company,  and  authorized  it  to  construct  a  dam 
over  one  of  the  small  navigable  rivers  of  the  state,  which  obstructed 
the  navigation  of  the  stream.  A  sloop,  licensed  and  enrolled  accord* 
ing  to  the  navigation  laws  of  the  United  States,  broke  and  injured 
the  dam,  and  thereupon  an  action  was  brought  for  damages  by  the 
company.  The  owners  of  the  sloop  set  up  that  the  liver  was  a  pub- 
lic and  common  navigable  creek  "in  the  nature  of  a  highway,"  in 
which  the  tides  had  always  flowed  and  reflowed,  and  in  which. there 
was  and  of  right  ought  to  be  a  common  and  pnblio  way  for  all  the 
citizens  of  the  state  of  Delaware  and  of  the  United  States,  with  sloops 
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and  other  vessels  to  navigate  at  all  times  of  the  year  at  their  free  'will 
and  pleasure;  that  the  company  had  wrongfoUy  erected  the  dam  across 
the  navigable  creek  and  thereby  obstrncted  the  same;,  and  that  they 
had  broken  the  dam  in  order  to  pass  along  the  creek  with  their  sloop. 
To  this  plea  the  company  demurred,  and  the  demurrer  was  sustained 
by  the  court  of  appeals  of  Delaware  and  by  this  court.  The  decision 
here  was  based  entirely  upon  the  absence  of  any  legislation  of  con- 
gress  upon  the  subject.  Said  Chief  Justice  Mabsball,  speaking  for 
the  court : 

■'The  measure  authorized  by  this  act  (of  Delaware)  stops  a  navigable  creek, 
and  must  be  supposed  to  abridge  the  rights  of  those  who  have  been  accustomed 
to  use  it.  But  tliis  abridgment,  unless  it  comes  in  conflict  with  tlie  constitu- 
tion or  a  law  of  the  United  States,  is  an  affair  between  the  government  of 
Delaware  and  its  citizens,  of  which  this  court  can  take  no  cognizance.  The 
counsel  for  the  complainants  in  error  insist  that  it  comes  in  conflict  with  the 
power  of  the  United  States  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states.  If  congress  had  passed  any  act  in  execution  of  the 
power  to  regulate  commerce,  the  object  of  which  was  to  control  state  legisla- 
tion over  those  small  navigable  creeks  into  which  the  tide  flows,  and  which 
abound  throughout  the  lower  country  of  the  middle  and  southern  states,  we 
•noiild  not  feel  much  difficulty  in  saying  that  a  state  law,  coming  in  contact 
with  such  act,  would  be  void.  But  congress  has  passed  no  such  act.  The 
repugnancy  of  the  law  of  Delaware  with  the  constitution  is  placed  entirely 
upon  its  repugnancy  with  the  power  of  congress  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states, — a  power  which  has  not  been 
so  exercised  as  to  afFect  the  question." 

The  second  case  mentioned,  that  of  Gilman  v.  City  of  Philadelphia, 
is  equally  emphatic  and  decisive.  The  complaint  there  was  by  a 
citizen  of  New  Hampshire,  who  owned  valuable  coal  wharves  on  the 
Schuylkill  river  at  Philadelphia,  just  above  Chestnut  street,  in  that 
city.  In  1857  the  legislature  of  the  state  authorized  the  city  of  Phil- 
adelphia to  erect  a  permanent  bridge  over  the  river  at  that  street. 
The  city  being  about  to  begin  the  structure,  which  was  to  be  without 
a  draw,  Gilman  filed  a  bill  to  prevent  its  erection,  alleging  that  it 
would  be  an  unlawful  obstruction  of  the  navigation  of  the  river,  and 
an  illegal  interference  with  his  rights,  and  a  public  nuisance,  pro- 
ducing to  him  special  damage,  and  that  it  was  not  competent  for  the 
legislature  of  Pennsylvania  to  sanction  such  a  structure;  and  he 
claimed  that  he  was  entitled  to  be  protected  by  an  injunction  to  stay 
the  progress  of  the  work,  and  to  a  decree  of  abatement,  if  it  should 
be  proceeded  with  to  completion.  It  appeared  that  the  river  was 
tide-water,  and  navigable  to  the  wharves  of  the  complainant  for  ves- 
sels drawing  from  18  to  20  feet  of  water,  and  that  for  many  years 
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commerce  to  them  had  been  carried  on  in  all  kinds  of  vesselB.  The 
tiridge,  'which  was  to  be  constincted  below  them,  was  to  be  only  30 
feet  high;  hence  would  not  permit  the  passage  of  vessels  with  masts. 
The  city  justified  its  proposed  action  by  the  act  of  the  legislature,  al- 
leging that  the  bridge  was  a  necessity  for  pablic  oonTonience,  a  large 
population  residing  on  both  sides  of  the  river.  The  circuit  court  dis- 
missed the  bill,  and  this  court  affirmed  the  decree,  holding  that  as 
the  river  was  wholly  within  her  limits,  the  state  had  not  exceeded 
the  bounds  of  her  authority,  and  that  until  the  dormant  power  of 
the  constitution  was  awakened  and  made  effective  by  appropriate  leg- 
islation, the  "reserved  power  of  the  state  was  plenary,  and  its  exercise 
in  good,  faith  could  not  be  made  the  subject  of  review  by  the  court. 
In  its  opinion,  after  observing  "that  it  must  not  be  forgotten  that 
bridges,  which  are  connecting  parts  ot  turnpikes,  streets,  and  rail- 
roads, are  means  of  commercial  transportation  as  well  as  navigable 
waters,  and  that  the  commerce  which  passed  over  a  bridge  may  be 
much  greater  than  would  ever  be  transported  on  the  water  ob- 
stracted,"  the  court  said,  speaking  by  Mr.  Jastice  Swathe  : 

''It  is  for  the  municipal  power  to  weigli  the  considerations  w^ich  belong  to 
the  subject  and  to  decide  wliich  shall  be  preferred,  and  how  far  either  shall 
be  made  snbserrient  to  the  other.  The  states  have  always  exercised  this 
power,  and,  from  the  nature  and  objects  of  the  two  systems  of  government, 
they  must  always  continue  to  exercise  it,  subject,  however,  in  all  cases,  to  the 
paramount  authority  of  congress,  whenever  the  power  of  the  state  shall  be  ex- 
erted within  the  sphere  of  the  commercial  power  which  belongs  to  the  na- 
tion."   SWalL729. 

These  decisions  have  been  cited,  approved,  and  followed  in  many 
cases,  notably  in  that  of  Pound  v.  Titrek,  decided  in  1877.  95  U.  S. 
459.  There,  a  statute  of  Wisconsin  authorized  the  erection  of  one  or 
more  dams  across  the  Chippewa  river,  which  was  a  small  navigable 
stream  lying  wholly  within  the  limits  of  the  state,  but  emptying  its 
waters  into  the  .Mississippi ;  and  also  the  building  and  maintaining 
of  booms  on  the  river  with  sufficient  piers  to  stop  and  hold  floating 
logs.  The  dams  and  booms  were  to  be  so  built  as  not  to  obstruct  the 
running  of  lumber-rafts  on  the  river.  Certain  parties  were  damaged 
by  delay  in  a  lumber-raft  and  from  its  breaking,  caused  by  the  ob- 
structions in  the  river,  and  their  assignees  in  bankruptcy  brought  an 
action  against  those  who  had  placed  the  obstructions  there  and  re- 
covered. The  case  being  brought  here,  this  court  was  of  opinion  that 
the  somewhat  confused  instructions  of  the  circuit  court  must  have  led 
th«  jury  to  understand  that  if  the  stmotures  of  the  defendant  were 
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a  material  obstraction  to  the  general  navigation  of  the  rfvei,  the  Btat> 
ute  of  the  state  afforded  lio  defense,  although  the  straotures  were 
built  in  strict  conformity  with  its  provisions.  The.  oircdit  court  evi- 
dently acted  upon  the  theory  that  the  state  possessed  no  power  to 
pass  the  statute  because  of  its  supposed  conflict  with  the  oommereial 
power  of  congress.  This  court,  thus  construing  the  instructions  of 
that  court,  held  that  they  were  erroneous;  that  the  case  was  within  the 
decisions  of  the  Blackbird  Creek  Caae  and  OUman  v.  City  of  Phila- 
delpMa,  and  that  it  was  competent  for  the  legislature  of  the  state  to 
impose  such  regulations  and  l^'mitations  upon  the  ereotion  of  obstruc- 
tions like  dams  and  booms  in  navigable  streams  wholly  within  its  lim- 
its, as  might  best  accommudate  the  interests  of  all  concerned,  until 
congress  should  interfere  and  by  appropriate  legislation  oontrol  the 
matter. 

The  doctrine  declared  in  these  several  decisions  is  in  accordance 
with  the  more  general  doctrine  now  firmly  established,  that  the  com- 
mercial power  of  congress  is  exclusive  of  state  authority  only  when 
the  subjects  upon  which  it  is  ezftroised  are  national  in  their  charac- 
ter, and  admit  and  require  uniformity  of  regulation  affecting  alike  ail 
the  states,  l^pon  such  subjeots  only  that  authority  can  act  which 
can  speak  for  the  whole  country.  Its  non-action  is,  therefore,  a  de- 
claration that  they  shall  remain  free  from  all  regulation.  WeUon  v. 
State,  91  U.  S.  275;  Henderson  v.  Mayor  of  New  York,  92  U.  S.  259; 
County  of  Mobile  V.  KimhaU,  102  U.  S.  691. 

On  the  other  hand,  where  the  subjects  on  which  the  power  may  be 
exercised  are  local  in  their  nature  or  operation,  or  constitute  mere 
aids  to  commerce,  the  authority  of  the  state  mfty  be  exerted  for  their 
regulation  and  management  until  congress  interferes  and  supersedes 
it.     As  said  in  the  County  of  Mobile  v.  KimbcM: 

"  The  uniformity  of  commercial  regulacions,  which  tbe  grant  to  congress 
was  designed  to  secure  against  conflicting  state  provisions,  was  necessarily 
intended'onlj  for  cases  where  such  imiformity  is  practicable.  Where,  from 
the  nature  of  the  subject  or  the  sphere  of  its  operation,  the  case  is  local  and 
limited,  special  regnlations,  adapted  to  the  immediate  locality,  could  only  have 
been  contemplated.  State  action  upon  such  subjects  can  constitute  no  intet- 
ference  with  the  commercial  power  of  congress,  for  when  that  acts  the  state 
authority  is  superseded.  Inaction  of  congress  upon  these  subjects  of  a  local 
nature  or  operation,  unlike  its  inaction  upon  matters  affecting  all  the  states 
and  requiring  uniformity  of  regulation,  is  not  to  be  taken  as  a  declaration  that 
nothing  ehall  be  done  in  respect  to  them,  but  is  rather  to  be  deemed  a  declara- 
tion that  for  the  time  being  and  imtil  it  sees  fit  to  act  they  may  be  regulated 
by  state  authority '     102  U.  S  «>99. 
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Bridges  oyer  navigable  streama,  'whioh  are  entirely  within  the  lim- 
its of  a  state,  are  of  the  latter  class.  The  looal  authority  can  better 
appreciate  their  necessity,  and  can  better  direct  the  manner  in  which 
they  shall  be  used  and  regulated,  than  a  government  at  a  distance. 
It  is,  therefore,  a  matter  of  good  sense  and  practical  wisdom  to  leave 
their  control  and  management  with  the  states,  congress  having  the 
power  at  all  times  to  interfere  and  supersede  their  authority  when- 
ever  they  act  arbitrarily  and  to  the  injury  of  commerce. 

It  is,  however,  contended  here  that  congress  has  interfered,  and 
by  its  legislation  expressed  its  opinion  as  to  the  navigation  of  Chi- 
cago river  and  its  branches;  that  it  has  done  so  by  acts  recognizing 
the  ordinance  of  1787,  and  by  appropriations  for  the  improvement  of 
the  harbor  of  Chicago. 

The  ordinance  of  1787,  for  the  government  of  the  territory  of  the 
United  States  north-west  of  the  Ohio  river,  contained  in  its  fourth  arti- 
cle a  clause  declaring  that  "the  navigable  waters  leading  into  the  Mis- 
sissippi and  St.  Lawrence,  and  the  carrying  places  between  them, 
shall  be  common  highways  and  forever  free,  as  well  to  the  inhabit- 
ants of  the  said  territory  as  to  the  citizens  of  the  United  States  and 
those  of  any  other  states  that  may  be  admitted  into  the  confederacy, 
without  any  tax,  impost,  or  duty  therefor." 

The  ordinance  was  passed  July  13,  1787,  one  year  anfl  nearly 
eight  months  before  the  constitution  took  effect;  and  although  it 
appears  to  have  been  treated  afterwards  as  in  force  in  the  territory, 
except  as  modified  by  congress ;  and  by  the  act  of  May  7,  1800,  cre- 
ating the  territory  of  Indiana,  and  by  the  act  of  February  3,  1809, 
creating  the  territory  of  Illinois,  the  rights  and  privileges  granted  by 
the  ordinance  are  expressly  secured  to  the  inhabitants  of  those  terri- 
tories; and  although  the  act  of  April  18,  1818,  enabling  the  people 
of  Illinois  territory  to  form  a  constitution  and  state  government,  and 
the  act  of  August  26th,  following,  admitting  the  state  into  the  Union, 
refer  to  the  principles  of  the  ordinance  according  to  which  the  consti- 
tion  was  to  be  formed, — ^its  provisions  could  not  control  the  authority 
and  powers  of  the  state  after  her  admission.  Whatever  the  limitation 
upon  her  powers  as  a  government  while  in  a  territorial  condition, 
whether  from  the  ordinance  of  1787  or  the  legislation  of  congress,  it 
ceased  to  have  any  operative  force,  except  as  voluntarily  adopted  by 
her  after  she  became  a  state  of  the  Union.  On  her  admission  she 
at  once  became  entitled  to  and  possessed  of  all  the  rights  of  domin- 
ion and  sovereignty  which  belonged  to  the  original  states.  She  was 
V.2— 18 
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admitted,  and  ooald  be  admitted,  only  on  the  same  footing  with  them. 
The  langaage  of  the  act  of  admission  is,  "on  aneqaal  footing  with  the 
original  states  in  aU  respecU  whatever."  8  St.  536.  Equality  of  oon- 
stitutional  right  and  power  is  the  condition  of  all  the  states  of  the 
Union,  old  and  new.  Illinois,  therefore,  as  was  well  observed  by 
coansel,  coald  afterwards  exercise  the  same  power  over  rivers  within 
her  limits  that  Delaware  exercised  over  Blackbird  creek,  and  Penn- 
sylvania over  the  Schuylkill  river.  PoUard'a  Leteee  v.  Hagan,  8  How. 
212;  Permoli  v.  Firtt  Municipaiity,  8  How.  589;  Strader  v.  Oraham, 
10  How.  82. 

But,  aside  from  these  considerations,  wq  do  not  see  that  the  clause 
of  the  ordinance  upon  which  reliance  is  placed  materially  affects  the 
question  before  us.  That  clause  contains  two  provisions :  one,  that 
the  navigable  waters  leading  into  the  Mississippi  and  the  St.  Law- 
rence shall  be  common  highways  to  the  inhabitants;  and  the  other, 
that  they  shall  be  forever  free  to  them,  without  any  tax,  impost,  or 
duty  therefor.  The  navigation  of  the  Illinois  xivev  is  free,  so  far  as 
we  are  informed,  from  any  tax,  impost,  or  duty,  and  its  character  as 
a  common  highway  is  not  affected  by  the  fact  that  it  is  crossed  by 
bridges.  All  highways,  whether  by  land  or  water,  are  subject  to 
such  crossings  as  the  public  necessities  and  convenience  may  require, 
and  thei^  character  as  such  is  not  changed,  if  the  crossings  are 
allowed  under  reasonable  conditions,  and  not  so  as  to  needlessly  ob- 
struct the  use  of  the  highways.  In  the  sense  in  which  the  terms  are 
used  by  publicists  and  statesmen,  free  navigation  is  consistent  with 
ferries  and  bridges  across  a  river  for  the  transit  of  persons  and  mer- 
chandise as  the  necessities  and  convenience  of  the  community  may 
require. 

In  Palmer  v.  Com'n  of  Cuyahoga  Co.  we  have  a  case  in  point. 
There  application  was  made  to  the  circuit  court  of  the  United  States 
in  Ohio  for  an  injunction  to  restrain  the  erection  of  a  draw-bridge 
over  a  river  in  that  state  on  the  ground  that  it  would  obstruct  the  nav- 
igation of  the  stream  and  injure  the  property  of  the  plaintiff.  The 
application  was  founded  on  the  provision  of  the  fourth  article  of  the 
ordinance  mentioned.  The  court,  which  was  presided  over  by  Mr. 
Justice  McLeak,  then  having  a  seat  on  this  bench,  refused  the  in- 
junction, observing  that— 

"This  provision  does  not  prevent  a  state  from  Improving  the  navigableness 
of  these  waters,  by  removing  obstructions,  or  by  dams  and  locks,  so  increasing 
the  depth  of  the  water  as  to  extend  the  line  of  navigation.  N'or  does  the  or- 
dinance proliibit  the  construction  of  any  work  on  the  river  which  the  state 
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may  consider  impoi1»nt  to  commercial  intercourse.  A  dam  may  be  thrown 
over  the  river,  provided  a  lock  is  so  constructed  as  to  permit  boats  to  pass 
with  little  or  no  delay,  and  without  charge.  A  temporary  delay,  such  as 
passing  a  lock,  could  not  be  considered  aa  an  obstraction  prohibited  by  the 
ordinance." 

And  again : 

"A  draw-bridge  across  a  navigable  water  is  not  an  obstraction.  As  tbU 
would  not  be  a  work  conuected  with  the  navigation  of  the  river,  no  toll,  it  is 
supposed,  could  be  charged  for  the  passage  of  boats.  But  the  obstruction 
would  be  only  momentary,  to  raise  the  draw ;  and  as  such  a  work  may  be 
very  important  in  a  general  intercourse  of  a  community,  no  doubt  Is  enter- 
tained as  to  the  power  of  the  state  to  make  the  bridge."    3  McLean,  226. 

The  same  observations  may  be  made  of  the  sobaeqaent  legislation 
of  ocmgress  declaring  that  navigable  rivers  within  the  territories  of 
the  United  States  shall  be  deemed  pnblio  highways.  1  St.  p.  468,  § 
9;  2  St.  p.  279,  §  6. 

As  to  the  appropriations  by  congress,  no  money  has  been  expended 
on  the  improvements  of  the  Chicago  river  above  the  first  bridge  from 
the  lake,  known  as  Bush-street  bridge.  No  bridge,  therefore,  inter- 
feres with  the  navigation  of  any  portion  of  the  river  whioh  has  been 
thus  improved.  Bat,  if  it  were  otherwise,  it  is  not  perceived  how  the 
improvement  of  the  navigability  of  the  stream  can  affect  the  ordinary 
means  of  crossing  it  by  ferries  and  bridges.  The  free  navigation  of 
a  stream  does  not  require  an  abandonment  of  those  m^ans.  To 
render  the  action  of  the  state  invalid  in  constructing  or  authorizing 
the  construction  of  bridges  over  one  of  its  navigable  streams,  the  gen- 
eral government  must  directly  interfere  so  as  to  supersede  its  author- 
ity and  annul  what  it  has  done  in  the  matter. 

It  appears  from  the  testimony  in  the  record  that  the  money  appro- 
priated by  congress  has  been  expended  almost  exclusively  upon  what 
is  known  as  the  outer  harbor  of  Chicago,  a  part  of  the  lake  sur- 
rounded by  breakwaters.  The  fact  that  formerly  a  light-house  was 
erected  where  now  Bush -street  bridge  stands  in  no  respect  affects  the 
question.  A  ferry  was  then  used  there,  and  before  the  construction 
of  the  bridge  the  site  as  a  light-house  was  abandoned.  The  existing 
light-house  is  below  all  the  bridges.  The  improvements  on  the  river 
above  the  first  bridge  do  not  represent  any  expenditure  of  the  govern- 
ment. 

From  any  view  of  this  case,  we  see  no  error  in  the  action  of  the 
court  below,  and  its  decree  must  accordingly  be  affirmed;  and  it  is 
so  ordered. 
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Gmranrs  and  another  v.  Laibd,  Jr.,  and  others. 

FoBTBB  and  another  v.  Gushdco  and  another. 

Jffuch  6, 1888.) 

AmoBAi/rr— GARKiBKUBirT— Pbiick— Ftkai.  Dbobxb— What  QcEtmon  Dbtbb- 
mmD— Tnui  or  Ci.aiiiakt — Grboitors'  Suit — Attaohiikkt. 

Vfhea  persona  summoned  as  garnishees  in  a  libel  in  admiralty  in  personam  are  ad- 
judged by  the  court  to  have  a  fund  of  the  principal  defendant  hi  their  hands 
and  to  pay  It  into  court,  and  the  libelant  afterwards  obtains  a  final  decree  against 
him,  with  an  award  of  execution  against  the  fund  in  their  hands,  the  first  order 
is  interlocutory,  and  they  can  appeal  from  the  last  decree  only. 

A.  final  decree  of  acquittal  and  restitution  to  the  only  claimant  in  a  prize  cause  de- 
termines  nothing  as  to  the  title  in  the  property,  beyond  the  question  of  prize 
or  no  prize ;  and  another  person,  who  actually  conducts  the  defense  in  the  prize 
cause  in  behalf  and  by  consent  of  the  claimant,  without  disclosing  his  own  title 
under  a  previous  bill  of  sale  from  the  claimant,  is  not  estopped  to  contest  the 
claimant's  title  in  a  subsequent  suit  brought  by  creditors  attaching  the  prop- 
erty or  its  proceeds  as  belonging  to  the  claimant. 

Appeals  from  the  Circuit  Conrt  of  the  United  States  for  the  Soat&- 
em  District  of  New  Tork.  , 

J.  Laitgdon  Ward  and  R.  D.  Benedict,  for  Gushing  and  others. 

James  Thomson,  C.  Van  Santvoord,  A,  J.  Vanderpoel,  and  J.  B 
Ashton,  for  Laird,  and  Foster  &  Thomson. 

Gbay,  J.  This  is  a  libel  in  admiralty,  filed  in  the  district  ooort 
for  the  southern  district  of  New  Tork  by  John  N.  Gushing  and  others 
against  John  Laird,  Jr.,  to  recover  damages  for  the  destruction  of  the 
libelants'  vessel,  the  Sonora,  by  the  Alabama.  The  defendant  was 
not  found  and  never  appeared  in  the  cause,  and  his  credits  and  ef- 
fects were  attached  in  the  hands  of  Foster  &  Thomson,  garnishees. 

The  garnishees  answered  that  they  had  in  their  hands  a  fund 
amounting  to  $31,441.62,  known  as  the  proceeds  of  the  steamer 
Wren,  which  was  the  property  of  Charles  E.  Prioleau,  and  not  of 
Laird.  Upon  the  trial  of  the  issue  raised  by  this  answer,  the  dis« 
trict  court,  in  April,  1873,  adjudged  that  the  fund  belonged  to  Laird, 
and  ordered  the  garnishees  to  pay  it  into  court.  See  6  Ben.  408. 
From  that  decree  the  garnishees  appealed  to  the  circuit  court.  The 
district  court  afterwards,  in  September,  1873,  entered  a  decree  in 
favor  of  the  libelants  against  Laird  for  the  sum  of  $143,298.70,  and 
eosts,  "and  that  the  libelants  have  execution  thereon,  to  satisfy  this 
decree,  against  the  property  of  the  said  respondent,  ana  especially 
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agamst  his  property,  oredits,  and  effects  in  the  hands  of  Foster  & 
ThomBon,  garnishees."  From  this  decree  also  the  garnishees  ap- 
pealed to  the  circait  court.  The  circuit  court  dismissed  the  first  ap- 
peal, and  retained  the  cause  for  hearing  on  the  second  appeal  only ; 
and,  upon  consideration,  entered  a  decree  by  which  it  was  adjudged 
that  the  fund  in  the  hands  of  the  garnishees  was  not  the  property  of 
Laird,  and  oould  not  be  subjected  to  the  payment  of  the  decree 
against  him,  the  attachments  against  the  garnishees  were  discharged, 
and  both  decrees  of  the  district  court,  so  far  as  affected  them  and  the 
fund  in  their  hands,  .were  reversed,  with  costs.  See  15  Blatohf.  G. 
G.  219.  The  findings  of  fact  by  the  oironit  coart  are  printed  at 
length  in  15  Blatohf.  G.  G.  220-236,  and,  so  far  as  they  are  material 
to  be  stated,  are  as  follows : 

The  steamer  Wren  was  bollt  at  Birkenhead,  England,  In  1864,  by  Laird 
Bros.,  and  was  registered  on  the  twenty-fourtti  of  December,  1864,  at  Liv- 
erpool, in  accordance  with  the  laws  of  Great  Britain,  in  the  name  of  John 
Laird,  Jr.,  as  owner;  a  certificate  of  the  registry  w.is  issued  in  due  form;  the 
vessel  sailed  from  Liverpool,  having  the  certificate  on  board  as  part  of  her 
ship's  papers,  and  it  did  not  appear  that  she  ever  again  entered  a  British  port. 
On  the  third  of  January,  1865,  after  she  had  left  Liverpool,  Laird  executed 
to  Charles  K.  Prioleau,  of  Liverpool,  a  member  of  the  firm  of  Eraser,  Tren- 
holm  Sa  Co.,  for  the  consideration  of  £15,450,  a  bill  of  sale  of  the  vessel,  which, 
on  the  first  of  May,  1865,  was  duly  entered  at  the  custom-house  in  Liverpool, 
and  the  vessel  registered  in  t)ie  name  of  Prioleau  as  owner.  On  the  thirteenth 
of  June,  1865,  on  the  high  seas,  on  a  voyage  from  Havana  to  Liverpool,  by  the 
way  of  Halifax,  Nova  Scotia,  some  of  the  crew  took  forcible  possession  of  the 
vessel,  overcame  her  officers,  ran  her  into  Key  West,  and  there  delivered  her 
to  the  naval  authorities  of  the  United  States. 

On  the  sixteenth  of  June,  1865,  the  attorney  of  the  United  States  for  the 
southern  district  of  Florida  filed  in  the  district  court  for  that  district  an  in- 
formation against  the  vessel  as  prize  of  war.  She  was  taken  into  the  custody 
of  the  marshal,  and  a  monition  issued  to  all  persons  interested  to  appear  on 
the  twenty-seventh  of  June  and  show  cause  against  a  decree  of  condemna- 
tion. On  the  twenty-sixth  of  June,  Edward  C.  Stiles,  master  of  the  vessel, 
appeared  in  court  and  filed  a  claim,  stating  that  he  was  the  master,  and,  as 
such,  the  lawful  bailee  of  the  vessel,  and  claimed  the  same  for  the  owner 
thereof;  and  that  Laird,  a  British  subject,  residing  in  England,  was  the  true 
and  bona  fide  owner  of  the  vessel,  and  that  no  other  person  was  the  owner 
thereof,  as  appeared  by  her  register  in  the  possession  of  the  court,  and  as  he 
was  informed  and  believed;  denying  that  she  was  a  prize  of  war,  and  praying 
restitution  and  damages. 

The  only  certificate  of  registry  found  on  board  was  that  granted  on  the 
twenty-fourth  of  December,  1864,  upon  which  were  noted,  at  the  British  con- 
sulate in  Havana,  changes  of  masters  on  the  twenty-fourth  of  March  and  the 
tenth  of  June,  1865,  and  at  the  foot  of  which  was  the  following:    "ITote.  A 
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certificate  of  the  registry  granted  under  the  merchant  shipping  act,  1854,  is 
not  a  document  of  title.  It  does  not  necessarily  contain  notice  of  all  changes 
of  ownership,  and  in  no  case  does  it  contain  an  official  record  of  any  mortgage 
affecting  the  ship." 

On  the  seventeenth,  nineteenth,  and  twentieth  of  June,  1865,  the  deposi- 
tions of  the  master  and  other  officers  of  the  vessel  were  taken  in  preparatorio , 
and  on  the  twenty-seventh  of  June  the  court  proceeded  to  hear  the  case  upon 
the  allegations  and  pleadings,  the  depositions  talcen  in  preparatorio,  and  the 
papers,  letters,  and  writings  found  on  board  the  vessel.  On  the  twenty-ninth 
of  June  the  court,  of  its  own  motion,  directed  the  prize  commissioner  to  take 
immediately  the  testimony  of  the  officers,  and  of  any  other  witnesses  who 
might  be  produced  by  the  claimants  from  persons  on  board  the  vessel,  upon 
specified  interrogatories;  of  two  persons  named,  and  any  others  on  board  pro 
duced  by  the  captors,  upon  some  of  the  same  interrogatories;  and  of  any  wit- 
nesses, produced  either  by  the  captoi-s  or  the  claimants  from  persons  not  on 
board,  upon  certain  other  interrogatories ;  and  allowed  two  days  to  the  par- 
ties to  produce  witnesses.  Under  this  order  testimony  was  taken;  and  on 
the  third  of  July  the  court  resumed  the  hearing  upon  the  allegations  and 
pleadings,  the  depositions  taken  in  preparatorio,  the  papers  found  on  board, 
and  the  depositions  taken  under  the  order  allowing  further  proof. 

The  court,  on  the  eighth  of  July,  announced  its  opinion,  condemning  the 
vessel,  but,  on  account  of  exceptions  taken  to  some  rulings,  delayed  making 
a  decree  in  form  until  the  fifteenth  of  August,  when  it  was  duly  entered,  re- 
citing that  a  claim  had  been  Interposed  by  the  master  in  behalf  of  Laird,  that 
the  case  had  been  heard  as  aforesaid,  and  that  it  appeared  to  the  court  that 
the  Wren  was,  at  the  time  of  capture,  the  property  of  enemies  of  the  United 
States;  and  adjudging  her  to  be  condemned  and  forfeited  to  the  United  States 
as  lawful  prize  of  war,  and  to  be  sold  by  the  marshal,  and  the  proceeds  to  be 
deposited  with  the  assistant  treasurer  of  the  United  States,  subject  to  the 
order  of  the  court.  From  that  decree  the  claimant,  on  the  same  day,  appealed 
to  this  court  The  vessel  was  afterwards  sold,  and  the  proceeds  of  the  sale 
deposited  with  the  assistant  treasurer. 

Frioleau  still  resided  in  England,  and  it  did  not  appear  that  he  had  any 
actual  knowledge  of  the  proceedings  for  the  condemnation  until  after  the  en- 
try of  the  de<;ree.  He  afterwards  retained  Foster  &  Thomson,  the  garnishees 
in  this  case,  attorneys  and  counselors  at  law  in  the  city  of  New  York,  to  do 
whatever  might  l)e  necessary  for  the  protection  of  his  interests;  and  they  pro- 
cured a  copy  of  the  record  of  the  district  court  and  liad  the  appeal  docketed 
in  this  court,  employed  additional  counsel,  wlio  argued  the  case  here  on  the 
record  sent  up.  No  additional  testimony  was  taken,  and  no  change  in  the 
pleadings  made  or  applied  for.  Upon  the  argument  in  this  court,  the  counsel 
for  the  United  States  insisted  that  it  appeared  from  the  evidence  that  the  ves- 
sel, at  the  time  of  the  capture,  was  the  public  property  of  rebel  enemies,  and, 
in  support  of  this  position,  referred  to  the  testimony  of  witnesses  who  swore 
that  Fraser,  Trenholm  So  Qo.  were  her  owners.  The  counsel  for  the  ap- 
pellant insisted  that  there  was  not  a  particle  of  evidence  that  she  was  ever 
enemies'  property,  but  that  the  evidence  whs  conclusive  that  she  was  at  all 
times  the  property  of  Laird,  a  British  neutral. 
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This  court,  at  December  term,  1867,  reversed  the  decree  of  the  district  court, 
and  remanded  the  cause,  \rith  directions  to  restore  the  vessel  to  the  claimant, 
without  costs.  Mr.  Justice  Nelson,  in  delivering  the  opinion,  said  that  the 
only  question  in  the  case  was  whether  the  vessel  was  the  property  of  ene- 
mies of  the  United  States;  and,  in  discussing  this  question,  observed  that 
upon  the  proofs  that  the  claimant  built  the  vessel  and  put  the  master^in  coin- 
mand  in  this,  her  first  voyage,  the  presumption  would  seem  to  be  very  strong, 
if  not  irresistible,  (nothing  else  in  the  case,)  that  he  continued  the  owner  for 
the  short  period  of  six  months  that  elapsed  after  she  was  bnilt  and  before  the 
seizure  took  place;  that  in  addition  to  this  she  was  in  command  of  a  master 
claiming  to  represent  Laird  as  owner;  that  these  acts,  in  connection  with  the 
registry,  afforded  strong  evidence  that  the  title  of  the  vessel  was  in  the  claim- 
ant; and  that,  although  it  was  not  unnatural  to  suspect,  from  the  surrounding 
facts  and  circumstanes,  that  the  so-called  confederate  states  or  their  a|i;ents 
had  some  interest  In  or  connection  with  her,  there  was  no  suiBcient  legal 
proof  that  they  owned  the  vessel. 

After  that  decree  of  this  court,  Foster  &  Thomson  made  and  sent  to  Prio- 
leau  a  draft  of  a  power  of  attorney  to  be  executed  by  Laird  and  by  Stile6  and 
in  due  time  received  from  Prioleau  the  power  so  executed,  authorizing  F  sster 
&  Thomson  to  receive  from  the  United  States,  or  from  any  officer  or  depo  itary 
thereof,  restitution  of  the  proceeds  of  the  sale  of  the  Wren;  and  obtained  a 
mandate  from  this  court,  and  sent  it,  together  with  a  copy  of  their  authority, 
to  the  attorney  of  the  United  States  for  the  southern  dUtrict  of  Florida,  re- 
questing him  to  see  the  appropriate  decree  entered  and  a  draft  upon  the  assist- 
ant treasurer  in  ITew  York  for  the  payment  of  the  money  to  their  order  trans- 
mitted to  them,  and  also  employed  F.  A.  Dockray,  an  attorney  in  Florida,  to 
aid  tliem  in  procuring  the  money  from  the  registry  of  the  court;  and  did  not, 
in  any  of  their  letters  to  the  district  attorney  or  to  Dockray,  mention  that 
any  other  person  than  Laird  was  or  pretended  to  be  the  owner  of  the  fund  in 
court. 

Some  of  the  libelants  in  this  case  having  filed  a  libel  in  that  court  to  recover 
for  the  wrong  complained  of  in  the  present  suit,  with  a  prayer  for  an  attach- 
ment of  the  fund  in  the  registry,  and  an  attachment  having  been  made  ac- 
cordingly, an  arrangement  wiis  made  between  Foster  &  Thomson  and  J.  L. 
Ward,  proctor  for  the  libelants,  with  a  view  of  transferring  the  litigation  to 
New  York  for  the  convenience  of  the  parties,  and  of  having  the  fund  trans- 
mitted to  Foster  &  Thomson,  in  New  York,  as  authorized  attorneys  in  fact  of 
Laird,  to  be  held  by  them  long  enough  to  enable  process  to  be  served  upon 
them  in  behalf  of  the  libelants.  Pursuant  to  that  arrangement,  Dockray,  act- 
ing under  his  employment  by  Foster  &  Thomson,  appeared  in  behalf  of  Laird 
in  the  libel  filed  against  him  in  Florida,  and  claimed  the  proceeds  of  the  Wren 
in  the  registry  of  that  court,  and  exhibited  the  mandate  of  this  court;  and 
upon  his  motion,  with  Ward's  consent,  the  attachment  was  dismissed,  and  a 
decree  entered,  by  which,  after  reciting  the  decree  of  this  court  reversing  the 
decree  of  condemnation  and  ordering  the  property  to  be  restored  to  the  claim- 
ant, it  was  ordered,  adjudged,  and  decreed  that  the  proceeds  of  the  Wren,  after 
deducting  costs,  charges,  and  expenses,  and  amounting  to  831,441.62,  on  de- 
posit with  the  assistant  treasurer  of  the  United  States  at  New  York,  be  paid 
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to  said  John  Laird,  claimant,  and,  it  appearing  that  Foster  &  Thomson  were 
his  lawf  ally-authorized  attorneys,  that  said  proceeds  be  paid  to  them.  That 
sum  was  accordingly  transmitted  to  Foster  Jb  Thomson,  and  is  the  matter  ia 
controversy  in  this  case.  In  the  course  of  the  negotiations  which  preceded 
that  arrangement,  Ward  was  in  no  manner  given  to  understand  that  there 
was  any^ownersbip  ox  claim  of  ownership  of  the  fund,  other  than  such  as  ap- 
peared on  the  face  of  the  record  and  the  power  of  attorney  filed  with  the  man- 
date, and  in  point  of  fact  he  did  not  know  or  have  any  reason  to  believe  that 
Foster  &  Thomson  were  acting  in  any  other  capacity  than  as  attorneys  for 
Laird  and  Stiles,  representing  their  several  interests,  as  disclosed  by  the  rec- 
ord in  this  court.  Foster  A  Thomson  never  had  any  personal  oommonicatlon 
with  Laird,  nor  received  any  instructions  from  him,  but  wera  actually  em- 
ployed by  Frioleau,  and  communicated  with  Laird  through  him  only. 

The  libelants  reqaested  the  oircait  oonrt  to  make  the  following  flon- 
elusions  of  law : 

"(1)  The  prize  coort  in  Florida  condemned  the  Wren  aa  enemy  ivoperty. 
(2)  The  supreme  court  in  reversing  that  decree  decided  that  the  Wren  was 
not  enemy  property,  but  was  property  of  John  Laird,  Jr.  (3)  The  garnishees, 
acting  for  Frioleau,  procured  the  supreme  court  to  make  that  decision.  (4) 
Frioleau  is  chargeable  with  notice  of  all  the  proceedings  in  the  prize  court 
and  in  the  supreme  court  (5)  The  proceeds  of  the  Wren  in  the  prize  court 
were  subject  to  the  attachment  served  upon  them  In  the  district  court  of  Flor^ 
Ida  at  the  time  when  the  consent  of  the  libelants'  proctor  to  the  dissolution  of 
such  attachment  was  obtained.  (6)  The  decision  of  the  supreme  court  binds 
the  g^amishees  herein  and  Frioleau,  and  is  conclusive  against  them,  and  can- 
not be  re-ezamlned  in  the  suit  (7)  Frioleau  is  estopped  from  denying  in 
this  suit  that  John  Laird,  Jr.,  was  the  owner  of  the  Wren,  and  of  the  proceeds 
thereof  when  the  same  were  attached  herein.  (8)  The  garnishees  are  estopped 
from  setting  up  that  these  funds  In  their  hands  are  not  subject  to  the  attach- 
ment In  this  suit;  and  also  from  setting  up  that  John  Laird,  Jr.,  was  not  the 
owner  thereof,  or  tliat  Frioleau  was  the  owner  thereof  when  the  attachment 
herein  was  served." 

The  circuit  court  declined  to  make  the  conclusions  of  law  proposed 
by  the  libelants,  and  made  and  filed  the  following  oonolasions  of  law : 

"(1)  Am  Frioleau  was  in  fact  the  owner  of  the  Wren  at  the  time  of  her  cap- 
ture, he  was  in  law  the  owner  of  the  proceeds  in  the  registry  of  the  court  after 
her  sale.  (2)  The  sentence  of  acquittal  in  the  prize  cause  relieved  the  fund  in 
court  tiom  all  claim  on  the  part  of  the  captors,  and  left  the  owners  free  to 
assert  their  rights  as  against  the  world.  (3)  The  decree  in  the  prize  suit  did 
not  adjudge  the  fund  to  Laird  as  owner,  or  deprive  Frioleau  of  his  interest 
(4)  The  delivery  of  the  fund  to  Foster  &  Thomson,  as  agents  of  Laird,  placed 
them  in  the  same  situation  in  respect  to  it  that  would  have  been  occupied  by 
Lahrd  If  it  had  been  put  into  his  hands  instead  of  theirs.  (6)  As  Laird  was 
not  the  real,  bnt  only  the  apparent  owner  of  the  fund,  he  would  have  taken 
it,  if  payment  had  been  made  to  him,  in  trust  for  Frioleau.  (6)  Foster  & 
Thomson,  as  his  agents,  hold  it  upon  the  same  trust,  and  are  not  accountable 
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to  the  libelants  tn  this  sctioiu  (7)  The  decree  at  the  district  ooait  rciqairing 
Fo8t«r  &  Thomson  to  pay  the  fund  into  court,  and  subjecting  it  to  the  pay- 
ment of  the  amount  found  doe  the  libelants  from  Laird,  was  wrong  and 
should  be  reversed." 

The  circuit  court  allowed  a  bill  of  exceptions  tendered  by  the  libel- 
ants, in  which  they  excepted  to  each  of  its  oonelosions  of  law,  and 
to  its  refusal  to  make  each  of  the  oonolusions  of  law  proposed  by 
them. 

The  libelants  appealed  from  the  last  decree  of  the  circuit  court  in 
favor  of  the  garnishees ;  the  garnishees  appealed  from  the  earlier  de- 
cree of  tiiat  court,  dismissing  their  appeal  from  the  flrsi  order  of  the 
district  court  against  them ;  and  the  two  appeals  have  been  argued 
together. 

In  a  court  of  admiralty,  as  in  a  eonrt  of  eommon  law,  a  process  of 
foreign  attachment  is  anxiliary  and  incidental  to  the  principal  eaase. 
Second  Rule  of  Practice  in  Admiralfy,  8  How.  8;  Manro  t.  Almeida, 
10  Wheat.  478;  Atkins  y.  Fiber  DitintegraUng  Co.  18  Wall.  372. 
Neither  the  principal  defendant  nor  the  garnishees  can  appeal  until 
after  a  final  decree  against  them.  The  first  decree  against  these 
garnishees,  ascertaining  their  liability,  was  interloontory  only,  and, 
if  the  libelants  had  ultimately  failed  to  recover  jadgment  against  the 
principal  defendant  and  execution  against  the  garnishees,  would  have 
been  of  no  avail  to  the  libelants,  and  of  no  effect  against  the  gar- 
nishees. The  appeal  of  the  garnishees  from  this  interlocutory  order 
of  the  district  court  was  therefore  rightly  dismissed  by  the  oiroait 
court,  and  the  order  of  dismissal  must  be  affirmed. 

Upon  the  merits  of  the  case,  as  presented  by  the  appeal  of  the 
libelants  from  the  final  decree  of  the  circuit  court  in  favor  of  the  gar- 
nishees, this  court,  after  foil  consideration  of  the  elaborate  arguments 
of  counsel,  is  satisfied  of  the  correctness  of  that  decree  apon  principle 
and  authority. 

Prize  courts  are  not  instituted  to  determine  civil  and  private  rights, 
but  for  the  purpose  of  trying  judicially  the  lawfulnefls  of  oaptures  at 
sea,  according  to  the  principles  of  public  international  law,  with  the 
double  object  of  preventing  and  redressing  wrongful  captures,  and  of 
justifying  the  rightful  acts  of  the  captors  in  the  eyes  of  other  nations. 
The  ordinary  course  of  proceeding  in  prize  causes  is  ill  adapted  to 
the  ascertainment  of  controverted  titles  between  individuals.  It  is 
wholly  different  from  those  which  prevail  in  municipal  oourts  of  com- 
mon law  or  equity,  in  the  determination  of  questions  of  property  be- 
tween man  and  man. 
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In  lAndo  y.  Rodney,  2  Dong.  618,  614,  Lord  Maksfiklo  said : 

"The  end  of  a  prize  coort;  is  to  suspend  the  property  till  condemnation;  to 
ponisb  every  sort  of  misbehavior  In  the  captors;  to  restore  instantly,  velis 
leoatis,  (as  the  books  express  it,  and  as  I  have  often  heard  Dr.  Paul  quote,)  if, 
i|pon  the  most  snmlnaiy  examination,  then  don't  appear  a  sufficient  ground; 
to  condemn  finally  If  the  goods  really  are  prize,  against  everybody,  giving 
everybody  a  fair  opportunity  of  being  heard.  A  captor  may,  and  must,  force 
'every  person  Interested  to  defend,  and  eveiy  person  interested  may  force  him 
to  proceed  to  condemn,  without  delay." 

From  the  necessity  of  the  case,  and  in  order  to  intermpt  as  little 
as  may  be  the  exercise  of  the  belligerent  duties  of  the  captors,  or  the 
voyage  and  trade  of  the  captured  vessel  if  neutral,  the  proeeedings 
are  summary.  The  libel  is  filed  as  soon  as  possible  after  the  prize 
has  been  brought  into  a  port  of  the  government  of  the  captors,  and 
does  not  contain  any  allegation  as  to  title,  nor  even  set  forth  the 
grounds  of  condemnation,  bat  simply  prays  that  the  vessel  may  be 
forfeited  to  the  eaptors  as  lawful  prise  of  war.  The  monition  issued 
and  published  upon  the  filing  of  the  libel  summons  all  persons  inter- 
ested to  show  cause  against  the  condemnation  of  the  property  as 
prize  of  ^ar,  and  is  returnable  within  a  very  few  days, — ^too  short  a 
time  to  allow  of  actual  notice  to,  or  appearance  or  proof  in  behalf  of, 
owners  residing  abroad. 

The  law  of  nations  presumes  and  requires  that  in  time  of  war  every 
neutral  vessel  shall  have  on  board  papers  showing  her  character,  and 
shall  also  have  officers  and  crew  able  to  testify  to  facts  establishing 
her  neutrality.  The  eaptors  are  therefore  required  immediately  to 
produce  to  the  prize  court  the  ship's  papers,  and  her  master,  or  some 
of  her  principal  officers  or  crew,  to  be  examined  on  oath  upon  stand- 
ing interrogatories,  and  without  communication  with  or  instruction 
by  counsel.  The  oanse  is  heard  in  the  first  instance  upon  these 
proofs,  and  if  they  show  clear  ground  for  condemnation  or  for  acquittal, 
no  further  proof  is  ordinarily  required  or  permitted.  If  the  evidence 
in  preparatorlo  shows  no  ground  for  eondemnation,  and  no  oiroum- 
stances  of  suspicion,  the  captors  will  not  ordinarily  be  allowed  to  in< 
troduce  further  proof,  but  there  must  be  an  acquittal  and  restitution. 
The  Aline  d  Fanny,  Spinks,  Prize  Gas.  322,  and  10  Moore,  P.  G. 
491;  The  Sir  William  Peel,  5  Wall.  517,  534.  When  further  proof 
is  ordered,  it  is  only  from  such  witnesses  and  upon  such  points  as 
the  prize  court  may  in  its  discretion  think  fit. 

It  is  doubtless  true,  as  said  by  Chief  Justice  SLlbshaUi  in  the  passage 
oited  by  these  libelants  from  Jennings  v.  Carton,  4  Cranch,  2,  23,  that 
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"the  proceedings  of  that  ooort  are  in  rem,  and  their  sentences  act  on 
the  thing  itself.  They  deoide  who  has  the  right,  and  they  order  its 
delivery  to  the  party  having  the  right.  The  libelant  and  the  claim- 
ant are  both  actors.  They  both  demand  from  the  court  the  thing 
in  contest."  Bnt  the  point  there  adjudged  was  that,  pending  the 
proceedings,  the  property  was  in  the  possession  of  the  court,  and  not 
left  in  the  possession  of  either  party,  without  security;  apd  there  is 
no  intimation  that  a  claimant,  who  proves  his  right  as  against  the 
captors  to  have  the  possession  of  the  vessel  restored  to  him,  must 
also  prove  his  title  in  the  vessel  as  against  other  persons  not  before 
the  court. 

The  prize  court  will  not,  indeed,  permit  a  stranger  to  dispute  the 
right  of  the  captors,  and  generally  requires  a  claim  to  be  made  by  or 
in  behalf  of  the  general  owner,  and  upon  oath.  But  the  claimant  is 
required  to  give  evidence  of  a  title  to  the  property,  not  for  the  pur- 
pose of  having  that  title  established  by  the  decree  of  the  prize  court, 
but  only  for  the  purpose  of  showing  that  he  is  acting  in  good  faith, 
and  is  entitled  to  contest  the  question  of  prize  or  no  prize,  and  to 
have  restitution  of  possession  in  ease  of  acquittal.  From  the  neces- 
sity of  the  case,  the  claim  is  often  put  in  by  the  master  on  behalf  of 
the  owner,  and  it  is  sufficient  if  the  master's  oath  is  to  belief  only. 

By  the  practice  prevailing  in  England  at  the  time  of  the  declaration 
of  independence,  and  for  some  years  before  and  after,  the  master 
often  put  in  a  general  claim  for  himself  and  all  others  interested, 
without  naming  them.  The  Hendric  dt  AHda,  Marriott,  96,  99,  128 ; 
2^  Prosperite,  Id.  164;  The  Jungfre  Maria,  Id.  273,  S83.  In  the  re- 
port made  in  1758  by  Sir  Gbobok  Lbb,  judge  of  the  prerogative  court. 
Dr.  Paxjl,  advocate  general.  Sir  Dublby  Btdbb,  attorney  general,  and 
afterwards  chief  justice,  and  Mr.  Mubbat,  solicitor  general,  and  after- 
wards Lord  Maksfield,  which  was  embodied  in  the  famous  answer  to 
the  Prussian  memorial,  the  only  requisite  mentioned  of  a  claim  of 
ship  or  goods  is  that  it  "must  be  supported  by  the  oath  of  somebody, 
at  least  as  to  belief."  1  Collectanea  Juridica,  129, 186.  Sir  Wiluah 
Scott  and  Sir  John  Nioholl,  in  their  letter  to  Chief  Justice  Jat,  when 
minister  to  England  in  1794,  stating  the  general  principles  of  pro* 
oeeding  in  prize  causes  in  British  courts  of  admiralty,  observed  that 
those  principles  could  not  be  more  correctly  or  succinctly  stated  than 
in  an  extract  which  they  gave  from  that  report,  including  the  passage 
just  quoted;  and,  in  describing  the  measures  which  ought  to  be  taken 
by  the  neutral  claimant,  said :  "The  master,  correspondent,  or  consul 
applies  to  a  proctor,  who  prepares  a  claim,  supported  by  an  affidavit 
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of  the  claimant,  stating  briefly  to  whom,  as  he  believes,  the  ship  and 
goods  olaimed  belong,  and  that  no  enemy  has  any  right  or  interest 
in  them."     Wheat.  Captures,  311,  814. 

It  has  often  been  said  by  judges  of  high  authority  that  the  claim- 
ant  has  the  burden  of  proving  his  title  to  the  property.  Bat  in  the 
leading  cases  in  which  this  was  said  there  was  but  a  single  claimant, 
and  either,  as  in  Ths  WcUtingham  Paektt,  2  G.  Bob.  77,  87,  and  The 
Bremen  Flugge,  4  G.  Bob.  90,  92,  the  words  "support  his  title"  were 
used  as  equivalent  to  the  general  expression  "prove  the  neutrality  of 
the  property,"  (Croudson  v.  Leonard,  4  Granoh,  434,  437;  The  Mary, 
9  Grancb,  126, 146;  Story's  note,  1  Wheat.  506;  Tke  Amiable  Isabella, 
6  Wheat.  1,  77;)  or  else  the  neutral  claimant  asserted  a  title  in 
property  appearing  to  have  onoe  belonged  to  an  enemy,  as  in  The 
RoBolie  d  Betty,  2  G.  Bob.  843,  359;  Tke  CoufOets  of  Lauderdale,  4 
G.  Bob.  283;  and  The  Soglana,  2  Spinks,  101:  S.  0.  Spinks,  Prize 
Gas.  104.  And  in  The  Maria,  11  Moore,  P.  C.  271,  286,  287,  Lord 
Ghief  Justice  Cookbubh,  delivering  the  judgment  of  himself,  Lords 
Justices  Emioht,  Bbuob,  and  TimirBB,  Sir  Edwabo  Btah,  Sir  John 
DoDSON,  and  If r.  Jostioe  Maxtlb,  reversing  upon  the  facts  a  decree  of 
Dr.  LuBHiNaTOH,  emphatically  declined  to  assent  to  the  application  of 
the  rule  to  a  case  in  which  the  property  appeared  to  be  neutral,  al- 
though not  shown  to  belong  to  the  claimant. 

The  proceedings  of  a  prize  court  being  in  rem,  its  decree,  as  is  now 
nniversally  admitted,  is  conclusive,  against  all  the  world,  as  to  all 
matters  decided  and  within  its  jnrisdiction.  WiUiame  y.  Armroyd,  7 
Granoh,  428;  Bradttreet  y.  Neptune  Int.  Co.  8  Sumn.  600.  But  it 
does  not,  as  Ghief  Justice  Mabshalii  observed,  "establish  any  partic- 
ular fact,  without  which  the  sentence  may  have  been  rightfully  pro- 
nounced." If  the  vessel  is  condemned  as  prize,  and  sold  by  order  of 
the  court,  the  decree  of  condemnation  and  sale  is  conclusive  evidence 
of  the  lawfulness  of  the  capture  and  of  the  title  of  the  purchaser. 
But  if,  as  is  usual,  it  does  not  state  the  ground  of  condemnation,  it 
is  not  even  conclusive  that  the  vessel  is  enemy's  property,  for  it  may 
have  been  neutral  property  condemned  for  resisting  a  search,  or  at> 
tempting  to  enter  a  blockaded  port;  and,  "of  consequence,  this  sen- 
tence, being  only  conclusive  of  its  own  correctness,  leaves  the  fact 
of  real  title  open  to  investigation."  Maley  v.  Shattuck,  8  Granoh, 
458,  488. 

So  a  decree  of  acquittal  and  restitution  conclusively  determines  as 
to  all  the  world  that  the  vessel  is  not  lawful  prize  of  war.  The  Apd- 
Ion,  9  Wheat.  362;  Magoun  v.  New  England  Ins.  Co.  1  Story,  167. 
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Bnt,  as  it  operates  in  rem,  it  is  not  invalidated  by  the  fact  that  pend- 
ing the  proceedings  the  sole  claimant  has  died  and  hiB  representativeB 
have  not  been  made  parties.  Penhallow  v.  Doane,  8  Dall.  64,  86,  91 ; 
Story's  note,  2  Wheat.  App.  68;  8  FhilL  Int.  Law,  §  493.  It  does 
not  establish  the  title  of  any  particular  person,  unless  conflicting 
claims  are  presented  to  the  court  and  passed  upon.  In  Penhallow  t. 
Doane,  Mr.  Justice  Ibedell  said : 

"  In  case  of  a  bona  fide  claim,  it  may  appear  to  be  good  by  the  proofs  offered 
to  the  court,  but  another  person  living  at  adistance  may  have  a  saperior  claim 
which  he  has  no  opportunity  to  exhibit.  It  is  true,  a  general  monition  issues, 
and  this  is  considered  notice  to  all  the  world ;  but,  though  this  be  the  construc- 
tion of  the  law  from  the  necessity  of  the  case,  it  woald  be  absurd  to  infer  in 
fact  that  all  the  world  had  actual  notice,  and  therefore  no  superior  claimant  to 
the  one  before  the  oourt  oould  possibly  exist."    8  DalL  91. 

When  no  other  person  interposes  a  claim,  restitution  of  ship  or 
goods  is  ordinarily  decreed  to  the  master  as  representing  the  interests 
of  all  concerned,  or  to  the  person  who  by  the  ship's  papers  or  by  the 
master's  oath  appears  to  be  the  owner.  As  said  by  Mr.  Justice  Stokt, 
and  repeated  by  Sir  Bobebt  Phii4jhobe  :  "The  property,  upon  a  decree 
of  restitution,  may  be  delivered  to  the  master  as  agent  of  the  shipper, 
for  in  such  case  the  master  is  agent  of  the  shipper,. and  is  answer- 
able to  him."  2  Wheat.  App.  70;  8  Phill,  Int.  Law,  §  495.  See 
letter  of  Sir  Wilijam  Soott  and  Sir  John  Nicholl  to  Chief  Justice  Jat, 
above  cited;  and  Rose  v.  Himely,  4  Granoh,  241, 377,  in  which  Chief 
Justice  Mabsball  said : 

"Those  on  board  a  vessel  are  supposed  to  represent  all  who  are  interested 
in  it,  and  if  placed  in  a  situation  which  requires  them  to  take  notice  of  any 
proceedings  against  a  vessel  and  cargo,  and  enables  tnem  to  assert  the  rights 
of  the  interested,  the  cause  is  considered  as  being  properly  beard,  and  all  conr 
«erned  are  parties  to  It." 

Even  when  conflicting  claims  of  title  are  put  in,  the  prise  oourt 
will  not  ordinarily  determine  between  them,  unless  one  of  the  claim- 
ants is  a  citizen  of  its  own  country. 

Thus,  in  a  case  in  which  an  American  vessel  was  taken  by  the 
Danes  and  captured  from  them  by  an  English  ship  of  war,  and 
brought  into  the  high  court  of  admiralty  as  prize,  the  master  made 
affidavit  that  he  had  previously  sold  her,  under  the  pressure  of  neces- 
sity, by  reason  of  injuries  from  perils  of  the  sea,  to  one  Ormsby,  an 
American,  from  whom  the  Danes  took  her;  and  separate  claims  were 
presented  in  behalf  of  Ormsby,  and  of  Coit  and  Edwards,  also  Amer- 
icans, who  were  admitted  to  be  the  original  owners,  and  whose  names 


Digitized  by 


Google 


206  8Tn>aEME  codbt  bepobtbb. 

appeared  as  snoh  in  the  register  ai)d  other  papers  of  the  ship.  Sir 
WiLUAK  SooTT,  after  observiog  apon  the  circamstances  attending  the 
sale  by  the  master,  said : 

"But  the  court  is  not  called  upon  to  determine  upon  the  validity  of  the 
title,  which  may  be  matter  of  discussion  hereafter  in  the  American  courts.  It 
is  only  required  to  give  possession."  "  The  ship's  register,  and  all  the  papers, 
point  to  Coit  and  Edwards  as  the  owners  of  the  vessel,  and  I  have  no  hesita- 
tion in  restoring  the  possession  to  them."  "  I  therefore  restore  the  possession 
of  the  vessel  to  the  persons  appearing  by  the  register  and  ship's  papers  to  be 
the  owners,  without  prejudice  to  such  rights  as  Mr.  Ormsby,  or  any  other 
persons,  may  have  acquired  by  purchase  or  otherwise,  as  shall  appear  to  the 
proper  court  of  justice  in  America."  TJie  Fanny  &  Elmira,  Edw.  Adm.  117, 
120, 121. 

In  The  lAUa,  9  Spr.  177,  affirmed  on  appeal,  2  Cliflf.  169,  an 
American  vessel  owned  by  Maxwell,  a  citizen  and  resident  of  Maine, 
was  taken  by  a  confederate  privateer  and  carried  into  Charleston, 
South  Carolina,  and  there  condemned  and  sold  by  a  tribunal,  acting 
under  the  assumed  authority  of  the  confederate  states,  to  persons  who 
took  her  to  England,  where  she  was  registered  in  the  name  of  one 
Bushby,  after  which  she  was  captured  on  the  high  seas  and  bronght 
in  by  a  United  States  gau-boat.  Claims  were  presented  by  Maxwell 
an^  by  Bushby,  and  after  hearing  counsel  in  behalf  of  each  claimant, 
as  well  as  of  the  captors,  the  court  decided  against  the  claim  of 
Bushby,  and  ordered  the  vessel  to  be  restored  to  Maxwell,  on  condi- 
tion of  payment  of  salvage  to  the  recaptors.  Bat  the  opinion  of 
Judge  Spragub  shows  that  jorisdiotion  over  the  question  of  title  was 
exercised  only  to  protect  the  rights  of  one  of  our  own  citizens  against 
foreigners  to  property  in  the  possession  of  the  coart,  and  that  if  the 
question  of  ownership  were  wholly  between  foreigners,  the  ooort  might 
refuse  to  decide  it.     2  Sprague,  187. 

As  incidental  to  the  question  of  the  lawfulness  of  the  capture,  prize 
courts  have  doubtless  jurisdiction  to  determine  the  liability  of  the 
captors  for  damages,  expenses,  and  costs  occasioned  by  their  own 
wrongful  acts,  or  by  the  fault  of  those  in  charge  of  the  prize  while  in 
their  custody.  Le  Caux  v.  Ed^n,  2  Doug.  594,  610;  The  Siren,  7 
Wall.  152;  1  Kent,  Comm.  359.  But  the  learning  and  research  of 
counsel  have  failed  to  furnish  a  single  case  where  there  was  but  one 
claimant  of  property  libeled  as  prize  of  war,  in  which  a  prize  conrt 
has  undertaken  to  pass  upon  the  validity  of  his  title  as  against  other 
persons,  or  in  which  its  decree  has  been  set  up  in  a  subsequent  suit 
as  an  adjudication  of  that  title  as  between  him  and  them. 
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All  the  proceedings  in  the  case  of  The  Wren  were  according  to  the 
usual  practice  in  prize  oanses.  The  libel  was  filed  within  three  days, 
and  the  monition  was  returnable,  and  the  hearing  upon  the  evidence 
tn  preparatorio  had,  within  14  days,  after  the  captnre.  The  only 
claim  pnt  in  was  by  the  master  nnder  oath,  stating  positively  that  he 
was  the  master  and  as  sach  lawful  bailee  of  the  vessel,  and  claimed 
her  for  the  owner.  The  farther  statement  in  the  claim  that  Laird, 
and  no  other  persqn,  was  the  tme  and  bona  fide  owner  of  the  vessel, 
was  only  upon  information  and  belief,  and  reference  to  her  register 
,  in  the  possession  of  the  eoort.  That  register  was  dated  at  Liverpool 
six  months  before,  showed  Laird  to  have  been  the  owner,  and  had  at 
its  foot  a  memorandum  stating  that  by  the  Merchant  Shipping  Act 
1864,  (8t..l7  &  18  Vict.  e.  104,)  it  was  not  a  doonment  of  title,  and 
did  not  necessarily  contain  notice  of  all  changes  of  ownership.  The 
conrt  ordered  farther  proof  from  .certain  witnesses  on  specified  inter- 
rogatories to  be  taken  forthwith,  and,  after  a  final  hearing  upon  the 
whole  evidence,  announced,  within  33  days  from  the  filing  of  the 
libel,  its  decree  of  oondemnation,  which  was  afterwards  entered  in 
form. 

The  decree  of  this  court  on  appeal  merely  reversed  the  decree  of 
condemnation  and  directed  the  vessel  to  be  restored  to  the  claimant. 
The  references  in  the  argument  of  counsel  before  this  court,  and  in 
its  judgment  delivered  by  Mr.  Justice  NeiiSon,  to  the  evidence  upon 
the  question  whether  she  was  the  property  of  Laird  or  of  other  per* 
sons,  were  only  by  way  of  assisting  in  the  determination  of  the  sole 
question  at  issue,  whether  she  was  or  was  not  enemy's  property  and 
therefore  lawful  prize.  The  Wren,  6  Wall.  683.  The  final  decree  of 
the  district  court  recited  the  decree  and  mandate  of  this  court,  and 
in  conformity  therewith  ordered  the  proceeds  to  be  paid  to  Laird,  the 
person  appearing  to  be  the  owner  by  the  ship's  papers  and  according 
to  the  best  information  and  belief  of  the  master,  as  stated  in  the  claim 
pat  in  by  him.  Neither  the  decree  of  this  court  nor  the  subseqaent 
decree  of  the  district  court  determined,  or  assumed  to  determine,  any 
question  of  title  as  between  Laird  and  Prioleau,  or  other  persons  who 
had  not  appeared  in  the  cause  nor  contested  Laird's  claim. 

The  libelants,  in  this  suit  against  Laird  personally,  and  against 
Foster  &  Thomson  as  his  garnishees,  have  the  burden  of  proving  that 
the  fund  in  the  hands  of  the  garnishees  belongs  to  Laird.  There  is 
nothing  in  the  acts  of  Prioleau,  or  of  the  garnishees  as  his  attorneys, 
which  estops  the  garnishees  to  deny  that  fact  and  to  put  the  libelants 
to  proof  of  it.     He  had  no  knowledge  of  the  prize  proceedings  until 
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after  the  decree  of  condemnation.  Having  a  title  to  the  vessel  nnder 
the  bill  of  sale  from  Laird^  he  prosecnted  the  appeal  from  that  decree 
in  Laird's  name  and  by  Laird's  aathoritj.  Whatever  effeot  Frioleaa's 
omission  to  disclose  his  own  interest  might  have  had,  if  discovered, 
upon  the  issue  in  the  prize  oanse,  or  might  have  by  tray  of  estoppel, 
if  the  present  suit  were  brought  by  the  United  States,  he  has  done 
nothing  which  Laird  or  Laird's  creditors  have  been  misled  by  or  have 
acted  upon.  The  title  in  the  vessel,  as  between  Laird  and  Prioleau, 
was  in  Prioleau.  The  garnishees,  being  attorneys  both  of  Laird  and 
Prioleau,  received  the  proceeds  in  the  name  of  Laird,  but  for  Prioleau. 
There  being  no  estoppel,  either  of  record  or  in  pai$,  the  libelants  fail 
to  prove  that  the  fund  belongs  to  Laird,  and  cannot,  therefore,  main- 
tain  their  attachment. 

This  case  does  not  present  the  question  whether,  if  Prioleau  were 
plaintiff  or  actor,  seeking  afEirmative  relief  against  Laird  or  against 
these  libelants,  h«  must  be  eonsidered  as  standing  in  such  a  position, 
by  reason  of  his  having  oonoealed  from  the  prise  court  his  own  title 
to  the  vessel,  and  of  his  having  permitted  restitution  to  be  decreed  to 
Laird,  that  the  court  would  decline  to  assist  him,  upon  the  principle 
applied  in  De  MetUm  v.  DeMMo,  12  East,  238,  and  4  Campb.  420. 

Decrees  affirmed. 

.  Blatohfobd,  J.,  did  not  sit  in  this  ease,  and  took  no  part  in  its  de- 
cision. 


(107  U.  S.  6«S) 

Bnin  e.CiTT  or  Fi.attbhotith. 

(Maroh  «,  188S.) 

MmnciPAi.  BoHSB— Fob  Sbsotion  of  Bohool  Bniuiiira— OBUSATiom  Asmm 
OHDSB— OraniULi.  ahd  Bfboiai.  8TATnTB8>-yAUDAXiire  Aot. 

Although  a  city  may  be  anthorized  hj  law  to  Imild  Mhool-honaes,  and  an  act  was 
passed  aQthorizing  it  to  issue  bonds  for  the  erection  of  a  high-school  building, 
whatever  implicationa  of  power  as  to  school  buildings  may  be  admissible,  if  the 
law  conferring  municipal  power  stood  alone,  must  give  place  to  the  express  dec- 
larations, with  the  accompanying  qualifications,  contained  in  the  statute  that 
deals  by  name  with  the  particular  subject. 

Where  a  municipal  corporation,  under  a  subsequent  statute,  iasues  bonds  in  excess 
of  the  amount  authorized  by  a  prior  spteiai  statute,  and  receives  the  money  Ol 
the  plaintiff  in  error  thereon,  and  applies  the  same  to-the  pnrposa  intended,  of 
building  a  achool-house  on  property,  the  title  to  which  is  confirmed  to  it  by 
the  very  statute  now  claimed  by  it  to  be  unconstitutional,  an  obligation  to  re- 
store the  value  thus  received,  kept,  and  used,  capable  of  Judicial  enforcement^ 
immediately  arises. 


Digitized  by 


Google 


BIAO   V.  OITT   OF   PI.ATTSHODTH.  209 

a  luw  re({nlrlng  a  manicip«l  corporation  to  pay  a  demand  which  is  wiiuoat  legal 
obligation,  but  which  is  equitable  and  just  in  itself,  l)eing  founded  upon  a 
valuable  consideration  received  by  the  corporation,  is  not  a  retroactive  law ;  n« 
more  so  than  an  appropriation  act  providing  for  the  payment  of  a  pre-exist 
ing  claim.  The  constitutional  inhibition  does  not  apply  to  legislation  recog 
nizing  or  affirming  the  binding  obligation  of  the  state,  or  of  anj  of  its  sabordl- 
Bate  agenclM.,  with  respect  to  past  transactions.  • 

In  Error  to  the  Circnit  Court  of  the  United  States  for  the  District 
of  Nebraska.        ' 

The  plaintiff  in  error,  who  was  plaintiff  below,  songht  to  recover, 
in  an  action  at  law,  the  amount  of  certain  overdue  interest  coupons 
apon  bonds  issued  by  the  defendant,  dated  October  1,  1872.  Each 
bond  contains  a  recital  that  it  "is  one  of  a  series  of  25  of  like  tenor, 
date,  and  amount,  issued  in  pursuance  of  the  orders  of  the  city  coan- 
eil  of  the  city  of  Plattsmonth,  in  the  state  of  Nebraska,  for  the  con- 
struction of  a  high-school  building  in  said  city,  authorized  by  a  vote 
of  the  legal  voters  of  said  city  of  Flattsmouth,  and  in  compliance  with 
the  laws  of  the  state  of  Nebraska,  and  for  the  payment  of  which  the 
good  faith,  property,  and  effects  of  said  city  are  hereby  pledged. "  It 
is  alleged,  and  ^ot  denied,  that  these  bonds  were  issued  for  the  pur- 
pose of  constructing  a  high-school  building  in  the  city  of  Flattsmouth; 
that  the  city  sold  them,  and  their  proceeds  were  used  to  construct 
such  building;  that  such  building  is  now  in  actual  use  by  the  city; 
and  that  the  city  paid  interest  on  the  bonds  for  four  years.  On  the 
trial  the  plaintiff  proved  that  he  bought  the  entire  issue  of  the  bonds 
for  full  value,  without  notice  of  any  informality  in  their  issue.  There 
was  no  evidence  offered  in  defense,  and  the  court  instructed  the  jury 
to  find  a  verdict  for  the  defendant,  to  which  the  plaintiff  excepted,  and 
for  the  alletged  error  in  this  ruling  the  ju  dgment  rendered  upon  the 
yerdiet  in  favor  of  the  defendant  in  error  is  now  sought  to  be  re- 
versed. This  judgment  rests  opon  the  assumption  that  the  bonds  in 
question  are  void,  and  this  depends  on  these  two  propositions: 
First,  that  at  the  time  they  were  issued  there  was  no  law  which  au- 
thorized them;  and,  second,  that  certain  acts  of  the  legislature  of  Ne- 
braska, subsequently  passed,  purporting  to  validate  them,  are  them- 
selves  void.  The  legislation  bearing  upon  the  question  appears  to  be 
as  follows : 

The  city  of  Flattsmouth  was  originally  organized  as  a  municipal 

(iorporation,  under  that  name,  by  a  special  act  of  the  legislature  of 

)Iebraska,  while  it  was  under  a  territorial  government,  March  14, 

1856.    That  act  created  the  city  a  body  corporate,  with  all  the  poweni 
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*nd  attributes  of  a  mimioipal  oorporation.    The  forty-first  section 
vas  as  follows: 

"  The  council  is  authorized  to  borrow  money  for  any  object  in  their  discre- 
tion, if,  at  a  regularly-notified  meeting,  under  a  notice  stating  distinctly  the 
pature  and  object  of  the  loan,  and  the  amount  thereof  as  nearly  as  practira- 
ble,  the  voters  of  the  city  may  determine  in  favor  of  the  loan  by  a  majority 
o£  two-thirds  of  the  le^  voters  at  the  said  election,  and  the  said  loan  can 
In  »o  case  be  diverted  from  the  specified  object."' 

The  territorial  legislatnre,  in  1867,  (Terr.  Laws  186T,  p.  38,)  also 
passed  "An  act  to  authorize  the  common  conncil  of  the  oity  of  Platts- 
moath  to  raise  money  to  erect  a  central  or  high-sohool  building,  and 
for  other  purposes." 

So  mach  of  that  act  as  is  material  here  is  contained  in  the  follow- 
ing: 

"  Section  1.  Be  it  enacted  by  the  council  and  house  of  representatives  of 
the  territory  of  Nebraska,  that  the  mayor  and  common  council  of  the  city  of 
Plattsmouth  shall,  by  virtue  of  their  office,  be  commissioners  of  the  school- 
bouse  fund  in  and  for  said  city,  and  the  common, council  shall  perform  all  the 
duties  of  such  commissioners,  and  stiall  possess  all  the  rights,  powers,  and  au- 
thority, and  be  subject  to  the  same  restraints,  of  township  boards  of  education, 
for  the  purpose  of  raising  money  required  for  erecting,  purchasing,  and  leasing 
school-houses,  and  procuring  sites  therefor,  and  the  fitting  up  and  furnishing 
thereof. 

"Sec.  4.  All  common,  graded,  and  central  schools  organized  within  the  <Atj 
of  Plattsmouth  shall  be  pablic  and  tree  to  all  children  residing  within  the  city. 
And  the  common  council,  by  a  vote  of  the  majority  of  all  the  council  elect^, 
are  hereby  authorized  to  include  in  the  general  annual  city  tax  list  such  ad- 
ditional sum  as  in  their  opinion,  with  the  public-school  moneys  for  the  year, 
will  be  sufficient  to  support  the  school  system  of  said  city. 

"  Sec  5.  The  common  council  shall  have  power  and  it  shall  be  the  dnty — 
Firtt,  to  designate  and  purchase  or  lease  in  said  city  all  necessary  sites  for 
school-houses  therein,  and  to  improve  and  fence  the  same,  as  to  them  shall 
appear  suitable  and  proper.  Third,  to  make  such  by-laws  and  regulations  as 
they  may  deem  necessary  for  the  proper  security  and  preservation  of  the 
school-houses  and  other  property  owned  by  the  city  for  school  purposes. 

"Sec.  7.  The  mayor  and  common  council  are  hereby  authorized  and  directed 
to  raise  by  loan,  in  anticipation  of  the  taxes,  when  deemed  necessary,  moneys, 
not  exceeding  in  the  aggregate  $15,000,  required  for  erecting,  purchasing, 
or  leasing  school-houses  and  procuring  sites  therefor. 

*  Sec.  8.  That  for  the  purpose  of  effecting  such  loan  the  mayor  and  com- 
mon council  are  authorized  to  issue  the  bonds  of  said  dty.  under  the  seal  of 
the  said  city,  to  the  amount  of  $15,000,  and  no  more,  and  bearing  interest  at 
a  rate  not  exceeding  10  per  centum  per  annum, redeemable  in  one,  two,  three, 
four,  flve^  and  six  years. 
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"  Sm.  17>  The  title  of  all  school-houses,  sites,  lots,  furniture,  and  all  other 
school  property,  shall  be  vested  in  the  city  of  Flattsmouth. 

"  Sec  20.  The  general  school  laws  of  this  territory,  in  force  at  the  time  of 
the  passage  of  this  act,  shall,  so  far  as  the  same  are  applicable,  be  taken  and 
ooustrued  as  part  of  this  act."    Terr.  Laws  1867  p.  38. 

The  oonatitntion  of  Nebraska,  which  took  effect  March  1,  1867, 
soon  after  the  passage  of  the  foregoing  act,  provided  in  article  1,  § 
16,  that  "it  shall  be  the  dnty  of  the  legislature  to  pass  snitable  laws 
to  encourage  schools  and  the  means  of  instruction. "  Section  1,  art. 
8,  declared  that  "the  legislature  shall  pass  no  special  act  conferring 
corporate  powers."  And  section  4  of  the  same  article,  that  "the  leg- 
islature shall  provide  for  the  organization  of  cities  and  incorporated 
villages  by  general  laws,"  eta. 

Immediately  after  the  admission  into  the  Union  of  the  state,  under 
this  constitution,  the  legislature  of  Nebraska  made  a  revision  of  its 
general  school  laws,  (Laws  Neb.  1867,  pp.  102,  110,)  and  provided, 
in  section  60  of  the  act,  that  "nothing  in  this  act  shall  be  construed 
so  as  to  interfere  with  or  abrogate  any  of  the  rights,  privileges,  and 
anmimities,  duties  or  liabilities,  conferred  or  prescribed  by  special 
Anactmeut  for  any  school-district  comprised  within  any  incorporated 
city." 

And  accordingly  the  provisions  of  the  special  school  law  of  1867 
were  continued  in  force,  and  were  in  substance  re-enacted  in  the  act 
of  February  18,  1873,  "to  regulate  the  public  schools  of  Flattsmouth 
city  and  provide  means  for  their  support." 

The  same  authority  to  borrow  money  and  to  issue  bonds  therefor, 
tor  school  and  school-house  purposes,  and  subject  to  the  same  lim- 
itations, is  conferred  by  this  act  as  that  contained  in  the  original 
statute  restricting  the  amount  to  $15,000. 

The  original  charter  of  the  city  of  Flattsmouth  was  superseded 
under  the  constitution  by  a  general  law  organizing  municipal  corpora- 
tions, under  which  Flattsmouth  became  a  city  of  the  second  class. 
This  act,  passed  March  1,  1871,  (Laws  Neb.  1871,  p.  26,)  author- 
ized the  city  "to  borrow  money  on  the  credit  of  the  city  and  pledge 
the  credit,  revenue,  and  public  property  of  the  city  for  the  payment 
thereof,"  without  any  limit  as  to  amount,  where  the  city  council  was 
instructed  to  do  so  by  a  majority  of  all  the  votes  cast  at  an  elec- 
tion held  in  such  city  fox  that  purpose.  Gen.  6t.  Neb.  1873,  p. 
148. 

After  the  issue  of  the  bonds  in  suit  the  legislature  of  Nebraska 
passed  the  following  act : 
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"An  act  to  legalize  the  proceedings  of  the  city  council  of  the  city  of  PIatt» 
moutli,  in  teference  to  the  construction  of  a  high-school  building,  and  to 
authorize  the  city  council  to  complete  the  same. 

'<  Whereas,  at  a  session  of  the  city  council  of  the  city  of  Flattsmouth, 
county  of  Cass,  and  state  of  Nebraska,  held  on  the  first  day  of  July,  A.  D. 
1872,  the  proposition  of  issuing  the  bonds  of  said  (Atj  to  the  amount  of 
$25,000,  for  the  purpose  of  erecting  a  high-school  building  was  submitted  to 
the  voters  of  said  city ;  and, 

''  Whereas,  at  a  special  election  held  in  said  city,  for  the  purpose  of  voting 
on  said  proposition,  on  (ihe  twenty-second  day  of  July,  1872,  a  majority  of 
the  votes  cast  were  in  favor  of  issuing  said  bonds;  and, 

"  Wliereas,  in  pursuance  of  said  submission  and  vote,  the  dty  council  of 
said  city  of  Flattsmouth  have  issued  and  sold  said  bonds,  and  with  the  pro* 
ceeds  thereof  have  proceeded  to  let  the  contract  for  the  construction  and  com- 
pletion of  said  house,  and  have  appointed  0.'F.  Driscoll  and  M.  L.  White  su- 
perintendents  of  the  construction  of  the  same,  and  the  woric  on  said  building 
has  commenced;  therefore, 

"  Be  it  enacted  by  the  legislature  of  the  state  of  Nebraska: 

"  Section  1.  That  all  acts  and  proceedings  of  the  city  council  of  said  city  of 
Flattsmouth,  in  relation  to  issuing  said  bonds  and  letting  the  contract  for 
the  construction  of  said  high-school  building,  and  the  appointment  of  said 
C.  F.  Driscoll  and  M.  L.  White  to  superintend  the  construction  of  the  same, 
and  all  matters  and  proceedings  connected  therewith,  which  may  in  any  way 
affect  the  validity  of  said  bonds,  or  of  the  contract  for  the  construction  of  the 
said  school-house,  be  and  the  same  are  hereto  legalized,  confirmed,  and  made 
valid  in  law. 

"Sec  2.  And  be  it  further  enacted,  that  the  city  council  of  the  said  dty  of 
Flattsmouth  are  hereby  authorized  and  empowered  to  proceed  with  the  con- 
.struction  of  said  high-school  building  until  its  completion ;  and  for  that  pur- 
pose shall  have  full  and  exclusive  control  of  all  funds  realized  from  the  sale  of 
bonds  issued  by  the  said  city  of  Flattsmouth  for  that  purpose. 

"  Sec.  3.  All  funds  now  in  the  hands  of  the  said  city  treasurer  of  the  said 
city  of  Flattsmouth,  which  have  been  created  by  the  sale  of  the  high-school 
bonds  of  the  said  city,  shall  be  applied  to  the  erection  of  said  high-school 
building,  and  shall  not  be  appropriated  or  diverted  to  other  use  or  purpose 
whatever. 

"  Sec.  4.  And  be  it  further  enacted,  that  the  right  and  title  of  fhe  said  city 
of  Flattsmouth  in  and  to  block  No.  24  in  said  dty,  whidi  has  heretofore  been 
platted  and  designated  on  the  recorded  plat  of  said  dty  as  a  park,  and  dedi- 
cated to  public  use,  and  on  which  the  said  school-house  is  being  erected,  shall 
vest  and  remain  in  the  said  city  of  Flattsmouth  for  school  purposes,  and  the 
same  shall  be  held  exclusively  for  said  purpose. 

"  Sec.  5.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

"Approved  February  18. 1878."    Sess.  Laws  1878  jf.  72. 

Subsequently,  in  1876,  the  legislature  passed  another  statute,  en- 
titled '*Ka  act  to  amend  an  act  to  incorporate  cities  of  the  second 
class  and  to  define  their  powers,  approved  ICaroh  1,  1871,  and  to 
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legalize  certain  taxes  therein  mentioned."     The  text  of  the  aot  is  as 

follows : 

"  Be  it  enacted  by  the  legislature  of  the  state  of  Nebraska: 

"  Section  1.  That  no  tax  heretofore  levied  in  any  city  of  the  second  class 
shall  be  held  to  be  invalid,  illegal,  or  irregular  because  the  same  was  not 
levied  within  the  time  prescribed  by  the  law  in  force  when  the  same  was  so 
levied ;  nor  on  account  of  any  mere  irregularity  in  the  time  or  manner  of 
assessment  of  property,  or  other  irregularity  or  omission  not  affecting  the 
equality  or  substantial  justice  of  such  tax,  and  such  taxes  shall  be  inserted 
in  the  tax  list,  and  shall  be  collected  in  the  same  manner  as  other  general  taxes 
are.  ' 

"Sec.  2,  That  aU  bonds  heretofore  issued  by  any  city  of  the  second  class 
in  good  faith  for  the  erection  of,  or  to  procure  the  means  for  erecting,  a  liigh- 
scliool  building  within  such  city,  or  for  heating  or  furnishing  the  same, 
whether  issued  under  a  general  or  special  law  providing  therefor,  or  any 
bonds  hereafter  issued  by  such  city  in  exchange  for  any  such  bonds,  shall  be 
legal  and  valid;  and  any  tax  heretofore  or  hereafter  levied  to  pay  the  inter- 
est or  a  portion  of  the  principal  of  any  such  bonds,  not  exceeding  five  mills 
on  the  dollar  valuation  of  the  taxable  property  in  the  city  in  any  one  year, 
shall  be  legal  and  valid. 

"  Sec.  a.  That  in  all  cases  in  which  cities  of  the  second  class  have  col- 
lected and  expended,  for  the  use  and  benefit  of  such  cities,  either  in  works 
of  internal  improvement  or  otherwise,  moneys  collected  from  licenses  for 
the  sale  of  intoxicating  liquors,  such  expenditures  are  hereby  declared  to 
be  legal,  and  the  same  is  hereby  ratified  and  confirmed,  and  such  cities  of 
the  second  class  are  hereby  exonerated  from  any  and  all  liability  therefor. 

"  Sec.  4.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  pas- 
sage. 

"Approved  February  25,  1875."    Laws  Neb.  1875.  p.  205. 

John  F.  Dillon  and  Wager  Swayne,  for  plaintiff  in  error. 

John  L.  Webster,  for  defendant  in  error. 

Matthews,  J.  We  cannot  accept  the  conclusion,  urged  npon  us 
by  the  counsel  for  the  plaintiff  in  error,  that  the  city  of  Plattsmouth 
had  authority  to  issue  the  bonds  in  question,  under  the  power  con- 
ferred upon  it  as  a  municipal  body,  "to  borrow  money  for  any  pur- 
pose within  its  discretion,"  without  reference  to  the  limit  as  to  the 
amount,  imposed  by  the  act  of  1867,  expressly  authorizing  it  to  build 
BO^ool-honseB.  Whatever  implications  of  power  as  to  school  buildings 
m^ht  have  been  admissible,  if  the  law  conferring  municipal  powers 
had  stood  alone,  must  give  place  to  the  express  declarations,  with 
the  accompanying  qualifications,  contained  in  the  statute,  that  dealt 
by  name  with  the  very  subject.  And  we  must,  therefore,  assume,  at 
the  begiiming,  that  while  the  city  of  Plattsmouth  was  authorized  to 
«rect  a  high-school  building,  it  could  not  lawfully  borrow  money  or 
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issae  its  bonds  for  that  parpoee  in  excess  of  |15,000.  We  are,  there- 
fore, required  to  consider  whether  the  issae  of  bonds  involved  in  this 
litigation  can  be  sapported  by  the  subsequent  legislation  which  sought 
to  cure  the  defects  of  their  origin.  No  objection  is  made  to  either  of 
the  statutes  relied  on,  on  the  ground  that  the  constitution  of  Ne- 
braska of  1867  forbade  retroactive  legislation.  The  twelfth  section 
of  article  1  of  that  instrument  declares  that  "no  bill  of  attainder,  ex 
post  facto  law,  or  any  law  impairing  the' obligation  of  contracts,  shall 
ever  be  passed."  This  prohibition  would  not  include  legislation  of 
the  class  pow  in  question.  They  are  attacked,  however,  on  other 
grounds. 

The  first  act, — that  of  February  18,  1878, — it  is  claimed,  is  made 
void  by  article  8  of  section  1  of  the  constitution  of  Nebraska,  which 
declares  that  "the  legislature  shall  pass  no  special  act  conferring  cor- 
porate powers."  It  is  contended  that  the  act  in  question,  by  legaliz- 
ing bonds  of  the  city,  void  because  it  had  no  power  to  issue  them,  is 
legally  equivalent  to  an  act  conferring  upon  the  city  power  to  issue 
bonds,  which  is  conferring  corporate  power,  and,  being  a  special  act, 
is. therefore  unconstitutional.     But  this  conclusion  we  cannot  adopt. 

The  act  in  question,  so  far  as  it  relates  to  the  bonds  in  suit,  does 
not  confer  any  corporate  power  upon  the  city  in  the  sense  of  the  con- 
stitution of  the  state.  The  statute  operates  upon  the  transaction 
itself,  which  had  already  previously  been  consummated,  and  seeks  to 
give  it  a  character  and  effect  different  in  its  legal  aspect  from  that 
which  it  had  when  it  was  in  fieri.  Whether  such  an  effect  may  be 
given  by  a  legitimate  exercise  of  legislative  power,  depends  upon  those 
considerations  which  draw  the  line  beyond  which  retroactive  laws 
cannot  pass,  and  is  not  affected  by  the  supposed  form  of  the  enact- 
ment as  a  special  or  general  act  conferring  corporate  power.  For  it 
operates  upon  the  rights  of  the  parties,  as  determined  by  the  equity 
of  their  circumstances  and  relations,  and  gives  to  them  the  sanction 
derived  from  subsequent  confirmation,  by  clothing  them  with  forms 
which  are  essential  to  their  enforcement,  but  not  to  their  existence. 
Within  the  usual  limitations  prescribed  by  our  written  constitutions, 
such  as  have  been  quoted  from  that  of  Nebraska,  this  may  be  done, 
provided  it  can  be  done  without  the  destruction  of  rights  recognized 
by  the  law  as  vested. 

In  the  present  case,  the  statute  in  question  does  not  impose  upon 
the  city  of  Plattsmouth,  by  an  arbitrary  act,  a  burden  without  con- 
sent, and  consideration.  On  the  contrary,  upon  the  supposition 
that  the  bonds  issued,  as  to  the  excess  over  $15,000,  were  void,  be- 
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oansd  nnanthomed,  the  city  of  Plattsmoatb  reoeired  the  money  of 
the  plaintiff  in  error,  and  applied  it  to  the  purpose  intended,  of  build- 
ing  a  Bohool-honse  on  property,  the  title  to  whioh  is  confirmed  to  it 
by  the  very  statute  now  claimed  to  be  unconstitntional,  and  an  obli- 
gation to  restore  the  value  thus  received,  kept,  and  used,  immediately 
arose.  This  obligation,  aoootding  to  general  principles  of  law  ac- 
cepted in  Nebraska,  was  capable  of  judicial  enforcement.  Clark  v. 
Saline  Co.  9  Neb.  616;  [S.  C.  4  N.  W.  Bep.  496;]  Louisiana  v. 
Wood,  102  U.  S.  294;  New  Orleans  v.  Clark,  95  U.  S.  644;  Hitch- 
coek  V.  Oalvetton,  96  U.  8.  841 ;  Chapman  v.  County  Com'rt  Douglas 
Co.  tmU,  62,  and  City  of  Parkersburgh  v.  Broton,  1  Sup.  Ot.  Bbp.  442. 
As  was  said  by  Mr.  Justice  Fisld,  in  New  OrUans  v.  Clark,  95  U. 
S.  644-664: 

"A.  law  requiring  a  municipal  corporation  to  pay  a  demand  whioh  is  witli- 
oat  legal  obligation,  but  wliicli  is  equitaUe  and  just  in  itself,  being  founded 
upon  a  valoable  consideration  received  by  tlie  corporation,  is  not  a  retroactive 
law,  no  more  so  tlian  an  appropriation  act  providing  for  the  payment  of  a 
pre-existing  claim.  Ttie  constitutional  inhibition  does  not  apply  to  legislation 
recognizing  or  affirming  the  binding  obligation  of  tlie  state,  or  of  any  of  its 
subordinate  agendea,  witti  respect  to  past  transactions." 

As  the  city  of  Plattsmouth  was  bound,  by  force  of  the  transaction, 
to  repay  to  the  purchaser  of  its  void  bonds  the  consideration  received 
and  used  by  it,  or  a  legal  equivalent,  the  statute  which  recognized  the 
existence  of  that  obligation,  and,  by  confirming  the  bonds  themselves, 
provided  a  medium  for  enforcing  it  according  to  the  original  inten- 
tion and  promise,  cannot  be  said  to  be  a  special  act  conferring  upon 
the  oity  any  new  oorporate  power.  No  addition  is  made  to  its  enu- 
merated or  implied  oorporate  faculties ;  no  new  obligation  is,  in  fact, 
created.  The  language  of  the  constitution,  forbidding  special  legis- 
lation of  that  description,  evidently  refers  to  grants  of  authority  to 
be  exercised  by  the  body  itself  and  in  the  future,  and  a  consideration 
of  the  evil  intended  to  be  remedied  by  the  prohibition  will  confine  it 
to  grants  of  that  oharaoter,  and  will  not  include  a  statute  like  that 
now  under  discussion.  Here  the  power  of  the  legislative  department 
of  the  state  is  directly  exercised  upon  the  transaction  itself,  and 
upon  a  matter  clearly  within  the  scope  of  its  authority.  It  was  the 
constitntional  dnty  of  the  legislature  "to  pass  suitable  laws  to  endour- 
age  schools  and  the  means  of  instruction."  Under  the  terms  of  this 
authority,  having  created,  as  it  did,  the  oity  of  Plattsmouth  a  sepA- 
rate  Bchool-district,  it  might  prescribe  the  number  and  character  ot 
the  school-houses  to  be  provided,  and  impose,  if  it  saw  fit,  directly, 
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a  tax  apon  the  looalitj  to  defray  the  cost  of  ereotiog  and  maintaming 
them.  What  the  state  might  properly  have  done  by  direct  aotion  it 
may  do  through  the  publio  agency  of  a  monicipal  body,  sach  as  the 
city  of  Plattsmonth,  which,  in  the  performance  of  the  duty  assigned, 
does  not  so  mnch  exercise  a  corporate  power  of  its  o^n  as  discharge 
a  function  of  the  state.  An  illustration  and  example  of  the  distinc- 
tion is  found  in  the  case  of  Foster  t.  Com'rs  Wood  Co.  9  Ohio  St.  540, 
where  it  was  held  that  a  publio  corporation  for  the  construction  and 
repair  of  highways  was  really  only  a  part  of  the  machinery  of  the 
state,  and  its  officers,  county  or  township  officers  discharging  duties 
in  connection  therewith,  and  that  consequently  an  act  of  the  general 
assembly  authorizing  the  body  by  name  to  complete  the  eonstrnotion 
of  a  particular  highway,  and  to  make  an  assessment  of  the  cost  upon 
the  property  benefited,  was  not  a  special  act  conferring  corporate 
power  within  the  meaning  of  the  constitutional  prohibition.  So  it 
was  held  in  State  t.  Squire,  26  Iowa,  340,  that  while  the  legislature 
would  not,  in  view  of  the  constitutional  provision  of  that  state,  have 
the  power  to  pass  a  special  law  incorporating  an  independent  school- 
district,  it  would  nevertheless  have  the  power  to  pass  a  curative  act, 
legalizing  the  defective  organization  of  a  school-district  already  in 
existence  under  the  general  law  authorizing  the  creation  of  independ- 
ent school-districts. 

In  view  of  the  decisions  of  this  ooart  and  the  courts  of  the  several 
states  in  this  country,  affirming  the  capacity  of  municipal  corpora, 
tions  to  accept  and  administer  trusts  of  property,  given  or  devised  foi 
purposes  of  publio  charity,  it  would  not  be  denied  that  the  city  of 
Plattsmouth  might  lawfully  receive  and  apply  a  gift  of  money  be- 
stowed in  trust  to  pay  the  principal  and  interest  of  the  bonds  in- 
volved in  this  litigation,  as  having  been  issued  for  the  purpose  of- 
obtaining  means  with  which  to  erect  a  public-school  building.  The 
administration  of  such  a  trust  would  not  be  contested  on  the  ground 
that  it  was  enlargement  of  its  corporate  powers.  But  the  duty  to  re- 
pay the  consideration  for  them,  employed  by  it  in  the  same  uses,  al- 
ready existed;  and  its  enforcement  through  the  legislative  act,  which 
prescribed  a  remedy,  is  not  more  open  to  the  same  objection.  It  is 
not  a  special  act  conferring  corporate  power;  it  is  merely  a  special 
act  taking  away  from  the  corporation  the  power  to  interpose  an  un- 
conscionable defense  against  a  just  claim,  and  to  avoid  an  obligation  to 
pay  an  equivalent  for  public  benefits,  which  it  has  continued  to  enjoy. 

The  very  proposition  involved  here  was  maintained  by  the  supreme 
conrt  of  Nebraska  in  the  case  of  Com'n  Jeffermm  Co.  ▼.  People,  5 
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Neb.  127.  There  it  was  decided  that  a  special  aet  of  the  legislature, 
anthorizlDg  the  countj  commissioners  of  Jefferson  oonnty  to  provide 
fands  for  the  payment  of  certain  outstanding  warrants  of  said  oonnty, 
by  issning  bonds,  selling  the  same,  and  neing  the  proceeds  in  pay- 
ment of  warrants  issued  to  oontraetors  for  the  erection  of  a  court- 
house and  jail,  was  valid  and  effectual.  The  court  said :  "That  Jef- 
ferson county  is  justly  indebted  to  the  relator  for  the  amount  of  the 
warrants  in  question  will  not  be  controverted;  and,  where  such  is  the 
case,  there  is  no  doubt  of  the  power  of  the  legislature  to  require  the 
county  to  issue  its  bonds  for  the  amount  of  its  indebtedness."  In 
one  aspect,  this  case  goes  beyond  the  argument;  for  it  contemplated 
further  action  by  the  corporation  in  the  issue  of  its  bonds. 

The  second  statute — that  of  February  95,  1876 — ^is  not  subject  to 
the  objection  to  the  former  one  just  disposed  of,  for  it  is  a  general 
act  "to  amend  an  aet  to  incorporate  cities  of  the  second  class  and  to 
define  their  powers,  approved  March  1,  1871,  and  to  legalise  certain 
taxes  therein  mentioned;"  and  the  terms  of  its  second  section  em- 
brace the  case  of  the  bonds  in  controversy  in  this  suit.  It  expressly 
declares  "that  all  bonds  heretofore  issued  by  any  city  of  the  second 
class  in  good  faith  for  the  erection  of,  or  to  procure  the  means  for 
erecting,  a  high-school  bnilding  within  such  city,  or  for  heating  or 
furnishing  the  same,  whether  issued  under  a  general  or  special  law 
providing  therefor,  or  any  bonds  hereafter  issued  by  such  city  in  ex- 
change for  any  such  bonds,  shall  be  legal  and  valid;  and  any  tax 
heretofore  or  hereafter  levied  to  pay  the  interest  or  a  portion  of  the 
principal  of  any  such  bonds,  not  exceeding  five  mills  on  the  dollar 
valuation  of  the  taxable  property  in  the  city  in  any  one  year,  shall 
be  legal  and  valid."  Accordingly  objections  are  made  to  its  valid- 
ity for  want  of  conformity  to  other  provisions  of  the  constitution  of 
the  state,  the  first  of  which, — that  it  conflicts  with  section  19,  art.  2, 
which  declares  that  "no  bill  shall  contain  more  than  one  subject, 
which  shall  be  dearly  expressed  in  its  title," — it  is  claimed,  applies 
to  both  acts. 

In  regard  to  the  special  aet  of  February  18, 1878,  however,  it  seems 
to  us  unnecessary  to  say  more  than  that  the  title  appears  to  be  a  full 
and  apt  description  of  the  whole  contents  of  the  act.  The  proceed- 
ings of  the  city  conncil  in  reference  to  the  eonstmetion  of  a  high- 
school  building,  which  it  is  the  object  of  the  act,  as  expressed  in  the 
title,  to  legalize,  necessarily  includes  the  issoe  of  the  bonds  author- 
ized by  it  for  that  purpose. 
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In  White  t.  City  qf  Lincoln,  5  Neb.  605-51°6,  it  was  said  that  "the 
object  of  this  oonstitationai  provision  is  to  prevent  surreptitious  legis- 
lation by  incorporating  into  bills  obnoxious  provisions  which  have  no 
connection  with  the  general  object  of  the  bill,  and  of  which  the  title 
gives  no  indication.  It  will  be  sufficient,  however,  if  the  law  have 
but  one  general  object,  which  is  fairly  expressed  in  the  title  of  the 
bill."  Accordingly  it  was  held  in  that  case,  as  it  was  also  in  City  of 
Tecumseh  v.  PhiUipa,  6  Neb.  305,  that  the  third  section  of  the  act  of 
February  25, 1875,  which  ratified  expenditures  by  cities  of  the  second 
class  of  moneys  illegally  collected  for  licenses  fbr  the  sale  of  intoxi- 
cating liquors,  was  void,  because  there  was  nothing  in  the  title  of  the 
act  to  indicate  the  object  contemplated  by  that  section.  "It  is  in  no- 
wise amendatory,"  said  the  court  in  City  of  Teeumsehv.  PhiUipa,  supra, 
"of  the  general  incorporation  law  for  cities  of  the  second  class,  nor 
does  it  make  any  allusion  to  the  legalization  of  any  taxes  whatever." 
And  in  the  same  case,  speaking  of  the  entire  act,  the  court  said : 
"But  we  fail  to  discover  wherein  it  is  in  any  particular  amendatory 
of  the  general  act  relating  to  cities  of  the  second  class."  The  act, 
therefore,  may  be  considered  as  if  its  title  were  simply  that  of  "An 
act  to  legalize  certain  taxes  therein  mentioned." 

The  second  section,  which  is  the  only  one  material  in  this  contro- 
versy, does  legalize  taxes  theretofore  or  thereafter  levied  to  pay  the 
interest  on  certain  bonds,  namely,  such  as  having  been  theretofore 
issued  by  any  city  of  the  second  class,  in  good  faith,  for  the  erection 
of,  or  to  procure  the  means  for  erecting,  a  high-school  boilding  within 
such  city,  or  for  heating  or  furnishing  the  same,  whether  issued  under 
a  general  or  special  law  providing  therefor,  etc.,  are  thereby  declared 
to  be  legal  and  valid. 

It  is  impossible  to  say  that  legalizing  the  bonds,  and  the  taxes 
levied  to  pay  them,  are  two  diverse  subjects,  when  to  legsilize  the 
taxes  necessarily  makes  the  bonds  valid ;  for  nothing  more  strongly 
confirms  an  invalid  bond  than  to  make  provision  for  its  payment. 
We  have  no  hesitation,  therefore,  in  upholding  the  second  section  of  the 
act  of  February  25,  1875,  as  a  valid  enactment,  so  far  as  the  present 
objection  is  concerned.  As  we  do  not  consider  it  as  an  act  to  amend 
the  general  law  incorporating  cities  of  the  second  class,  rejecting  that 
portion  of  the  title,  it  is  not  subject  to  the  further  objection  that  it 
does  not  conform  to  the  constitutional  requirement  that  "no  law  shall 
be  revived  or  amended,  onless  the  new  act  contain  the  entire  act  re- 
vived and  the  sections  amended." 
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Theremaaning  objection  is  not  to  its  validity,  bat  to  its  application 
to  the  present  case.  It  is  argued  that  the  second  section  of  the  act 
relates  only  to  bonds  that  have  been  issaed  "under  a  general  or  special 
law  providing  therefor;"  and  that  the  bonds  now  in  controversy  were 
not  so  issaed,  'and  cannot,  therefore,  claim  support  from  this  provis- 
ion. If  by  this  is  meant  that  no  bonds  are  within  the  purview  of  this 
section  except  such  as  have  been  lawfully  issued,  the  conclusion  re- 
sults in  an  absurdity;  for  it  supposes  an  act  of  the  legislature  passed 
to  cure  the  invalidity  of  valid  bonds.  If,  on  the  other  hand,  the  sec- 
tion is  construed  to  mean  that  all  bonds  that  have  been  issued  in 
good  faith  for  the  purposes  mentioifed,  and  under  color  of  law, 
whether  general  or  special,  but  without  actual  authority,  shall  be 
deemed  to  be  legal  and  valid,  the  only  rational  and  worthy  effect  is 
given  to  the  enactment  that  can  be  deduced  from  its  terms.  We  do 
not  doubt  that  such  was  the  purpose  of  the  legislature,  and  that  it  is 
the  meaning  of  the  law. 

In  our  opinion,  the  bonds  in  controversy  are  valid  obligations  of 
the  city  of  Plattsmouth,  under  either  of  the  two  acts,  of  February  18, 
1873,  and  of  February  25,  1875,  respectively;  and  the  circuit  court 
erred  in  its  instructions  to  the  jury  to  the  contrary.  For  that  error 
the  judgment  is  reversed  and  the  cause  remanded,  with  instructions 
to  grant  a  new  trial. 


<108  tr.  S.  74) 

Stuokt,  Assignee,  eto.,  v.  Masorio  SAvraas  Bank  and  another. 

(March  5, 1883.) 

Bakkbuftot— DsAuirea  or  Gbeditob  wtte  Dsbtob. 

A  creditor  dealing  with  a  debtor  whom  he  may  suspect  to  be  in  failing  circum- 
stances, but  of  which  he  has  no  sufficient  evidence,  may  receive  payment  or 
security  without  violating  the  bankrupt  law. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kentucky. 

£>.  W.  Armstrong  and  L.  N,  DembUz,  for  appellant. 

W.  0.  Dodd  and  I.  P.  Helm,  for  appellee. 

MHiLBB,  J.  This  suit  originated  in  a  bill  in  equity  brought  in  the 
district  court  by  Stucky,  as  assignee  of  Melter,  a  bankrupt,  against 
the  bank  and  against  Jacob  Krieger,  Sr.,  for  the  purpose  of  having 
two  mortgages  made  by  the  bankrupt  declared  void,  and  the  real  es- 
tate covered  by  them  sold  free  of  the  lien  of  those  mortgages.  The 
ground  of  this  relief  is  the  allegation  that  the  mortgases  were  made 
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by  Melter  when  insolvent,  and  were  preferences  in  contemplation  of 
bankruptcy,  void  by  the  bankrupt  law,  and  that,  by  virtue  of  the 
bankrupt  proceedings  commenced'within  two  months  after  they  were 
made,  ^hey  are  void.  The  case  was  decided  in  favor  of  the  assignee 
in  the  district  court,  bat  on  appeal  the  oircoit  eoort  reversed  this  de- 
cree and  dismissed  th^  bill.  It  is  shown  that  both  mortgages  were 
taken  to  secure  renewal  notes  for  pre-existing  debts,  one  note  and 
mortgage  being  made  to  the  bank  directly,  and  the  other  to  Mr. 
Krieger,  who  was  president  of  the  bank,  the  note  being  indorsed  by 
him  to  the  bank.     They  were  for  $6,000  each. 

The  whole  matter  turns  npdn  the  question  whether  Erieger,  who 
acted  almost  alone  for  the  bank,  had  reasonable  ground  to  believe 
that  Melter  was  insolvent  at  the  time  the  mortgages  were  made.  The 
district  judge,  who  decided  that  he  had  such  reasonable  ground,  does 
not  seem  to  have  given  due  weight  to  the  principles  of  the  case  of 
Orara  V.  National  Bank,  decided  by  this  court,  and  reported  in  97  U. 
S.  80,  a  case  which  was  fully  considered,  and  which  has  since  been 
followed  by  us  as  a  leading  one  on  the  subject.  That  case  estab- 
lishes the  doctrine  that  a  creditor  dealing  with  a  debtor  whom  he 
may  suspect  to  be  in  failing  eircamstanoeB,  bat  of  which  he  has  no 
sufficient  evidence,  may  receive  payment  or  security  without  violat- 
ing the  bankrupt  law.  "He  may  be  unwilling  to  trust  him  further; 
he  may  feel  anxious  about  his  claim  and  have  a  strong  desire  to  se- 
cure it,  yet  such  belief  as  the  act  requires  may  be  wanting.  Obtain- 
ing additional  security  oi  receiving  payment  of  a  debt  under  such 
circumstances  is  not  prohibited  by  law." 

In  the  case  before  os  the  testimony  of  Erieger  himself,  as  the  one 
who  best  knows  the  strength  of  the  suspicion  (if  any)  on  which  he 
acted,  and  what  evidence  was  before  him,  must  chiefly  control.  We 
have  examined  his  deposition  very  carefully.  We  think  it  bears  the 
impress  of  candor,  and  it  negatives  the  idea  that  he  had  reasonable 
ground  to  believe  Melt«r  insolvent,  or  that  he  actually  did  believe  it. 
The  evidence,  outside  of  this,  as  to  the  various  estimatesof  the  value 
of  Erieger's  property  and  the  amount  of  his  debts,  while  it  shows 
that  Melter  was  probably  insolvent,  does  not  show  that  this  was 
known  to  Melter  himself  or  to  Erieger,  or  that  the  latter  had  reason- 
able grounds  to  believe  him  so.   . 

It  would  serve  no  useful  purpose  to  give  in  this  opinion  a  full  ex- 
amination of  all  the  evidence.  It  is  sufficient  to  say  that  in  looking 
it  all  over  we  concur  with  the  eirouit  judge,  and  his  decree  dismissing 
the  bill  is  affirmed. 
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007  U.  S.  98) 

GuiBN  Ba.t  dc  MiMHBBOTA  B.  Oo.  V.  Union  Stbam-Boat  Co. 

(March  5, 1888.) 

Railroad  Comfaitibs— Contbaotb  bktwben — OomrBorma  Routes — Yebsbls  to 
Faoilitatb  Ofkbationb — CJomcxonoii  with  Btkah-Boat  LufEs. 

A.  nllroad  corporation,  whose  railroad  extends  across  the  state  of  Wisconsin  from 
Lake  Micbigau'to  the  Mississippi  river,  and  which  is  authorized  by  its  cliarter 
to  make  "  such  contracts  with  any  other  person  or  corporation  whatsoever  as 
the  management  of  its  nulroad,  and  the  convenience  and  interest  of  thu  i  oi- 
poration,  and  the  conduct  of  its  aftairs,  may,  in  the  Judgment  of  its  dire<:turs, 
require ;"  and,  by  general  laws,  to  make  such  contracts  with  any  railroad  com- 
pany, whose  road  terminates  on  the  eastern  shore  of  Lake  Michigan,  any  such 
contract  "  as  will  enable  them  to  run  their  roads  in  connection  with  each  other 
in  such  a  manner  as  they  shall  deem  most  beneficial  to  their  interest;"  and 
"to  build,  construct,  and  run,  as  part  of  its  corporate  property,  such  numl)er 
of  steam-boats  or  vessels  as  they  may  deem  necessary  to  facilitate  the  business 
operations  of  such  company  or  companies ;"  and  also  "  accept  from  any  other 
■tate  or  territory  of  the  United  States,  and  use,  any  powers  or  privileges  appli- 
cable to  the  carrying  of  persons  and  property,  by  railway  ^r  steam-boat,  in  said 
state  or  territory," — has  the  power,  for  the  purpose  of  carrying  passengers  and 
freight  in  connection  with  its  own  railroad  and  business,  to  enter  into  an  auree- 
ment  with  the  proprietors  of  steam-boats  running  by  way  of  the  great  lakes, 
between  its  eastern  terminus  and  Buffalo,  in  the  state  of  New  York,  by  which 
it  guaranties  that  the  gross  earnings  of  each  boat  for  two  years  shall  amount 
to  a  certain  sum. 

In  Error  to  the  Gironit  Goart  of  the  United  States  for  the  Western 
District  of  Wisconsin. 

W.  C.  Lamed,  for  plaintiff  in  error. 

F.  J.  Lamb,  for  defendant  in  error. 

Gbat,  J.  This  is  an  action  brought  by  the  Union  Steam-boat  Com- 
pany, a  corporation  established  by  the  laws  of  the  state  of  New  York 
at  Buffalo,  in  that  state,  against  the  Green  Bay  &  Minnesota  Bail- 
road  Company,  a  corporation  established  by  the  laws  of  the  state  of 
Wisconsin,  and  having  its  principal  place  of  business  in  this  state. 

The  declaration  alleges  that  the  defendant  was  chartered  in  1866, 
and  was  organized  to  construct  and  operate  a  railroad  across  the  state 
of  Wisconsin,  east  and  west  from  the  city  of  Green  Bay  to  the  Mis- 
sissippi river,  and  its  road  was  built  and  actually  opened  for  bnsiness 
m  December,  1873 ;  that  "it  became  important  for  said  defendant  to 
make  arrangements  in  .regard  to  the  bnsiness  of  carrying  passengers 
and  freight  carried  eastwardly  over  its  road,  and  destined  for  points 
east  of  said  city  of  Green  Bay  and  out  of  the  state,  for  their  trans- 
portation east,  as  well  as  to  secure  bnsiness  of  carrying  passengers 
and  freight  arriving  at  or  being  moved  west  by  way  of  the  defend* 
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ant'B  roate  and  railway;"  and  on  the  ninth  of  September,  1873,  the 
plaintiff  and  defendant  entered  into  a  contra'bt  under  seal,  vhereby, 
in  consideration  that  the  plaintiff  vonld,  daring  the  season  of  navi- 
gation in  1876  and  1877,  ran  between  Buffalo  and  Green  Bay,  by 
way  of  the  great  lakes,  and  toaching  at  intermediate  ports,  two  steam- 
propellers,  then  belonging  to  the  plaintiff,  for  the  purpose  of  carry- 
ing passengers  and  freight  to  and  from  Green  Bay  in  connection 
with  the  defendant's  railway  and  business  and  docks  at  that  place, 
the  defendant  duly  undertook  and  guarantied  to  the  plaintiff  that 
the  gross  earnings  of  each  propeller  in  such  business  should  be  for 
each  of  the  two  years  the  sum  of  $45,000  at  least,  and  that  if  it 
should  be  less,  the  defendant  would  pay  the  difference  to  the  plain- 
tiff on  or  before  the  first  of  January  next  succeeding  the  close  of  navi- 
gation in  each  year. 

The  plaintiff  further  alleges  that  it  duly  pat  the  propellers  on  the 
route  and  kept  them  running  thereon,  in  connection  with  the  defend- 
ant's business  and  in  accordance  with  the  contract,  during  the  sea- 
sons of  1876  and  1877,  and  in  all  respects  duly  performed  all  the  ; 
conditions  of  the  contract  on  its  part;  that  the  gross  earnings  of  each  | 
propeller  for  each  season  fell  short  of  the  amount  guarantied  by  a  cer- 
tain sum  named,  which  thereupon  became  due  and  payable  to  the  plain- 
tiff from  the  defendant,  according  to  the  contract  on  the  first  of  January 
following;  and  that  the  two  corporations  were  duly  authorized  and 
empowered  by  their  respective  charters  and  the  laws  of  Wisconsin  to 
make  the  contract. 

The  answer  denies  that  the  defendant  was  so  empowered,  and 
avers  that  it  has  no  information  or  knowledge  sufficient  to  form  a  be- 
lief as  to  whether  the  plaintiff  was  so  empowered ;  admits  the  mak- 
ing of  the  contract  stated  in  the  declaration,  and  sets  forth  other  pro- 
visions of  that  contract,  with  which  it  alleges  that  the  plaintiff  had  not 
complied.  The  plaintiff  filed  a  replication  denying  the  allegations  of 
the  answer.  Upon  a  trial  in  June,  1878,  a  verdict  was  returned  for 
the  plaintiff  for  $78,876.18,  and  judgment  rendered  thereon,  and  the 
defendant  sued  out  this  writ  of  error. 

No  bill  of  exceptions  having  been  seasonably  tendered,  the  only 
question  presented  by  the  record  is  whether,  ander  the  general  laws 
of  the  state  of  Wisconsin,  and  the  defendant's  charter,  which  by  those  . 
laws  (as  existing  at  the  times  of  the  granting  of  the  charter,  and  of 
the  trial ;  Bev.  St.  1858,  c.  6,  §  2)  was  declared  to  be  a  public  act, 
the  contract  sued  on,  as  set  forth  in  the  declaration  and  admitted  in 
the  answer,  is  ultra  vires  of  the  defendant  corporation. 
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The  general  dooirine  upon  this  subject  is  now  well  settled.  The 
charter  of  a  corporation,  read  in  connection  with  the  general  laws  ap- 
plicable  to  it,  is  the  measure  of  its  powers,  and  a  contract  mani- 
festly beyond  those  powers  will  not  sustain  an  action  against  the 
corporation.  Bat  whatever,  under  the  charter  and  other  general 
laws,  reasonably  construed,  may  fairly  be  regarded  as  incidental  to 
to  the  objects  for  which  the  corporation  is  created,  is  not  to  be  taken 
as  prohibited.  Thonuu  y.  Railroad  Co.  101  U.  S.  71;  Attorney 
Oeneral  t.  Oraat  Eaaterrt  By.  Co.  5  App.  Gas.  478;  Davit  t.  Old 
Colony  B.  Co.  131  Mass.  258, 

The  railroad  of  this  corporation  extends  across  the  state  of  Wis- 
consin from  its  eastern  boundary  on  Lake  Michigan  to  the  Mississippi 
river;  and  its  charter  empowers  the  directors  to  make  such  agree- 
ments with  any  person  or  corporation  whatsoever  "as  the  construction 
of  their  railroad,  or  its  management,  and  the  convenience  and  interest 
of  the  company,  and  the  conduct  of  its  affairs,  may  in  their  judg- 
ment require."  Priv.  Laws,  Wis.  1866,  e.  640,  §  7.  It  was  within 
the  powers  of  the  corporation,  as  incidental  to  its  own  proper  busi- 
ness, to  agree  to  transport  as  a  carrier,  over  connecting  railroad  and 
steam-boat  lines,  passengers  and  freight  intrusted  to  it  for  carriage 
over  its  o^  line.  Bailway  Co.  v.  McCarthy,  96.  U.  S.  258.  The 
general  laws  of  Wisconsin,  in  force  at  the  time  of  the  grant  of  this 
charter,  authorize  any  railroad  company  in  this  state  to  make  such 
contracts  with  any  railroad  company,  whose  road  terminates  on  the 
eastern  shore  of  Lake  Michigan,  within  the  state  of  Michigan,  "as 
will  enable  said  companies  to  run  their  roads  in  connection  with  each 
other  in  such  manner  as  they  shall  deem-  most  beneficial  to  their  in- 
terest," and  "to  buUd,  construct,  and  run,  as  a  part  of  their  corpo- 
rate property,  such  number  of  steam-boats  or  vessels  as  theymay  deem 
necessary  to  facilitate  the  business  operations  of  such  company  or 
companies."  Gen.  Laws  Wis.  1853,  e.  76.  And,  by  the  general  rail- 
road act  of  1872,  "any  railroad  company,  heretofore  or  hereafter  in- 
corporated by  or  onder  the  laws  of  this  state,  may  exercise  all  its 
rights,  franchises,  and  privileges  in  any  other  state  or  territory  of  the 
United  States,  under  and  subject  to  the  laws  of  the  state  or  territory 
where  it  may  exercise,  or  attempt  to  exercise,  the  same,  and  may  ac- 
cept from  any  other  state  or  territory  and  use  any  additional  or 
other  powers  or  privileges  applicable  to  the  carrying  of  persons  and 
property  by  railway  or  steam-boat  in  said  state  or  territory,  or  other- 
wise, applicable  to  the  doings  of  said  company  in  said  state  or  terri- 
tory."   Gen.  Laws  Wis.  1872,  e.  109,  §  51. 
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These  statutes  show  that  the  legislature  of  Wiseonsm,  recognizing 
the  fact  that,  from  the  geographical  sitnaticrn  of  the  state,  the  rail-  | 

roads  which  traverse  it  from  east  to  west  form  part  of  a  line  of  trans-  | 

portation  extending  across  the  continent,  intended  to  confer  upon  the  ! 

corporations  owning  snch  railroads  very  large  powers  of  contracting 
with  other  corporations  owning  railroads  or  steam-boats,  whose  course  | 

includes  connecting  parts  of  the  same  great  line  of  transportation. 

To  build  and  mn,  as  part  of  the  defendant's  corporate  property, 
such  number  of  steam-boats  on  Lake  Michigan  as  it  might  deem 
necessary  to  facilitate  its  business,  would  be  within  the  power  ex- 
pressly conferred  by  the  statute  of  1858;  and  we  are  of  opinion  that, 
taking  into  consideration  aU  the  statutes  above  quoted,  it  was  equally 
within  its  corporate  powers  to  hire,  either  by  the  trip  or  by  the  sea-  ! 

son,  6t«am-boats  belonging  to  others,  numing  from  its  eastern  ter- 
minus along  the  great  lakes  eastward;  or  to  employ  snch  steam- 
boats, to  cany  passengers  and  freight,  in  oonneoticm  with  its  own 
railroad  and  business,  nnder  an  agreement  by  which  it  guarantied 
to  the  proprietors  of  the  boats  that  their  gross  earnings  for  the  season 
should  not  fall  below  a  certain  sum. 

There  is,  therefore,  nothing  in  the  record  before  ns  to  show  that 
the  agreement  sued  on  was  beyond  the  oorpomte  powers  (ft  this  rail- 
road  company.    Jadgment  afi&zmed. 
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AtiiAmtio  WobKb  v.  Brady. 

Bbadt  v.  Atlaittio  Wobkb. 

(Mkroh  6, 1883.) 

LarTBBS  PATEirF— IicFROTKD  DRBDas-BoAT — Desion  op  Pate^  Law— Prior- 

rrr  of  Iktbntion— £viDKNcat — Patent,  when  void. 

;   '1,1  C-  • 

Letters  patent  granted  to  Edwin  L.  Brady,  December  17,  1S67,  for  an  improved 
dredge-boat  for  excavating  rivers,  declared  to  be  invalid  for  want  of  novelty 
and  invention. 

The  design  of  the  patent  laws  is  to  reward  those  who  make  some  substantial  dis- 
covery or  invention,  which  adds  to  our  knowledge  and  makes  a  step  in  advance 
in  the  useful  arts.  It  was  never  their  object  to  grant  a  monopoly  for  every 
trifling  device,  every  shadow  of  a  Aade  of  an  idea,  which  would  naturally  and 
spontaneously  occur  to  tny  skilled  mechanic  or  operator  in  the  ordinary  prog- 
ress of  manufactures. 

Although  a  patent  is  not  set  up  by  way  of  defense  iu  an  answer,  yet  if  the  inven- 
tion patented  thereby  is  afterwards  put  into  actual  U3e,  the  date  of  the  patent 
will  t>e  evidence  of  the  date  of  the  invention  on  a  question  of  priority  between 
different  parties. 

One  person  receiving  from  another  a  full  and  accurate  description  of  a  useful  im- 
provement, cannot  appropriate  it  to  himself;  and  a  patent  obtained  by  him 
ther'.:for  will  be  void. 

Appeals  from  the  Gironit  Gonrt  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Asst.  Atty.  Oen.  Mawry,  for  Atlantic  Works. 

Alhert  A.  Abbott,  for  Brady. 

BradIiET,  J.  This  case  arises  upon  a  bill  in  equity  filed  by  Edwin  L. 
Brady  against  the  Atlantic  Works,  a  corporation  of  Massachusetts,  hav- 
ing workshops  and  aplaceof  business  in  Boston,  praying  for  an  account 
of  profits  for  building  a  dredge-boat  in  violation  of  certain  letters  patent 
granted  to  the  complainant,  bearing  date  December  17,  1867,  and 
for  an  injunction  to  restrain  the  defendants  from  making,  using,  or 
selling  any  dredge-boat  in  violation  of  said  letters  patent.  The  bill 
was  filed  on  the  ninth  of  April,  1868,  and  had  annexed  thereto  a 
copy  of  the  patent  alleged  to  be  infringed.  The  following  are  the  ma- 
terial parts  of  the  specification : 

"The  excavator  consists  of  a  strong  boat,  propelled  by  one  or  two  propellers 
placed  in  the  stem  of  the  boat.  I  prefer  two  propellers,  as  affording  greater 
power  and  rendering  the  boat  more  manageable  in  steering  in  crooked  chan- 
nels. This  propeller  is  driven  in  the  ordinary  manner  by  steam-engines  of  or- 
dinary construction.  Near  the  bow  of  the  boat  I  place  another  steam-engine, 
T.2— 15 
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driTiqg  what  I  call  the  '  mud-fan,'  which  projects  from  and  in  front  of  the 
bow  of  the  boat.  This  is  formed  by  a  set  of  revolving  blades  shown  at  A, 
turned,  like  the  propellers,  by  a  shaft  passing  through  a  stuffing-box,  D.  The 
blades  are  shaped  somewhat  like  those  of  a  propeller,  but  they  are  sharper  on 
their  fronts  and  less  inclined  on  their  faces.  These  blades  should  extend,  say, 
two  feet  below  the  bottom  of  the  boat,  and  their  object  is  by  their  rapid  revo- 
lution to  displace  the  sand  and  mud  on  the  bottom,  and,  stirring  them  up,  to 
mix  them  with  the  water  so  that  they  may  be  carried  off  by  the  current. 

"The  motion  of  the  'mud-fan'  tends  to  draw  forward  the  boat,  assisting 
the  propellers. 

"All  the  engines  may  be  driven  by  one  set  of  boilers,  F,  placed  amid-ships. 
In  order  that  the  '  mud-fan '  may  be  brought  in  contact  with  the  bottotii,  I 
construct  the  boat  with  a  series  of  water-tight  compartments,  E,  placed  in  the 
bow  and  stern,  and  on  each  side  of  the  center,  amid-ships,  into  which  the  water 
may  be  permitted  to  flow  through  pipes  so  as  to  sink  the  vessel  to  the  re- 
quired depth ;  the  compartments  being  so  placed  and  proportioned  that  the 
vessel  shall  sink  with  an  even  keel,  by  which  the  effective  action  of  the  *  mud- 
fan,'  the  propellers,  and  the  steering  apparatus  is  preserved,  the  boat  being 
manageable  at  any  depth;    A  large  pump,  B,  driven  by  the  engine,  is  con-  j 

nected  by  pipes  with  aU  the  compartments,  so  that  the  water  may  be  pumped 
out  when  necessary  to  raise  the  boat.  , 

"I  am  aware  that  boats  have  been  constructed  with  compartments  to  be  i 

filled  with  water,  to  sink  the  dredging  mechanism  to  the  bottom,  by  loading  i 

the  end  of  the  boat  in  which  such  mechanism  Is  placed;  but  this  construction 
is  subject  to  the  disadvantage  of  requiring  more  complicated  machinery  for  I 

dredging,  in  order  that  it  may  be  accommodated  to  the  inclination  of  the  boat,  j 

and  to  the  further  disadvantage  that  the  boats  thus  inclined  are  comparatively 
unmanageable.  ■ 

"  What  I  claim  as  my  invention,  and  desire  to  secure  my  letters  patent,  is: 
(1)  A  dredging-boat,  constructed  with-  a  series  of  water-tight  compartments, 
so  proportioned  and  arranged  that,  as  they  are  flllM  with  water,  the  boat  shall 
preserve  an  even  keel,  and  the  dredging  mechanism  be  brought  into  action 
without  any  adjusting  devices,  substantially  as  set  forth.  (2)  The  combina- 
tton  of  the '  mud-fan '  attached  to  a  rigid  shaft,  and  a  boat  containing  a  series 
of  water-tight  compartments,  E,  so  adjusted  as  to  cause  the  boat  to  settle  on  ! 

an  even  keel  as  the  compartments  are  filled  with  water,  and  a  pump,  B,  for 
exhausting  the  water  from  all  the  compartments,  substantially  as  set  forth." 

The  defendants,  in  their  answer,  denied  the  validity  of  the  patent, 
and  denied  infringement  of  any  valid  patent  of  the  complainant. 
They  then  stated  the  circumstances  under  which  they  came  to  con- 
struct the  dredge-boat  complained  of,  namely :  That  in  October,  1867, 
the  government  of  the  United  States  advertised  for  proposals  for 
building  a  dredge-boat  for  the  mouth  of  the  Mississippi  river,  ac- 
cording to  certain  plans  and  specifications;  that  the  defendants,  be- 
ing manufacturers  and  builders  of  marine  engines  and  Bteam-boats, 
examined  the  plans  and  specifications,  and  made  proposals  for  build-  \ 
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ing  the  boat  aooording  to  the  same,  -vrhioh  were  aooepted,  and  they 
at  onoe  began  the  construction  of  the  boat  and  completed  it  under 
the  inspection  and  snperrision  of  a  United  States  officer,  in  conformity 
\rith  the  stipulations,  and  the  boat  vent  in  charge  of  said  officer  to 
the  mouth  of  the  Mississippi  river;  that  the  said  plans  and  specifi- 
cations were  made  and  furnished  by  Gen.  McAlester,  of  the  engi- 
neer corps  of  the  United  States,  for  the  use  of  the  government,  and 
were  the  result  of  his  own  study,  observations,  and  experience,  and 
that,  so  far  as  they  were  original,  he  was  the  author  of  them.  They 
further  alleged  by  their  answer  (as  amended)  as  follows : 

"  That  the  plans  and  specifications  by  which  the  said  dredge-boat  was  con- 
Btructed  were  not,  and  the  said  dredge-boat  itself  was  not,  a  new  invention  or 
novel  and  original;  but  the  same,  and  the  principle  of  said  dredge-boat,  had 
been  substantially  known  and  publicly  used  before,  to-wit,  at  New  Orleans, 
on  the  mouth  of  the  Mississippi  river.  In  the  year  1859,  in  the  steam  dredge- 
boat  Enoch  Train,  by  Charles  H.  Hyde,  by  Thomas  G.  Mackie,  and  William 
A.  Hyde,  copartners,  under  the  firm  of  Hyde  &  Mackie,  and  by  Henry  Wright, 
and  had  also  been  used  and  applied  in  the  construction  of  light-draught 
monitors,  so  called,  built  by  the  United  States  government  during  the  late  re- 
bellion, and  long  prior  to  the  alleged  patent  or  invention  of  the  said  Brady, 
and  the  dates  of  his  patent  or  caveat,  and  one  of  which  said  light-draught 
monitors  was  built  at  the  works  of  these  defendants." 

The  answer  further  stated  that  in  1866  and  1867,  prior  to  the  date 
of  Brady's  alleged  invention,  he  was  acting  as  agent  for  one  Tyler, 
in  carrjing  out  a  contract  with  the  government  for  the  improvement 
of  the  mouth  of  the  Mississippi  river;  that  Gen.  McAlester  was 
then  stationed  at  New  Orleans  to  supervise  and  inspect,  on  behalf  of 
the  United  States,  the  execution  of  the  contract;  that  Brady  was  fit- 
ting and  preparing  a  steam-boat  for  the  purpose  on  a  plan  entirely 
different  from  that  of  his  alleged  invention;  that  McAlester  then 
detailed  and  described  to  him  a  plan  for  a  dredge-boat  identical  with 
that  of  the  boat  constructed  by  the  defendants,  which  plan  McAlester 
communicated  to  the  board  of  engineers  of  the  army  before  the  date 
of  the  alleged  invention  by  Brady;  that  Brady's  boat  was  a  failure, 
and  the  contract  was  annulled;  that  then  Brady  made  drawings  for 
a  boat  on  the  plan  described  to  him  by  McAlester,  and  afterwards 
claimed  to  be  the  inventor  of  it,  and  made  application  for  his  patent, 
and  obtained  the  same  after  the  defendants  had  commenced  work  on 
the  boat  complained  of. 

Evidence  was  taken,  and  on  a  hearing  before  Mr.  Justice  Cliffobd, 
in  September,  1876,  a  decree  was  made  sustaining  the  patent,  de- 
claring that  the  defendants  had  infringed  the  same,  and  referring  i\ 
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to  a  master  to  take  an  aoooant  of  the  profits  reoeived  by  the  defend* 
ants  from  the  infringement.  The  master  reported  the  snm  of  $6,- 
604.83.  Both  parties  excepted,  bat  their  exceptions  were  OTerruIed, 
and  a  final  decree,  in  accordanoe  with  the  report,  was  rendered  Octo- 
ber 9,  1878,  with  costs.     Both  parties  have  appealed. 

The  most  important  question,  and  first  to  be  considered,  is  the 
validity  of  the  patent.  x 

It  is  obvious,  from  reading  the  specification,  that  the  alleged  inven- 
tion consists  mainly  in  attaching  a  screw  (which  the  patentee  calls  a 
mud-fan)  to  the  forward  end  of  a. propeller  dredge-boat,  provided 
with  tanks  for  settling  her  in  the  water.  It  is  operated  by  sinking 
the  \boat  until  the  screw  comes  in  contact  with  the  mud  or  sand, 
which,  by  the  revolution  of  the  screw,  is  thrown  ap  and  mingled  with 
the  current.  The  nse  of  a  series  of  tanks  for  the  purpose  of  keeping 
the  vessel  level  while  she  settles  is  an  old  contrivance  long  used  in 
dry-docks,  and  is  shown  by  the  evidence  to  have  been  used  in  many 
light-draught  monitors  during  the  late  war.  The  defendants  them- 
selves built  one  of  these  vessels — the  Casco.  Mr.  Edwards,  the  pres- 
ident of  the  Atlantic  Works,  in  his  testimony  says : 

"  The  Casco  was  built  double,  leaving  a  water-space  on  each  side  nearly  tlie 
entire  length  of  the  vessel,  with  an  arrangement  of  valves  for  flooding  tlie 
compartments  at  pleasure,  for  the  purpose  of  sinking  the  vessel  to  the  desired 
draught  of  water,  and  with  powerful  steam-pumps  to  pump  the  water  out  for 
the  purpose  of  raising  it  in  the  water.  The  compartment  on  the  side  was  divided 
into  several,  and  one  or  all  of  them  could  be  filled  as  desired.  The  object  wiis 
to  enable  them  to  put  her  on  an  even  keel,  or  to  raise  or  depress  one  end  at 
pleasure." 

The  employment  of  their  screws  by  propeller  ships,  driven  stem 
foremost,  for  the  removal  of  sand  and  mud  accumulated  at  the  mouths 
of  the  Mississippi,  had  frequently  occurred  years  before  the  patentee's 
nvention  is  alleged  to  have  been  made.  Several  French  steamers, 
£>ne  of  which  was  named  the  Francis  Arago,  had  used  this  method 
there  prior  to  the  year  1859.  rin  that  year  the  Enoch  Train,  a  double 
propeller, — that  is,  having  two  screws  at  her  stern, — was  used  in  the 
same  way  by  certain  contractors  under  the  government  for  dredging 
the  mouth  of  the  Mississippi.  Mr.  Hyde,  one  of  the  contractors  and 
owners,  in  his  testimony  describes  her  construction  and  operation  as 
follows : 

"  She  was  a  propeller  of  burden  between  three  and  four  hundred  tons,  with 
two  propeller  screws  at  her  stern,  about  nine  feet  in  diameter  each ;  the  cyl- 
inders were  36  inches  in  diameter,  and  34  inches  stroke;  she  had  one  doctor 
engine;  was  fitted  also  with  a  large  wrecking-pump,  with  two  low-pressure 
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boilers ;  engines  were  also  low-pressure  engines.  Her  draught  of  water,  in  or- 
dinary trim,  with  300  barrels  of  coal  on  board,  was  about  13  feet  aft,  and  a 
little  less  at  the  bows.  By  ordinary  trim  I  mean  the  usual  sailing  trim.  The 
propeller  screws  were  one  on  each  quarter,  or  each  side  of  the  stern-post.  Be- 
fore going  to  dredging  on  the  bar,  I  fitted  her  up  with  a  watei-tight  apart> 
ment  or  tank,  at  the  stem,  by  a  bulk-head  running  athwart-ships,  aay  about 
20  or  25  feet  from  the  stern.  That  space  was  divided  by  a  fore-and-aft  biillc- 
head,  making  two  water-tight  compartments. 

"  Tha  mode  of  filling  the  compartments  was  by  stop-cocks  in  the  sides  of 
the  vessel  opening  into  the  water-tight  compartment;  the  draught  of  water 
could  be  increased  from  her  natural  draught  of  water,  say  13  feet  to  18  feet,  ac- 
cording to  the  quantity  of  water  let  into  tlie  tanks.  The  mode  of  operating 
was  by  running  the  vessel  up  and  down  over  the  bar,  and  thus  stirring  up  the 
mud  with  the  propeller  screws.  When  the  water  was  too  shoal  for  her  to 
pass  over,  the  stern  of  the  vessel  was  turned  to  the  bar,  and  she  was  run 
stern  on,  the  engines  being  reversed.  Whenever  we  got  done  working  on  the 
bar  there  was  a  valve  in  the  water-tight  compartments  for  letting  the  water 
into  the  hold  of  the  vessel,  from  which  the  water  was  pumped  out  of  the  ves- 
sel by  the  steam-pumps,  and  the  vessel  would  then  be  leftiat  her  ordinary 
draught. 

"Interrogatorif  13.  Please  to  state  how  you  happened  to  employ  this  mode 
of  dredging  by  the  Enoch  Train. 

"Anstoar,  Well,  1  thought  it  would  be  an  effectual  way  of  removing  the 
mud  from  the  bar;  that  by  tlie  screws  coming  in  contact  with  the  mud  and 
deposit,  and  the  revolutions  of  the  screws  about  60  times  a  minute,  would . 
create  a  current  of  water  by  which  the  sediment  would  be  washed  way." 

The  evidenoe  of  Henry  Wright,  the  master  of  the  Enoch  Train, 
under  whose  charge  her  operations  were  conducted,  is  to  the  same 
purport.     He  says : 

"We  used  to  work  our  propellers  in  cutting  up  the  mad.  The  operation 
consisted  in  cutting  through  the  mud  with  onr  propellers.  Sometimes  we 
went  at  the  mud  stern  foremost,  sometimes  sideways,  and  sometimes  bows 
on.  When  I  went  to  the  bar  at  first  there  was  about  15  feet  of  water  on  it. 
and  when  I  quit  operating  there  were  18  feet  on  it  in  most  places.  Where 
the  water  was  shallow  we  invariably  went  at  the  mud  stern  foremost.  The 
stern  was  always  loaded  down  to  18  feet  when  dredging,  but  the  bows  wer« 
not  iotided  down.  In  dredging,  the  stern  was  always  several  feet 'lower  down 
than  the  bows,  say  three  or  four  feet." 

The  boat  built  by  the  defendants,  which  was  called  the  Essayon, 
was  operated  in  precisely  the  same  way.  Being  built  expressly  for 
dredging,  her  dredging  screw  was  placed  at  her  stem,  it  is  true;  but 
uer  mode  of  operation  was  the  same  as  that  of  the  Enoch  Train. 
Her  master,  Putnam,  describes  it  is  follows: 

"The  method  we  use  is  to  go  outside  the  bar  into  deep  water;  then  we 
sink  the  dredging  end  of  the  vessel  by  filling  up  the  tanks  at  that  end  with 
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water  to  any. depth  required ;  then  we  start  the  propelling  screw  at  the  other 
end  of  the  vessel,  and  go  in  with  that  until  the  vessel  grounds ;  then  we  stop 
the  propelling  screw  and  start  the  dredging  screw,  and  as  that  screw  revolves 
it  cuts  up  the  mud  at  the  bottom  and  drags  the  vessel  after  it  at  the  same 
time.  After  going  as  far  as  we  wish,  we  stop  the  dredging  screw,  lower  the 
rake  at  the  dredging  end,  and  back  out  into  deep  water,  using  either  or  both 
of  the  screws  to  go  back  with,  thus  dragging  the  mud  after  us  that  the  dredg- 
ing screw  has  cut  up  from  the  bottom,  and  carrying  it  out  into  deep  water; 
or,  rather,  the  operation  is  that  the  dredging  screw  agitates  the  mi;d  and 
throws  it  up  into  the  surface  current,  and  the  current  takes  it  out  to  a  large 
extent,  while  the  rake  takes  fresh  bold  of  the  bottom  and  also  carries  out 
whatever  is  broken  up  by  the  screw  and  settles  from  the  current.  After 
backing  out  into  deep  water,  we  hoist  the  rake  and  go  back  again  and  repeat 
the  operation.  When  we  first  arrived  at  the  bar  we  made  several  experiments 
as  to  the  best  mode  of  dredging,  but  the  mode  above  described  we  found  to 
be  the  correct  one,  and  have  ever  since  used." 

Nearly  all  the  witnesses  examined  on  the  sabjeot  declare  that  there 
is  no  difference  in  principle  between  the  mode  of  operation  of  the 
Enoch  Train  and  that  of  the  Essayon.  The  scraping  or  raking  ap- 
paratus is  not  mentioned  in  the  plaintiff's  patent  at  all.  This,  as 
will  be  hereafter  seen,  is  part  of  the  original  design  of  Gen.  Mc- 
Alester,  the  government  ofScer  who  had  charge  of  the  improvement 
of  the  mouth  of  the  Mississippi. 

It  is  further  noticeable  that  the  Essayon,  as  is  abundantly  estab- 
lished by  the  evidence,  always  worked  with  her  stem  sunk  and  de- 
pressed, and  never  with  an  even  keel,  upon  which  special  emphasis 
is  placed  by  the  patent  in  suit.  It  may  well  be  asked,  at  this  point, 
where  was  there  any  invention  in  the  device  described  in  the  patent? 
Was  it  invention  to  place  a  screw  for  dredging  at  the  stem  of  the 
boat?  Nothing  more  than  this  was  in  reality  suggested  by  the  pat- 
entee. And  that  was  substantially  what  was  done  with  the  French 
steamers  prior  to  1859,  and  with  the  Enoch  Train  in  that  year.  They 
were  turned  end  for  end,  and  the  stern  was  used  as  the  stem,  and 
the  screws  went  forward,  working  in  the  bottom  deposit  in  advance 
of  the  vessels.  When  the  Enoch  Train  was  procured  for  the  service 
which  she  performed,  she  was  ready-made,  and  the  contractors,  to 
save  time  and  expense,  simply  supplied  her  with  a  tank,  in  order  to 
settle  her  to  the  proper  depth,  and  they  found  her  very  serviceable. 
Bad  she  been  built  for  a  dredge-boat,  with  the  design  of  using  screws 
for  dredging,  (as  she  did  use  them,)  can  it  be  doubted  that  her  dredg- 
ing screw  would  have  been  placed  forward  instead  of  turning  her 
stem  forward?  Would  not  this  have  been  suggested  by  ordinary 
mechanical  skill  ?    The  plan  and  mode  of  operatiob  would  have  been 
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precisely  the  same.  When,  after  this,  the  govemmeat  proceeded  to 
baild  a  boat  expressly  for  dredging  the  mouths  of  the  Mississippi,  we 
should  naturally  expect  to  find  it  built  as  the  Essayon  was  built,  with 
her  dredging  screws  at  the  stem  instead  of  the  stem.  The  making 
of  them  with  longer  blades  than  those  of  the  propelling  screw,  and 
sharpened  at  the  points,  would  be  a  matter  of  course.  No  invention 
would  be  requisite  for  any  of  these  arrangements.  It  seems  to  us 
that  the  whole  principle  of  the  Essayon's  construction  and  famish- 
ment, as  well  as  that  of  the  patent  in  question,  was  anticipated  by 
the  Enoch  Train,  if  not  by  the  French  steamers,  and  that  a  patent 
for  that  principle,  though  qualified  by  the  natural  incidents  and  ad- 
juncts of  its  application,  ought  not  to  be  sustained. 

The  process  of  development  in  manufactures  creates  a  constant  de- 
mand for  new  appliances,  which  the  skill  of  ordinary  head-workmen 
and  engineers  is  generally  adequate  to  devise,  and  which,  indeed,  are 
the  natural  and  proper  outgrowth  of  such  development.  Each  step 
forward  prepares  the  way  for  the  next,  and  each  is  usually  taken  by 
spontaneous  trials  and  attempts  in  a  hundred  difiFerent  places.  To 
grant  a  single  party  a  monopoly  of  every  slight  advance  made,  ex- 
cept where  the  exercise  of  invention  somewhat  above  ordinary  me- 
chanical or  engineering  skill  is  distinctly  shown,  is  unjust  in  princi- 
ple and  injurious  in  its  consequences. 

The  design  of  the  patent  laws  is  K>  reward  those  who  make  some 
substantial  discovery  or  invention,  which  adds  to  our  knowledge  and 
makes  a  step  in  advance  in  the  useful  arts.  Such  inventors  are 
worthy  of  all  favor.  It  was  never  the  object  of  those  laws  to  grant 
a  monopoly  for  every  trifling  device,  every  shadow  of  a  shade  of  an 
idea,  which  would  naturally  and  spontaneously  occur  to  any  skilled 
mechanic  or  operator  in  the  ordinary  progress  of  manufactures. 
Such  an  indiscriminate  creation  of  exclusive  privileges  tends  rather 
to  obstruct  than  to  stimulate  invention.  It  creates  a  class  of 
speculative  schemers  who  make  it  their  business  to  watch  the  ad- 
vancing wave  of  improvement,  and  gather  its  foam  in  the  form  of 
patented  monopolies,  which  enable  them  to  lay  a  heavy  tax  upon  the 
industry  of  the  country,  without  contributing  anything  to  the  real 
advancement  of  the  art.  It  embarrasses  the  honest  pursuit  of  busi- 
ness with  fears  and  apprehensions  of  concealed  liens  and  unknown 
liabilities  to  lawsuits  and  vexatious  accountings  for  profits  made  in 
good  faith. 

But  the  Enoch  Train  did  not  exhibit  all  that  was  done  in  the  mat- 
ter of  dredge- boats  anterior  to  the  alleged  invention  of  Brady.    If  the 
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application  of  dredging  screws  to  the  stem  of  a  boat,  driven  by  a  pro- 
peller or  otherwise,  was  not  formerly  exhibited  in  the  Enoch  Train, 
it  was  certainly  exhibited  in  the  invention  of  one  Ephraim  B.  Bishop, 
which  was  patented  in  April,  1858,  and  was  applied  by  Brady  him- 
self to  a  dredge-boat  called  the  Wiggins  Ferry,  fitted  np  and  operated 
by  him  at  the  month  of  the  Mississippi  in  1866.  This  boat  was  pro- 
pelled by  an  ordinary  center  paddle-wheel,  and  to  the  bow  was  fixed 
two  revolving  conical-shaped  screws,  which,  on  being  let  down  to  the 
river  bottom,  cut  and  stirred  up  the  mad  and  sand,  and  caused  it  to 
float  away  in  the  current.  Each  screw  was  driven  by  a  separate 
steam-engine.  Bishop  was  examined  as  a  witness,  and  testified  that 
the  idea  occurred  to  him  from  seeing  a  stem-wheel  boat  on  the  Ax- 
kansas  river  make  a  channel  for  herself  by  turning  stem  foremost 
and  reihoving  the  sediment  by  the  revolution  of  her  propeller.  He 
says: 

*<Aboat  1852  or  1853, 1  was  thea  keeping  store  at  Van  Buren,  Arkansas. 
The  difflcolty  of  getting  goods  up  the  Aricansas  river,  in  oonaequence  of  sand- 
bars, was  veiy  great — bo  great  that  we  had  a  cargo  of  goods,  nearly  a  whole 
boat-load,  that  was  detained  in  consequence  of  sand-bars  for  at  least  eight 
months  before  she  could  reach  Van  Buren  from  Fine  Bluffs,  Arkansas.  See- 
ing this  necessity  of  removing  these  obstructions,  and  knowing  all  about  the 
usual  machinea  up  to  that  date  that  had  been  invented,  and  their  capacity, 
and  knowing  of  the  very  great  amount  of  sediment  that  must  be  removed 
to  do  any  good,  it  appeared  to  me  labsolutely  necessary  that  machinery  of 
greater  capacity  and  strength  should  be  invented,  and,  thinking  upon  this 
subject,  I  thought  of  and  planned  out  one  or  more  spirally-flanched  screws, 
to  be  rotated  by  machinery  on  deck  of  a  boat  or  in  her  hull,  with  the  large 
ends  of  the  spiral  screws  down,  with  sharp-cutting  corners  or  points,  the  screws 
to  revolve  right  and  left  powerfully,  intended  to  elevate  the  sediment  up  the 
inclination  of  tha  drum  by  reason  of  the  powerful  motion  of  those  drums. 
The  water,  being  comparatively  still,  would  necessarily  force  the  sediment  up 
the' inclination  of  che  screws,  and  throw  the  sediment  off  to  the  right  and 
left  into  the  water,  which  would  carry  it  to  harmless  localities.  This  was 
the  first  plan  that  was  afterwards  developed  into  my  patent." 

In  the  fall  of  1866  Brady  and  several  other  persons  associated  with 
him.  Bishop  himself  being  interested,  made  a  contract  with  the  gov- 
ernment to  dredge  the  South-west  pass  of  the  Mississippi,  and  pro- 
cured for  the  purpose  the  Wiggins  Ferry,  and  fitted  up  her  bow  with 
Bishop's  apparatus.  Brady  had  the  superintendence  of  her  fitting 
op,  and  of  operating  her  after  she  was  ready  for  work.  They  com- 
menoed  upon  her  in  November,  1866,  but  did  not  get  her  started  jm- 
til  the  nineteenth  of  March,  1867.  After  working  with  her  for  several 
months,  and  finding  that  she  was  not  strong  enough  for  the  work  re- 
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quired  in  the  Soath-west  pass,  and  that  the  sediment  wonld  fill  tip 
again  when  she  was  taken  off  for  repairs,  (although  they  often  sao- 
eeeded  in  deepening  the  channel  three  or  four  feet,)  the  contract  was 
abandoned.  For  a  common  river  bottom  she  would  have  answered 
well  enough.  Mr.  Boy,  one  of  the  parties  interested  in  her,  and  who 
was  on  her  for  several  days  at  the  commencement  of  her  operations, 
says  that  in  the  pass,  before  trying  the  bar,  she  worked  very  snooess- 
fully.  If  her  machinery  was  not  strong  enough  for  accomplishing 
the  hard  work  (.o  be  done  on  the  bar,  she  was  nevertheless  well  fitted 
for  lighter  dredging,  and  exemplified  in  her  conatraotion  the  use  of 
screws  at  her  stem. 

It  is  true  that  Bishop's  patent  was  not  set  np  by  way  of  defense  in 
the  answer;  but  there  is  no  dispute  as  to  the  time  it  was  issued,  and 
thai  fact,  together  with  Bishop's  testimony,  makes  it  dear  that  his 
invention,  which  was  exemplified  in  the  Wiggins  Ferry,  was  made  as 
far  back  as  1858,  anticipating  Brady,  according  to  his  own  showing, 
for  at  least  seven  or  eight  years. 

It  is  clear,  then,  that  Brady  did  not  invent  the  furnishing  of  ves- 
sels with  water-tanks,  so  arranged  as  to  sink  them  on  an  even  keel ; 
for  these  had  been  used  long  before  in  the  ligbt-dranght  monitors;  be 
did  not  invent  the  use  of  revolving  screws  on  a  dredging-boat,  for 
cutting  and  stirring  up  the  mud  and  sediment ;  for  these  had  been 
used  for  that  purpose  on  the  French  steamers,  and  on  the  Enoch 
Train,  in  and  prior  to  1859 ;  he  did  not  invent  the  use  of  water-tanks 
in  a  dredging-boat  for  sinking  the  screws  down  to  the  bottom  or  bar 
to  be  dre^ed;  for  this  plan  had  been  adopted  in  the  Enoch  Train ; 
he  did  not  invent  the  application  of  screws  to  the  forward  end  of  a 
dredge-boat,  so  as  to  work  in  advance  of  the  boat;  for  this  had  been 
virtually  done  on  the  Enoch  Train,  and  was  formerly  done  on  the 
Wiggins  Ferry,  the  plan  of  which  had  been  invented,  by  Bishop  in 
1858.  What,  then,  did  he  invent?  Did  he  make  a  selection  and 
combination  of  these  elements  that  wonld  not  have  occurred  to  any 
ordinary  skilled  engineer  called  upon,  with  all  this  previous  knowl« 
edge  and  experience  before  him,  to  devise  the  conetruotion  of  a  strong 
dredge-boat  for  use  at  the  month  of  the  Mississippi  ?  We  think  not. 
We  think  that  there  is  no  reasonable  ground  for  any  snoh  pretension. 

But  if  a  different  conclusion  could  be  reached,  to  our  minds  it  is  as 
certain  as  any  fact  depending  on  conflicting  testimony  can  be,  that 
Brady  derived  the  ideas  embraced  in  his  patent  from  Gen.  McAlester, 
the  government  officer,  who  in  1866  and  1867  had  charge  of  the  im- 
provements at  the  mouth  of  the  Mississippi  river,  and  that  he  never 
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conceiTed  these  ideas  till  they  were  communioated  and  explained  to 
him  by  Gen.  MoAlester  daring  the  fitting  up  of  the  Wiggins  Ferry  at 
New  Orleans,  and  daring  the  progress  of  her  operations  at  the  South* 
west  pass.  It  is  proved  by  overwhelming  evidence  that  daring  the 
whole  period  of  her  fitting  up,  and  until  it  was  developed  by  her 
working  on  the  bar  that  she  was  incapable  of  performing  the  work 
required  of  her  at  that  place,  that  Brady  regarded  and  spoke  of 
Bishop's  plan  as  the  best  possible  plan  that  could  be  devised,  and 
that,  although  deeply  interested  in  the  success  of  the  operations,  he 
never'  alluded  to  or  hinted  at  any  plan  of  his  own  devising  different 
from  it.  His  whole  conduct  for  months,  as  well  as  his  total  silence 
on  the  subject  of  any  prior  invention  made  by  himself,  in  all  his  in- 
tercourse with  his  associates  in  the  contract,  with  the  government 
officers  in  charge,  and  with  the  superintendents  and  owners  of  the 
foundry  where  the  Wiggins  Ferry  was  fitted  up,  is  the  strongest  possi- 
ble proof  that  no  such  invention  as  he  claims  had  been  projected  by 
him.  The  witnesses  who  speak  of  his  conversations  and  sketches  in 
December,  1865,  and  early  in  1866,  as  communicated  to  them  with 
the  utmost  freedom;  with  no  apparent  object  so  far  as  they  were  con- 
cerned, must  either  be  mistaken  as  to  the  time,  or  as  to  the  devices 
described.  Interested  as  he  is  in  the  result  of  the  suit,  his  own  tes- 
timony cannot  be  allowed  to  prevail  against  a  course  of  conduct  so 
utterly  at  variance  with  it.  It  may  be  true;  but  we  cannot  give  it 
effect  against  what  he  himself  did,  and  did  not  do,  without  disregard* 
ing  the  ordinary  laws  that  govern  human  conduct. 

.During  the  operation  of  the  Wiggins  Ferry  on  the  bar,  it  is  true, 
he  did  make  divers  plans  and  drawings  for  an  improved  dredge-boat. 
The  first,  made,  as  Lieut.  Payne  says,  a  week  or  10  days  after 
the  vessel  arrived  at  the  South-west  pass,  (therefore  the  last  of  March 
or  first  of  April,)  vras  merely  a  modification  of  Bishop's  plan,  placing 
the  cones  parallel  to  each  other  instead  of  being  pointed  together  in 
a  salient  angle,  and  providing  the  boat  with  water-tight  compart* 
ments  by  which  she  coold  be  raised  or  lowered.  He  worked  at  these 
drawings  for  some  time,  and  Lieut.  Payne  helped  him  to  make 
tracings  of  them.  In  one  comer  of  the  drawings  on  the  same  sheet 
two  or  three  screws  were  exhibited,  intended  to  be  used  in  place  of 
the  cones,  if  thought  best  or  desired.  It  is  stated  in  the  bill  that  on 
the  seventeenth  of  May,  1867,  Brady  filled  a  caveat  in  the  patent-of- 
fice describing  his  invention;  but  the  patent  was  not  obtained  till  the 
seventeenth  of  December  following.  No  copy  of  the  caveat  appears 
in  the  record,  so  that  we  cannot  tell  what  it  contained. 
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Now,  where  was  it  that  Brady,  who  had  been  so  enthasiastio  upon 
the  superlative  merits  of  Bishop's  plan  as  applied  to  the  Wiggins 
Ferry,  obtained  the  new  light  which  resulted  in  the  filing  of  his  caveat 
the  seventeenth  of  May,  and  in  the  obtaining  of  his  patent  in  Decem- 
ber? The  story  is  told  by  Lieut.  Payne,  who  appears  to  be,  not  only 
an  intelligent,  but  an  entirely  disinterested  witness.     He  says : 

"  In  the  latter  part  of  February,  1867,  at  the  engineer  office,  Kew  Orleans, 
Geu.  McAlester  told  Brady  that  he  had  doubts  of  the  successful  working 
of  the  Wiggins,  aud  ia  the  case  of  her  proving  a  failure,  he  should  suggest  to 
the  engineer  department  a  plan  of  his  own  for  doing  that  work,  which  plan 
'  he  then  explained  to  Brady  in  my  presence.  He  said  he  should  recommend 
the  building  of  a  strong  vessel  provided  with  propellers  at  each  end,  and  ar- 
ranged with  water-tight  compartments,  so  that  the  vessel  could  be  raised  or 
lowered  at  pleasure.  She  was  also  to  be  provided  with  scrapers,  which  could 
be  attached  at  either  end,  and  raised  or  lowered  at  will  by  machinery.  She 
was  to  have  rudders  at  each  end,  and  be  able  to  move  in  either  direction, 
either  head  or  stem,  equally  well.  He  proposed  to  try  the  scrapers  first,  and, 
if  they  were  not  found  to  work  satisfactorily,  to  try  any  other  device  which 
might  be  thought  practicable.  Brady  seemed  to  be  much  pleased  with  the 
idea,  bat  seemed  confident  of  the  success  of  the  Wiggins." 

It  further  appears  that  Gen.  MoAlester,  in  pnrsnanoe  of  his  idea, 
commnnicated  his  plans  to  the  government  board  of  engineers, 
and  during  the  spring  and  summer  of  1867,  commencing  as  early  as 
April,  prepared  the  plans  and  specifications  according  to  which  the 
Essayon  was  afterwards  built.  It  is  very  strange  that  the  copy  of 
Gen.  McAlester's  letters  to  the  department,  and  several  other  im- 
portant  exhibits  that  were  put  in  evidence,  have  not  been  inserted 
in  the  record  used  on  this  appeal.  Where  the  fault  lies,  it  is  not  for 
as  to  say.  Sufficient  appears,  however,  notwithstanding  the  evidence 
adduced  to  the  contrary,  consisting  mostly  of  the  testimony  of  the 
complainant  himself,  to  convince  us  that  Brady  derived  his  whole 
idea  from  the  suggestions  of  Gen.  McAlester;  and  that  the  plans 
for  the  construction  of  the  Essayon  originated  entirely  with  that  of- 
ficer. 

Our  conelasion  is  that  the  patent  sued  on  cannot  be  sustained, 
and  that  the  decree  of  the  circuit  court  must  be  reveprsed,  and  the 
cause  remanded,  with  instmctions  to  dismiss  the  bill  of  complaint. 

Decree  reversed  accordingly. 
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(lOe  tl.  B.  81) 

CoHiraoTiooT  MuT.  Lite  Imb.  Oo.  «.  Gdbhman  and  others. 

(March  6, 1883.) 

ItBDBICPTION— LoOAIi    IiAWB— UnITBD    SrATBg    COURTS— ButB  OF  PbOPSBTT— 

Rcuia  or  Ooobt— Pubchasbr— Righsb  of— IUtb  of  Ihtbiuut. 

The  statutes  of  Illinois  relating  to  the  redemption  of  mortgaged  property  from  sales 
under  decree  of  the  federal  courts,  examined. 

While  the  local  law  giving  the  right  of  redemption,  first  to  the  mortgagor,  then  to 
judgment  creditors,  is  a  rule  of  property  oliligatory  upon  the  federal  court,  it  ■ 
b  competent  for  thf  latter  by  rales  to  prescribe  the  mode  in  which  redemption 
from  sales  under  itt  swn  decrees  may  be  effected. 
.The  rule  in  the  circuit  court  of  the  United  States  for  the  northern  district  of  Illi- 
nois, requiring  a  judgment  creditor  to  pay  the  redemption  money  to  the  clerk 
of  that  court,  and  not  to  the  officer  holding  the  execution,  sustained  as  being 
within  the  domain  of  practice,  and  not  atEecting  the  substantial  right  to  redeem 
within  the  time  fixed  by  the  local  statute. 

The  Illinois  statute  of  1879,  entitling  the  purchaser,  in  case  of  redemption,  to  receive 
interest  upon  his  bid  at  the  rate  of  8  per  cent,  per  annum,  (the  previous  law 
prescribing  10  per  cent.,)  is  applicable  to  all  decretal  sales  of  mortgaged  prem- 
ises  thereafter  made,  although  the  mortgage  was  given  before  the  passage  of 
that  statute.  Such  reduction  in  the  rate  of  interest  did  not  impair  the  obliga- 
tion of  the  contract  between  mortgagor  and  mortgagee,  because  the  amendv 
tory  statute  did  not  diminish  the  duty  of  the  mortgagor  to  pay  what  he  agreed 
to  pay,  or  shorten  the  period  of  payment,  or  a&ect  any  remedy  which  the  mort- 
gagee had  by  existing  law  for  the  enforcement  of  his  contract. 

The  purchaser  at  decretal  sale  is  entitled  to  interest  at  the  rate  prescribed  by  stat- 
ute when  he  purchased.  The  amendatory  statute  operated,  pruprio  vigore,  to 
change  the  rule  of  court  previously  fixing  the  rate  at  10  per  cent. 

The  existing  laws,  with  reference  to  which  the  mortgagor  and  mortgagee  must  be 
assumed  to  have  contracted,  are  those  only  which,  in  their  direct  or  necessary 
legal  operation,  controlled  or  alleoted  tiie  obligations  of  their  contract. 

Appeal  from  the  Circuit  Court  of  the  United  States  lor  (he  liortb* 
em  District  of  Dlinois. 

Edward  S.  Isham  and  C.  Beckwith,  for  appellant. 

W.  R.  Page  'and  Oeo.  F.  Edmunds,  for  appellees. 

Habl&n,  J.  The  property  involved  in  this  suit  is  certain  real 
estate  in  the  city  of  Chicago,  covered  by  a  mortgage,  executed  Jan- 
uary 29,  1870,  by  W.  H.  W.  Cushman  and  wife  to  secure  the  Con- 
necticut Mutual  Life  Insurance  Company  in  the  payment  of  $75,000 
five  years  thereafter,  with  interest,  payable  semi-annually,  at  the  rate 
of  9  per  cent,  per  annum.  The  property  was  thereafter  oouveyed  to 
W.  H.  Cushman,  subject,  however,  to  that  mortgage. 

On  the  twelfth  day  of  December,  1877,  the  insurance  company  in- 
stituted a  suit  for  foreclosure,  in  which  a  final  decree  of  sale  was 
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passed  on  the  fourteenth  day  of  July,  1879.  The  sale  occurred  on 
the  fifteenth  day  of  August,  1879,  when  the  insurance  company  be- 
came the  purchaser  of  various  lots,  into  which  the  mortgaged  prem- 
ises had  been  subdivided,  at  prices  aggregating  in  amount  the  prin- 
cipal  and  interest  of  its  debt — the  latter  being  computed  up  to  the 
decree  at  the  rate  stipulated  in  the  mortgage,  and  thereafter  at  the 
statutory  rate  of  6  per  cent,  per  annum.  The  sale  was  duly  confirmed 
by  an  order  entered  October  10,  1879.  The  property  bo  sold  was,  as 
is  claimed  by  appellee,  subsequently  redeemed  within  the  time  and 
in  the  mode  prescribed  in  the  rules  established  by  the  court  below 
for  the  redemption  of  real  estate  from  sales  under  decrees.  But  the 
contention  of  the  insurance  company  is  that  those  rules  do  not  con- 
form to  the  statutes  of  Illinois ;  that  the  latter,  equally,  as  to  the  time 
within  which,  the  persons  by  whom,  and  the  mode  in  which  redemp- 
tion may  be  effected,  constitute  a  rule  of  property,  obligatory  as  well 
apon  the  federal  eoart  as  npon  the  courts  of  the  state ;  and  as  the 
property  sold  was  not  redeemed  in  the  particular  mode  prescribed  by 
the  local  statutes,  there  was  no  effectual  redemption,  and,  consequently, 
the  company  became  entitled  to  a  deed  at  the  expiration  of  the  period 
fixed  for  the  exercise  of  the  right  of  redemption. 

The  circuit  court  was  of  opinion,  and  so  adjudged,  that  the  rights 
of  the  parties  as  to  the  mode  of  redemption  were  to  be  determined  by 
its  rules;  and  since  there  had  been  a  substantial  compliance  with 
them  the  application  by  the  company  for  a  deed  was  overruled. 
From  the  final  orddlr  denying  that  application  the  present  appeal 
is  prosecuted. 

It  is  necessary,  at  the  threshold  of  the  discussion,  to  ascertain  in 
what  particulars  the  statutes  of  Illinois  and  the  rules  of  the  federal 
court  differ  in  respect  of  the  manner  in  which  redemption  may  be  ac- 
complished. 

The  local  law,  in  force  when  the  mortgage  was  given,  provided  that 
apon  a  sale  of  lands  or  tenements,  under  execution,  the  officer  should 
give  to  the  purchaser  a  certificate  showing  the  property  purchased, 
the  sum  paid  therefor,  or,  if  the  plaintiff  is  the  purchaser,  the 
amount  of  his  bid  and  the  time  when  the  parohaser  (unless  the 
property  be  redeemed  as  provided  in  the  statute)  will  be  entitled  to 
a  deed.  A  duplicate  of  such  certificate,  signed  by  the  officer,  is  re- 
quired to  be  filed  by  him  in  the  office  of  the  county  recorder  within 
10  days  from  the  sale.  Within  12  months  from  the  sale,  the  defend- 
ant, his  heirs,  executors,  administrators,  or  grantees  may  redeem  by 
paying  the  purchaser,  or  the  officer  for  his  benefit,  the  sum  bid  by  the 
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former,  ivith  interest  thereon  at  the  rate  of  ten  per  cent,  per  annnm 
from  date  of  sale.  Whereupon  the  sale  and  certificate  becomes  null 
and  void.  After  the  expiration  of  12,  and  at  any  time  before  the  ex- 
piration of  15,  months  from  the  sale,  a  judgment  creditor  (even  one 
who  became  such  after  the  expiration  of  12  months  from  the  sale, 
Phillips  Y.  Demote,  14  111.  413)  may  redeem  by  suing  out  execution, 
placing  the  same  in  the  hands  of  the  proper  officer,  (whose  duty  is  to 
indorse  thereon  a  levy  upon  the  property  to  be  redeemed,)  and  by 
paying  to  such  officer,  for  the  use  of  the  purchaser,  his  executors,  ad- 
ministrators, ox  assigns,  the  amount  for  which  the  premises  were 
sold,  with  interest  at  the  rate  of  ten  per  cent,  per  annum  from  the 
date  of  sale.  The  officer,  having  filed  in  the  county  recorder's  office 
a  certificate  of  the  redemption  by  such  judgment  creditor,  is  required 
to  advertise  and  offer  the  property  for  sale  under  the  execution.  Thti 
judgment  creditor,  thus  redeeming  the  property,  is  considered  ashav- 
ing  bid  at  the  execution  sale  the  amount  of  the  redemption  money 
paid  by  him,  with  interest  from  Che  date  of  redemption  to  the  day  of 
sale.  If  no  larger  bid  is  offered,  the  property  is  struck  off  and  sold 
to  such  judgment  creditor,  who  becomes  entitled  to  a  deed. 

The  statute  provides  that  the  whole  oi  part  of  any  lands  sold  undei 
execution  may  be  redeemed  by  a  judgment  creditor  in  the  like  dis- 
tinct quantities  or  parcels  in  which  the  same  are  sold;  also,  if  there 
be  no  redemption  within  the  time  prescribed,  that  the  purchaser  is 
entitled  to  a  deed ;  further,  that  "lands  sold  under  and  by  virtue  of 
any  decree  of  a  court  of  equity  for  the  sale  of  mortgaged  lands"  may 
be  redeemed  by  the  mortgagor,  his  heirs,  executors,  administrators, 
or  grantees,  and  by  judgment  creditors,  in  the  same  manner  as  is 
prescribed  for  the  redemption  by  such  parties,  respectively,  of  lands 
sold  under  executions  at  law.  By  s  subsequent  act,  in  force  July  1, 
1879,  the  foregoitig  statutes  were  amended  so  as  to  require  the  party 
redeeming  to  pay  the  amount  going  to  the  purchaser,  with  interest  at 
the  rate  of  only  eight  per  cent,  per  annum. 

In  Brine  v.  Ins.  Co.  96  U.  S.  627,  it  is  decided — reversing  the  prac- 
tice which  had  obtained  for  many  years  in  the  circuit  court  of  the 
United  States  sitting  in  equity  in  Illinois — that  the  state  law  giving 
to  a  mortgagor  of  real  estate  the  privilege,  within  12  months  after  a 
decree  of  foreclosure,  and  to  his  judgment  creditors  within  three 
months  thereafter,  of  redeeming  the  premises,  is  a  substantial  right, 
and  constitutes  a  rule  of  property,  to  which  the  circuit  court  must 
conform.  In  anticipation,  however,  of  the  difficulties  which  might 
Attend  exact  conformity,  in  every  case,  to  the  local  statutes,  the  court. 
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in  the  Brine  Ca$e,  said:  "It  is  not  necessaiy,  as  has  been  repeatedly 
said  in  this  conrt,  that  the  form  or  mode  of  seoaring  a  right  like  this 
should  follow  precisely  that  prescribed  by  the  statute.  If  the  right 
is  substantially  preserved  or  secured,  it  may  be  done  by  such  suitable 
methods  as  the  flexibility  of  chancery  proceedings  will  enable  the 
court  to  adopt,  and  which  are  most  in  conformity  with  the  practice 
of  the  court."  The  decision  in  that  case  doubtless  suggested  to  the 
circuit  court  the  necessity  of  adopting  definite  rules  in  relation  to 
redemptions  from  sales  under  its  own  decrees.  Hence,  the  rules  to 
which  reference  has  already  been  made.  They  were  established  by 
an  order  of  court  entered  July  11,  1878. 

As  the  determination  of  the  present  case  depends  upon  their  con- 
struction and  effect,  those  rules  are  given  in  full  in  the  margin.* 

On  the  third  day  of  November,  1880, — ^these  rules  being  in  force 
and  no  redemption  having  been  made  by  the  mortgagor  or  by  any  One 
claiming  under  him, — a  judgment  by  confession  on  a  warrant  of  at- 
torney  was  entered  in  the  court  below  for  $10,150,  in  favor  of  Henry 
8.  Monroe  against  W.  H.  Cushman,  grantee  of  the  mortgagor.     An 

^Ordered,  that  the  following  rules  be  entered  in  regard  to  the  redemption 
of  property  from  sales  under  decrees  in  chancery  in  this  court: 

First.  That  whenever  any  real  estate  is  sold  by  a  master  in  chancery,  spe- 
cial commissioner,  or  other  officer  of  this  court,  by  virtue  of  any  decree  of  fore- 
closure of  mortgage  or  vendor's  lien  or  mechanic's  lien,  or  f«r  the  payment  of 
money,  the  master  in  chancery,  or  officer  making  such  sale,  shall,  instead  ol 
executing  a  deed  for  the  property  so  sold,  give  to  the  purchaser  a  certificate 
describing  the  premises  purchased  by  him,  showing  the  amount  paid  there- 
for, or,  if  purchased  by  the  complainant,  in  whose  favor  the  decree  is  made, 
the  amount  of  his  bid,  and  that  such  purchaser  will  be  entitled  to  a  deed  of 
the  property  so  purchased,  on  the  expiration  of '15  months  from  the  date  of  said 
sale,  unless  said  property  shall  have  been  duly  redeemed. 

Second.  It  shall  be  the  duty  of  the  master  in  chancery,  or  other  officer  mak- 
ing such  sale,  to  report  the  same  to  the  court  within  10  days  from  the  day  of 
the  making  thereof,  unless  time  for  filing  said  report  shall  be  extended  by  the 
conrt,  which  report  shall  be  confirmed  as  a  matter  of  course,  unless  objections 
to  said  sale  are  filed  within  20  days  after  said  report  is  required  to  be  filed. 

Third.  Any  defendant  in  the  suit  in  which  such  decree  is  rendered,  his  heirs, 
administrators,  or  assigns,  or  any  person  interested  through  or  under  the  de- 
fendant in  the  premises  so  sold,  may,  within  12  months  from  said  sale,  redeem 
the  reel  estate  so  sold  by  paying  to  the  purchaser  thereof,  his  heirs,  executors, 
or  assigns,  or  to  the  clerk  of  this  court,  for  the  benefit  of  such  purchaser,  his 
executors,  administrators,  or  assigns,  the  sum  of  money  for  which  said  prem- 
ises were  sold  or  bid  off,  with  interest  at  the  rate  of  10  per  cent,  per  annum 
from  the  date  of  such  sale,  and  in  case  such  redemption  is  made  by  payment 
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exeontion  ojx  that  jadgment,  cmed  out  Noyember  9,  1880,  was  placed 
in  the  bands  of  the  marshal  of  the  United  States  for  the  northern 
distriot  of  niinois,  who  indorsed  thereon  a  levy,  as  of  that  date,  on 
a  portion  of  the  lots  purchased  by  the  insuranee  company.  Monroe, 
on  the  saoceeding  day,  deposited  -with  the  clerk  of  the  federal  ooort 
the  earn  of  $12,741.96,  which  covered  as  well  the  aggregate  amount 
of  principal  and  interest,  as  the  commisBiona  and  fees  allowed  to  the 
clerk.  Bev.  St.  §  828.  Therenpon,  on  the  next  day,  the  clerk, 
nnder  his  hand  and  seal  of  office,  issued  a  certificate  of  redemption 
for  the  lots  so  levied  on. 

On  November  15,  1880, — on  which  day,  aoeording  to  the  rule  es- 
tablished by  the  supreme  ooort  of  Illinois,  the  additional  three 
months  given  to  jodgment  creditors  expired :  Roan  t.  Bohrer,  72  111. 
588;  ProUetion  Uf*  Ins.  Co.  81  111.  89,— Robert  D.  Fowler,  assignee 
of  Monroe's  judgment,  and  of  his  interest  in  the  levy  and  redemption 
that  has  been  made,  deposited  with  the  clerk  of  the  federal  court  the 
further  sum  of  $62,047.01  for  the  redemption  of  certain  others  of 
the  lots  purchased  by  the  company..  That  sum  covered  the  latter's 
bid  for  those  lots,  with  interest   at  8  per  cent.     A  certificate    of 

of  the  money  to  0ie  deA,  tbe  person  so  redeeming  shall  also  pay  an  addi- 
tional sum  of  1  per  cent,  on  the  amount  so  paid  in  as  tbe  clerk's  fee  for  receiv- 
ing and  disbursing  said  redemption,  and  the  clerk  on  receiving  said  redemp- 
tion money  stiall  at  once  deposit  the  same  in  the  registry  of  this  court  and  file 
a  certificate  among  the  papers  in  the  cause  in  which  said  decree  was  entered, 
stating  that  said  real  estate  has  been  redeemed. 

Fourth.  If  property  sold  under  any  decree  of  this  court  shall  not  be  re- 
deemed by  the  defendant  or  defendants  in  the  decree,  or  some  persons  claim- 
ing by,  through,  or  under  him  or  them,  within  12  months  from  the  date  of 
said  sale,  then  any  creditor  of  the  debtor  defendant  or  defendants  in  such  de- 
cree who  holds  a  decree  or  Judgment  in  full  force,  and  on  which  he  is  entitled 
to  execution  against  such  debtor  defendant  or  defendants,  may  redeem  said 
propei-ty  after  the  expiration  of  12  months  and  before  the  expiration  of  16 
months,  in  the  following  manner:  Such  creditor  ^hall  sue  out  an  execution  on 
his  decree  or  Judgment,  and  place  tb»  same  in  the  bands  of  the  proper  officer  to 
execute,  who  shall  thereupon  indorse  on  such  execntion  a  levy  on  the  {nroperty 
which  is  to  be  redeemed,  and  therenpon  tbe  person  desiring  to  make  such  re- 
demption shall  pay  to  tft<  holder  o/tuoh  certiftoate,  or  to  the  eierk  t^  this  court, 
tbe  amount  for  which  tbe  premises  to  be  redeemed  were  sold,  with  interest  at 
the  rate  of  10  per  cent,  per  annum  from  the  date  of  such  sale^  and  if  tbe  redemp- 
tion is  made  by  the  payment  of  tbe  money  to  the  clerk,  there  shall  also  l>e  paid 
tbe  additional  sum  of  1  per  cent,  on  tbe  amonnt  of  mon^  so  paid  to  redeem, 
as  the  clerk's  fee  for  receiving  and  disbursing  said  redemption  money.  And 
tbe  derk  shall  at  once  pay  said  money  into  the  registiy  of  the  court  for  tbe 
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redemption  ooTering  saoh  lots  wto  isBned  on  ibo  day  of  Fowler's  de- 
posit. The  marshal,  on  November  16,  1880,  advertised  for  the  sale 
on  the  eighth  day  of  December,  1880,  of  all  the  lots  soaght  to  be  re- 
deemed  under  the  Monroe  judgment  and  exeontion.  The  record 
does  not  show  the  indorsement  of  any  additional  levy  beyond  that 
made  November  9,  1880.  The  sale  ocoarred  as  advertised,  Fowler 
beooming  the  purchaser  of  all  the  lots  embraced  in  the  two  certificates 
of  November  10th  and  November  15th,  at  a  sum  equal  to  the  amount 
of  the  sums  deposited,  with  interest  at  the  rate  of  8  per  cent,  per  an- 
num from  the  date  of  such  deposits.  No  money  was  padd  to  the 
marshal,  and  none  to  any  other  officer,  exoept  that  deposited  with 
the  clerk,  who,  as  required  by  the  act  of  congress  and  the  rules  in 
question,  placed  it  in  the  registry  of  the  court. 

It  wtll  have  been  observed  that  the  rules  established  by  the  fed- 
eral court  differ  from  the  provisions  of  the  local  statutes  in  this :  that 
by  the  former  the  redemption  money  in  all  oases  is  reqoired  to  be 
paid  to  the  holder  of  the  certificate  or  to  the  elerk  of  the  court,  whereas 
by  the  latter,  in  the  case  of  redemption  by  a  judgment  creditor,  the 
money  must  be  paid  to  the  officer  having  ^  exeeution.    In.no  ease  do 

use  of  the  person  entitled  thereto,  and  give  a  receip''  for  said  sum  to  the  per- 
oon  making  such  redemption. 

And  the  clerk  of  this  court, shall  thereupon  ma>  ,  and  file  In  the  office  of  the 
recorder  of  the  county  where  said  premiaes  are  situate,  a  certificate  of  such  re- 
demption, and  the  officer  in  whose  hands  said  execution  shall  have  been  placed, 
and  who  shaHl  have  made  said  levy,  shall  proceed  in  the  manner  required  by 
the  twentieth  and  twenty-first  sections  of  chapter  77  of  the  Bevised  Statutes 
of  Illinois,  entitled  "Judgments,  decrees,  and  executions."  After  the  first 
redemption,  made  as  aforesaid,  any  other  judgment  oi  decree  creditor  who 
shall  have  the  right  under  the  laws  of  this  state  to  redeem  said  premises  from 
the  first  redeeming  judgment,  may  apply  to  this  court  for  leave  to  redeem  said 
premises  from  the  creditor  first  redeeming  the  same,  and  the  court  will  make 
such  order  in  regard  to  further  redemption  as  the  rights  of  the  parties  under 
the  law  shall  seem  .to  require. 

Fifth.  In  all  cases  when  the  master  in  chancery  or  any  other  special  or 
general  officer  of  this  court  is  required  to  make  sale  of  real  estate  under  any 
decree  or  order  of  this  court  in  any  chancery  suit,  notice  of  the  time  and  place 
of  such  sale  shall  be  given  by  publication  in  some  newspaper  of  general  circu- 
lation published  in  the  county  where  said  real  estate  is  situated,  and  in  case 
there  is  no  such  newspaper  published  in  such  county,  then  such  publirAtioa 
shall  be  made  in  one  of  the  newspapers  hereafter  named,  published  ia  the 
city  of  Chicago,  such  publication  to  be  made  as  often  as  once  each  weeK  for 
three  successive  weeks,  and 'the  first  publication  shali  b«  at  least  20  days  be- 
fore the  day  fixed  for  such  sale. 
T.2— 16 
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the  rales  of  the  federal  eoart  provide  for  payment  either  to  the  mas- 
ter or  other  officer  who  conducted  the  decretal  sale,  or  to  the  officer 
holding  the  execution  of  the  judgment  creditor. 

However  this  difference  may  be  regarded  in  the  courts  of  lUinois 
when  administering  the  statutes  by  which  they  are  created  and  their 
jurisdiction  defined  and  limited,  (Littler  v.  People,  etc.,  43  111.  188; 
Stone  V.  Gardner,  20  111.  309;  Durley  v.  Davia,  69  111.  134,)  we 
entertain  no  doubt  of  the  power  of  the  federal  court  to  adopt  its  own 
modes  or  methods  for  the  enforcement  of  the  right  of  redemption 
given  by  the  local  law.  The  substantial  right  given,  first,  to  mort- 
gagors, their  representatives,  and  grantees,  and  then  to  the  judgment 
creditors  of  such  mortgagors  or  their  grantees,  was  to  redeem  the 
property  sold  within  the  time  specified.  Whether  the  redemption  is 
by  the  one  or  the  other  class,  the  money  is  for  the  benefit  of  the  pur- 
chaser at  the  decretal  sale.  When  the  amount  going  to  him  is  te- 
cured  by  payment  into  the  hands  of  some  responsible  officer,  the  ob- 
lect  of  the  law,  both  as  respects  the  purchaser  at  the  decretal  sale 
and  the  party  redeeming,  is  fully  attained.  Redemption  is  effected 
when,  by  payment  of  the  redemption  money  into  proper  hands,  the 
purchase  at  the  decretal  sale  is  annulled,  and  the  way  opened  for  an- 
other sale.  The  federal  court,  as  indicated  by  its  rules,  preferred 
that  the  money,  if  not  paid  directly  to  the  purchaser,  should,  by  pay- 
ment through  its  clerk,  come  directly  under  its  control  for  the  benefit 
of  the  purchaser.  Where  the  sale  of  mortgaged  premises  is  under  a 
decree  of  the  federal  court,  and  the  execution  of  the  judgment  cred- 
itor, who  seeks  to  redeem,  is  from  a  state  court,  there  is  an  evident 
propriety  in  requiring  the  money  going  to  the  purchaser  at  the  decre- 
tal sale  to  be  paid  through  the  clerk  of  the  federal  court  into  its  reg- 
istry. The  necessity  for  such  a  regulation  is  not  so  urgent  where  the 
judgment  creditor's  execution  is  from  the  federal  court;  but  we  per- 
ceive no  objection  to  extending  the  regulation  to  that  class  of  cases. 
Under  the  operation  of  the  rules  in  question  the  records  of  the  fed- 
eral court  will,  in  all  cases,  show  whether  the  right  of  the  purchaser 
to  a  deed  has  been  defeated  by  redemption.  Can  it  be  said  that  the 
mode  prescribed  by  the  federal  court  for  securing  the  money  going 
to  the  purchaser  impairs  hia  substantial  rights?  Is  he  less  secure 
than  he  would  be  if  the  money  is  paid  to  the  officer  having  the  exe- 
cution ?  Clearly  not.  The  substantial  right  given  by  the  statute  to 
the  purchaser  is  that  the  redemption  money  be  secured  to  him  before 
the  benefit  of  his  purchase  is  taken  away,  and  the  substantial  right 
given  to  the  party  redeeming  is  that  the  redemption  becomes  com- 
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plete  and  effectual  upon  bis  payment  of  the  required  amount.  The 
particular  mode  in  which  the  money  is  paid  or  secured  by  the  latter 
for  the  benefit  of  the  former  is  not  of  the  substance  of  the  rights  of 
either.  The  mode  or  manner  of  payment  belongs,  so  far  as  the  fed- 
eral court  ia  concerned,  to  the  domain  of  practice,  the  power  to  regu- 
late which,  in  harmony  with  the  laws  of  the  United  States  and  the 
rules  of  this  court,  as  might  be  necessary  and  convenient  for  the  ad- 
ministration of  justice,  is  expressly  given  by  statute  to  the  circuit 
courts.     Bey.  St.  §  918. 

In  the  conclusions  thus  indicated  we  are  only  giving  effect  to  former 
decisions.  In  Brine  v.  Ins.  Co.,  supra,  it  was,  as  we  have  seen,  dis- 
tinctly ruled,  touching  these  local,  statutes,  that  the  federal  court — 
preserving  substantially  the  right  of  redemption — could  pursue  its 
own  forms  and  modes  for  securing  such  right.  The  same  doctrine, 
in  effect,  is  announced  in  AUia  v.  Ins.  Co.  97  U.  S.  144.  That  case 
arose  under  a  statute  of  Minnesota  which  allowed  the  defendant  in  a 
foreclosure  proceeding  to  redeem  within  12  months  after  the  confirma. 
turn  of  the  sale.  The  decree  ordered  the  master,  on  making  sale,  to 
deliver  to  the  purchaser  a  certificate  stating  that  unless  the  property 
be  redeemed  within  12  months  after  the  sale,  he  would  be  entitled  to 
a  deed.  This  departure  from  the  letter  of  the  statute  was  held  not 
to  be  material,  since  substantial  effect  was  given  to  the  right  to  re- 
deem within  one  year.  The  court  said :  "In  the  state  courts,  where 
the  practice  'Undoubtedly  is  to  report  the  sale  at  once  for  confirma- 
tion, the  time  begins  to  run  from  that  confirmation.  But  if,  in  the 
federal  court,  the  practice  is  to  make  the  final  confirmation  and  deed 
at  the  same  time,  it  is  a  necessity  that  the  time  allowed  for  redemp- 
tion shall  precede  the  deed  of  confirmation.  There  is  here  a  sub- 
stantial recognition  of  the  right  to  redeem  within  12  months."  It  re- 
sults that  the  objection  taken  to  the  rules  established  by  the  court 
below  must  be  overruled. 

The  next  question  to  be  examined  is  whether  there  could  be  an 
effectual  redemption  except  by  payment  of  the  amount  bid,  with  inter- 
est at  10  per  cent.,  the  rate  prescribed  by  statute  at  the  date  of  the 
mortgage.  Bedemption  was  made  upon  the  basis  of  the  amendatory 
act  of  1879  reducing  the  rate  of  interest  in  such  cases  to  8  per  cent. 
The  contention  of  the  company's  counsel  is  that  that  act  cannot  be 
applied  without  impairing  the  obligation  of  its  contract.  What  was 
thai  contract?  In  what  did  its  obligation  consist?  By  the  contract 
between  the  mortgagor  and  mortgagee,  the  former  became  bound  to 
pay,  within  a  certain  time,  the  mortgage  debt,  with  the  stipulated 
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interest  of  9  per  cent,  up  to  final  decree,  if  one  was  obtained,  and 
irith  six  per  cent,  thereafter,  as  prescribed  by  statute  when  the  mort* 
gage  was  given.  Bev.  St.  111.  1874,  p.  614.  Certainly  the  obligation 
of  that  contract  was  not  impaired  by  the  act  of  1879,  for  it  did  not 
diminish  the  duty  of  the  mortgagor  .to  pay  what  he  agreed  to  pay, 
or  shorten  the  period  of  payment,  or  interfere  with  or  take  away  any 
remedy  which  the  mortgagee  had,  by  existing  law,  for  the  enforee- 
ment  of  its  contract. 

The  statute,  in  force  when  the  mortgage  was  executed,  prescribing 
the  rate  of  interest  which  the  amount  paid  or  bid  by  the  purchaser 
should  bear,  as  between  him  and  the  party  seeking  to  redeem,  had 
no  relation  to  the  obligation  of  the  contract  between  the  mortgagor 
and  mortgagee.  The  mortgagor  might,  perhaps,  have  claimed  that 
his  statutory  right  to  redeem  could  not  be  burdened  by  an  increased 
rate  of  interest  beyond  that  prescribed  by  statute  at  the  time  he  exe- 
cuted the  mortgage.  But,  as  to  the  mortgagee,  the  obligation  of  the 
contract  was  fnlly  met  when  it  received  what  the  mortgage  and  stat- 
ute, in  force,  when  the  mortgage  was  executed,  entitled  it  to  demand 
The  rights  which  the  purchaser  at  the  decretal  sale,  if  one  was  bad, 
was  not  of  the  essence  of  the  mortgage  contract,  but  depended  wholly 
upon  the  law  in  force  when  the  sale  occurred.  The  company  ceased 
to  be  a  mortgagee  when  its  debt  was  merged  in  the  decree,  or,  at 
least,  when  the  sale  occurred.  Thenceforward  its  interest  in  the 
property  was  as  purchaser,  not  as  mortgagee.  And  to  leqiiire  it,  as 
purchaser,  to  conform  to  the  terms  for  the  redemption  of  the  prop- 
erty as  prescribed  by  statute  at  the  time  of  parohase,  does  not,  in 
any  legal  sense,  impair  the  obligation  of  its  contract  as  mortgagee. 
It  assumed  the  position  of  a  purchaser,  subject,  necessarily,  to  the 
law  then  in  force  defining  the  rights  of  porohasers. 

But  it  is  insisted  that  the  value  of  the  mortgage  contract  was  im- 
paired by  a  subsequent  law  reducing  the  interest  to  be  paid  to  a  pur- 
■chaser  at  decretal  sale;  this,  upon  the  assumption  that  the  proba- 
bility of  the  debt  being  satisfied  by  the  decretal  sale  of  the  property 
was  lessened  by  reducing  the  interest  which  any  purchaser  oonld 
realize  on  his  bid  in  the  event  of  redemption.  In  other  words,  the 
reduction  by  a  subsequent  statute  of  the  interest  to  be  paid  to  the 
purchaser  would,  it  is  argued,  necessarily  tend  to  lessen  the  number 
of  bidders  seeking  investments,  and  thereby  injuriously  aSeot  the 
▼alne  of  the  mortgage  security. 

In  support  of  this  proposition  counsel  eite  several  decisions  of  this 
•court  in  which  it  is  ruled  that  the  objection  to  a  law,  as  impairing 
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<be  obligation  of  a  oontract,  does  not  depend  apon  the  ettent  of  the 
change  ii  affeots ;  that  the  laws  in  esListence  when  a  oontract  is  made, 
inolading  those  which  affect  their  validity,  constraotion,  discharge, 
and  enforcement,  enter  into  and  form  a  part  of  it,  measuring  the  ob- 
ligation to  be  performed  by  one  party,  and  the  rights  acquired  by  the 
uther;  and  that  one  of  the  tests  that  a  contract  has  been  impaired  is 
that  its  value  has  been  diminished,  when  the  constitution  prohibits 
any  impairment  at  all  of  its  obligation.  Oreen  v.  Biddle,  8  Wheat. 
1;  McCracken  v.  Hay  ward,  2  How.  612;  Planten*  Bank  v.  Sharp,  6 
How.  801;  EdwardH  v.  Kearney,  96  U.  8.  601. 

These  decisions  clearly  have  no  application  to  the  case  now  before 
the  court.  The  laws  with  reference  to  which  the  parties  must  be  as- 
sumed to  have  contracted,  when  the  mortgage  was  executed,  were 
those  which  in  their  direct  or  necessary  legal  operation  controlled  or 
affected  the  obligations  of  such  contract.  We  have  seen  that  no  re- 
duction of  the  rate  of  interest,  as  between  the  purchaser  of  mortgaged 
property  at  decretal  sale  and  the  party  entitled  to  redeem,  affected, 
or  could  possibly  affect,  the  right  of  the  insurance  company  to  re- 
ceive, or  the  duty  of  mortgagor  to  pay,  the  entire  mortgage  debt,  with 
interest  as  stipulated  in  the  mortgage  up  to  the  decree  of  sale.  And 
the  result  of  the  sale  in  this  case  shows  that  the  company,  as  mort- 
gagor, has  received  all  that  it  was  entitled  to  demand.  The  reduc- 
tion of  the  rate  of  interest  by  the  act  of  1879  was  by  way  of  relief  to 
the  mortgagor  and  his  judgment  creditors,  and,  in  no  sense,  an  in- 
jury to  the  mortgagee.  When  that  act  was  passed  there  was  no  per- 
son to  answer  the  description  or  to  claim  the  rights  of  a  purchaser; 
consequently,  no  existing  rights  were  thereby  impaired.  That  the 
reduction  of  interest  to  be  paid  to  the  purchaser  would  lessen  the 
probable  number  of  bidders  at  the  decretal  sale,  and  thereby  dimin- 
ish the  chances  of  the  property  bringing  the  mortgage  debt,  are 
plainly  contingencies  that  might  never  have  arisen.  They  could  not 
occur  unless  there  was  a  decretal  sale,  nor  unless  the  mortgagee  be- 
came the  purchaser;  and  are  too  remote  to  justify  the  conclusion,  as 
matter  of  law,  that  such  legislation  affected  the  value  of  the  mort- 
gage oontract. 

One  other  point  remains  to  be  considered.  It  is  said  that  the  rules 
of  the  circuit  court  requiring  payment  -to  the  purchaser  of  interest  at 
the  rate  of  10  per  cent.,  were  never  modified  by  any  order.  The 
court  below,  we  suppose,  proceeded  upon  the  ground  that  the  interest 
to  be  paid  to  the  purchaser  by  the  party  redeeming  was  of  the  sub- 
stance of  the  rights  of  both;  conseijuentiy  that  the  change  in  tbat 
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respeot,  mad«  b;  the  state  lav  urior  to  the  decretal  sale,  propria 
vigore,  effected  a  uodiiication  of  tbe  rale  witfaoat  a  formal  order.  In 
that  view  we  ooaoor. 

For  tbe  reasons  given  the  decree  below  should  be  affirmed,  and  it 
is  so  ordered. 


(107  U.  S.  261) 

BowDBN,  Beceiver,  etc.,  v.  Johnson  and  another. 

(March  S,  1883.) 

KATIONAI.  Ba9K  SIOOK— OOU.DSITB  TbAKBVBB— ISDITIDUAI.  LlABtUTT  OV  StoCX- 

Hou>Ba— ENFOBCHumn'  of— Rbcbitxr  as  Pabtt  to  Suit.  ! 

Where  the  holder  of  shares  of  stock  in  a  national  bank,  possessed  of  information  | 

showing  tliat  there  is  good  gronnd  to  apprehend  the  failure  of  the  ttank,  col-  j 

ludes  with  an  irresponsible  transferee,  with  the  design  of  substituting  tlie  latter  j 

in  his  place,  and  thus  leaving  no  one  with  any  ability  to  respond  for  the  indi-  1 

Tidual  liability  imposed  by  the  provisions  of  section  12  of  the  act  of  Jane  3,  I 

1664,  (13  St.  at  Liarge,102,)andtraosfershi8share3tOBUchtransferee,thetiana- 
action  will  be  decreed  to  be  a  fraud  on  the  creditors  of  the  bank,  and  the  trans-  I 

ferrer  will  be  held  to  the  same  liability  to  the  creditors  as  before  the  transfer. 

Notwithstanding  the  answer  on  oath  of  the  transferrer  and  the  transferee  to  a  bill 
in  equity  filed  by  the  receiver  of  the  bank  to  enforce  such  liability  against  the 
transferrer,  calling  for  an  answer  on  oath,  the  evidence  in  this  case  was  hM  to 
he  sufficient  to  outweigh  the  avermeuts  of  the  answer. 

The  bill  being  one  for  discovery  as  well  as  relief,  and  the  transfer  being  good  be- 
tween the  parties,  and  only  voidable  at  the  election  of  the  plaintiff,  the  case  is 
one  of  equitable  cognizance. 

A  letter  addressed  to  the  receiver,  and  signed  by  tbe  comptroller  of  the  currency, 
di/ecting  the  receiver  to  institute  legal  proceedings  to  enforce  against  eveiy 
stockholder  of  the  bank  owning  stock  at  the  time  the  bank  suspended,  his  or 
her  personal  liability,  as  such  stockholder,  under  the  statute,  is  sufficient  evi- 
dence that  the  comptroller  decided,  before  the  suit  was  brought,  that  it  was 
necessary  to  enforce  the  personal  liability  of  the  stockholders. 

The  liability  of  the  stockholders  bears  interest  from  the  date  of  said  letter. 

The  decree  of  the  circuit  court,  dismissing  the  bill,  was  entered  after  a  new  re< 
ceiver  had  been  appointed.  An  appeal  to  this  court  was  taken  in  the  name  of 
the  old  receiver,  as  plaintiff,  the  new  receiver  becoming  a  surety  in  the  appea 
bond.  In  this  court  the  new  receiver  moved  to  be  substituted  as  plaintiff  and 
appellant,  without  prejudice  to  the  proceedings  already  had,  and  the  appellees 
moved  to  dismiss  the  appeal  on  the  ground  that  none  was  ever  lawfully  taken. 
Tbe  first  motion  was  granted,  and  the  second  motion  was  denied. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Distiiot 
of  New  Jersey. 
J.  A.  J.  'Crenoell,  for  appellant* 
Thoi.  N.  McCarttr,  for  appellee. 
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BiiATGHTOBD,  J.  Georgo  E.  Bowden,  as  reoeiTer  of  the  First  Na 
tional  Bank  of  Norfolk,  Virginia,  brongbt  this  sait  in  eqnity  against 
Jacob  C.  Johnson  and  Mrs.  B.  Valentine,  alleging,  in  the  bill,  that 
Johnson,  owning  180  shares  of  the  capital  stock  of  the  bank,  of  |100 
each,  in  order  to  exonerate  himself  from  liability  to  the  creditors  of 
the  bank,  transferred  said  shares  to  Mrs.  B.  Valentine,  on  the  books 
of  the  bank;  that  the  transfer  was  made  without  legal  consideration, 
and  with  a  view  to  such  exoneration;  that  Mrs.  B.  Valentine  is,  and 
was  known  by  Johnson,  at  the  time  of  the  transfer,  to  be,  utterly  in- 
solvent; that  the  transfer  was  made  with  a  view  of  defrauding  the 
creditors  of  the  bank,  and  therefore  was  and  is  void;  and  that  the 
plaintiff  had  been  appointed,  by  the  comptroller  of  the  carrenoy,  re- 
ceiver of  the  bank,  and  had  been  directed  by  said  comptroller  to  pro- 
ceed to  enforce  the  personal  liability  of  all  persons  owning  the  capi- 
tal stock  of  the  bank  on  the  twenty-sixth  day  of  May,  1874,  the  day 
on  which  the  bank  failed  to  redeem  one  of  its  cirenlating  notes,  and 
was  in  default  in  the  payment  of  its  circulating  notes  generally. 
The  bill  alleges  that  Johnson  visited  Norfolk  for  the  purpose  of  ex- 
amining into  the  condition  of  the  affairs  of  the  bank,  and,  becoming 
satisfied  from  such  examination,  and  from  other  information  in  re* 
lation  to  the  bank,  that  its  affairs  were  in  a  critical  condition,  as  itu 
fact  they  were,  and  thai  a  suspension  of  the  bank  was  inevitable,  re- 
turned to  New  York  and  immediately  thereafter  made  said  transfer. 
The  prayer  of  the  bill  is  that  Johnson  and  Mrs.  B.  Valentine  answer 
it  on  oath ;  that  the  transfer  of  the  stock  be  set  aside ;  and  thai 
Johnson  be  decreed  to  pay  to  the  plaintiff,  as  such  receiver,  the  par 
value  of  the  180  shares. 

The  joint  answer  of  the  defendants  admits  that  Johnson  became 
the  owner  of  the  130  shares  in  1869.  It  ftvers  that  Johnson  visited 
Norfolk  in  November,  1873,  but  not  for  the  purpose  of  examining  into 
the  condition  and  affairs  of  the  bank.  It  denies  that  Johnson,  on  said 
visit,  became  satisfied  that  the  affairs  of  the  bank  were  in  a  critical 
condition,  and  that  a  suspension  of  the  bank  was  inevitable.  It  avers 
that  Johnson  went  to  Norfolk,  at  that  time,  to  inspect  a  farm  which 
it  was  proposed  to  exchange  with  him  for  said  stock.  It  denies  that 
Johnson  "then,  during  that  visit,  or  at  any  other  time,  saw  anything 
in  the  condition  of  the  said  bank,"  except  that  William  Lamb,  who 
*  was  at  that  time  the  president  of  the  said  bank,  and  who  went  with 
Johnson  to  inspect  said  farm,  at  the  same  time  proposed  that  John- 
son should  lend  to  the  bank  $25,000,  and  proposed  to  secure  the  loan 
by  mortgage  on  the  real  estate  of  the  bank,  which  loan  Johnsoo  de- 
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dined  to  make.  Johnson  admits  that  he.  on  December  5, 1878,  sent 
his  said  stook  to  the  bank,  with  the  power  and  direction  to  have  the 
same  transferred  to  Mrs.  Valentine,  bnt  he  denies  expressly  that  such 
transfer  was  made  in  order  to  exonerate  himself  from  liability  to  the 
creditors  of  the  bank.  The  answer  avers  that  the  actual  transfer  of 
the  stook,  on  the  books  of  the  bank,  was  delayed  for  some  time,  with- 
out the  knowledge  and  against  the  will  of  the  defendants.  It  denies 
that  the  transfer  of  the  stock  was  made  without  legal  oonsideratiou, 
or  with  any  view  to  exonerate  Johnson  from  lialbility  as  stockholder. 
It  denies  that  the  defendant  Valentine  is,  or  was,  at  the  time  of  said 
transfer,  known  by  Johnson  "to  be  utterly  insolvent,  or  that  such 
transfer  was  made  with  a  view  of  defrauding  the  creditors"  of  the 
bank.  It  avers  that  it  is  not  true  that  Mrs.  Valentine  was,  at  the 
time  of  said  transfer,  insolvent,  or  that  said  transfer  was  made  for 
any  such  purpose  as  is  alleged  in  the  bUl,  but  avers  that  it  was  inade 
in  good  faith  and  for  a  valuable  and  lawful  consideration. 

The  principal  question  in  this  case  is  as  to  the  circumstances  at- 
tending the  transfer  of  the  stook  to  Mrs.  Valentine.  This  question 
divides  itself  into  two  branches :  (1)  The  information  which  Johnson 
had  in  regard  to  the  affairis  of  the  bank;  (2)  the  real  nature  of  tlie 
transaction  between  Johnson  and  Mrs.  Valentine. 

1.  Lamb,  the  president  of  the  bank,  gives  the  following  testimony : 
In  the  latter  part  of  1873,  Lamb,  owing  to  the  straitened  condition 
of  the  bank,  was  anxious  to  make  a  loan  on  its  real  estate,  and  wrute 
to  Mr.  Cole,  the  former  president,  then  living  in  New  York,  to  assist 
/  him  in  doing  so.  Cole  wrote  to  Lamb  that  he  had  a  friend,  Johnson, 
who  he  thought  was  able  to  make  the  loan,  and  would  do  so  if  proper 
representation  could  be  made  to  him,  and  that  he  would  bring  John- 
son down  to  Norfolk.  Some  time  in  November,  1873,  Johnson  went 
to  Norfolk  with  Cole,  when  Lamb  endeavored  to  get  Johnson  to  make 
a  loan  on  the  banking  building  of  the  bank.  Lamb  told  Johnson 
that  the  need  of  a  loan  was  urgent;  that  he  thought  the  security  was 
good;  and  he  appealed  to  Johnson  as  a  stockholder  to  make  the  loan. 
Johnson  promised,  when  he  returned,  to  look  into  his  affairs,  'and  to 
make  the  loan  if  he  oonld  conveniently  do  bo.    Lamb  says : 

"I  cannot  remember  any  of  the  details  of  the  conversation, nor  the  full  ex- 
tent given  him  by  me  as  to  the  condition  of  the  bank,  but  my  impression  is 
that  I  called  attention  to  the  fact  that  our  capital  bad  been  seriously  impaired 
by  the  Elkton  suit,  and  other  litigation,  and  that  the  panic  had  caused  ns  to 
lose  business  and  be  very  iiard  up,  and  the  necessity  of  having  ready  money 
to  retain  our  business  and  to  recover  our  position.    I  think  I  asked  for  a  loan 
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of  925,000  on  the  building.  My  oonrersation  w&s  of  such  a  confidential  char- 
acter as  I  would  have  only  had  with  on«larg«Iy  Interested  in  the  bank.  *  *  * 
I  don't  lemember  whether  he  examined  the  booki  and  papers  of  the  bank." 

Lamb  says  that  the  Elkton  suit  was  one  in  whioh  a  bank  obtained  a 
judgment  against  his  bank,  after  long  and  expensive  litigation,  for 
$80,000;  and  that  the  result  destroyed  about  one-half  of  the  capital 
stock  of  his  bank,  which  was  $100,000. 

Chamberlain,  who  was  cashier  of  the  bank,  says  thai  Johnson  vis- 
ited Norfolk  the  latter  part  of  November  or  about  the  first  of  Decem- 
ber, 1873. 

Hunter,  who  was  bookkeeper  of  the  bank  and  remembers  Johnson 
being  at  the  bank,  says  that  he  believes  the  reports  and  statements 
showing  the  condition  of  the  bank,  made  up  by  the  witness  as  book" 
keeper,  were  taken  into  the  president's  room  while  Johnson  was  in  it, 
but  he  cannot  state  whether  they  were  exhibited  to  Johnson. 

The  foregoing  is  all  the  direct  evidence  there  is  as  to  Johnson's 
knowledge  of  the  condition  of  the  bank  at  the  time  he  returned  from 
Norfolk.  Within  a  very  few  days  after  his  return  he  wrote  a  letter 
to  Lamb,  dated  December  5,  1873,  saying: 

"  I  regret  to  say  that  I  will  be  unable  to  comply  with  your  wishes  in  letting 
the  First  National  Bank  have  $25,000.  I  cannot  raise  the  money.  I  was  de- 
pending far  the  greater  part  of  it  on  my  folks  in  San  Francisco,  and  they  »enJ 
me  word  tUat  they  cannot  let  me  have  the  money,  as  they  need  all  they  can  lay 
their  hands  on  to  get  through  the  winter.  The  bulk  of  my  means  is  In  real 
estate  and  cannot  readily  be  converted  into  cash.  I  have  disposed  of  my 
stock  in  the  First  National  Bank  of  Norfolk,  and  inclose  certificate  of  my 
shares,  with  power  of  attorney,  etc.,  to  transfer.  Please  have  the  stock  trans- 
ferred to  Mrs.  B.  Valentine,  and  send  the  certificate  to  her  at  BeUeville,  Essex 
county.  New  Jersey." 

This  letter  contained  the  certificate  of  stock,  with  the  power  of  at- 
torney to  transfer  it. 

Lamb,  instead  of  transferring  the  stoek,  wrote  as  follows  to  Cole, 
inclosing  Johnson's  letter : 

"I  send  you  the  inclosed  to  show  yon  Mr.  Johnson.  Please  let  me  know 
who  Mrs.  B.  Valentine  is.  I  shall  make  an  assessment  on  our  stockholders 
of  50  per  cent.  If  she  is  not  able  to  pay  it  1  will  not  transfer  the  stock. 
Please  return  this  letter." 

Cole  replied : 

"  Mrs.  Valentine  is  the  sister  of  Johnson,  the  wife  of  a  poor  man  that  John- 
son employs  on  his  farm.  I  would  not  transfer  the  stock,  but  noti^  him  at 
once  that  you  have  made  an  assessment  of  50  per  cent." 
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These  letters  were  writteoi  Lamb  says,  in  December,  1873.  Lamb 
also  says  that  he  was  not  satisfied  from  Cole's  reply,  bat  found,  after 
obtaining  legal  advice,  that  he  had  no  right  to  refuse  the  transfer, 
and  therefore  he  made  it,  on  January  15,  1874. 

On  the  fourteenth  of  February,  1874,  Lamb  wrote  as  follows  to 
Johnson : 

"I  fiud  the  inclosed  certiflcate  has  not  been  forwarded  to  Mis.  Valen- 
tine, although  issued  a  month  ago;  please  hand  it  to  her.  1  regret  not  hear- 
ing from  70U  in  regard  to  the  proposition  made  by  the  directors.  Something 
must  be  done  at  once.  The  banlc  cannot  go  on  as  affairs  are  now,  and  if  I 
surrender  it  to  a  receiver  I  know  our  stock  will  be  worthless ;  the  margin  is 
too  smalL  If  I  could  have  gotten  the  refusal  of  all  the  stock  I  might  have 
induced  some  capitalists  to  come  in,  but  I  am  afraid  it  is  too  late  now.  With 
S4,000  cash  I  could  have  infused  new  life  into  our  stock  and  built  it  right  up/ 
Please  let  me  bear  from  you,  as  I  suppose  you  must  feel  an  interest  in  Mrs. 
Valentine's  stock." 

Johnson  did  not  offer  himself  as  a  witness. 

2.  Mrs.  Valentine  was  called  as  a  witness  by  the  plaintiff.  Her 
deceased  daughter  was  the  wife  of  Johnson.  She  herself  was  divorced 
from  her  husband,  and  he  was  not  dead  that  she  knew  of.  Johnson 
bad  no  children.  Her  daughter  died  in  1864.  She  herself  lived  in 
California  with  her  husband  for  13  years.  She  came  from  California 
in  1865  or  1866,  and  went  to  live  at  Mr.  Johnson's  bouse  in  Eeamey 
township,  New  Jersey,  in  1871.  She  was  examined  as  a  witness  in 
August,  1877.  She  endeavors  to  make'  out  a  consideration  for  the 
transfer  of  the  stock  to  her,  in  this  way : 

"  Mr,  Johnson  owed  me  for  services  rendered  after  we  came  to  live  where 
we  are.  He  was  to  pay  me  81,000  a  year  for  my  services.  He  was  away  a 
great  deal  of  the  time,  and  I  took  care  of  everything  while  he  was  gone.  He 
went  away  two  winters  to  California,  and  I  had  the  care  and  responsibility 
of  everything — the  entire  place — while  he  was  gone.  •  *  •  We  have  been 
at  the  place  six  years.  He  was  away  the  second  winter;  tben  two  winters  in- 
tervened, and  he  was  away  another  winter.  *  •  *  Question.  Please  ex- 
plain why  Mr.  Johnson  should  have  paid  you  by  the  assignment  of  the  Nor- 
folk Bank  stock  instead  of  money,  if  he  was  indebted  to  you  and  wished  to 
make  payment?  Ansu>er.  Because  I  preferred  that.  He  would  have  paid 
money  if  I  had  wished  it.  I  thought  it  would  be  less  trouble  for  me  in  that 
way,  already  invested,  and  I  had  to  pay  no  taxes.  Q.  Did  Mr.  Johnson's  en 
gagement  to  pay  you  one  thousand  per  year  for  services  commence  at  the  time 
you  moved  to  Kearney  township,  six  years  ago,  as  yon  have  said?  A.  It  did. 
Q.  Mr.  Johnson  has  not  been  indebted  to  you,  has  he,  for  any  other  matter  or 
thing  except  such  service  for  the  last  six  years  ?  A.  Since  my  daughter's 
death  I  have  had  all  the  charge  of  Mr.  Johnson's  clothes,  and  of  his  house  at  San 
Francisco,  and  here  also.    There  was  no  agreement  between  ns  for  oompeo' 
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Mtlon  till  we  came  here  to  Kearny.  I  always  supposed  he  would  compen. 
sate  for  these.  Q.  What  price  were  you  to  allow  Mr.  Johnson  iu  payment  for 
>hat  stock?  A.  Fifty  cents  on  the  dollar;  that  was  the  price  Mr.  Lamb,  the 
president  of  the  bank,  offered  for  it  at  the  time  Mr.  Johnson  transferred  it  to 
me.  Q.  Did  you  suggest  to  him  or  he  to  you  the  purchase  of  this  stock?  A, 
I  really  can't  telL  I  think  I  proposed  to  him  to  take  it  instead  of  money.  I 
am  not  positive.  I  think  that  was  the  way.  Q.  Please  explain,  if  you  cau,  how 
you  came  to  the  knowledge  that  he  was  the  owner  of  the  DS'orfolk  Bank  stock? 
A.  He  told  me  that  he  had  the  stock  before  he  went  to  Norfolk  to  see  the 
land  that  be  then  thought  of  exchanging  the  stock  for.  I  think  that  was  the 
first  I  knew  of  it.  Q.  And  when  he  came  back,  or  soon  after,  he  proposed  to 
you  to  take  the  stock,  did  he  not  ?  A.  It  was  a  long  time  after  he  came  back ; 
several  months,  I  think.  Q.  Are  you  not  mistaken  in  saying  it  was  several 
months?  A.  It  may  not  have  been  several  months  after;  it  was  some  time 
after.  Q.  Beally,  Mrs.  Valentine,  on  reflection,  was  it  more  than  one  month? 
A.  Perhaps  not.  I  cannot  remember.  Q.  When  Mr.  Johnson  proposed  that 
you  should  purchase  the  stock,  what  did  he  propose?  Please  give  me,  as  near 
as  you  can,  the  language  he  used  in  relation  thereto.  A.  I  cannot  remember 
the  language  used.  Q.  Have  you  now,  or  had  you  at  the  time  you  took  the 
assignment  of  this  stock  from  Mr.  Johnson,  any  money,  or  any  property,  to 
purchase  the  stock,  other  than  the  alleged  indebtedness  for  annual  services 
rendered  by  you  to  Mr.  Johnson  ?  A.  l&m  not  dependent  entirely ; '  I  am  not 
destitute;  hare  enough  to  keep  me  from  want.  Q.  Did  you  give  any  money 
or  other  valuable  thing  to  Mr.  Johnson  for  the  transfer  of  the  stock  other  than 
his  alleged  indebtedness  to  you  for  services?  A,  1  told  him  at  the  time  he 
might  consider  all  my  jewelry  his  for  part  compensation.  Q.  He  did  not  ac- 
cept of  the  jewelry,  d;d  he?  A.  Well,  it  remained  in  the  house,  as  it  always 
had.  Q.  The  sto(^  that  Mr.  Johnson  transferred  to  you  was  not  paid  for  by 
either  your  obligation  or  promise  of  payment  further  than  the  alleged  indebt- 
edness to  you,  was  it?  A.  It  was  not.  Q.  Had  you,  at  that  time,  any  other 
stock,  bonds,  bank  account,  or  money  in  hand,  or  on  deposit  in  any  bank  or 
banks,  or  In  anywise  invested  for  you  or  for  your  use?  A.  I  had  no  bank 
account,  no  stock.  I  am  never  without  any  money  to  use.  I  have  no  bonds. 
Q.  The  money  that  you  had  were  merely  pocket  funds,  of  small  amount,  were 
they  not?  A.  Yes,  sir.  Q.  In  what  month  was  the  arrangement  made  be- 
tween you  and  Mr.  Johnson  about  the  stock?  A.  In  December,  1873.  Q. 
You  stated,  in  reply  to  the  thirty-second  direct  question,  that  you  thought  you 
proposed  to  Mr.  Johnson  to  take  the  stock  instead  of  money.  Did  you  mean 
to  be  understood,  by  any  subsequent  answer,  that  the  proposition  for  you  to 
take  the  stock  arose  with  Mr.  Johnson?    A.  No." 

The  oircnit  court  dismissed  the  bill,  taking,  as  we  think,  an  erro- 
neous view  of  Mrs.  Valentine's  testimony  in  one  important  particular. 
It  was  assumed  that  she  testified  that  she  had  had  charge  of  John- 
son's  house  and  family  since  the  death  of  Mrs.  Johnson  in  1864,  at 
the  fixed  compensation  of  $1,000  per  year;  that  is,  that  the  compen- 
sation was  for  taking  charge  of  Johnson's  house  and  family  from  1864 
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until  the  stoek  was  transferred,  in  1873,  and  that  the  eompensation 
of  $1,000  a  year  was  fixed  in  1864.  Whereas,  what  Mrs.  Valentine 
says  expressly  ia  thai  the  engagement  to  pay  her  |1,000  a  year  for 
her  services  commenced  in  1871,  when  she  moved  to  Kearney  towo- 
ship,  and  not  till  then ;  and  that  what  Johnson  owed  her  for  was  for 
services  rendered  after  thai.  The  winters  Johnson  was  away  were 
the  winters  of  1872  and  1875.  At  most,  according  to  Mrs.  Valen- 
tine's own  stoiy,  less  than  three  years'  services,  at  $1,000  a  year, 
had  been  rendered  by  her  when  she  took  this  stock  at  |6,500.  No 
alleged  indebtedness  accruing  subsequently  to  the  transfer  of  the  stock 
in  December,  1878,  can  be  looked  at.  Mrs.  Valentine  says  she  sup- 
posed Johnson  would  compensate  her  for  what  she  had  done  before 
she  went  to  Kearney  in  1871,  but  she  does  not  pretend  that  there 
was  any  such  obligation  recognized  by  Johnson,  or  any  debt  for  the 
same.  That  Mrs.  Valentine,  knowing  that  the  alleged  indebtedness 
to  her  did  not  amount  to  the  alleged  price  of  the'  stock,  was  conscious 
that  the  transaction  was  not  an  honest  one,  is  shown  by  her  admis- 
sion that  the  stock  was  not  paid  for  by  her  to  Johnson,  by  either  her 
obligation  or  promise  of  payment,  further  than  the  alleged  indebted- 
ness to  her.  This  was  less  than  $3,000  in  December,  1873.  To 
make  up  the  di£ference  between  the  indebtedness  and  the  $6,500,  she 
resorts  to  the  bald  suggestion  that  she  told  Johnson  at  the  time  that 
he  might  consider  all  her  jewelry  as  his,  "for  part  compensation"  for 
the  transfer  of  the  stock,  the  jewelry  remaining  in  the  house  as  it  al- 
ways had.  Equally  bald  is  the  suggestion  that  she  was  saving  trou- 
ble in  making  an  investment  in  a  stock  that  was  worth  only  50  cents 
on  the  dollar. 

The  eonolusion  of  the  oirouit  court  was  that  there  was  no  bad  faith 
or  fraud  ia  the  transfer.  Bat  what  are  the  facts  proved?  Johnson, 
being  a  stockholder,  goes  to  Norfolk  and  has  interviews  with  the  offi- 
cers of  the  bank  in  regard  to  making  a  loan  of  $25,000  to  the  bank. 
He  is  appealed  to  as  a  stockholder  to  make  the  loan.  His  position 
as  a  stockholder  involved  not  merely  the  value  of  his  stock,  but  his 
liability  for  $13,000  more.  The  urgency  of  the  needs  of  the  bank  is 
pressed  upon  him.  The  facta  that  the  capital  of  the  bank  had  been 
impaired,  and  that  it  had  lost  business,  are  brought  to  his  attention. 
The  bank  had  made  a  dividend  in  July,  1870,  and  one  in  February, 
1878,  and  none  since.  Can  it  be  doubted,  from  the  foregoing  testi- 
mony and  Johnson's  subsequent  action,  that  he  examined  into  the 
affairs  of  the  bank  sufficiently  to  satisfy  himself  that  the  failqjre  of 
the  bank,  and  the  loss  of  its  entire  capital  stock,  and  the  attaching  of 
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ttie  statutory  liability  of  the  stookholden,  were  impending  in  the  near 
fntnre.  He  was  at  Norfolk  the  last  of  November  or  the  first  part  of 
December.  Mrs.  Valentine  says  that  the  arrangement  between  her  and 
Johnson  about  the  stock  was  made  in  December.  He  sends  the  certify 
ieate  and  the  power  to  Lamb  on  the  fiftii  of  December.  He  loses  no 
time  in  assigning  his  stock.  Lamb  nnderstood  what  Johnson  was 
doing.  He  sent  to  Cole  the  letter  from  Johnson,  and  directed  Cole  to 
inqnire  as  to  Mrs.  Valentine's  responsibility.  He  received  informa- 
tion that  she  had  none,  and  that  she  was  Johnson's  sister.  With  that 
knowledge  he  acted  as  Johnson's  attorney  in  transferring  the  stock. 
He  evidently  thonght  there  was  no  honafidu  in  the  transfer,  for,  in 
his  letter  sending  the  certificate  to  Johnson,  although  Johnson  had 
instmoted  him  to  send  it  to  Mrs.  Valentine  at  a  given  address,  he 
addresses  Johnson  as  if  be  were  still  a  stockholder.  He  refers  to  the 
fntnre,  and  to  the  necessity  of  doing  something  at  once,  and  to  the 
prospective  worthlessness  of  the  stock,  and  winds  np  with  the  sar- 
castic remark  that  he  supposes  Johnson  must  feel  an  interest  in  Mrs. 
Valentine's  stock.  Mrs.  Valentine  was  wholly  unable  to  respond  for 
any  liability  as  a  stockholder.  This  was  known  to  her  and  to  John- 
son. Johnson,  notwithstanding  all  the  testimony  on  the  part  of  the 
plaintiff,  is  not  sworn  as  a  witness  for  himself.  It  is  worthy  of  note 
that  the  answer  does  not  set  forth  what  the  consideration  was  for  the 
transfer  to  Mrs.  Valentine.  The  bill  alleges  that  there  was  no  legal 
consideration.  The  answer  merely  avers  that  the  transfer  was  not 
without  legal  consideration,  and  that  it  was  made  in  good  faith  and 
for  a  valuable  and  lawful  consideration.  It  is  manifest  that,  at  the 
very  best,  on  Mrs.  Valentine's  evidence,  supposing  it  to  be  entitled  to 
credit,  and  on  her  statement  of  the  price  at  which  she  took  the  stock, 
there  was  only  $2,500  of  consideration,  at  the  rate  of  $1,000  a  year 
for  two  years  and  a  half,  leaving  the  transfer  as  to  80  shares  of  the 
stock  without  consideration.  The  entire  theory  of  the  defense  is  that 
there  was  a  sale,  and  not  that  there  was  any  gift. 

The  provisions  of  section  12  of  the  aet  of  June  8,  1864,  (18  St.  at 
Large,  102,)  which  govern  the  present  case,  are  as  follows: 

*'The  capital  stock  of  any  association  formed  under  this  act  shall  be  divided 
into  shares  of  $100  each,  and  be  deemed  personal  property  and  transferable  on 
the  books  of  the  association  in  such  manner  as  may  be  prescribed  in  thf' 
by-lawa  or  articles  of  asaociation ;  and  every  person  becoming  a  shareholder 
by  such  transfer  shall,  in  proportion  to  his  shares,  succeed  to  all  the  rights 
and  liabilities  of  the  prior  holder  of  the  shares,  and  no  change  shall  be  made 
In  the  articles  of  association  by  which  the  rights,  remedies,  or  security  of  the 
existing  creditors  of  the  association  shall  be  impaired.    The  shareholders  of 
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each  itssociation  formed  under  the  provisioiu  of  thia  act,  and  of  each  existing 
bank  or  banking  association  that  may  accept  the  provisions  of  tliis  act,  shall 
be  held  individually  responsible,  equally  and  ratably,  and  not  one  for  another, 
for  all  contracts,  debts,  and  engagements  of  such  association,  to  the  extent  of 
the  amount  of  their  stock  therein,  at  the  par  value  thereof,  in  addition  to  the 
amount  invested  in  said  shares." 

The  answer  sets  forth  that  Johnson  became  the  pnrchaser  and 
owner  of  the  130  shares  in  1S69.  As  such  shareholder,  he  became 
sabject  to  the  individoal  liability  prescribed  by  the  statate.  This 
liability  attached  to  him,  until  without  fraud  as  against  the  creditors 
of  the  bank,  for  whose  protection  the  liability  was  imposed,  he  should 
relieve  himself  from  it.  He  could  do  so  by  a  bona  fide  transfer  of  the 
stock.  Bat  where  the  transferrer,  possessed  of  information  showing 
that  there  is  good  ground  to  apprehend  the  failure  of  the  bank,  col- 
ludes and  combines,  as  in  this  case,  with  an  irresponsible  transferee, 
with  the  design  of  substituting  the  latter  in  his  place,  and  of  thus 
leaving  no  one  with  any  ability  to  respond  for  the  individual  liability 
imposed  by  the  statute,  in  respect. of  the  shares  of  stock  transferred, 
the  transaction  will  be  decreed  to  be  a  fraud  on  the  creditors,  and 
the  transferrer  will  be  held  to  the  same  liability  to  the  creditors  as 
before  the  transfer.  He  will  be  still  regarded  as  a  shareholder  quoad 
the  creditors,  although  he  may  be  able  to  show  that  there  was  a  full 
or  a  partial  consideration  for  the  transfer,  as  between  him  and  the 
transferee. 

The  appellees  contend  that  the  statute  does  not  admit  of  such  a 
rule,  because  it  declares  that  every  person  becoming  a  shareholder 
by  transfer  succeeds  to  all  the  liabilities  of  the  prior  holder,  and  that, 
therefore,  the  liabilities  of  the  prior  holder,  as  a  stockholder,  are  ex- 
tinguished by  the  transfer.  But  it  was  held  by  this  court  in  Na- 
tional Bank  v.  Case,  99  U.  S.  682,  that  a  transfer  on  the  books  of  the 
bank  w^s  not  in  all  cases  enough  to  extinguish  liability.  The  court, 
in  that  case,  defined  as  one  limit  of  the  right  to  transfer,  that  the 
transfer  must  be  out  and  out,  or  one  really  transferring  the  owner- 
ship as  between  the  parties  to  it.  But  there  is  nothing  in  the  statute 
excluding,  as  another  limit,  that  the  transfer  must  not  be  to  a  per- 
son known  to  be  irresponsible,  and  coUusively  made,  with  the  intent 
of  escaping  liability,  and  defeating  the  rights  given  by  statute  to 
creditors.  Mrs.  Valentine  might  be  liable  as  a  shareholder  succeed- 
ing to  the  liabilities  of  Johnson,  because  she  has  voluntarily  assumed 
that  position,  but  that  is  no  reason  why  Johnson  should  not,  at  the 
election  of  creditors,  still  be  treated  as  a  shareholder,  he  having,  to 
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escape  liability,  perpetrated  a  fraud  on  the  statute.  This  is  the 
view  enforced  by  the  decision  of  the  Chief  Justice  in  Davit  t.  Stevens, 
17  Blatchf.  0.  C.  269. 

It  is  urged  that,  as  the  bill  prays  that  Johnson  may  answer  its  al- 
legations on  oath,  the  answer  is  evidence  in  his  favor,  and  is  to  be 
taken  as  true,  unless  it  is  overcome  by  the  testimony  of  one  witness 
and  by  corroborating  circumstances  equivalent  to  ^he  testimony  of 
another  witness.  Under  the  view  we  have  taken  of  the  case, 
the  only  material  questions  which  are  controverted  are  the  knowledge 
and  intent  of  Johnson,  and  the  insolvency  of  Mrs.  Valentine,  and  the 
knowledge  of  the  latter  fact  by  Johnson  at  the  time.  Although  John- 
son executed  the  transfer  and  power  of  attorney  on  December  6th,  he 
did  not  deliver  it  to  Mrs.  Valentine.  He  sent  it  to  Lamb  for  him  to 
act  as  attorney.  Mrs.  Valentine  had  no  agency  in  it.  When  the 
transfer  had  been  made  on  the  books  of  the  bank,  and  the  new  cer- 
tificate was  made  out,  it  was  sent  to  Johnson  on  February  14th,  for 
him  to  deliver  it  to  Mrs.  Valentine.  The  letter  of  that  date  from 
Lamb  to  Johnson,  which  inclosed  it.  was  full  notice  to  Johnson  that 
the  condition  of  the  bank  was  growing  worse.  His  contract  with 
Mrs.  Valentine,  if  there  was  one,  was  not  fully  consummated  on  his 
part  till  after  that.  There  was  no  delivery  of  anything  by  him  to  her 
till  after  that.  On  the  whole  evidence,  the  intent  of  Johnson,  though 
denied  in  the  answer,  is  abundantly  proved,  because  the  facts  from 
which  the  conclusion  as  to  such  intent  flows  are  satisfactorily  estab- 
lished, to  an  extent  sufficient  to  satisfy  the  rule  of  equity.  As  to 
Mrs.  Valentine's  insolvency,  she  herself  pixtves  it  conclusively,  and 
she  states  facts  which  show  that  Johnson  must  have  known  it.  She 
could  give  him  nothing,  according  to  her  story,  to  answer  for  the 
$4,000  balance  due  him  on  the  stock,  and  was  reduced  to  telling  him 
he  might  consider  her  jewelry  his,  for  part  compensation.  Under  all 
these  circumstances,  the  omission  of  Johnson  to  testify  as  a  witness 
for  himself,  in  reply  to  the  evidence  against  him,  is  of  great  weight. 
This  case,  on  the  whole,  is  brought  within  the  principle  asserted  by 
Chief  Justice  MabshaIiL,  speaking  for  this  court,  in  Clark  v.  Reims- 
dyke,  9  Granoh,  153,  as  a  case  where  the  evidence  arising  from  cir- 
cumstances is  stronger  than  the  testimony  of  any  single  witness.  In 
3  Qreenl.  Ev.  §  2S&,  it  is  stated  as  a  rule  that  the  sufficient  evidence 
to  outweigh  the  force  of  an  answer  may  consist  of  one  witness,  with 
additional  and  corroborative  circumstances,  which  circumstances  may 
sometimes  be  found  in  the  answer  itself,  or  it  may  consist  of  circum- 
stances alone,  which,  in  the  absence  of  a  positive  witness,  may  be 
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safficient  to  outweigh  the  answer  even  of  a  defendant  who  answers 
on  his  own  knowledge. 

It  is  contended  for  the  appellees  that  this  is  not  a  case  of  equitable 
cognizance,  because  a  plain,  adequate,  and  complete  remedy  may  be 
had  at  law.  But  the  case  is  one  of  a  transfer  of  the  legal  title  to  the 
stock,  made  to  defraud  the  creditors  of  the  bank.  The  evidence  of 
title  to  the  stock  is  the  formal  assignment  on  the  books  of  the  bank. 
This  being  a  bill  for  discovery  as  well  as  relief,  and  the  fraudulent 
transfer  being  good  between  the  parties,  and  only  voidable  at  the 
election  of  the  plaintiff,  it  is  clear  that  eqaity  has  jurisdiction  to  set 
it  aside  and  enforce  the  liability  of  the  transferrer. 

Objection  is  taken  here,  by  the  appellees,  to  the  sufficiency  of  the 
proof  that  the  comptroller  of  the  currency  decided,  before  this  suit 
was  brought,  that  it  was  necessary  to  enforce  the  personal  liability  of 
the  stockholders.  The  plaintiff,  as  a  witness,  testified  that  be  re- 
ceived written  instructions  from  the  comptroller  of  the  currency  to 
enforce  the  whole  of  the  personal  liability  of  the  stockholders.  The 
defendant  Johnson  objected  that  the  written  evidence  referred  to  must 
be  produced.  The  record  states  that  the  plaintiff  reserved  the  right 
to  file  the  paper,  or  a  duly-certified  copy  of  it,  with  the  deposition, 
before  the  same  should  be  closed.  Before  the  deposition  was  closed 
the  witness  was  recalled  and  produced,  as  the  record  states,  the  orig- 
inal letter  addressed  to  him  and  signed  by  the  comptroller,  and  it 
was  filed  with  the  deposition.  No  objection  was  made  to  it,  and  no 
requirement  of  further  proof  was  made.  It  directs  the  receiver  to 
institute  legal  proceedings*  to  enforce  against  every  stockholder  of  the 
bank  owning  stock  at  the  time  the  bank  suspended,  his  or  her  per- 
sonal liability  as  such  stockholder  ander  the  statute.  This  was  suf- 
ficient. 

The  liability  of  the  defendant  bears  interest  from  the  date  of  said 
letter,  August  18,  1875.     Casey  v.  OaUi,  94  U.  S.  677. 

In  June,  1878,  Orson  Adams  was  appointed  receiver  of  the  bank, 
in  place  of  Bowden,  the  plaintiff.  The  decree  of  the  circuit  court 
was  not  made  till  January,  1879.  The  appeal  to  this  court  was  taken 
in  the  name  of  Bowden,  Adams  not  having  been  substituted  as  plain- 
tiff. Adams  became  surety  in  the  appeal  bond,  and  thus  treated  the 
decree  as  valid  and  adopted  the  appeal.  Adams  now  moves  to  be 
substituted  as  phiintiff  and  appellant  in  place  of  Bowden,  without 
prejudice  to  the  proceedings  heretofore  had.  The  appellees  and 
their  counsel  first  heard  of  the  appointment  of  Adams  from  the 
papers  served  on  the  motion  for  substitution,  and  the  appellees  now 
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move  to  dismiss  the  appeal,  on  the  ground  that  none  was  ever  law- 
folly  taken.  We  think  that  the  motion  of  Adams  should  be  granted, 
and  that  of  the  appellees  should  be  denied.  Adams  prosecuted  the 
appeal  in  the  name  of  Bowden,  who  was  and  is  in  life,  and  had  a 
representative  capacity.  The  power  of  amendment  to  this  extent  is 
authorized  by  section  954  of  the  Bevised  Statutes.  It  is  of  the  same 
character- as  that  exercised  by  this  court  in  Oatea  v.  Ooodloe,  101  U. 
8.  613,  where  a  writ  of  error  was  sued  out  by  two  bankrupts  after 
their  discharge  in  bankruptcy,  and  this  court,  on  a  motion  to  dismiss 
the  writ,  and  a  counter-motion  by  the  assignee  in  bankruptcy  to  be 
substituted  as  plaintiff  in  error,  denied  the  former  motion  and  granted 
the  latter. 

The  motion  of  Adams  is  granted,  and  that  of  the  appellees  is  denied, 
and  the  decree  of  the  circuit  court  is  reversed,  with  costs,  and  the  cause 
is  remanded  to  that  court,  with  directions  to  enter  a  decree  in  favor 
of  the  substituted  plaintiff  as  receiver,  setting  aside,  as  against  him, 
the  transfer  of  the  180  shares  of  stook  by  Johnson  to  Mrs.  Valentine, 
and  decreeing  that  Johnson  pay  to  said  receiver  the  sum  of  $13,000, 
with  interest  thereon,  at  the  lawful  rate  in  the  state  of  2{ew  Jersey, 
from  August  IS,  1875,  with  costs. 


(107  U.  a  t6S) 

Wioonrs  Fsbbt  Go.  o.  Gitt  or  East  St.  Lons. 

(March  6, 188S.) 
Ouawi'i'tfi'ipwAi.  Law— 8tatb  Lickrbbs— Fkbbt-Owhximl 

A  state  cannot  legolate  foreign  commerce,  but  it  may  do  many  things  which  more 
or  less  affect  it.  It  may  tax  the  vehicles  of  commerce  the  same  as  other  prop- 
erty owned  by  its  citizens. 

When  the  state  expressly  grants  an  Incorporated  city  the  power  to  license,  tax,  and 
regulate  ferries,  the  latter  may  impose  a  license  tax  on  the  keepers  of  ferries, 
although  their  boats  ply  between  landings  lying  in  two  different  states,  and 
the  act  by  which  this  exaction  is  authorized  will  not  be  held  to  be  a  regulation 
of  interstate  commerce.        , 

Where  the  burden  imposed  is  not  measured  by  the  tonnage  of  the  ferry-boats,  nor 

by  the  number  of  times  they  cross  the  riv6r  or  land  at  the  city,  it  is  not  a  duty 

of  tonnage,  nor  is  it  in  its  essence  contributive  claim  for  the  privilege  of  using 

'       a  navigable  river  of  the  United  States,  or  of  arriving  or  departing  from  one  of 

its  ports,  and  is,  therefore,  not  within  the  constitutional  prohibition. 

The  fact  that  a  ferry-boat  has  been  enrolled  and  licensed  under  the  lawa  of  tlu 
United  States  at  the  custom-house  to  carry  on  the  coasting  trade  does  not  au 
V.3— 17 


Digitized  by 


Google 


258  BCnPBEHX    OOUBT   BBPOBTBB. 

thoriu  the  owner  to  carry  on  tbe  bosineu  of  a  terry.  The  enroUment  and 
Ucengiog  of  a  vessel  under  the  laws  of  the  United  States  does  not  of  itself  ex- 
clude the  right  of  a  state  to  exact  a  license  from  her  own  citizens  on  account 
of  their  ownership. 

In  Error  to  the  Sapreme  Goart  of  the  State  of  IllinoiB. 

This  was  an  action  of  debt  brought  in  the  oity  court  of  East  St. 
Louis,  St.  Claire  cotinty,  Illinois,  by  the  city  of  East  St.  Louis  against 
a  corporation  of  the  State  of  Illinois,  known  as  the  Wiggins  Ferry 
Company,  to  recover  from  it  license  money  imposed  by  an  ordinance 
of  the  city.  The  ferry  company  pleaded  nil  debit.  By  consent  of 
parties  the  cause  was  submitted  to  the  court  on  an  agreed  statement 
of  facts,  which  was  as  follows : 

Under  and  by  authority  of  an  act  of  the  legislature  of  Illinois,  entitled  "An 
act  to  authorize  Samuel  Wiggins  to  establish  a  fen7  upon  the  waters  of  the 
Mississippi,"  approved  March  2,  1819,  and  amendatory  acts,  Wiggins  an4  his 
associates  did  establish,  maintain,  and  operate  a  ferry  upon  and  over  the  Mis- 
sissippi river,  between  the  city  of  St.  Louis,  in  the  state  of  Missouri,  and  the 
Illinois  shore  of  the  river  opposite  to  the  city  of  St.  Louis,  now  within  the 
limits  of  the  city  of  East  St.  Louis,  from  about  the  time  of  the  passage  of  the 
act  of  1819,  untdl  the  organization  of  the  Wiggins  Ferry  Company  in  the  year 
1853,  under  and  by  authority  of  an  act  of  the  legislature  entitled  "An  act  to 
incorporate  the  Wiggins  Ferry  CJompany,"  approved  February  11, 1853.  In 
the  year  1853,  under  authority  of  said  act  of  1853,  the  successors,  heirs,  and 
assigns  of  Samuel  Wiggins,  the  then  owners  of  the  ferry  and  ferry  franchise, 
and  of  all  the  rights,  privileges,  and  immunities  granted  to  Samnel  Wiggins 
and  his  successors,  heirs,  and  assigns,  by  proper  deeds  and  assignments  con- 
veyed the  same  to  defendant,  they  having  become  the  stockholders  of  said 
ferry  company,  and  from  thence  hitherto  defendant  has  remained  the  lawful 
owner  of  said  ferry,  ferry  franchise,  rights,  privileges,  and  immunities,  in- 
cluding the  ferry-boats,  wharf-boats,  wharfs,  and  landings  in  use  by  said  ferry, 
and  the  rights,  privileges,  immunities,  and  franchises  granted  by  said  act  of 
1858,  and  amendatory  acts,  and  under  and  by  authority  of  all  said  grants, 
franchises,  rights,  privileges,  and  immunities  defendant  has  maintained  and 
operated  said  ferry  from  thence  hitherto.  The  Mississippi  river,  at  the  point 
between  the  states  of  Illinois  and  Missouri,  upon  and  over  which  the  said 
ferry  is  established  and  operated,  has,  under  the  laws  of  the  United  States,  and 
the  rules  and  regulations  established  thereunder,  by  the  duly-authorized 
officers  of  the  United  States,  been  declared  to  be,  and  is,  a  navigable  river 
within  the  purview  of  such  laws;  and  under  said  laws,  rules,  and  regulations, 
aud  especially  in  conformity  to  the  Kevised  Statutes  of  the  United  Statutes, 
title  L,  "Begulation  of  vessels  in  domestic  commerce,"  the  defendant  for  the 
last  20  years  and  mere  has  been  required  to,  and  has  had  all  its  ferry-boats, 
all  of  which  are  more  than  20  tons  burden,  regularly  enrolled  and  annually 
inspected  and  licensed,  at  an  annual  cost  of  from  $75  to  9100  per  boat,  ac- 
cording to  tonnage  and  number  of  men  employed  on  each.  The  defendant 
ever  since  its  organization  has  paid  to  the  county  of  St.  Clair,  as  a  ferrr 
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license,  the  snm  of  $300  per  annum,  under  the  latrs-  of  Illinois  and  the  re- 
quirements of  the  countj authorities;  and  has  owned  the  wharfs  and  landings 
ased  by  said  ferty  in  the  city  of  East  St.  Louis,  which  is  graded  and  paved  at 
its  own  expense,  and  it  has  never  used  or  employed  any  wharf  or  landing  be- 
longing to  the  city  of  East  St.  Louis.  Defendant  ever  since  its  organization 
has  annually  listed  for  taxation,  and  paid  all  taxes  legally  assessed  upon  all 
its  property;  all  its  personal  property,  including  its  boats  and  franchise,  and 
all  its  real  estate  which  is  situated  within  the  city  limits,  and  including  its 
wharfs  and  landings,  having  been  taxed  by  said  city  of  East  St.  Louis  ever 
since  the  organization  of  said  city. 

The  Illinois  So  St.  Louis  Perry  Company  and  the  St  Louis  &  Cahokia  Ferry 
Company  own  and  operate  ferries  over  and  across  the  Mississippi  river  he- 
tween  the  said  city  of  St.  Louis  and  the  Illinois  shore,  but  without  the  limits 
of  the  city  of  East  St.  Louis,  l)oth  in  active  competition  with  the  ferry  of  de- 
fendant, neither  of  which  are  or  ever  have  been  required  to  pay  any  sum 
whatever  for  license  to  either  the  city  of  East  St.  Louis  or  any  other  munici- 
pal corporation  except  the  county  of  St.  Clair,  to  which  they  both  pay  license 
fees. 

The  St  Louis  Bridge  Company,  which  owns  and  operates  a  bridge  oyer  the 
Mississippi  river  between  said  cities  St  Louis  and  East  St  Louis,  which  has 
been  in  active  competition  with  defendant  ever  since  said  bridge  was  opened 
for  use  in  July,  1874,  is  required  to  pay  no  license  fee  whatever  to  the  city  of 
East  St.  Louis.  On  June  1, 1868,  the  dty  council  of  the  city  of  East  St  Louis 
duly  passed  and  published  '<  Ordinance  No.  70,"  parts  of  which  are  as  follows: 

"  Section  1.  No  person,  firm,  company,  or  corporation  shall  be  engaged  in, 
prosecute,  or  carry  on  any  trade,  business,  calling,  or  profession  hereinafter 
mentioned  without  first  having  obtained  a  license  therefor. 

"Sec.  10.  Keepers  of  ferries  shall  pay  $50  license  for  each  boat  plying  be- 
tween this  city  and  the  opposite  bank  of  the  river  for  one  year,  or  925  for 
each  boat  for  six  months." 

In  compliance  with  the  above  ordinance  defendant  paid  said  city  a  license  fee 
950  per  annum  on  each  of  its  ferry-lxiats,  its  last  license  thereunder  being 
from  May  1. 1874,  to  May  1, 1875. 

On  October  7, 1878,  said  city  council  passed  ordinance  No.  317,  which  is  sub- 
stantially the  same  as  ordinance  No.  70,  except  that  it  fixes  the  license  fee  at 
6100  per  annum  for  each  boat.  On  May  1, 1875,  and  from  thence  hitherto, 
the  defendant,  in  the  operation  of  its  ferry  between  said  cities  of  St.  Louis  and 
East  St.  Louis,  has  employed  eight  ferry-boats,  (including  two  tugs  and  one 
transfer-boat,)  and  since  said  May  1, 1875.  has  not  taken  out  any  license  nor 
paid  any  license  fee  to  said  city  of  East  St  Louis.  Upon  the  facts  here  stated, 
and  the  laws  applicable  thereto,  the  court  shall  determine  the  right  of  plain- 
tiff to  demand  and  the  liability  of  defendant  to  pay  the  license  fee  fixed  by 
said  ordinance,  or  either  of  them,  and  render  judgment'  accordingly,  and  this 
without  regard  to  the  pleadings  in  the  case.  The  acts  of  the  legislature,  and 
the  laws,  rules,  and  regulations  of  the  United  States,  and  the  enrollments,  in- 
spections, and  licenses  herein  mentioned  or  referred  to,  and  the  charter  and 
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ordinances  of  Bald  eity  of  East  St.  Louis,  or  copies  thereof;  may  be  used  and 
referred  to  as  a  part  of  the  record  in  this  case. 

So  much  of  the  act  of  1819,  referred  to  in  the  agreed  statement  of  facts,  en- 
titled "An  act  to  authorize  Samuel  Wig^ns  to  establish  a  ferry  upon  the 
waters  of  the  Mississippi  river,"  as  is  pertinent  in  this  case,  is  as  follows: 

"  Section  1,  That  Samuel  Wiggins,  his  heirs  and  assigns,  be,  and  they  ai^ 
hereby,  authorized  to  establish  a  ferry  on  the  waters  of  the  Mississippi,  nea^ 
the  town  of  Illinois,  in  this  state,  and  to  run  the  same  from  lands  at  the  said 
place  ttiat  may  belong  to  him. 

"  Sec.  4.  That  the  ferry  established  shall  be  subject  to  the  same  taxes  as  are 
now,  or  hereafter  may  be,  imposed  on  other  ferries  within  this  state,  and  under 
the  same  regulations  and  forfeitures." 

So  much  of  the  act  of  February  11, 1853,  "  to  incorporate  the  Wiggins  Feriy 
Company,"  as  is  material  to  this  case,  is  as  follows: 

After  a  preamble,  which  recited  the  above-mentioned  act  of  1819  and  acts 
amendatory  thereof,  it  was  enacted:  '  « 

"Section  1.  That  [certain  persons,  naming  them,]  and  their  associates, 
successors,  and  assigns,  are  hereby  created  a  body  corporate  and  politic  by  the 
name  and  style  of  the  'Wiggins  Ferry  Company,'  *  *  *  and  the  said 
company  shall  have  full  power  *  *  *  to  purchase,  hold,  use,  and  enjoy 
the  terrj  franchise  granted  to  Samuel  Wiggins,  his  heirs  and  assigns,  by  the 
act  referred  to  in  the  preamble  of  this  act,  •  *  *  to  keep  a  ferry  or 
ferries  at  and  from  any  point  or  points  on  said  land,  across  the  Mississippi 
river  to  St.  Louis,  in  the  state  of  Missouri,  and  use  and  enjoy  all  the<  rights, 
privileges,  franchises,  and  emoluments  recited  in  the  preamble  of  this  act  as 
having  been  heretofore  granted  to  the  said  Samuel  Wiggins,  his  heirs  and  as- 
signs. 

"Sec.  7.  •  *  *  Provided,  that  nothing  in  this  act  oontainM  shall  be 
construed  to  create  any  private  right  so  as  to  interfere  with  the  powers  of 
any  existing  municipid  corporation,  or  with  the  right  of  the  legislature,  at 
any  time  hereafter,  to  create  municipal  corporations  within  the  limits  herein 
specified,  and  to  confer  upon  said  corporations  all  such  powers  of  police 
*  *  *  as  may  be  usually  or  properly  confided  to  a  city  corporation  un- 
der the  constitution  of  Illinois." 

The  authority  to  pass  the  ordinance  under  which  the  plaintiff  claimed 
license  money  from  the  defendant  was  its  charter,  passed  in  1869,  which  em- 
powered it  "to  regulate,  tax,  and  license  feny-boats."    1  Ptlv.  Laws  HL 

1869,  p.  893. 

Upon  these  facts  the  coart  found  the  isBnes  for  the  plaintiff,  and 
assessed  its  damages  at  $1,600,  for  which  sam  it  rendered  judgment 
against  the  defendant. 

The  ease  was  taken  bj  the  appeal  of  defendant  to  the  appellate 
eourt  of  the  fourth  district  of  IllinoiB,  by  which  the  judgment  of  the 
city  court  of  East  St.  Louis  was  affirmed.  The  defendant  then  car- 
ried the  case,  by  appeal,  to  the  supreme  court  of  Illinois,  by  which 
the  judgment  of  the  appellate  court  was  affirmed. 

To  obtain  a  reversal  of  this  judgment  of  the  supreme  court,  the 
defendant  has  brought  the  -case  to  this  court  by  writ  or  error. 
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H.  P.  Buxton,  for  plaintiff  in  error. 

M.  Millard  and  J.  M.  Fuels,  for  defendant  in  error. 

Woods,  J.  The  first  contention  of  the  pldintiff  in  error  is  that  the 
fonrth  section  of  the  act  of  1819,  which  declared  that  the  Wiggins 
ferry  should  be  subject  to  the  same  taxes  as  were  then  or  might 
thereafter  be  imposed  on  other  ferries  within  the  state,  and  under 
the  same  regulations  and  forfeitures,  and  the  charter  of  the  Wiggins 
Ferry  Company,  which  authorized  said  company  to  use  and  enjoy 
the  ferry  franchise  granted  to  Samuel  Wiggins,  and  to  use  and  enjoy 
all  the  rights,  privileges,  and  emoluments  recited  in  the  preamble 
of  the  act  as  having  been  granted  to  Wiggins,  and  his  heirs  and  as- 
signs, constituted  a  contract  between  the  ferry  company  and  the 
state,  by  which  the  power  to  tax  the  ferry  dompany  was  limited  to 
the  imposition  of  the  same  taxes  as  were  then  or  might  thereafter  be 
imposed  on  other  ferries  within  the  state ;  and  that  the  charter  of  the 
city  of  East  St.  Louis,  which  authorized  the  city  to  regulate,  tax,  and 
license  ferry-boats,  and  the  ordinance  of  the  city  imposing  a  license 
tax  on  the  ferry-boats  of  the  company,  impaired  the  obligation  of  the 
contract,  and  was  therefore  unconstitutional  and  voidl 

We  are  of  opinion  that  the  charter  of  the  company  cannot  be  so 
construed  as  to  exempt  it  from  any  taxation  which  the  statd  might 
itself  see  fit  to  impose,  or  authorize  to  be  imposed,  by  the  city  of 
East  St.  Louis. 

It  is  a  rule  of  interpretation  that  every  grant  from  the  sovereign 
authority  is,  in  case  of  ambiguity,  to  be  construed  strictly  against 
the  grantee  and  in  favor  of  the  government.  Charles  River  Bridge 
V.  Warren  Bridge,  11  Pet.  430;  MUls  v.  St.  Clair  Co.  8  How.  669; 
Attorney  General  v.  Boston,  123  Mass.  460. 

This  rule  has  been  frequently  applied  by  this  court  in  cases  where 
exemption  from  taxation  was  set  up  by  corporations  under  the  pro- 
visions of  their  charters.  In  PhUa.  d  Wil.  R.  Co.  v.  Maryland,  10 
How.  376,  it  was  declared  that  "the  taxing  power  of  a  state  is  never 
presumed  to  be  relinquished  unless  the  intention  to  relinquish  is  de> 
clared  in  clear  and  unambiguous  terms;"  and  in  Jefferson  Branch  v. 
SkeUy,  1  Black,  486,  it  was  said  that  "the  language  of  this  court  has 
always  been  cautious  and  affirmative  of  the  right  of  the  state  to  im- 
pose taxes,  unless  it  has  been  relinquished  by  unmistakable  words, 
clearly  indicating  the  intention  of  the  state  to  do  so." 

So  in  Railroad  Co.  v.  Commissioners,  108  U.  8.  1,  the  chief  justice, 
speaking  for  the  court,  declared :  "Orants  of  immunity  from  taxation 
are  never  to  be  presumed.     On  the  contrary,  all  presumptions  are 
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the  other  way,  and  unless  an  exemption  is  clearly  established  all 
property  must  bear  its  just  share  of  the  burdens  of  taxation.  These 
principles  are  elementary  and  should  never  be  lost  sight  of  in  cases 
of  this  kind."  To  the  same  effect  see  BaUroad  Co.  v.  Oainea,  97  U. 
8.  708. 

So  in  Bank  t.  Tennessee,  104  U.  8.  498,  this  ooart  declared,  speak- 
ing by  Mr.  Justice  Fibls  :  "That  statutes  imposing  restrictions  upon 
the  taxing  power  of  a  state,  except  so  far  aa  they  tend  to  secure  uni- 
formity and  equality  of  assessment,  are  to  be  strictly  construed  is  a 
familiar  rule.  Against  the  pow6r  nothing  is  to  be  taken  by  inference 
or  presumption.  When  a  doubt  arises  as  to  the  existence  of  the  re- 
striction it  is  to  be  decided  in  favor  of  the  state." 

If  any  serious  doubt  could  arise  concerning  the  interpretation  of 
section  4  of  the  act  of  1819,  which  the  plaintiff  in  error  contends  was 
incorporated  as  a  provision  of  its  charter,  the  authorities  cited  would 
settle  that  doubt  in  favor  of  the  right  of  the  city  of  East  St.  Louis  to 
impose  the  license  tax  complained  of. 

But  we  are  of  opinion  that  the  meaning  of  the  section  is  not  doubt- 
ful. The  ferry  of  Wiggins  had  only  one  of  its  landings  in  the  state 
of  Illinois ;  the  other  was  iu  the  state  of  Missonri.  The  evident  pur- 
pose of  the  section  was  to  prevent  the  ferry,  by  reason  of  that  cir- 
cumstance, from  escaping  the  same  burdens  of  taxation  as  were  im- 
posed on  ferries  entirely  within  the  state,  and  not  to  limit  the  taxing 
power  of  the  legislature.  It  declares  that  the  ferry  of  Wiggins  shall 
be  subject  to  the  same  taxes  which  were  then  or  might  thereafter  be 
imposed  on  other  ferries  within  the  state,  and  nnder  the  same  regu- 
lations and  forfeitures,  but  it  does  not  intimate  that  the  state  shall 
not  impose  on  it  such  other  taxes  within  its  constitutional  power  as 
to  it  may  seem  fit. 

The  most  favorable  construction  for  the  plaintiff  in  error  that  could 
be  placed  upon  its  charter  is  that  it  provided  for  equality  of  taxation ; 
that  is  to  say,  that  the  property  of  the  ferry  company  should  be  valued 
and  taxed  by  the  same  rule  as  other  like  property,  and  that  the  same 
exactions  and  forfeitures  only  as  were  imposed  on  like  property,  simi- 
larly situated,  should  be  imposed  on  it.  It  certainly  cannot  be  contended 
that  its  ferry  on  one  of  the  great  arteries  of  commerce,  crossing  the 
Mississippi  river,  and  having  each  of  its  landings  in  a  city,  should 
only  pay  the  same  identical  taxes  and  license  fees  as  a  country  ferry 
over  an  inconsiderable  stream.  All  that  could  be  reasonably  claimed 
under  its  charter  is  that  it  should  be  subjected  to  no  higher  state  and 
municipal  taxation  and  no  greater  license  fees  than  other  like  prop- 
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erty  nmilarly  sitaaied.  Giving  the  obarter  this  coDstniotion,  the 
plaintiff  in  error  has  no  ground  for  complaint.  It  ia  not  shown  that 
the  state  and  county  taxation  bears  unequally  on  the  ferry  company. 
The  ordinance  of  the  city  of  East  St.  Louis  makes  no  discrimination 
in  favor  of  any  other  feriy  similarly  situated  which  it  is  authorized 
to  regulate,  tax,  and  license.  The  same  license  fee  is  exacted  of  all 
keepers  of  ferries  within  the  corporate  limits  as  are  imposed  upon 
the  plaintiff  in  error. 

But  the  contention  of  the  plaintiff  in  error  seems  to  be  that,  under 
the  terms  of  its  charter,  it  is  exempted  from  the  imposition  by  the 
city  of  East  St.  Louis  of  any  license  fee  whatever.  .So  far  from  this 
being  the  fact,  the  charter,  by  the  proviso  to  section  1,  expressly  re- 
served the  power  of  any  existing  mim^icipal  corporation,  or  any  that 
might  be  thereafter  created  within  the  limits  of  the  ferry  company's 
lands,  to  exercise  all  such  powers  of  police  as  might  be  properly  con- 
ferred on  a  city  corporation.  .  The  power  to  license  is  a  police  power, 
although  it  may  also  be  exercised  for  the  purposes  of  raising  revenue. 
We  cannot  say,  as  a  matter  of  law,  that  when  a  municipal  corpora- 
tion is  authorized  "to  regulate,  tax,  and  license  ferry-boats,"  the  im- 
I  position  of  a  license  fee  of  $100  per  boat  is  not  within  the  power  to 
regulate  and  license,  and  is  consequently  not  within  the  police 
power. 

It  follows,  therefore,  that  the  ordinance  of  the  city  of  East  St. 
Louis  and  the  charter  of  the  city,  by  which  the  ordinance  is  author- 
ized, do  not  impair  the  obligation  of  any  contract  between  the  ferry 
company  and  the  state.    . 

The  next  question  presented  by  the  assignments  of  error  relates  to 
the  power  of  the  state  to  impose  a  license  fee  either  directly  or 
through  one  of  its  municipal  corporations  upon  the  keepers  of  ferries 
living  in  the  state,  for  boats  owned  by  them  and  used  in  ferrying 
passengers  and  goods  from  a  landing  in  the  state,  across  a  navigable 
river,  to  a  landing  in  another  state.  It  is  insisted  by  the  plaintiff  in 
error  that  snoh  an  exaction  is  forbidden  by  the  constitution  of  the 
United  States,  (1)  because  it  is  a  regulation  of  commerce  between 
the  states  and  therefore,  within  the  exclusive  power  of  congress; 
and  (2)  because  it  is  a  duty  of  tonnage,  which  the  states  are  forbid- 
den by  the  constitution  to  lay  without  the  consent  of  congress. 

In  our  opinion  neither  of  these  contentions  is  well  founded.  The 
levying  of  a  tax  apon  vessels  or  other  water-craft,  or  the  exaction  of 
a  Ucense  fee  by  the  state  within  which  the  property  subject  to  the 
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exaction  has  its  ritus,  is  not  a  regulation  of  oommeree  wlihin  the 
meaning  of  the  constitution  of  the  United  States.  Gibbont  v.  Odgen, 
9  Wheat.  1 :  The  Passenger  Cases,  1  How.  283 ;  Morgan  v.  Parham, 
16  Wall.  471.  In  Gibbons  t.  Ogden  it  was  settled  that  the  clause  of 
the  constitution  conferring  on  congress  the  power  to  tax,  and  the 
clause  regulating  and  restraining  taxation,  are  separate  and  distinct 
from  the  clause  granting  the  power  to  oongress  to  regulate  commerce. 
In  all  of  the  cases  just  cited  the  right  of  a  state  to  tax  a  ship  owned 
by  one  of  her  citizens  and  having  its  tixtis  within  the  state,  although 
used  in  foreign  commerce  or  in  commerce  between  the  states,  was  dis- 
tinctly recognized.  Thus,  in  The  Passenger  Cases,  it  was  said  by 
Mr.  Justice  McLban: 

"A  Btate  cannot  regulate  foreign  commerce,  but  it  may  do  many  things 
which  more  or  less  afEect  it.  It  may  tax  a  ship  or  other  vessel  used  in  com- 
merce the  same  as  ottier  property  owned  by  its  citizens.  A  state  may  tax  the  . 
stages  in  which  the  mail  is  transported,  bat  this  does  not  regulate  the  con- 
reyance  of  the  mail  any  more  than  taxing  a  ship  regulates  commerce;  and  yet, 
in  both  instances,  the  tax  on  the  property  in  some  degree  affects  its  use." 

In  the  ease  of  Transp.  Co.  y.  Wheeling,  99  U.  8.  273,  this  court 
sustained  a  tax  levied  by  the  city  of  Wheeling  upon  steam-boats  used 
in  navigating  the  Ohio  river  between  that  city  and  Farkersburgh,  and 
the  intermediate  places  on  both  sides  of  the  river,  in  the  states  of 
West  Virginia  and  Ohio,  the  company  whose  property  the  boats  were 
having  its  principal  office  in  Wheeling. 

The  exaction  of  a  license  fee  is  an  ordinary  exercise  of  the  police 
power  by  municipal  corporations.  When,  therefore,  a  state  expressly 
grants  to  an  incorporated  city,  as  in  this  ease,  the  power  "to  license, 
tax,  and  regulate  ferries,"  the  latter  may  impose  a  license  tax  on 
the  keepers  of  ferries,  although  their  boats  ply  between  landings  ly- 
ing in  two  different  states,  and  the  act  by  which  tnis  exaction  is  au- 
thorized wiU  not  be  held  to  be  a  regulation  of  coiomerce. 

And  in  the  case  of  Fanning  v.  Gregoire,  16  How.  534,  it  was  declared 
by  this  court,  speaking  of  the  charter  of  Fanning  to  ferry  across  the 
(ifississippi  river  at  Dubuque,  that  the  exercise  of  commercial  power 
by  congress  did  not  interfere  with  the  police  power  of  the  states  in 
granting  ferry  licenses. 

In  the  case  of  Conway  v.  Taylor's  Ex'rs,  1  Black,  608,  Mr.  Justice 
SwATNB,  speaking  for  the  court,  in  reference  to  a  ferry  established 
across  the  Ohio  river,  between  the  states  of  Ohio  and  Kentucky,  de- 
clared that  the  power  to  establish  and  regulate  ferries  did  not  belong 
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to  congress  under  tbe  power  to  regulate  commerce,  but  belonged  to 
the  states,  and  lay  within  the  scope  of  that  immense  maaa  of  andel- 
egated  powers  reserved  by  the  constitntion  to  the  states. 

The  authorities  cited  settle  beyond  controversy  that  the  ordinance 
of  the  city  of  East  St.  Louis,  imposing  upon  the  keepers  of  ferries 
within  its  limits,  and  the  act  of  the  legislature  by  which  such  ordi- 
nance was  authorized,  do  not  invade  the  exclusive  power  of  congress 
to  regulate  commerce  conferred  on  it  by  the  oonstitution.  ■ 

It  is  next  insisted  by  plaintiff  in  error  that  the  license  fee  exacted 
by  the  ordinance  of  the  city  of  East  St.  Louis  is  a  tonnage  tax,  which 
the  states  are  forbidden  to  lay  without  the  consent  of  congress.  This 
contention  has  no  ground  to  rest  on.  In  the  first  place,  the  license 
fee  is  IjBvied,  not  on  the  ferry-boat,  but  on  the  ferry-keeper.  The  first 
section  of  the  ordinance  declares  that  no  person  shall  carry  on  any 
trade,  business,  calling,  or  profession  thereinafter  mentioned  without 
.  having  first  obtained  a  license  therefor,  and  the  ordinance,  after  hav- 
ing enumerated  many  other  trades  and  callings,  and  fixed  tbe  license 
fee  for  carrying  them  on,  declares,  in  section  10,  that  keepers  of  ferries 
shall  pay  $100  license  fee  for  each  boat  plying  between  the  city  and 
the  opposite  bank  of  the  river. 

The  power  of  the  state  of  Illinois  to  authorize  any  city  within  her 
limits  to  impose  a  license  tax  on  trades  or  callings  generally,  es- 
pecially those  which  are  qiiasi  public,  cannot  be  disputed.  Draymen 
may  be  compelled  to  pay  a  license  tax  on  every  dray  owned  by  them, 
hackmen  on  every  back,  tavern-keepers  on  their  taverns  in  propor- 
tion to  the  number  of  the  rooms  which  they  keep  for  the  accommo- 
dation of  guests.  We  do  not  think  that  the  constitution  of  the 
United  States,  by  the  section  which  prohibits  a  state  from  laying  a 
duty  of  tonnage,  protects  the  keeper  of  a  ferry  from  a  similar  tax 
upon  the  boats  which  he  employs.  Whether  a  license  fee  is  exacted 
under  the  power  to  regulate  or  the  power  to  tax  is  a  matter  of  indif- 
ference if  the  power  to  do  either  exists.  The  license  fee  exacted  is, 
in  effect,  laid  upon  the  business  of  keeping  a  ferry,  for  it  is  not  laid 
upon  all  boats  owned  by  the  ferry-keeper,  but  only  on  those  plying 
between  the  two  banks  of  the  river,  and  is  graduated  by  the  number 
of  boats  used  by  him.  The  exaction  of  this  license  fee  is  identical  in 
kind  with  tbe  imposition  upon  a  proprietor  of  hacks  and  express  wag- 
ons of  a  specified  sum  for  every  vehicle  owned  by  him-  and  used  in 
carrying  passengers  or  baggage  and  merchandise  from  East  St. 
Louis  to  the  eity  of  St.  Louis,  by  way  of  the  bridge  connecting  those 
oities. 
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In  the  second  place,  the  amoant  of  the  license  fee  is  not  graduated 
by  the  tonnage  of  the  ferry-boats.  It  is  the  same  whether  the  boats 
are  of  large  or  small  carrying  capacity.  This,  althoogh  not  a  con< 
clnsive  circumstance,  (Steam-ship  Co.  v.  Port  Wardens,  6  Wall.  84,) 
is  one  of  the  tests  applied  to  determine  whether  a  tax  is  a  tax  on  ton- 
nage  or  not,  (The  State  Tonnage  Tax  Cotes,  12  Wall.  212;  PeeU  t. 
Morgan,  19  Wall.  681 ;  Cannon  T.  New  Orleane,  20  Wall.  677.)  If  the 
same  license  fee  had  been  exacted  of  the  keeper  of  a  ferry  across  a 
navigable  stream  entirely  within  the  state  of  Illinois, — Chicago  river, 
for  instance, — it  would  scarcely  be  contended  that  it  fell  within  the 
constitutional  prohibition.  The  f aot  that  in  this  case  the  ferry  crosses 
a  river  which  divides  two  states  oannot  ohange  the  natore  of  the  ex- 
action. 

As  we  have  already  said,  the  burden  imposed  %y  {he  ordinanoe  is 
not  measured  by  the  tonnage  of  the  ferry-boats;  it  is  not  measured  by 
the  number  of  times  they  cross  the  Mississippi  river  oi^  land  at  the 
city  of  East  St.  Louis.  We  are  of  opinion,  therefore,  thai  it  is  not 
a  duty  of  tonnage,  nor  is  it  in  its  essence  a  contribution  claimed  for 
the  privilege  of  using  a  navigable  river  of  the  United  States,  or  of  ar- 
riving or  departing  from  one  of  its  ports,  and  is  therefore  not  prohib- 
ited by  the  constitution  of  the  United  States. 

Counsel  for  plaintiff  in  error  contend  that  if  the  power  of  the  city 
of  East  St.  Louis  to  exact  a  license  fee  of  $100  from  every  feny-boat 
is  conceded,  the  city  could  double  or  treble  the  fee  at  will.  It  is 
BufScient  to  say,  in  reply  to  this,  that  it  does  not  follow  from  the  fact 
that  a  power  is  liable  to  abuse,  that  it  does  not  exist.  If  the  power 
is  abused,  the  remedy  is  with  the  legislature. 

Lastly,  it  is  contended  by  the  plaintiff  in  error  that  the  fact  that 
the  boats  of  the  ferry  company  have  been  enrolled,  inspected,  and 
licensed  under  the  laws  of  the  United  States,  is  a  protection  against 
the  exaction  of  any  license  fee  by  the  state  or  by  its  authority. 

In  the  case  of  Gibbons  v.  Ogden,  ttbi  supra,  it  was  said  by  the  court 
that  inspection  laws,  quarantine  laws,  health  laws  of  every  descrip- 
tion, as  well  as  laws  for  regulating  the  internal  commerce  of  a  state, 
and  those  which  respect  turnpike  roads,  ferries,  etc.,  are  parts  of  the 
immense  mass  of  legislation  which  embraces  everything  within  the 
territory  of  a  state  not  surrendered  to  the  general  government.  In 
the  subsequent  case  of  Conway  V.  Taylor,  ubi  supra,  this  court,  rely- 
ing as  authority  on  the  declaration  just  cited,  held  that  the  fact  that 
Conway  had  caused  his  ferry-boat  to  be  enrolled  and  licensed,  under 
the  laws  of  the  United  States,  at  the  custom-house  in  Cincinnati,  to 
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carry  on  the  coasting  trade,  did  not  authorize  him  to  carry  xin  the 
business  of  a  ferry  between  Cincinnati  and  Newport,  Kentucky,  in 
disregard  of  the  rights  of  Taylor,  who  had  an  exclusive  license  from 
the  au^orities  of  the  state  of  Kentucky  to  ferry  from  the  Kentucky 
to  the  Ohio  side  of  the  river. 

The  power  of  congress  to  require  vessels  to  be  enrolled  and  licensed 
is  derived  from  the  provision  of  the  constitution  which  authorizes  it ' 
"to  regulate  commerce  with  .foreign  nations  and  among  the  several 
states."  We  have  already  seen  that  this  court,  in  Fanning  v.  Ore' 
goire,  ubi  supra,  has  held  that  this  right  of  congress  "does  not  inter- 
fere with  the  police  powers  of  a  state  in  granting  ferry  licenses." 
These  authorities  show  that  the  enrollment  and  licensing  of  a  vessel 
under  the  laws  of  the  United  States  does  not  of  itself  exclude  the 
right  of  a  state  to  exact  a  license  from  her  own  citizens  on  account 
of  their  ownership  and  use  of  such  property  having  its  sitvs  within 
the  state. 

Counsel  have  argued  other  assignments,  based  on  the  construction 
given  by  the  supreme  court  of  Illinois  to  the  constitution  and  laws  of 
the  state.  As,  in  our  opinion,  all  the  federal  questions  presented  by 
the  record  were  rightly  decided  by  that  court,  it  is  not  our  province 
to  consider  these  assignments.  Murdoek  v.  City  of  Memphis,  20 
Wall.  690. 

We  find  no  error  in  the  record.  The  judgment  of  the  supreme 
court  of  Illinois  must,  therefore,  be  affirmed. 


(107  U.  S.  «6) 

CiiOSB  and  another  v.  Glbmwood  Cioietbbt. 

BOBOHEBUNO  V.  GlBNWOOD  CbUXTBBT. 
(March  S,  1883.) 

QDOrrKKT  OOMPAITT  —  iMMimiTT  VKOH  Taxatiow  — AMKKDMKST  OF  CSAniVB— 

CoHBTrrnrioirAi.  Act — Ebtofpbi.  ov  ORionrAi.  Owbbb— Bm. 

A0AIK8T  OWKBB  TO   COMFEI.   CONYBYAHOX  OV  LAND. 

A  cemeteiy  company  was  incorporated  in  1854  by  an  act  of  congress,  wUcIi  autlior- 
ized  it  to  purchase  and  hold  90  acres  of  land  in  the  District  of  Columbia,  and 
to  receive  gifts  and  bequests  for  the  purpose  of  ornamenting  and  improving 
the  cemetery ;  enacted  that  its  affairs  should  be  conducted  by  a  president  and 
three  other  managers,  to  be  elected  annually  by  the  votes  of  the  proprietors,  and 
to  have  power  to  lay  out  anil  ornament  the  grounds,  to  sell  or  dispose  of  burial 
lots,  and  to  make  by-laws  for  the  conduct  of  its  aasiis  and  government  of  lot 
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holders  and  Tiaiton ;  fixed  tbe  amoaot  of  the  capital  stock,  to  be  divided 
among  the  proprietors  according  to  their  respective  interests ;  and  provided 
that  the  land  dedicated  to  the  purposes  of  a  cemetery  should  not  be  subject  to 
taxation  of  any  kind,  and  no  highways  should  be  opened  through  it,  and  that 
it  should  be  lawful  for  congress  thereafter  to  alter,  amend,  modify,  or  repeal 
the  act.  Afterwards  30  of  the  90  acres  were  laid  out  as  a  cemetery,  the 
cemetery  was  dedicated  by  public  religous  services,  and  a  pamphlet  was  pub- 
lished, containing  a  copy  of  the  charter,  a  list  of  the  officers,  an  account  of 
the  proceedings  at  the  dedication,  describing  the  cemetery  as  "altogether  com- 
prising 90  acres,  30  of  which  are  now  fully  prepared  for  interments,"  .and  the 
by-laws  of  the  corporation,  which  declareid'that  all  lots  should  be  held  in  pur- 
suance of  the  charter.  No  stock  was  ever  issued.  But  the  owner  of  the  whole 
tract,  named  in  the  charter  as  one  of  the  original  associates,  and  in  the  list 
published  in  the  pamphlet  as  the  president  and  a  manager  of  the  corporation, 
knowing  all  the  above  facts,  and  never  objecting  to  the  appropriation  of  tbe 
property  as  appearing  thereby,  for  more  than  20  years  managed  the  cemetery, 
sold  about  2,000  burial  lots,  and  gave  to  each  purchaser  a  copy  of  the  pamphlet, 
and  a  deed  of  the  lot,  signed  by  himself  as  president,  bearing  the  seal  of  the 
corporation,  and  having  the  by-laws  printed  thereon.  In  1877  congress  passed 
an  act,  amending  the  charter  of  the  corporation,  providing  that  its  property 
and  affairs  should  be  managed,  so  as  to  secure  the  equitable  rights  of  all  per- 
sons having  any  vested  interest  in  the  cemetery,  by  a  board  of  five  trustees  to 
be  elected  annually, — three  by  the  proprietors  of  lots  owned  in  good  faith  upon 
which  a  burial  had  been  made,  and  two  by  the  original  proprietors, — and  that 
of  the  gross  receipts  arising  from  the  future  sale  of  lots  one-fourth  should  be 
annually  paid  by  the  trustees  to  tbe  original  proprietors,  and  the  rest  be  de- 
voted to  the  improvement  and  maintenance  of  the  cemetery.  Held,  that  tbe 
act  of  1877  was  a  constitutional  exercise  of  the  power  of  amendment  reserved 
in  the  act  of  1854 ;  that  the  owner  of  the  laud  was  estopped  to  deny  the  ex- 
istence of  tbe  corporation,  the  setting  apart  of  the  whole  90  acres  as  a  ceme- 
tery, and  the  right  x>f  the  lot-holders  to  elect  a  majority  of  the  trustoes;  and' 
that  he  was  in  equity  bound  to  convey  tbe  whole  tract  to  the  corporation  in 
fee,  and  to  account  to  the  corporation  for  three-fourtlis  of  the  sums  received 
by  him  from  sales  of  lots  since  the  act  of  1877,  and  the  corporation  to  puy  him 
one-fourth  of  the  gross  receipts  from  future  ssiles  of  lots. 
Pending  a  bill  in  equity  against  tbe  owner  of  land  to  compel  a  conveyance  of  th(« 
title,  subject  to  certain  rights  of  his  in  the  rents  and  profits,  a  receiver  ap- 
pointed in  another  suit  against  him,  and  to  whom  he  had  by  order  of  court  in 
that  suit  assigned  his  interest  in  the  land,  applied  to  be  and  was  made  a 
defendant,  and  answered,  and  also  flied  a  cross-bill  against  both  the  originsl 
parties,  which  was  afterwards  ordered  to  be  stricken  from  the  flies,  with  leave' 
for  him  to  apply  for  leave  to  file  a  cross-bill ;  but  he  never  applied  for  sucb 
leave.  The  case  was  heard  upon  pleadings  and  proofs,  and  a  final  decree 
entered  ordering  the  original  defendant  to  convey  to  the  plaintiff,  and  the 
plaintiff  to  account  to  him  or  his  assigns  for  part  of  the  rents  and  profita,  and 
that  this  decree  be  without  prejudice  to  the  rights  of  the  receiver.  Eeld,  that 
the  receiver  was  not  aggrieved. 

Appeals  from  tbe  Supreme  Court  of  the  District  of  Golambia. 
Nathaniel  Wilson  and  J.  Hvbley  Afhton,  for  Close  &  Clendenin. 
Cortlandt  Parker  and  W.  D.  Davidge,  for  Boroberling. 
r.  W.  Bartley,  Jetsup  Miller,  and  iVm.  F.  Mattingly,  for  Cemetery 
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Gba.t,  J.  This  is  a  bill  in  eqaity,  filed  on  the  twenty-fifth  of  Oc- 
tober, 1877,  by  the  Glenwood  Cemetery,  claiming  to  be  a  corpora- 
tion extablished.  by  act  of  congress,  against  Joseph  B.  Close,  Will- 
iam S.  Humphreys,  Randolph  S.  Evans,  and  George  Glendenin, 
praying  for  a  oonreyanoe  of  the  legal  title  in  a  tract  of  land  contain- 
ing 90  acres,  situated  in  the  District  of  Colnmbia,  known  as  the  Glen- 
wood Cemetery;  and  for  an  account.  The  bill  was  afterwards  dis- 
missed by  consent  as  against  Humphreys  and  Evans.  The  material 
facts,  as  shown  by  the  proofs,  are  as  follows: 

In  June.  1852,  Humphreys,  for  the  sum  of  •9,000,  bought  of  Junius  J. 
Boyle  the  tract  of  land  in  controrersj,  and  took  from  him  a  deed  of  it,  and 
immediately  set  about  preparing  it  for  use  as  a  oemetety.  He  inclosed  with 
a  high  fence  and  laid  out  with  drives  and  walks,  and  improved  and  embel- 
littbed,  80  acres  of  it,  leaving  the  other  60  acres  in  their  original  unimproved 
condition;  and  in  March,  1853,  put  Clendenin  in  charge  as  superintendent. 
Humphrqrs  conveyed  to  Close  an  undivided  half  of  the  premises  in  April, 
1853,  and  the  whole  tract  in  June,  1854.  The  two  deeds  were  absolute  in 
form,  but  were,  in  fact,  intended  as  security:  the  fltat  for  the  repayment  of 
$20,000,  advanced  to  Humphreys  by  Close,  for  the  purpose,  as  Close  knew,  of 
converting  the  estate  into  a  cemetery;  and  the  second  for  the  repayment  of 
other  advances  to  the  amount  of  $7,000,  already  made  to  him  by  Close,  for 
the  same  purpose,  and  of  subsequent  like  advances,  of  the  amount  of  which 
there  is  no  evidence  but  Close's  own  vague  and  unsittisfactory  testimony,  un- 
supported by  hooka  or  vouchers;  and  the  parties  agreed  in  writing  that  if 
Humphreys  should  meet  his  obligations,  he  should  have  back  one-half  of  the 
land.  Humphreys  thenceforward  managed  the  property,  acting  for  himself 
and  Close,  through  Clendenin  as  superintendent,  until  September,  1859,  when, 
having  failed  to  meet  his  engagements,  he  relinquished  all  his  interest  in  the 
property  to  Close,  and  Close  became  sole  owner,  and  assumed  control  of  the 
property,  retaining  Clendenin  as  his  superintendent  to  manage  the  cemetery. 

On  the  twenty-seventh  of  July,  1854,  congress  passed  an  act  entitled  "An 
act  to  incorporate  the  proprietors  of  Glenwood  Cemetery,"  by  which  12  per- 
sons named,  eight  of  them  residents  of  the  District  of  Columbia,  and  the  other 
four  being  Close  and  William  Phelps,  (since  deceased,)  residents  of  New  Jer- 
sey, and  Humphreys  and  Evans,  residing  in  New  York,  were  created  a  cor- 
poration by  the  name  of  "  The  Proprietors  of  Glenwood  Cemetery,  in  the  Dis- 
trict of  Columbia,"  and  were  empowered  "  to  purchase  and  hold  not  exceed- 
ing 100  acres  of  land  in  the  District  of  Columbia,  north  of  the.  limits  of  the 
dty  of  Washington;  to  sell  and  dispose  of  such  parts  of  said  land  as  may  not 
be  wanted  for  the  purpose  of  a  cemetery,  provided  that  at  least  80  contiguous 
acres  shall  be  forever  appropriated  and  set  apart  as  a  cemetery;  with  author- 
ity to  said  corporation  to  receive  gifts  and  bequests  for  the  purpose  of  orna- 
menting and  improving  said  cemetery ;"  and  it  was  enacted  that  the  affairs 
of  the  corporation  should  be  conducted  by  a  president  and  three  managers,  to 
be  •<  elected  annually  by  a  majority  of  the  votes  of  the  proprietors,"  and  '<  each 
proprietor  entitled  to  one  vote  for  each  share  held  by  him,"  and  that  until 
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the  first  election  the  four  last-named  persons  should  be  managers;  that  the 
president  and  managers  should  have  power,  among  other  things,  "  to  lay 
out  and  ornament  the  grounds,"  "to  lay  out  and  sell  or  dispose  of  burial 
lots,"  and  "to  make  such  by-laws,  rules,  and  regulations  as  they  may 
deem  proper  for  conducting  the  affairs  of  the  corporation,  for  the  gov- 
ernment of  lot-holders  and  visitors  to  the  cemetery,  and  for  the  transfer 
of  stock  and  the  evidence  thereof;"  that  "the  capital  stock  of  said  com- 
pany shall  be  represented  by  2,000  shares  of  $50  each,  divided  among  the 
proprietors  according  to  their  respective  interests,  and  ti^nsferable  in  such 
manner  as  the  by-laws  may  direct ;"  that  "  no  streets,  lanes,  alleys,  roads, 
or  canals  of  any  sort  shall  be  opened  through  the  property  of  said  corporation, 
exclusively  used  and  appropriated  to  the  purpose  of  a  cemetery:  provided, 
that  nothing  herein  contained  shall  authorize  said  corporation  to  obstruct  any 
public  road  or  street  or  lane  or  alley  now  actually  opened  and  used  as  such;" 
that  any  person  willfully  destroying,  injuring,  or  removing  any  tomb,  monu- 
ment, gravestone,  fence,  railing,  tree,  or  plant  w/.thin  the  limits  of  the  ceme- 
tery, should  be  considered  guilty  of  a  misdemeanor;  that  "  each  of  the  stock- 
holders in  the  said  company  shall  be  held  liable  in  his  or  her  individual 
capacity  for  all  th6  debts  and  liabilities  of  the  said  company,  b6wever  con- 
tracted or  incurred;"  that  "burial  lots  in  said  cemetery  shall  not  be  subject 
to  the  debts  of  the  lot-holders  thereof,  and  the  land  of  the  company  dedicated 
to  the  purposes  of  a  cemetery  shall  not  be  subject  to  taxation  of  any  kind ;" 
that  a  certificate,  under  seal  of  the  corporation,  of  the  ownership  of  any  lot, 
should  have  the  same  effect  as  a  conveyance  of  real  estate;  and  that  "it  may 
be  lawful  for  congress  hereafter  to  alter,  amend,  modify,  or  repeal  the  fore- 
going act."    10  St.  789. 

On  the  second  of  August,  1854,  the  ceremony  of  dedicating  the  cemetery 
by  appropriate  religious  services  and  addresses  was  performed  on  the  spot, 
in  the  presence  of  a  number  of  people.  Immediately  afterwards  a  pamphlet 
was  published  and  generally  circulated,  containing  a  copy  of  the  charter,  a 
list  of  the  officers,  including  Close.  Phelps,  Humphreys,  and  Evans,  managers; 
Close,  president;  Humphreys,  treasurer;  and  Clendeniu,  superintendent;  a  full 
account  of  che  proceedings  at  the  dedication  In  which  the  property  was  spoken 
of  as  set  apart  and  consecrated  for  the  burial  of  the  dead,  and  as  "altogether 
comprising  90  acres,  30  of  which  are  now  fully  prepared  for  interments ; "  and 
the  by-laws  of  the  cemetery,  of  which  the  first  was,  "All  lots  shall  be  held  in 
pursuance  of  'An  act  to  incorporate  the  proprietors  of  Glenwood  cemetery,' 
Approved  July  27, 1854,  and  shall  be  used  for  the  purposes  of  sepulture  alone." 

Close  soon  after  received  a  copy  of  this  pamphlet  from  Humphreys,  and 
from  that  time  to  the  filing  of  the  bill  never  objected  to  the  appropriation  of 
the  property  in  the  manner  appearing  thereby.  In  the  course  of  the  next  20 
years  about  2,000  lots  were  sold,  and  each  purchaser  was  given  a  copy  of  the 
pamphlet,  and  a  certificate  or  deed  of  his  lot.  signed  by  Close,  as  president, 
bearing  the  lieal  of  the  company,  and  having  the  by-laws  printed  thereon. 
The  gross  roceipts  from  the  time  of  the  opening  of  the  cemetery  to  1876  were 
•160,000.    No  stock  was  ever  issued  as  provided  in  the  charter. 

Ko  taxes  were  ever  paid  on  any  part  of  the  90  acres.  At  different  times 
from  1871  to  1876  taxes  were  assessed,  or  proposed  to  be  assessed,  by  the  mu- 
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nicipal  authorities  upon  the  60  acres  which  bad  not  been  ImprdTod.  But 
Close  and  Clendenln,  by  representing  to  the  assessors  and  collector  that  the 
whole  tract  had  been  dedicated  to  burial  purposes  in  accordance  with  the 
charter,  and  by  exhibiting  to  them  the  charter  and  the  pamphlet  containing 
the  account  of  the  dedication,  induced  them  to  recognize  the  exemption  of  the 
whole  tract  from  taxation. 

On  the  twenty-eighth  of  February,  1877,  congress  passed  an  act  amending 
the  act  of  the  twenty-seventh  of  July,  1854;  changing  the  name  of  the  corpo- 
ration to  "The  Glen  wood  Cemetery;"  providing  that  its  property  and  affairs 
should  be  under  the  control  of  a  board  of  five  trustees,  any  three  of  whom 
should  be  a  quorum,  to  be  elected  annually,  '<  three  by  the  proprietors  of  lots 
in  said  cemetery"  (each  to  be  "  entitled  to  one  vote  for  each  lot  owned  by  him 
in  good  faith,  upon  which  a  burial  has  been  made")  "  and  two  by  the  original 
proprietors,"  and  to  have  authority  to  fill  temporaiy  vacancies  in  the  board ; 
that  these  trustees  should  so  conduct  the  affairs  of  the  cemetery  "  as  to  secure 
the  equitable  rights  of  each  and  every  person  having  in  any  way  any  vested  in- 
terest in  the  said  cemetery;  and  the  cemetery  shall  be  amenable  and  subject  to 
the  j  urisdiction  of  the  equity  courts  of  the  District  of  Columbia  for  any  disregard 
of  the  rights  or  interests  of  any  person  whatsoever;"  that  "the  words  'the 
IHToprietors,'  where  they  occur  in  the  original  act  of  incorporation  hereby 
amended,  shall  be  interpreted  and  construed  to  mean  and  shall  signify  the 
proprietors  of  lots  in  said  cemetery,  and  which  is  hereby  now  declared  by  this 
amendment  to  be  the  true  intent  and  meaning  of  said  words;"  and  that,  of 
the  gross  receipts  arising  "from  the  sale  of  4ots  hereafter  sold  of  the  ground 
now  dedicated  to  burial  purposes,"  one-fourth  should  be  annually  paid  by 
the  trustees  to  the  original  proprietors,  and  the  rest  be  devoted  to  the  im- 
provement and  maintenance  of  the  cemetery.    19  St.  266. 

FuiBuant  to  this  act,  the  owners  of  lots  chose  three  trustees,  who,  on  the  re- 
fusal of  Close  to  recognize  the  corporation  as  existing,  or  to  appoint  two  other 
trustees,  filled  up  the  vacancies  in  the  board,  and,  on  the  refusal  of  dose,  and 
of  Clendenin  as  his  agent,  to  deliver  up  possession  to  them,  filed  this  bill  to 
compel  a  conveyance  of  the  legal  title  and  a  delivery  of  possession  of  the  whole 
tract,  and  an  account  of  the  proceeds  of  any  lota  sold  sinoe  the  organization 
under  the  act  of  1877. 

The  defenses  set  up  by  Close  and  dendenln,  in  their  answers  and  at  the  ar- 
gument, are  that  there  never  was  any  acceptance  of  the  act  of  1854,  or  formal 
organization  of  the  corporation  under  it,  but  the  property  remained  the  pri- 
vate property  of  Close,  except  such  lots  as  had  been  sold,  for  which  he  was 
ready  to  givea  legal  title  to  the  holdfirs;  that  the  act  of  1877  was  unconstitu- 
tional and  void,  as  depriving  him  of  his  property  without  adequate  compensa- 
tion;  and  that  no  part  of  the  60  acres  not  inclosed  was  ever  dedicated  to  the 
purposes  of  a  cemetery  In  such  a  way  as  to  interfere  with  his  absolute  control 
over  it. 

After  Close  and  Clendenin  had  put  in  their  answers,  Charles  fiorcherling 
filed  a  petition  to  be  admitted  as  a  defendant  to  the  bill,  ailing  that  he  had 
been  appointed  receiver  under  a  decree  for  alimony  rendered  in  a  suit  for 
divorce  brought  against  Close  by  bis  wife  in  the  court  of  chancery  ot  New 
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Jersey,  and  tbal^  In  obedience  to  an  order  of  that  oonrt,  dose  had  exeeated  to 
bim,  as  such  receiver,  an  assignment  of  all  his  personal  estate,  the  rents  and 
proflts  of  his  real  estate,  and  "especially  the  capital  stock  of  the  Glen  wood 
Cemetery  in  Washington,  in  the  District  of  Columbia,  and  all  proflts,  divi- 
dends, or  other  moneys  to  me  coming  therefrom,  or  from  any  oBflce  thereof." 
This  petition  of  Borcherling  was  granted,  and  be  filed  an  answer  to  the  orig- 
inal bill,  setting  up  these  facts.  He  also  filed  a  cross-bill,  praying  that  Close 
convey  the  title  in  the  cemetery  to  the  corporation,  and  that  the  corporation 
issue  and  deliver  to  Borcherling,  as  receiver  as  aforesaid,  stock  to  the  amount 
of  $100,000.  On  motion  of  Close  and  Clendenin,  the  court  afterwards  ordered 
the  cross-bill  of  Borcherling  to  be  stricken  from  the  files,  with  leave  to  him  to 
apply  for  leave  to  file  a  cross-bilL  He  never  applied  for  such  leave.  But  the 
corporation  filed  a  general  replication  to  the  answers  of  Close,  Clendenin, 
and  Borcherling,  proofs  were  taken,  and  the  case  was  beard  and  decided  upon 
the  merits. 

By  the  final  decree  of  the  court  below,  it  was  adjudged  that  Close  convey 
the  whole  tract  of  90  acres  to  the  plaintiff  corporation  in  fee-simple;  that 
Close  and  Clendenin  deliver  to  the  plaintiff  all  books,  plans,  records,  and  per- 
sonal property  belonging  to  or  used  in  connection  with  its  busings,  and  be 
perpetually  enjoined  from  interfering  with  or  obstraoting  the  plaintiff  in  the 
possession  and  management  of  the  cemetery,  and  the  court  being  further  of 
opinion  that  Close  was  enti  tied  to  be  compensated  for  the  transfer  of  his  title 
in  the  land  as  the  original  proprietor  thereof,  and  that  the  provision  made  for 
this  object  by  the  act  of  congress  of  1877  was  an  equitable  adjustment  of  the 
rights  of  Close,  and  a  reasonable  compensation  for  liis  title  and  interest  in  the 
property,  both  in  amount  and  in  mode  of  payment,  regard  being  had  to  the 
needs  of  the  cemetery,  it  was  further  adjudged  that  the  plaintiff  annually  here- 
after account  for  and  pay  to  him  or  his  assigns  one-fourth  of  the  gross  receipts 
from  sales  to  be  made  of  lots  in  the  cemetery ;  and  that  an  account  be  taken  of 
his  receipts  from  the  cemetery  since  the  act  of  1877  took  effect,  and  that  he 
be  charged  in  fav<xr  of  the  plaintiff  with  all  sums  over  and  alx>ve  one-fourth 
of  the  gross  receipts  from  sales  of  lots,  which  had  been  applied  to  his  own  use 
and  not  properly  disbursed  on  account  of  the  cemetery,  and  that  he  pay  the 
costs  of  suit;  and  that  this  decree  be  without  prejudice  to  the  claims  of 
Borcherling,  as  receiver  as  aforesaid. 

From  that  decree  appeals  have  been  taken  and  argued  by  dose  and  Clen- 
denin, and  by  Borcherling. 

The  appeal  of  Borcherling  may  be  briefly  diapoaed  of.'  The  order 
striking  his  oross-bill  from  the  &lea  reserved  leave  to  bim  to  apply  to 
the  coart  for  leave  to  file  a  oross-bill.  He  never  made  any  such  ap- 
plication, but,  after  replication  filed  to  the  answers  of  himself  and  of 
the  other  defendants,  safiFered  proofs  to  he  taken  upon  the  issues  so 
made  np,  and  the  case  to  proceed  to  a  final  decree ;  and  the  final 
decree  is  expressed  to  be  made  without  prejadice  to  his  rights  as  re- 
eeivex.     Cinder  these  oiroomstanoes,  there  is  nothing  in  the  proceed- 
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ings  of  the  coort  below  prejadioial  to  those  rights,  or  which  entitles 
him  to  a  reversal  of  the  final  decree  and  to  a  reopening  of  the  whole 
oaee. 

Upon  the  merits  of  the  ease,  as  presented  by  the  appeal  of  Close 
and  Qendenin,  it  will  be  convenient  to  consider  first  the  question 
whether,  assaming  that  the  charter  granted  by  congress  in  1854  mast 
be  held  to  have  been  doly  accepted  by  the  corporation,  and  the  cor- 
poration to  have  been  legally  organized  under  it,  the  act  of  1877  is 
within  the  power  of  alteration,  amendment,  and  repeal  reserved  to 
congress  in  the  original  charter.  The  terms  of  that  charter  show  that 
it  was  not  intended  to  ereate  a  mere  land  company,  for  the  exclusive 
benefit  of  the  original  associates  and  their  snooessors  holding  shares 
in  the  stock  of  the  corporation;  but  that  the  ultimate  and  principal 
object  was  to  establish  and  permanently  maintain  a  cemetery  for  the 
burial  of  the  dead,  which,  if  not  a  strictly  charitable  ase,  is  in  some 
aspects  a  pious  and  public  use,  and  was  evidently  so  regarded  by  con- 
gress. If  the  eorporation  were  to  be  exclusively  a  private  business 
corporation,  created  for  the  sole  benefit  of  the  original  associates  and 
their  successors  as  holders  of  shares,  congress  would  hardly  have 
inserted  in  the  charter  the  provision  anthorizing  the  corporation  to 
receive  gifts  and  bequests  for  the  purpose  of  ornamenting  and  im- 
proving the  cemetery,  or  the  provisions  exempting  the  property  from 
all  taxation,  and  prohibiting  the  future  laying  oat  of  any  public  ways 
through  it. 

At  first,  indeed,  the  whole  immediate  benefit  derived  from  the 
property  would  be  that  resulting  to  the  shareholders  from  the  sale  of 
lots,  by  way  of  dividend  oat  of  so  much  of  the  moneys  received  as 
might  not  be  needed  to  be  expended  or  reserved  for  the  laying  out, 
ornamenting,  and  maintenance  of  the  cemetery.  But,  as  fast  as 
lots  are  sold,  the  property  and  interest  of  those  purchasing  and 
holding  the  land  for  its  ultimate  use  of  the  permanent  burial  of  the 
dead  would  increase,  and  the  interest  of  the  original  associates  would 
diminish.  The  profits  to  be  derived  from  the  sale  of  the  land  would 
cease,  as  to  each  parcel,  as  soon  as  it  was  sold  for  a  burial  lot.  When 
the  lots  were  all  sold,  the  pecuniary  interest  of  the  associates  or  share- 
holders woald  disappear,  but  the  duty  to  keep  up  the  cemetery  would 
remain,  and  the  owners  of  lots  would  be  the  only  persons  having  a 
peculiar  interest  in  keeping  it  up.  The  corporation,  in  short,  was 
established  to  secnre  and  maintain,  not  merely  the  right  of  sale,  but 
the  right  of  burial,  and  was  the  representative,  not  only  of  the  origimil 
V.2— 18 
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proprietors  of  the  land,  bat  also  of  the  sabseqaent  parehasers  of  lots 
therein. 

At  the  beginning,  before  any  lots  were  sold,  the  owners  of  shares, 
divided  among  the  proprietors  according  to  their  respective  interests, 
would  necessarily  be  the  only  persons  oonoemed,  or  who  ooold  elect 
the  officers  of  the  corporation  and  managers  of  the  cemetery.  But 
with  the  gradaal  change  of  interest,  resulting  from  the  sale  of  lots, 
it  was  in  full  accord  with  the  provisions  of  the  charter,  and  best 
tended  to  carry  out  the  main  purpose  of  permanently  maintaining  a 
cemetery  for  the  burial  of  the  dead,  that  the  holders  of  lots  should 
take  part  in  the  election  and  so  have  a  voice  in  the  management. 

After  the  cemetery  had  been  laid  out,  improved,  and  used  for  the 
burial  of  the  dead  for  more  than  20  years,  and  2,000  burial  lots  had 
been  sold,  it  was  a  reasonable  exercise  of  the  reserved  power  of  con- 
grass  to  authorize  the  owners  in  good  faith  of  lots  upon  which  bu- 
rials had  been  made,  to  elect  a  majority  of  the  trustees,  in  whom 
should  be  vested  the  control  and  management  of  the  cemetery,  with 
a  due  regard  to  the  equitable  rights  of  all,  persons  having  any  vested 
interest  therein ;  and  to  provide  that  a  portion  only  of  the  receipts 
arising  from  the  future  sale  of  lots  should  be  paid  to  the  original 
proprietors,  and  the  rest  be  devoted  to  the  improvement  and  mainte- 
nance of  the  cemetery.  Every  legislative  act  is  to  be  presumed  to  be 
a  constitutional  exercise  of  legislative  power  until  the  contrary  is 
clearly  established;  and  there  is  nothing  in  the  record  before  as  to 
show  that  the  proportion  of  one-fourth  of  the  gross  receipts  from  fut- 
ure sales  of  lots,  which  is  fixed  by  the  act  of  congress  of  1877  and 
by  the  decree  of  the  court  below,  as  a  compensation  for  the  title  and 
interest  of  the  original  proprietors  and  associates,  is  not  a  reasona- 
ble one. 

It  follows  that  the  act  of  congress  of  1877  mast  be  deemed  consti- 
tutional and  valid,  within  the  principle  affirmed  by  t&is  court  in  the 
case  of  The  Holyoke  Dam,  that  a  power  reserved  to  the  legislature  to 
alter,  amiend,  or  repeal  a  charter  authorizes  it  to  make  any  altera- 
tion or  amendment  of  a  charter  granted  snbject  to  it,  whieh  will  not 
defeat  or  substantially  impair  the  object  of  the  grant,  or  any  rights 
vested  under  it,  and  which  the  legislature  may  deem  necessary  to  se- 
cure  either  that  object  or  any  publio  right.  ComWt  on  InLanA  Fith- 
trie*  7.  Holyoke  Water-power  Co.  104  Mass.  446,  451;  Holyoke  Co.  v. 
Lyman,  15  Wall.  500,  522.  In  the  exercise  of  such  a  power  by  the 
United  States,  as  was  observed  by  the  chief  jastiee  in  delivering  the 
opinion  of  the  court  in  the  Sinking  Fund  Case*,  "it  is  not  only  their 


Digitized  by  LnOOQ IC 


OLOSB   V,  OLSNWOOD   OBMSTBBY.  275 

right,  but  their  duty,  as  sovereign,  to  see  to  it  that  the  current  stock- 
holders do  not,  in  the  administration  of  the  affairs  of  the  corporation, 
appropriate  to  their  own  use  that  which  in  equity  belongs  to  others." 
99  U.  8.  700,  725. 

The  question,  then,  recurs  whether,  as  against  Close,  the  corporation 
must  be  held  to  have  been  duly  organized  under  the  act  of  congress 
of  1854. 

Upon  this  question  the  facts  aro  these :  Gose  knew  that  the  act  of 
incorporation  bad  been  granted  by  congress,  in  which  he  was  named 
as  one  of  the  original  associates;  that  the  cemete^  had  been  dedi- 
cated and  set  apart  by  public  religious  ceremonies  for  the  burial  of 
the  dead;  that  a  pamphlet  had  been  published,  containing  a  full 
account  of  those  ceremonies,  the  names  of  a  full  board  of  officers,  in- 
cluding himself  as  president  and  one  of  the  managers,  and  Glendenin 
as  superintendent,  and  a  code  of  by-laws,  by  the  very  first  of  which  ' 
all  the  lots  were  to  be  held  in  pursuance  of  the  act  of  incorporation 
and  to  be  used  for  the  purposes  of  sepulture  alone.  With  full  knowl- 
edge of  these  facts.  Close,  for  more  than  20  years,  exercised  through 
Glendenin  the  sole  management  of  the  cemetery,  and  issued  deeds 
and  certificates  of  burial  lots  to  the  number  of  more  than  2,000, 
bearing  the  corporate  seal,  and  his  own  signature  as  president 
of  the  corporation,  and  having  the  by-laws  printed  on  them.  Be- 
ing himself  the  owner  of  the  whole  land,  he  dealt  with  it  in  all  re- 
spects as  if  it  belonged  to  the  corporation,  and  so  represented  it  to 
the  purchasers  of  lots.  As  no  other  person  owned  any  part  of  the 
land  or  was  entitled  to  a  share  in  the  corporation,  the  fact  that  no 
stock  has  been  issued  or  divided  is  immaterial. 

One  who  deals  with  a  corporation  as  existing  in  fact,  is  estopped  to 
deny  as  against  the  corporation  that  it  has  been  legally  organized. 
And  in  a  court  of  equity,  at  least,  the  owner  of  land,  who  stands  by 
and  sees  it  conveyed  as  belonging  to  another,  cannot  afterwards  set 
up  bis  own  title  against  the  grantee.  The  present  case  is  yet 
stronger.  Close  did  not  merely  deal  with  the  corporation,  and  per- 
mit the  corporation  to  convey  parts  of  his  land  to  purchasers  of  lots. 
But  be  himself  assumed  to  act  as  the  corporation,  and  himself  made 
the  conveyance,  and  the  accompanying  representations,  to  every  pur- 
chaser. 

By  his  acts  be  represented  to  the  purchasers  of  lots  that  the  cem- 
etery had  been  created  and  the  land  was  owned  by  the  corporation 
onder  the  charter  of  1854,  and,  as  a  necessary  consequence,  that  the 
corporation,  and  all  rights  derived  from  it,  were  subject  to  the  pro 
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visions  of  that  oharter,  inclnding  the  reservation  to  eongress  of  the 
power  of  alteration,  amendment,  or  repeal.  It  is  upon  these  repre- 
sentations that  the  purchasers  of  lots  have  acquired  their  title  and 
have  parted  with  their  money ;  and  the  corporation,  whose  etistence 
be,  at  least,  cannot  deny,  has  the  right  and  the  duty,  as  the  repre- 
sentative and  in  behalf  of  all  the  purchasers  of  lots,  to  enforce  against 
him  the  obligation  which  he  has  thereby  assumed.  He  holds  the  fee 
of  the  cemetery  in  trust  for  the  corporation,  and  is  entitled  to  noth- 
ing,  as  against  the  corporation  and  those  whom  it  represents,  but 
such  compensation  for  his  interest  as  original  proprietor  or  stock- 
holder as  is  consistent  with  the  state  of  things  which  he  has  repre- 
sented to  exist. 

It  is  argued  by  the  learned  counsel  for  the  appellants  that  the  es- 
toppel and  the  obligation  of  Close  cannot  extend  beyond  the  30  acres 
which  had  been  actually  laid  out.  This  argument  appears  to  us  to 
be  fully  met  apd  answered  in  the  able  and  thorough  opinion  of  the 
court  below,  delivered  by  Mr.  Justice  Cox,  who  says: 

"It  was  held  out  to  the  lot-holders,  not  only  that  the  ground  immedfately 
available  for  burial  should  remain  set  apart  tm  that  object,  but  that  the  cem- 
etery should  be  forever  under  the  protection  of  a  perpetual  corporation, 
charged  with  the  duty  of  layinf{  out  and  ornamenting  the  grounds,  capable  of 
receiving  gifts  and  bequests,  and  empowered  to  malce  by-laws  for  the  regula- 
tion of  tlie  affairs  of  the  corporation;  and  the  whole  property  was  described 
as  dedicated  to  the  purposes  of  the  cemeterj,  not  necessarily  that  the  whole 
should  be  laid  out  into  lots,  but  that  it  should  all  belong  to  the  institution  and 
be  available  for  its  general  objects.  This  was  not  to  be  a  mere  grave-yard  in 
which  each  lot-holder  acquired  a  piece  of  ground  in  which  to  bury  his  dead, 
and  at  the  same  time  become  chargeable  with  the  sole  care  of  his  particular 
ot;  but  the  lot-holders  themselves  became  subject  to  by-laws  and  regulations 
having  reference  to  the  institution  as  an  entirety,  and  the  perpetual  preserva- 
tion of  the  cemetery  as  an  ornamental  and  convraient  place  for  interment,  and 
for  resort  by  the  relatives  of  the  dead."  CHaatoood  Otmetory  v.  OloM,  7  Wash- 
ington Law  Rep.  214.  21& 

Decree  affirmed. 
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(107  U.  S.  123) 

EsNOAiiL  V.  Umitbd  Statib. 

(M«roh  6, 1883.)  « 

OoTTRT  ov  Glaiub— Claim  aoainbt  Goybbnubbt— Ltuitatiox  bt  Statutb. 

Where  by  act  of  congress  the  time  vithin  which  the  goTernment  may  be  sued  by  a 
party  making  a  claim  against  it  has  been  limited  to  six  years,  the  fact  that  ap- 
pellant's claim  accrued  at  a  time  when  the  government  came  under  a  legal  ob- 
ligation to  pay  the  amount  thereof,  or  vhen,  had  the  transaction  occurred  with 
a  citizen,  it  would  haye  accrued  against  that  citizen ;  that  the  claimant  was  at 
that  time,  or  any  time  prior  thereto,  unable,  by  reason  of  his  connection  with 
the  rel)ellion,  to  comply  with  the  terms  upon  which  the  government  had  con- 
sented to  be  sued  in  the  court  of  claims,— cannot  have  the  effect  of  enlarging 
the  time  fixed  by  the  statute  of  limitations.  His  remedy,  if  the  claim  be  a  valid 
one,  is  to  apply  to  the  legislative  department  of  the  government.  The  courts 
cannot,  in  yiew  of  the  language  of  the  statute,  exclude  from  computation,  on 
the  issue  of  limitation,  the  time  intervening  between  the  accruing  of  the  claims 
and  the  promulgation  of  the  amnesty  proclamation. 

Appeal  from  the  Ooart  of  Claims. 

r.  W.  Bartley,  for  appellant. 

Sol.  Oen.  PkUUpt,  for  appellees. 

Habiian,  J.  It  is  provided  by  the  aet  of  March  8,  1863,  amending 
that  of  February  24,  1855,  establishing  the  ooort  of  claims,  "that 
every  claim  against  the  United  States,  cognizable  by  the  court  of 
claims," — that  is,  snoh  as  the  government  permits  to  be  asserted 
against  it  bysuit  in  that  tribunal, — "shall  be  forever  barred,  unless  the 
petition,  setting  ^orth  a  statement  of  the  claim,  be  filed  in  the  court 
or  transmitted  to  it  under  the  provisions  of  this  [that]  act  within  six 
years  after  the  claim  first  accrues."  After  providing  that  claims 
which  had  accned  six  years  before  the  passage  of  that  act  shall  not 
be  barred  if  the  petition  be  filed  in,  or  transmitted  to,  the  court 
within  three  years  after  the  passage  of  that  act,  and  after  declaring 
that  the  claims  of  married  women,  first  accrued  daring  marriage,  of 
persons  under  the  age  of  21  years,  and  persons  beyond  the  seas  at 
the  time  the  claim  accrued,  entitled  to  the  claim,  shall  not  be  barred 
if  the  petition  be  filed  in  court  or  transmitted  within  three  years  after 
the  disability  has  ceased,  the  statute  proceeds:  "But  no  other  disa- 
bility than  those  enumerated  shall  prevent  any  claim  from  being 
barred,  nor  shall  any  of  the  said  disabilities  operate  cumulatively." 
13  St.  p.  767,  §  10. 

The  same  statute  also  provides  that,  in  order  to  authorize  a  judg- 
ment in  favor  of  any  citizen  of  the  United  States,  it  shall  be  set  forth 


Digitized  by  LnOOQlC 


278  BUKUHia  OOUBT  BBf  OBTEB. 

in  the  petition  that  the  claimant,  and  the  original  and  every  prior 
owner  thereof,  where  the  claim  has  been  assigned,  has  at  all  times 
borne  true  allegiance  to  the  government  of  the  United  States,  and, 
whether  a  citizen  or  not,  that  he  has  not  in  any  way  voluntarily 
aided,  abetted,  or  given  enooaragement  to  the  rebellion  against  the 
government,  which  allegation  may  be  traversed  by  the  government; 
and  if  on  trial  such  issue  shall  be  decided  against  the  olaimant,  his 
petition  shall  be  dismissed.     Id.  767. 

Appellant's  claim  arose  on  or  aboat  the  last  day  of  December, 
1865.  His  petition  was  not  filed  within  six  years  from  that  date, 
and  not  until  November  22,  1872.  The  government  pleaded  limita- 
tion, and  the  petition  was  dismissed  upon  the  ground  that  the  claim 
was  barred. 

Claimant  was  engaged  in  the  service  of  the  insurgent  government, 
but  he  insists  that  in  virtue  of  the  amnesty  proclamation  of  Decem- 
ber 25, 1868,  his  disabilities  were  removed,  and  his  rights,  privileges, 
and  immunities,  under  the  constitution,  restored.  His  specific  con- 
tention is  that,  within  the  true  meaning  of  the  statute,  his  claim  was 
not  cognizable  by  the  court  of  claims,  and  did  not  accrue,  until  he 
was  in  such  position  that  he  could  invoke  its  jurisdiction.  That,  it 
is  asserted,  was  impossible  before  the  promulgation  of  the  amnesty 
proclamation  of  December  25,  1868. 

We  said  in  McElrath  v.  U.  S.  102  U.  S.  440,  that  the  government 
could  not  be  sued  except  with  its  consent,  and  that  it  may'  restrict 
the  jurisdiction  of  the  court  of  claims  to  certain  classes  of  demands. 
The  acts  in  question  do  contain  restrictions  which  that  court  may  not 
disregard.  For  instance,  where  it  appears  in  the  case  that  the  claim 
is  not  one  for  which,  consistently  with  the  statute,  a  judgment  can  be 
given  against  the  United  States,  it  is  the  duty  of  the  court  to  raise  the 
question  whether  it  is  done  by  plea  or  not.  To  that  class  may  be 
referred  claims  which  are  declared  barred  if  not  asserted  within  the 
time  limited  by  the  statute.  What  olaims  are  thus  barred?  The 
express  words  of  the  statute  leave  no  room  for  contention.  Every 
claim — except  those  specially  enumerated — ^is  forever  barred  unless 
asserted  within  six  years  from  the  time  it  first  accrued.  And  that 
there  might  be  no  misapprehension  as  to  the  intention  of  congress, 
the  statute,  after  enumerating  the  cases  to  which  the  limitation  of  six 
years  should  not  apply,  declares  that  "no  other  disability  than  those 
enumerated  shall  prevent  any  claim  from  being  disbarred." 

The  ooort  cannot  superadd  to  those  enumerated  a  disability 
arising  from  the  claimant's  inability  to  truthfully  take,  the  required 


Digitized  by 


Google 


mW  TOBK  OUARAMTT  *  ISDBmnTT  00.  «.  HBlfPHIS  Wi.TKB  00.      S7d 

oath.  It  has  no  more  aathority  to  ingraft  that  disability  upon  the 
statute  than  a  disability  arising  from  sickness,  surprise,  or  inevitable 
accident,  which  might  prevent  a  claimant  from  suing  within  the  time 
prescribed.  Appellant's  claim,  if  any  he  has  or  had,  acomed,  within 
the  meaning  of  the  statute,  when  the'  government  came  nnder  a  legal 
obligation  to  pay  the  amount-  thereof.  In  other  words,  it  accrued 
against  the  government  when,  had  the  transaction  recited  in  the  pe- 
tition occurred  with  a  citizen,  it  would  have  accrued  against  that  citi- 
zen. That  the  claimant  was,  at  that  time,  or  any  time  prior  to  Decem- 
ber 26,  1868,  unable  by  reason  of  his  connection  with  the  rebellion 
— a  circumstance  for  whioh  the  United  States  was  in  nowise  respon- 
sible— ^to  comply  with  the  terms  upon  whioh  the  government  had 
consented' to  be  sued  in  the  court  of  claims,  is  his  misfortune,  and 
cannot  have  the  effect  of  enlarging  the  time  fixed  by  the  statute  of 
limitations.  His  remedy,  if  the  claim  be  a  valid  one,  is  to  apply  to 
the  legislative  department  of  the  government.  The  courts  cannot, 
in  view  of  the  language  of  the  statute,  exclude  from  computation,  on 
the  issue  of  limitation,  the  time  intervening  between  the  accruing  of 
the  claim  in  1866  and  the  promulgation  of  the  amnesty  proclama- 
tion. 
The  judgment  must  be  affirmed.    It  is  so  ordered. 


(107  V.  a.  20S) 

Nbw  Tobx  QuABiHTT  ft  LrDBHinTT  do.  and  others  v.  Mbxfbib 
Wateb  Co.  and  another. 

(March  12, 1883.) 

AflnaKKB  or  Chobb  nr  AcnoM— Bondroijjbbs— Suit  bt— Mobtoaob  bt  Cob- 
FOHATioK— Rbubdt  AT  Law— Bom  nr  Sttonr,  week  bot  Bobtaihahi.b. 

The  rule  that  an  assignee  of  a  ohoae  in  action,  or  any  other  «ettvi  qui  tnut,  cannot, 
merely  because  his  interest  is  an  equitable  one,  proceed  in  a  oonrt  of  equity  for 
the  recovery  of  this  demand,  enforced,  and  the  decision  in  Uayvmrd  v.  Andrew*, 
1  Bnp.  Or.  lixp.  644,  affirmed.  ' 

Certain  bondholders,  whose  bonds  with  others  were  secured  by  a  common  mortgage 
given  by  a  corporation,  filed  a  bill  to  recover  certain  moneys  alleged  to  be  due 
on  a  contract  made  by  the  city  of  Memphis  with  the  mortgagor,  which  contract 
was  assigned  in  the  mortgage  as  part  of  the  security  for  the  bonds.  Hdd,  that 
as  the  demand  against  the  city  was  cognizable  at  law  in  the  name  of  the  mort- 
gagor, and  no  special  circumstances  being  shown  for  a  resort  toeqtiity,  the  bill 
should  b«  dismissed. 
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The  United  Stetea  eonrts  especially,  in  view  of  the  act  of  congress  declaring  that 
snitB  In  equity  shall  not  be  sustained  where  plain,  adequate,  and  complete  rem- 
edy may  be  had  at  law,  should  enforce  the  rule  above  stated. 

Appeal  from  the  Ciroait  Goart  of  the  United  States  fot  the  Westem 
District  of  Tennessee. 

W.  M.  Randolph,  for  appellants. 

J.  B.  n&itkell,  for  appellees. 

Bbadlbt,  J.  This  case  was  commenoed  by  a  bill  in  equity  filed 
by  the  New  Tork  Guaranty  &  Indemnity  Company  and  others,  holders 
of  bonds  of  the  Memphis  Water  Company,  against  said  water  company, 
the  city  of  Memphis,  the  trustees  of  a  mortgage  given  to  secure  said 
bonds,  and  certain  others  of  the  bondholders  and  persons  interested. 
The  principal  object  of  the  bill  was  to  have  declared  valid  a  certain  con- 
tract  made  between  the  city  and  the  water  company,  and  to  compel  the 
city  to  comply  with  its  terms,  in  order  that  the  moneys  alleged  to  be 
due  thereon  from  the  city  might  be  applied  to  the  payment  of  the 
bonds  held  by  the  complainants  and  others,  the  said  contract  being 
included  in  the  mortgage.  There  was  also  a  prayer  for  a  sale  of  all 
the  property  and  privileges  of  the  water  company  under  the  mort- 
gage, and  an  alternative  prayer  that  the  said  contract  might  be  can- 
celled if  the  court  should  hold  it  to  be  void,  and  that  then  the  city 
might  be  compelled  to  pay  up  a  subscription  it  had  made  to  the  stock 
of  the  water  company,  or  else  that  the  stock  might  be  cancelled. 
The  circumstances  of  the  case  on  which  the  bill  was  foimded  may  be 
briefly  stated  as  follows : 

The  charter  of  the  city  of  Memphis,  among  other  things,  conferred  upon 
its  corporate  authorities  the  power  of  supplying  the  city  with  water  for  all 
purposes.  But  on  the  twenty-eighth  of  February,  1870,  an  act  was  passed 
chartering  the  Memphis  Water  Company,  and  giving  to  it  the  exclusive  priv- 
ilege of  laying  down  water-pipes  and  extending  aqueducts  and  conductors 
tlii-ough  all  or  any  of  the  streets,  lanes,  and  alleys  of  the  city,  and  of  supply- 
ing to  the  inhabitants  water  by  public  works.  Under  this  charter  the  com- 
pany commenced  operations  for  laying  pipes  and  erecting  works  without  the 
acquiescence  of  the  city  authorities.  The  city  undertook  to  carry  out  a  coun- 
ter scheme,  wbicli  had  been  under  consideration  for  several  years.  A  litiga- 
tion ensued,  which  resulted  in  June,  1871,  in  a  Judgment  of  the  supreme  court 
of  Tennessee,  confirming  the  water  company's  exclusive  right,  and  enjoining 
the  city  from  interfering  therewith,  the  court  holding  in  substance  that  the 
exclusive  right  given  to  the  water  company  suspended  that  of  the  city  for  tlie 
period  named  in  the  former's  charter.  Thereupon,  on  the  eighteenth  of  Jan- 
uary, 1872,  the  city  and  the  water  company  entered  into  a  contract,  whereby, 
among  other  things,  the  water  company  agreed  to  erect  water-works  in  tiie 
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city,  inclading  a  certain  number  of  street  hydrants  of  a  peculiar  construction, 
which  the  ctt^  agreed  to  hire  for  the  purpose  of  extinguishing  fires,  and  to  pay 
therefor  a  certain  annual  rent;  and  it  was  mutually  agreed  that  the  city  should 
receive  on&-half  of  the  company's  capital  stock,  amounting  to  •100,000. 

Immediately  after  this  contract  was  executed  the  water  company  took 
measures  to  raise  money  by  an  issue  of  bonds  to  the  amount  of  $600,000. 
For  this  purpose  they  executed  a  deed  of  trust  in  the  nature  of  a  mortgage  to 
P.  S.  Davis,  T.  B.  Famsworth  of  Memphis,  and  J,  L.  Worth  of  New  York, 
whereby  they  conveyed  ail  their  franchises,  lands,  wells,  pumps,  machinery, 
pipes,  and  other  property  then  held  and  thereafter  to  be  acquired,  and  all  the 
income  which  they  might  thereafter  "  receive,  acquire,  or  become  entitled  to,  in> 
eluding  all  sums  of  money  which  the  party  of  the  first  part  may  become  en- 
titled to  receive  from  the  city  of  Memphis  under  and  by  virtue  of  a  contract 
made  and  entered  into  between  the  said  city  of  Memphis  and  the  said  party 
of  the  first  part  hereto,  on  the  eighteenth  day  of  January,  A.  D.  1872."  Thto 
deed  was  declared  to  be  given  for  the  purpose  of  securing  the  payment  of 
600  bonds  of  $1,000  each,  payable  to  bearer,  with  interest  at  7  per  cent, 
per  annum  semi-annually.  In  case  default  should  be  ^ade  in  payment  of 
principal  or  interest,  power  was  given  to  the  trustees  to  take  possession  of  the 
property  and  books  of  the  company,  and  to  collect  all  moneys  due  to  it,  in- 
cluding all  sums  due  or  coming  due  from  the  city  of  Memphis  under  the  daid 
contract,  and  to  apply  the  same  to  the  payment  of  unpaid  interest  on  the 
bonds;  and,  if  two  successive  installments  of  interest  should  be  unpaid,  the 
principal  to  become  due,  and,  at  the  request  of  a  majority  in  interest  of  the 
bondholders,  the  trustees  should  take  possession,  give  notice,  and  sell  the  en- 
tire property,  for  cash,  and  apply  the  same  to  the  payment  of  principal  and 
Interest  on  the  bonds. 

The  bonds  provided  for  by  this  mortgage  were  duly  issued  and  disposed  of, 
and  the  complainants  represent  themselves  as  holding  nearly  all  of  them;  those 
supposed  to  hold  the  remainder  being  made  defendants. 

It  is  alleged  and  not  denied  that  on  or  prior  to  the  first  of  April,  1873,  the 
water-works  were  completed  and  in  operation,  and  the  hydrants  stipulated  for 
in  the  contract  of  January,  1872,  were  used  by  the  city.  But,  the  city  refus- 
ing to  pay  the  rent  therefor,  a  suit  was  brought  by  the  water  company  against 
the  dty  to  recover  the  first  installment  of  rent  due.  Afterthe  pleadings  were 
filed,  the  writ  and  declaration  were  amended  by  consent,  so  as  to  be  in  the 
name  of  the  water  company,  to  the  use  of  Davis,  Famsworth,  and  Worth, 
trustees  of  the  mortgage.  The  cause  was  tried  in  April,  1874,  and  a  verdict 
was  given  and  judgment  rendered  for  the  plaintiffs.  The  supreme  court  of 
Tennessee,  on  a  writ  of  error,  reversed  this  judgment  in  December,  1876,  and 
awarded  a  new  trial,  the  court  holding  that  the  contract  between  the  city  and 
the  water  company  was  ultra  vires  of  the  city  and  absolutely  void. 

In  the  mean  time,  in  May,  1875,  while  the  writ  of  error  was  pending,  at  the 
request  of  the  requisite  number  uf  bondholders,  the  trustees  of  the  mortgage 
took  possession  of  the  property  of  the  water  company,  and  proceeded  to  ad- 
vertise the  same  for  sale.  Thereupon  one  T.  W.  Yardley,  a  holder  of  some  of 
the  bonds,  filed  a  bill  in  equity  in  the  chancery  court  of  Shelby  county,  Ten- 
nessee, alleging  that  the  New  York  Ouaran^  A  Indemnity  Company  bad 
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obtained  the  bonds  held  by  It  for  an  usurious  and  corrupt  conBidei;ation,  which 
made  it  inequitable  for  that  companj  to  hold  the  said  bonds,  or  at  least  for 
the  full  amount  thereof;  and  that  said  company  was  urging  the  trustees  to 
make  said  sale,  which  would  at  that  time  be  at  a  sacrifice  of  the  property; 
and  he  prayed  for  an  injunction  to  prevent  the  sale,  and  for  an  investigation 
of  the  true  amount  dne^  if  anything,  to  said  New  York  Guaranty  &  Indemnity 
Company.  All  the  bondholders,  as  well  as  the  water  company  itself,  were 
made  parties  to  the  suit  A  temporary  injunction  was  granted.  On  the 
twenty-fifth  of  May,  1875,  a  decree  was  made^  by  consent  of  all  parties,  that 
the  property  should  be  exposed  for  sale  by  the  trustees  on  60  days'  notice, 
whenever  the  court,  in  its  discretion,  should  so  order,  on  the  demand  of  the 
requisite  number  of  bondholders,  and  that  the  mutual  rights  of  the  parties  to 
a  distribution  of  the  proceeds  should  be  ascertained  by  the  further  litigation 
in  the  cause;  the  trustees  in  the  mean  tii^e  to  keep  possession  of  the  property 
and  account  for  all  receipts  and  expenditures.  An  amendment  to  the  bill 
was  afterwards  Qled,  which  prayed  an  account  to  be  taken  of  the  amount 
justly  due  to  all  parties,  and  for  a  foreclosure  and  sale  of  the  mortgaged 
premises.  Answers  ,and  cross-bills  were  filed,  neairly  all  the  bondholders  ap- 
pearing to  assert  their  respective  interests.  In  January,  1876,  the  cause  was 
removed  to  the  circuit  court  of  the  United  States,  and  further  proceedings 
took  place  In  that  court.  On  the  fifteenth  of  May,  1876,  the  trustees,  at  their 
own  request,  and  with  the  assent  of  all  parties,  were  by  decree  discharged 
from  the  custody  of  the  water-works,  and  the  president  and  secretary  of  the 
water  company  were  placed  in  charge;  but  it  was  stated  in  the  decree  that 
the  property  was  not  thereby  restored  to  the  company  itself,  but  to  be  oper- 
ated in  the  interest  of  the  bondholders,  and  at  all  times  subject  to  the  super- 
vision and  control  of  the  coui-t.  In  March,  1877,  a  few  days  after  the  filing 
of  the  bill  In  the  present  case,  a  decree  was  made  dismissing  Yardley's  bill 
and  the  several  cross-bills.  An  appeal  was  taken  to  this  court,  but  was  dis- 
missed for  want  of  prosecution.  On  the  second  of  June,  1879,  (after  the  final 
decree  was  made  in  the  present  case,)  the  circuit  court,  on  the  application  of 
the  New  York  Quaranty  &  Indemnity  Company  and  others,  holding  a  major- 
ity of  the  bonds,  made  a  decree  in  the  Yardley  suit,  in  pursuance  of  the  con- 
sent decrees  of  May  28, 1875,  and  May  15, 1876,  ordering  a  sale,  by  a  commis- 
sioner appointed  for  that  purpose,  of  all  the  franchises,  rights,  privileges,  and 
property  conveyed  by  the  deed  of  mortgage,  and  authorizing  the  commissioner 
to  receive  the  bonds  and  coupons  secured  by  the  mortgage  as  cash  in  pay- 
ment of  the  property,  and  foreclosing  the  equity  of  redemption.  In  answer 
to  an  application  of  the  appellants  here,  it  is  now  shown  by  the  appellees  that 
the  said  decree  for  sale  was  carried  into  effect  In  1880,  and  the  purchase  money 
paid,  and  that  In  June  of  that  year,  pending  this  appeal,  the  circuit  court 
made  a  decree  confirming  said  sale. 

In  the  present  case,  the  principal  defense  set  up  by  the  city  of  Memphis,  by 
answer  and  demurrer,  was  the  alleged  illegality  of  the  contract,  as  adjudged 
by  the  supreme  court  of  Tennessee.  It  was  also  insisted  that  there  was  a 
complete  and  adequate  remedy  at  law;  that  if  there  was  any  cause  of  action 
or  complaint,  it  was  vested  in  the  water  company  and  the  trustees  of  the 
mortgage,  all  of  whom  reside  in  Tennessee;  and  that  the  complainants,  if  they 
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haye  any  daim,  acquired  it  through  the  assignment  of  the  water  company, 
which,  itself,  could  not  maintain  a  suit  in  the  United  States  court.  The  cir- 
cuit court  concurred  in  the  view  taken  by  the  supreme  court  of  the  state,  and 
held  that  the  contract  on  the  part  of  the  city  was  t^tra  vires  and  void,  and 
disnaissed  the  bill  by  a  final  decree  rendered  May  27, 1879.  From  this  decree 
the  present  appeal  was  takeiL 

The  main  object  of  the  bill  was  to  enforce  the  performance  of  the 
contract  made  between  the  oity  of  Memphis  and  the  watn*  <tompa>n7: 
to  have  it  declared  binding,  and  to  compel  the  oity  to  pay  Che  rents  doe 
nnder  it,  in  order  that  they  might  be  applied  in  satisfaction  of  the 
bonds  held  by  the  complainants  and  others.  There  was  added,  it  is 
true,  a  prayer  for  the  foreclosure  and  sale  of  the  mortgaged  property, 
and  the  application  of  the  proceeds  to  the  payment  of  the  debts  re- 
ceived. Bat  this  latter  relief  was  already  provided  for  by  the  qon- 
sent  decrees  entered  in  the  Tardiey  suit,  which,  as  we  are  now  in- 
formed, have  been  carried  into  effect  at  the  instance  of  the  appellants 
themselves,  pending  this  appeal.  The  important  question  to  be  con- 
sidered is,  whether  the  principal  relief  prayed  for  can  be  granted  in 
this  suit. 

The  contract  sought  to  be  enforced  was  not  made  with  the  com- 
plainants ;  nor  has  it  ever  been  assigned  to  them.  It  was  made  with 
the  water  company,  and  its  interest  therein  was  assigned  to  the  trus- 
tees of  the  mortgage,  as  part  of  the  security  for  the  payment  of  the 
bonds  held  by  the  complainants.  Whatever  interest  the  complain- 
ants have  therein  they  derive  as  beneficiaries  under  the  mortgage, 
through  the  assignment  which  it  contained.  They  stand  in  no  better 
plight  for  the  maintenance  of  the  suit  than  the  trustees  would  if  they 
had  brought  it.  There  seems  to  be  no  reason,  indeed,  why  the  suit 
was  not  brought  by  the  trustees.  No  allegation  is  made  that  they 
were  even  unwilling  to  bring  it.  The  legal  interest  of  the  mortgage 
was  in  them,  and  they  were  the  proper  representatives  of  all  the 
bondholders,  and  the  most  proper  persons  to  protect  the  trust  in 
their  hands.  Indeed,  they  did  bring  a  suit  to  enforce  the  contract. 
The  action  at  law  brought  in  the  name  of  the  water  company  against 
the  city  for  the  recovery  of  the  first  installment  of  rent  was  prosecuted 
for  the  use  of  the  trustees;  and  this  was  really  the  proper  mode  of 
proceeding.  Had  the  judgment  in  that  case  been  a  final  one,  the 
questions  raised  in  this  cause  would  have  been  ret  judicata;  but  a  new 
trial  being  ordered  it  failed  to  have  this  effect.  Thereupon,  shortly 
after  the  decision  of  the  supreme  court  was  rendered,  the  principal 
bondholders,  without,  so  far  as  appears,  making  any  effort  to  have 
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that  Bait  farther  proseonted,  broaghi  this  soit  in  the  federal  court  in 
their  own  names  as  complainants,  and  seek  in  this  indirect  way  to 
accomplish  the  same  purpose  which  was  attempted  to  be  obtained  by 
the  direct  proceeding  in  the  state  court.  It  is  a  manifest  attempt  to 
evade  the  decision  of  the  case  by  that  court,  which  had  fall  and  ade- 
quate jurisdiction  of  the  subject. 

It  was  objected  in  limine,  by  the  demurrer  to  the  bill,  that  as  the 
complainants  claim  under  the  assignment  of  the  contract  made  to 
the  trustees,  the  circuit  court  had  no  jurisdiction,  because  the  water 
company,  with  which  the  contract  was  made,  and  which  made  the 
assignment,  is  a  citizen  of  Tennessee.  This  objection  ia  insisted  on 
I  here,  and  would  seem  to  be  conclusive,  if  the  citizenship  of  the  par 

I  ties  were  the  only  ground  of  jarisdiotion  of  the  circuit  court.     The 

[  •  ac^  of  March  8,  1875,  declares  that  no  circuit  or  district  court  shall 

1.  have  cognizance  of  any  suit  founded  on  contract  in  favor  of  an  as- 

!  signee,  unless  a  suit  might  have  been  prosecuted  in  such  court  to  recover 

'  thereon  if  no  assignment  had  been  made.    This  soit  i&  founded  on 

the  contract  between  the  city  and  the  water  company.     The  whole 
!  claim  of  the  bondholders  to  any  benefit  therefrom  depends  upon  the  aa> 

signment  thereof  contained  in  the  mortgage  deed;  and  although  the 
<  trustees  of  the  mortgage  are  the  real  assignees,  the  bondholders,  as 

I  cestui  que  tnute,  claim  under  them,  and  stand  on  no  higher  plane,  as 

I  regards  the  right  to  sue,  than  the  trustees  themselves.     The  com- 

I  plainants,  however,  insist  that  this  suit  is  cognizable  by  the  circuit  court 

'■  by  reason  of  that  court's  having  judicial  possession  and  control  of 

the  mortgaged  property  in  the  Yardley  suit.  The  bill  and  cross-bills 
in  that  suit,  it  has  been  seen,  were  dismissed;  but  the  parties  re- 
garded the  consent  deprees  entered  therein  as  giving  the  court  autiior- 
ity  to  keep  the  property  under  its  control,  and  to  cause  it  to  be  sold. 
Therefore,  so  far  as  relates  to  the  water-works  themselves,  and  all 
the  property  comprised  in  the  mortgage  which  is  susceptible  of  actual 
possession,  the  position  of  the  appellants  may -be  correct.  But  the 
claim  against  the  city  does  not  lie  in  possession,  but  in  contract 
alone.  The  contract  itself  may  be  subject  to  sale  as  part  of  the 
mortgage  assets;  but  the  proceeds  of  the  contract,  the  money  alleged 
to  be  due  from  the  city  to  the  water  company  under  it,  has  never 
been  reduced  to  possession,  and  the  city  of  Memphis  denies  its  lia- 
bility to  pay  it.  In  order  to  reduce  to  possession'  the  money  claimed 
to  be  due,  and  subject  it  to  the  control  of  the  court,  the  ordinary 
mode  of  enforcing  the  contract  must  be  resorted  to.  It  may  be  that 
the  circuit  court  had  the  power  to  direct  such  a  proceeding  to  be  had 
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as  anoillary  to  its  administration  of  the  mortgage  fond ;  bat  it  most 
be  a  proper  proceeding,  adapted  to  the  nature  of  the  demand.  If  a 
promissory  note  were  included  in  the  mortgage  fund,  and  the  parties 
liable  upon  it  should  refuse  to  pay  it,  the  cironit  ooort  might  proba* 
blj  order  the  trustees  of  the  mortgage  to  bring  an  action  on  the  note ; 
but  a  bill  in  equity  would  hardly  be  considered  a  proper  proceeding 
for  enforcing  its  collection. 

The  view  we  have  taken  with  regard  to  the  propriety  of  the  pro- 
ceeding in  this  case,  for  enforcing  the  contract  against  the  city,  ren- 
ders it  onneoessary  to  determine  the  qnestion  raised  on  the  assign- 
ment of  it  by  a  citizen  of  Tennessee.  Whether  the  contract  is  or  is 
not  a  valid  one,  and,  if  valid,  what  are  the  obligations  of  the  city  nn- 
der  it,  and  the  damages  for  the  breach  thereof,  are  pure  questions  of 
law,  which  the  city  cannot,  under  ordinary  oircamstances,  be  com- 
pelled to  litigate  with  any  other  party  than  the  water  company  or  its 
legal  assigns.  If  the  parties  having  the  legal  interest  refuse  to  sue, 
those  having  the  beneficial  interest  will  be  authorized  to  nse  their 
names  on  giving  them  proper  indemnity  against  costs.  The  city  has 
a  right  to  be  confronted  with  those  who  have  the  legal  interest  in  the 
contract,  nnless  they  absolntely  refnse  the  nse  of  their  names,  or 
special  ciroamstances  exist  which  wonld  prevent  or  greatly  embarrass 
the  prosecution  of  the  suit.  It  does  not  lose  its  right  to  a  trial  at 
law  by  any  pledges  or  assignments  which  the  water  company  may 
make  of  its  interest  in  the  contract.  Such  pledges  or  assignments 
may  create  equitable  rights  in  regard  to  that  interest,  as  between  the 
water  company  and  the  assignees;  but  the  contract,  so  far  as  the  city 
is  concerned,  remains  a  matter  of  legal  cognizance.  If  a  inerohant 
should  pledge  his  bills  receivable  as  security  for  a  loan,  any  equitable 
rights  which  arise  between  him  and  his  pledgees  may  be  adjudged  iii 
equity ;  bnt  the  makers  and  acceptors  of  the  bills  must  be  sued  thereon 
at  law.  And  so,  here,  while  the  equities  between  the  water  com- 
pany as  mortgagor  and  the  mortgagees,  or  those  claiming  nnder  them, 
(snob  as  the  right  of  redemption,  etc.,)  m^y  be  determined  by  a  court 
of  eqnilly,  the  legal  demand  against  the  city  on  the  contract  is  cogni- 
zable at  law,  and  should  be  prosecuted  i|i  the  ordinary  courts  of  law, 
as  was  done  in  the  action  brought  in  the  name  of  the  water  company 
against  the  city.  Every  question  arising  on  the  contract  in  this  suit 
is  determinable  in  an  action  at  law,  and  was  determined  in  the  ac- 
tion referred  to. 

Becnrring  for  a  moment  to  the  leading  facts,  how  does  the  ease 
really  stand  ?     The  trustees  of  the  mortgage,  on  default  of  the  water 
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company  in  payment  of  interest,  took  possession  of  its  works,  iCnd 
carried  them  on.  In  i>erforming  this  daty  they  foond,  or  supposed 
they  had  found,  that  certain  rents  had  accrued  and  were  accruing 
from  the  city  for  the  use  of  the  hydrants,  under  the  contract  in  ques- 
tion, which  rents  the  city  refused  to  pay.  To  establish  the  contract 
and  recover  these  rents,  their  remedy  was  clear  and  adequate  by  an 
action  at  law  m  the  name  of  the  water  company.  They  brought  such 
an  action  and  failed  by  the  adverse  decision  of  the  supreme  court  of 
Tennessee.  Then  the  bondholders,  dissatisfied  with  this  result, 
brought  this  suit  in  equity  in  the  federal  court  for  the  purpose  of 
raising  the  same  questions  anew.  It  is  difficult  to  see  how  they  ac- 
quired any  hght  to  transfer  the  controversy  from  a  court  of  law  to 
a  court  of  equity.  The  fact  that  they  have  only  a  beneficial  interest 
is  not  of  itself  sufficient.  Whether  the  legal  interest  in  the  contract 
remained  in  the  water  company  or  became  vested  in  the  trustees, 
an  action  at  law  could  have  been  brought  in  the  name  of  the  party 
having  it.  There  is  no  allegation  in  the  bill  thai  either  of  these 
parties  were  applied  to,  or  that  they  refused  to  allow  such  an  action 
to  be  brought  in  their  names. 

We  have  lately  decided,  after  full  consideration  of  the  authorities, 
in  the  case  of  Hayward  v.  Andrewt,  6  Morr.  Trans.  629,  [S.  G.  1  Sdp. 
Gt.  Bep.  544,]  that  an  assignee  of  a  chose  in  action  on  which  a  com- 
plete and  adequate  remedy  exists  at  law,  cannot,  merely  because  as 
such  assignee  his  interest  is  an  inequitable  one,  bring  a  suit  in  equity 
for  the  recovery  of  the  demand.  He  must  bring  an  action  at  law  in 
the  name  of  the  assignor  to  his  own  use.  This  is  true  of  all  legal 
demands  standing  in  the  name  of  the  trustee,  and  held  for  the  bene- 
fit of  cestui!  que  trutt.  Besides  the  authorities  cited  in  Hayward 
V.  Andrews,  reference  maybe  made  to  Mitf.  PL  123, 125;  Willis,  Eq. 
PI.  435,  note  g;  Adair  v.  Winchester,  7  Gill  &  J.  114;  Moseley  v. 
Boush,  4  Band.  392;  Doggett  t.  Hart,  5  Fla.  215;  Smiley  v.  Bell, 
Martin  &  T.  878 ;  and  Eng.  &  Am.  Notes  to  Ryally.  BoUes,  2  White 
&  T.  Lead.  Gas.  Eq.  1567,.  1670,  (Ed.  1877.) 

In  view  of  the  early  enactment  by  congress  in  the  sixteenth  seeti(m 
of  the  judiciary  act,  (Bev.  St.  §  723,)  declaring  "that  suits  in  equity 
shall  not  be  sustained  in  either  of  the- courts  of  the  United  States  in 
any  case  where  plain,  adequate,  and  complete  remedy  may  be  had  at 
law,"  the  rule  laid  down  in  Hayward  v.  Andrews  is  entitled  to  special 
consideration  from  the  courts  of  the  United  States.  This  enactment 
certainly  means  something;  and,  if  only  declaratory  of  what  was  always 
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the  law,  it  must,  at  least,  have  been  intended  to  emphasize  the  rule, 
and  to  impress  it  upon  the  attention  of  the  courts. 

"We  think  that  the  present  ease  clearly  falls  within  the  rule.  The 
bill  alleges  no  special  circumstances  which  can  properly  take  it  out  of 
its  operation.  The  fact  that  there  are  many  beneficiaries  entitled  to 
a  distribution  of  the  fund  is  not  sufficient  for  that  purpose.  All  the 
property  covered  by  the  mortgage  deed  constitntes  one  fund^  and  is 
to  be  brought  together  and  administered  as  such  by  first  discharging 
the  expenses  of  the  trust,  and  distributing  the  residue  among  the 
bondholders  pro  rata.  There  is  no  such  division  and  separation  of 
interests  into  distinct  parcels  as  existed  in  the  case  of  F^eld  v.  Mayor 
of  New  York,  reported  in  6  N.  Y.  179.  The  whole  beneficiary  interest 
is  a  unit,  and  is  represented  by  the  trustees  of  the  mortgage;  and 
the  case  presents  no  difficulty  or  embarrassment  in  the  way  of  an 
action  at  law. 

We  think,  therefore,  that  the  bill  could  have  been  properly  dis- 
missed on  this  ground  alone ;  and  this  renders  it  nnneoessary  for  oa 
to  consider  the  other  questions  in  the  ease. 

The  decree  of  the  circuit  court  is  affirmed. 


(los  V.  a  »» 

nNrnto  Statbb  «.  The  Ncsbtba  Senoba  db  Bbola,  her  Tackle,  etc. 

(March  12. 1888.) 

Prizb— Oaftitrb  wrrHOUT  Probabus  Oauhb — HaAsoBB  ot  DAXAeBs— Unttbd 
Statbs  as  CAptob— Liabilitt. 

When  it  has  been  decided  on  a  former  appeal  that  the  capture  of  a  vessel  by  the 
army  and  navy  of  the  United  States  was  without  probable  cause,  and  that  the 
owner  was  entitled  to  a  reasonable  indemnity  for  the  losses  sustained,  the 
measure  of  such  indemnity  would  be  reasonable  demurrage  for  such  time  as  it 
was  detained  by  the  United  States,  estimated  at  the  rate  per  day  fixed  in  the  char- 
ter-party entered  into  by  the  government  authorities  with  the  captain  of  the  ves- 
sel, including  reasonable  compensation  for  the  pay  and  expenses  of  an  agent 
to  look  after  the  interests  of  the  owners  up  to  the  time  of  the  delivery  of  the 
vessel  to  the  navy  department  by  the  court. 

It  Is  the  duty  of  a  captor  to  institute  Judicial  proceedings  for  the  condemnation  n/ 
bis  prize  without  nnnecessary  delay,  and,  if  be  fails  in  this,  the  court  may,  in 
case  of  restitution,  decree  demurrage  against  him  as  damages,  and  under  the 
law  of  nations  this  rule  applies  to  the  United  States  as  captors. 

When  the  United  States,  through  the  executive  of  the  nation,  waive  their  right  to 
exemption  from  suit  and  ask  the  prize  court  to  complete  the  adjudication  of  a 
cause  which  was  rightfully  begun  in  that  jurisdiction,  the  government  is  bound 
by  the  submission,  and  it  is  the  duty  of  the  court  to  proceed  to  the  final  deter- 
inination  of  all  questions  legitimately  involved. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Sonth' 
•m  District  of  New  Tork. 

Atft.  Atty.  Oen.  Maury,  for  the  United  States. 

Wm.  AUei}  Butler  and  W.  R.  Beebe,  for  appellee. 

Waite,  C.  J.  The  facts  to  be  considered  on  this  appeal  are  as  fol- 
lows: 

The  steamer  Nuestra  Senora  de  Begla  was  built  in  New  York  for  the  claim- 
ant, a  railroad  company  in  Cuba,  created  by  the  laws  of  Spain.  She  was  de- 
livei'ed  to  an  agent  of  the  claimant  on  the  sixth  of  November,  1861,  and  sailed 
for  Havana  in  command  of  a  Spanish  master.  She  was  a  side-wheel  steamer 
of  about  SOU  tons  burden,  built  to  run  on  a  ferry  between  Havana  and  a  ter- 
minus of  the  railroad  company's  railroad.  On  her  way  down  the  coast  she 
went  into  Port  Royal,  and  while  there  the  quartermaster  of  the  United  States 
at  that  post  offered  to  purchase  her  for  the  use  of  the  government.  The  mas- 
ter denlined  to  sell,  as  he  had  no  authority.  She  was  then,  on  the  twenty-ninth 
of  November,  seized  by  order  of  Oen.  Thomas  W.  Sherman,  in  command  of 
the  United  States  forces.  In  communicating  the  fact  of  the  seizure  to  the 
adjutant  general  of  the  army,  on  the  second  of  December,  the  general  said: 
"  If  this  steamer  I  have  seized  is  oon8scated  she  should  be  left  here.  She  is 
just  the  thing  we  want,  and  admirably  adapted  for  these  waters  and  our  pur- 
pose. She  is  new,  and  exactly  such  a  boat  as  they  have  at  the  Jersey  City 
ferry  in  New  York.  Will  ctury  1,000  men,  and  will  draw' not  over  six  or 
seven  feet." 

No  judicial  proceedings  were  instituted  for  her  condemnation,  but  at  some 
time,  before  December  16th,  the  following  charter-party  was  entered  into: 

"Articles  of  agreement  made  this  — ^ day  of  December,  1861,  between 

,  captain  of  the  steam  ferry-boat  Nuestra  Senora  de  Begla,  for  and 

on  l)ehalf  of  the  owners  of  the  said  ferry-boat,  of  the  first  part,  and  Captain 
Bufus  Saxton,  as  assistant  quartermaster  in  the  United  Slates  army,  for 
and  on  behalf  of  the  United  States  of  America,  of  the  second  parl^  wit- 
nesseth : 

"That  the  said  party  of  the  first  part,  for  and  in  consideration  of  the  pay- 
ment hereinafter  promised  to  be  well  and  truly  made  by  the  said  party  of. the 
Becoiid  part,  hath  chartered  to  the  United  States  the  steam  ferry-boat  Nuestra 
Senora  de  Kegla,  with  all  her  tackle,  apparel,  furniture,  and  machinery,  to  be 
used  for  transporting  troops,  stores,  or  other  things,  as  the  said  party  of  the 
second  part  may  direct. 

"A.nd  the  said  party  of  the  second  part  doth  agree,  for  and  in  consideration 
3f  the  faithful  performance  of  the  above  duty,  that  the  said  party  of  the  first 
part  shall  receive  the  sum  of  9200  for  each  and  every  day  the  said  boat  may 
be  kept  in  service,  said  steam  ferry-boat  to  be  kept  staunch,  sound,  and 
strong,  and  her  machineiy  in  good  running  order  and  condition,  by  the  said 
party  of  the  first  part. 

"  It  is  understood  by  the  parties  to  this  agreement  that  in  case  the  said 
steam  ferry-boat  shall  be  confiscated  to  the  United  States,  then  this  contract 
shall  be  void;  otherwise  to  remain  in  full  force  and  virtue. 

"It  is  furthermore  understood  by  the  parties  to  this  agreement  that  the  said 
vteam  feny-boat  is  not  to  be  run  outside  of  the  bar  of  Port  Boytd,  but  at  auy 
and  all  points  on  the  rivers  and  creeks  that  connect  with  Breed  river. 
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"  This  contract  to  commence  on  the  sixteenth  day  of  December  1861,  and 
continue  in  force  10  days,  after  which  each  party  has  a  right  to  cancel  the 
Mun& 

"  In  witnesss  whereof  the  undersigned  have  hereunlo  afiSxed  their  hands 
and  sealB,  at  iQltoa  Head,  S.  C,  the  day  and  date  flist  above  written. 

."[S'd]  Ygmaoio  A.  Bktnai^.    I  l.  8.1 

*•  fS'dl  B.  Saxton,  Tl,  8.1 

"Capt-U.  S.  Army,  Chief  Quartermaster,  E.  Cr 

The  testimony  shows  that  6200  s  day  was  a  fair  price  for  the  use  of  the 
▼essel  at  that  place  at  that  time.  One*  witness,  competent  to  judge,  testified 
to  that  effect,  and  no  attempt  was  made  by  the  United  States  to  contradict 
tiim. 

The  vessel  was  kept  in  the  possession  or  under  the  control  of  the  quarter- 
master until  the  twenty-ninth  of  January,  when  she  was  in  form  delivered  to 
the  flag  ofScer  of  the  navy  In  command  at  tha1>  station.  She  was,  however, 
kept  in  constant  use  by  the  government  as  a  transport,  in  the  way  contem- 
plated by  the  charter,  from  the  sixteenth  of  December  until  about  the  flrst  of 
March,  when  she  was  sent  to  New  York.  No  judicial  proceedings  were  begun 
against  her  until  the  ninth  of  June,  when  a  libel  of  information  in  prize  was 
filed  in  the  district  court  for  the  southern  district  of  New  York  by  the  United 
States,  in  behalf' of  themselves  "and  of  the  naval  captors  in  interest."  She 
was  attached  on  the  same  day  by  the  marshal,  and  the  usual  monition  was 
issued  and  served.  The  owner  filed  a  claim  on  the  ninth  of  July.  No  further 
proceedings  were  had  until  the  twenty-second  of  August,  when  the  following 
oixler  was  entered: 

"On  reading  and  filing  a  notice  of  motion  and  a  verified  copy  of  a  letter 
from  the  secretary  of  the  navy,  stating  that  the  navy  department  desires  to 
obtain  possession  of  the  steamer  Nuestra  Senora  de  Regla^  and  on  hearing 
Mr.  E.  Delatield  Smith,  United  States  district  attorney,  in  support' of  the  mo- 
tion, and  Mr.  W.  B.  fieebe,  proctor  for  the  claimants,  in  opposition  thereto,  it 
is  hereby  ordered  that  tbe  said  steamer  Nuestra  Senora  de  Regla  be  appraised 
by  Benjamin  P.  Delano,  United  States  naval  constructor,  and  Benjamin  F. 
G^irvin,  chief  engineer,  both  now  stationed  at  tbe  navy  yard.  New  York,  and 
John  Inglis;  that  such  appraisement  be  filed  with  all  convenient  speed  with 
the  clerk  of  this  court;  that  thereafter  said  steamer  be  delivered  to  the  navy 
department  for  the  use  of  the  government,  upon  filing  in  cburt  a  certificate 
of  the  assistant  treasurer  of  the  United  States  in  New  York  that  the  amount 
of  the  appraisement  has  been  deposited  in  the  United  States  treasury,  subject 
to  the  order  and  disposal  of  the  court  on  final  decree  in  the  case. 

"Samuel  B.  Bbtts." 

The  letter  of  the  secretary  of  the  navy  referred  to  in  this  order  is  as  fol 
lows: 

"Navy  Department,  August  11, 1862 
"Sm:  The  department  will  take  the  steamer  Nuestra  Senora  de  Begla  at 
the  appraisement  of  825,000. 

"  It  desires  early  information,  if  practicable,  as  to  the  appraisement  In  the 
ease  of  the  Annie,  the  Stettin,  and  the  Memphis. 

"  I  am,  respectfully,  your  obedient  servant, 

*' Gideon  Welues." 
T.3— 19 
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The  vessel  was  valued  by  two  of  the  appraisers  at  $28,000,  and  by  the  third 
at  S30,000,  and  immediately  delivered  to  the  navy  department,  although  the 
certlQcate  of  deposit  prsvided  for  was  never  filed.  The  cause  was  heard  on 
the  twentieth  of  June,  1863,  and  a  decree  entered  directing  that  the  vessel  be 
restored  to  the  owner,  but  reserving  all  questions  of  costs,  and  damages  re- 
sulting from  the  capture,  for  future  hearing  and  determination.  On  the 
fifteenth  of  October,  1868,  the  following  entry  was  made  in  the  cause: 

"  It  having  been  mutually  agreed  between  the  counsel  for  the  respective 

.parties  tliat  the  said  vessel,  in  the  above  decision,  was  immediately  taken  into 
the  possession  and  use  of  the  United  States  under  a  charter-party,  and  deliv- 
ered them  thereunder,  and  so  remained  without  molestation  from  the  claim- 
ants, on  motion  of  the  counsel  for  the  vessel,  and  with  the  assent  of  the 
United  States  attorney,  it  is  ordered  by  the  court  that  further  proceedings 
and  litigation  be  stayed  in  the  above  cause,  to  the  end  that  all  questions  of 
damages,  reserved  in  the  decision  of  the  court  in  the  term  of  -June  last,  may 
be  considered  and  adjusted  by  the  government  of  the  United  States  in  the  ap- 
plication, and  with  the  concurrence  of  the  government  of  Spain. 

"  Samuel  K.  Bktts." 

On  the  twentieth  of  May,  1870,  the  following  letter  was  addressed  to  the 
Spanish  minister  in  Washington  by  the  secretary  of  state: 

«  Department  of  State,  Washington,  May  20, 1870. 

"Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the 
fifth  instant  in  relation  to  the  Spanish  steamer  Nuestra  Senora  de  Begla,  and 
the  claim  which  arose  in  consequence  of  her  seizure  by  the  United  States  au- 
thorities in  1861. 

"The  district  court  of  the  United  States  for  the  southern  district  of  New 
York,  after  deciding  that  the  claimants  were  entitled  to  restitution  of  the 
vessel,  made  an  order  suspending  proceedings,  to  the  end  that  the  question  of 
damages  might  be  considered  and  adjusted  by  the  government  on  the  appli- 
cation and  With  the  concurrence  of  that  of  Spain. 

"  Without  referring  to  the  reasons  which  have  so  long  delayed  any  arrange- 
ment between  the  two  governments,  I  have  now  to  say  that  it  will  be  most 
satisfactory  to  the  government  that  the  parties  interested  should  apply  to  the 
court,  which  still  retains  jurisdiction  of  the  case,  to  obtain  such  further  re- 
lief as  justice  may  demand,  and  in  the  mode  which  that  tribunal  shall  deem 
most  proper  and  convenient. 

"  I  avail  myself  of  this  occasion  to  offer  to  yon  assurances  of  my  very  high 
consideration.  J.  C.  Bancroft  Davis, 

"Acting  Secretary  of  State." 

On  the  second  of  June  following,  the  cause  was  referred  to  one  of  the  com- 
missioners of  the  court  to  ascertain  the  amount  of  damages  the  claimant  had 
sustained  by  the  seizure  and  detention  of  the  vessel.  The  commissioner  made 
his  report  on  the  twentieth  of  May,  1871.  fixing  the  damages  for  the  detention 
at  the  rate  of  8200  a  day  from  November  29, 1861,  to  June  20, 1863,  the  date 
of  the  decree  for  restoration,  with  interest  at  6  per  cent,  per  annum,  amount- 
ing to  6167,370.66|,  and  allowing  for  the  expenses  and  services  of  an  agent, 
remaining  with  and  attending  to  the  vessel,  S5,680;  for  counsel  fee  in  defend- 
ing the  proceedings,  $5,000;  and  for  the  value  of  the  vessel  at  the  date  she 
should  have  been  restored,  with  interest  added,  $36,833.33};  or  a  total  of 
9211,884.    Exceptions  were  taken  to  this  report  by  the  United  gtates,  but 
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iihey  were  overraled,  and  a  decree  rendered  for  the  fuU  amount  allowed  hj 
the  master,  with  interest  added. 

From  that  decree  an  appeal  was  taken  to  this  court,  where,  at  the  October 
term,  1872,  it  was  decided  "that  the  vessel  was  not  lawful  prize  of  war  or 
subject  of  capture,  and  the  corporation  which  owned  hd  is  doubtless  entitled 
to  fair  indemnity  for  the  losses  sustained  by  the  seizure  and  employment  of 
the  vessel ;  but  it  may  be  well  doubted  whether  it  is  flot  more  properly  a  sub- 
ject of  diplomatic  adjustment  than  determination  by  the  courts."  It  was  also 
said  in  the  opinion:  "The  decree  of  the  district  court  included  the  sum  of. 
95,000  for  counsel  fees.  We  think  that  the  amount  was  greatly  excessive, 
and  the  allowance  for  counsel  fees  wholly  unwarranted."  For  the  errors  thus 
indicated  the  decree  was  reversed.  The  Nueatra  Senora  de  RegH,  17  Wall. 
81.  The  case  was  then  remanded  for  farther  proceedings  in  accordance  with 
the  opinion.  On  the  twenty-second  of  July,  1873,  after  the  mandate  was  Qled, 
a  second  refei^nce  was  made  to  tbe  commissioner  "to  assess  the  damages  of 
the  claimant  of  the  vessel  sustained  by  him  in  consequence  of  the  seizure  and 
detention  of  the  vessel,  and  that  on  such  reference  all  the  proofs  already  taken 
in  the  cause  or  before  the  referee  be  used,  together  with  such  other  proofs  as 
may  be  put  in  by  either  party." 

Under  this  reference  tbe  commissioner  again  reported  that  the  United  States 
continued  to  use  the  vessel  after  she  was  taken  possession  of  by  the  navy  de- 
partment pursuant  to  the  order  of  August  22, 1862,  until  the  twentieth  of 
June,  1863,  the  date  of  the  decree  for  her  restoration,  and  that  she  had  never 
been  restored  to  the  owners,  or  her  value  paid.    He  therefore  allowed — 

For  detention  from  November  29, 1861,  to  June  20, 1868.  568 

days,  at  9200  per  day, 9113,600  00 

Interest  at  6  per  cent,  to  date  of  report,         •           •  81,698  00 

For  value  of  vessel,  ascertained  to  be      •           •           •          •  80,000  00 

Interest  from  Jupe  20, 1863,    -           -           -           -  21,549  00 

For  expenses  of  agent,  568  days  at  910,  •           •          •          -  5,680  00 

9252,527  00 

To  this  report  exceptions  were  filed  on  behalf  of  the  United  States,  but  they 
were  overruled  by  the  court,  and  a  decree  entered  March  8,  1879,  for  the 
amount  found  due,  with  interest  from  the  date  of  the  report,  or  in  all  9308,- 
932.88.    From  that  decree  this  appeal  was  taken. 

That  the  steamer  was  not  lawM  prize  or  the  subject  of  capture 
was  expressly  decided  on  the  former  appeal.  It  was  also  impliedly  set- 
tled that  the  capture  was  without  probable  caase,  for  it  was  said  the 
owner  was  undoubtedly  entitled  to  a  fair  indemnity  for  the  losses  sus- 
tained, the  only  difQcultj  being  as  to  the  amount.  These  questions 
are,  therefore,  no  longer  open.  Clark  v.  Keith,  decided  at  tbe  present 
term,  [1  Sop.  Ct.  Rbsp.  668;]  Sup'rt  v.  Kennieott,  94  U.  S.  499. 

The  first  of  the  remaining  questions  to  be  considered  is  whether  & 
decree  can  be  entered  against  the  United  States  for  damages.  Ad 
the  capture  was  made  by  the  army,  or  by  the  army  and  navy  operat- 
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ing  together,  it  innred  exclnsively  to  the  benefit  of  the  Unitecl 
States.  There  is  no  distribution  of  prize  money  in  such  a  case. 
V.  S.  V.  Steam.VetaeU  of  War,  decided  at  this  term,  [1  Sup.  Gt.  Bep. 
589;]  The  Siren,  13  Wall.  391.  The  United  States  were,  therefore, 
in  legal  effect  the  captors,  and  they  came  voluntarily  into  court  to 
secure  for  themselves  the  bene&t  of  what  had  been  done.  They  de- 
liberately adopted  the  acts  of  the  military  and  naval  officers  as  their 
own,  and  came,  as  captors,  to  condemn  their  prize.  Offers  to  pur- 
chase the  vessel  were  made  and  declined  before  she  was  seized,  and  i 
soon  after  the  seizure  she  was  chartered  and  put  into  actual  use  with-  i 
out  any  attempt  at  securing  an  adjudication.  It  is  evident,  also,  that  j 
the  capture  must  have  been  the  subject  of  diplomatic  correspond- 
ence between  the  government  of  Spain  and  the  United  States  before 
the  vessel  was  brought  in  for  adjudication,  because  on  the  sixth  of 
May,  1862,  after  the  vessel  got  to  New  York,  and  before  the  libel  was 
filed,  Mr.  Seward,  the  then  secretary  of  state,  wrote  the  district  at- 
torney for  the  southern  district  of  New  York  as  follows : 

"Sib:  Noticing  the  arrival  at  New  York  of  the  Spanish  steamer  Nuestra 
Senora  de  la  Begla,  which  was  seized  at  Port  Royal  by  General  Sherman  for 
an  alleged  illegal  breach  of  neutrality,  I  now  transmit  the  papers  found  on 
hoard  of  her,  and  an  abstract  of  tbem  which  I  caused  to  be  prepared  and  which 
you  may  find  usefuL" 

Although  the  libel  was  filed  on  the  ninth  of  June,  1863,  and  the 
claim  was  promptly  put  in,  the  adjudication  was  not  had  until  June 
of  the  following  year,  when  all  further  proceedings  were  stayed  with 
the  consent  of  both  parties  to  await  an  adjustment  of  damages  by  the 
two  governments.  Nothing  further  was  done  until  nearly  seven  years 
afterwards,  when  the  secretary  of  state  informed  the  Spanish  govern- 
ment of  the  wish  of  the  United  States  that  the  parties  interested 
should  apply  to  the  court,  which  still  retained  jurisdiction,  for  such 
relief  as  justice  demanded,  and  in  the  mode  that  tribunal  should  deem 
most  proper  and  convenient.  Thereupon,  on  motion  of  the  claimant, 
and  with  the  consent  of  the  United  States  district  attorney,  the  reference 
was  ordered  to  ascertain  the  damages.  Under  these  ciroumstanceB 
we  cannot  but  think  the  United  States  have  voluntarily  submitted 
themselves  to  the  court  at  the  instance  of  the  Spanish  government, 
and  with  the  consent  of  the  claimant,  for  the  purpose  of  having  the 
questions  of  damages  growing  out  of  the  capture  judicially  settled  ac- 
cording to  the  rules  applicable  to  private  persons  in  like  cases. 

It  is  objected,  however,  that  the  executive  department  of  the  gov- . 
wnment  had  no  power,  in  the  absence  of  express  legislative  authority, 
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to  make  such  a  sabmission.     It  was  the  doty  of  the  United  States, 
under  the  law  of  nations,  to  bring  all  captured  vessels  into  a  prize 
coart  for  adjudication.    If  that  had  not  been  done  in  this  instance, 
the  Spanish  government  would  have  had  just  cause  of  complaint,  and 
oonld  have  demanded  reparation  for  the  wrongs  that  had  been  done 
one  of  its  subjects.     The  executive  department  had  the  right  to 
bring  the  suit.    In  that  suit  it  had  been  determined  that  the  cap- 
ture was  unlawfnl.     Necessarily,  therefore,  the  question  of  dam- 
ages to  the  owner  of  the  captured  vessel  arose.     Since,  without  the 
consent  of  the  United  States,  no  judgment  for  damages  could  he 
rendered  against  them  in  the  pending  suit  that  could  be  enforced  by 
execution,  the  Spanish  government  had  the  right  to  assume  the 
prosecution  of  the  claim,  and  it  did.     Necessarily  the  negotiations  on 
the  part  of  the  United  States  under  this  claim  were  conducted  by  the 
executive.    After  long  delay  no  agreement  "was  reached,  and  as  a  last 
resort  for  ending  the  controversy  it  was  determined  to  refer  the  whole 
matter  to  the  court  for  judicial  inquiry  and  determination.     We  see 
no  reason  why  this  might  not  be  done  in  such  a  case.     It  is  true,  any 
judgment  that  may  be  rendered  cannot  be  judicially  enforced,  but  the 
questions  to  be  settled  are  judicial  in  their  character,  and  are  in- 
cidents to  the  sait  which  the  United  States  were  required  to  bring 
to  enforce  their  rights  as  captors.     It  is  too  late  now  to  insist  that 
the  case  is  not  one  of  prize,  because  in  the  libel  it  is  expressly  alleged 
that  the  vessel  was  captured  as  lawful  prize,  and  condemnation  was 
asked  on  that  account.     When,  therefore,  the  United  States,  through 
the  executive  of  the  nation,  waived  their  right  to  exemption  from  suit, 
and  asked  the  prize  court  to  complete  the  adjudication  of  a  cause 
which  was  rightfully  begun  in  that  jurisdiction,  we  think  the  govern- 
ment is  bound  by  the  submission,  and  that  it  is  the  duty  of  the  court 
to  proceed  to  the  final  determination  of  all  the  questions  legitimately 
involved. 

The  next  inquiry  is  as  to  the  amount  of  damages.  The  duty  of  a 
captor  is  to  institute  judicial  proceedings  for  the  condemnation  of  his 
prize  without  unnecessary  delay,  and  if  he  fails  in  this  the  court  may, 
in  case  of  restitution,  decree  demurrage  against  him  as  damages. 
This  rule  is  well  settled.  2  Wheat.  App.  11 ;  The  AppoUon,  9  Wheat. 
377;  Tlie  Lively,  1  Gall.  327;  The  Gorier  Maritimo,  1  Bob.  287. 

Upon  the  facts  in  this  case  there  can  be  no  doubt  of  the  propriety 
of  such  an  allowance  for  the  extraordinary  detention  of  the  vessel 
before  she  was  delivered  up  for  adjudication,  especially  since  she  waB 
detained  for  the  express  purpose  of  use  by  the  United  States.     And 
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as  to  the  amount  of  the  allowance  ihete  is  no  opportunity  for  discus- 
sion. The  United  States  wers  willing  and  aotuallj  contracted  to  pay 
$200  a  day  for  her  use  if  she  was  not  in  fact  lawful  prize,  and  that 
is  shown  to  have  been  a  reasonable  price  for  her  charter  at  the  time. 
She  was  seized  on  the  twenty-ninth  of  November,  and  it  is  fair  to 
assume  that  if  due  diligence  had  been  used  she  might  have  been  sur- 
rendered for  adjudication  by  the  sixteenth  of  December,  when  her 
charter  began  to  run.  She  was  not  actually  surrendered  until  the 
ninth  of  June — a  delay  of  175  days  beyond  what  was  necessary.  It 
is  not  disputed  that  her  value  at  that  time  was  $30,000.  She  cost 
when  built  $50,000,  and  was  new  when  captured.  As  she  has  never 
been  restored  under  the  order  to  that  effect,  there  can  be  no  doubt  of 
the  liability  of  the  United  States  for  her  value,  when  at  their  request 
she  was  delivered  into  their  possession  by  the  court.  It  is  not  a  mat- 
ter of  any  importance  that  the  certificate  of  deposit  in  the  treasury  of 
the  amount  of  her  appraised  value  was  not  filed.  By  taking  the  ves- 
sel on  the  terms  imposed  by  the  court,  the  United  States  impliedly 
agreed  to  restore  her  in  as  good  condition  as  she  was  when  taken,  or 
pay  her  value  in  money.  By  the  surrender  of  the  vessel  for  adjudi- 
cation, the  United  States  relieved  themselves  from  any  further  liabil- 
ity for  damages  in  the  way  of  demurrage,  and  became  bound  for  the 
vessel  instead. 

The  allowance  for  demurrage  includes  reasonable  compensation 
for  the  pay  and  expenses  of  an  agent  to  look  after  the  interests  of 
the  owners  up  to  the  time  of  the  delivery  of  the  vessel  to  the  navy 
department  by  the  court.  After  that  no  agent  was  necessary.  From 
that  time  the  case  stood  as  though  a  sale  had  been  made  and  the  pro- 
ceeds paid  into  the  registry  of  the  court. 

Our  conclusion  is  that  damages  should  be  allowed  as  follows: 

For  unnecessary  and  unusual  delay  in  proceeding  to  adjudication,  175 

days,  at  $200, 935,000 

For  value  of  vessel,  -  -  -  -  80,000 


In  all,      •  •  •  •  •  .  •  .      65,000 

To  which  add  interest,  at  the  rate  of  6  per  cent,  per  annum,  from 
the  time  of  the  order  of  restitution,  June  20,  1863,  until  the  decree. 

The  decree  of  the  district  court  is  reversed,  and  the  cause  remanded 
with  instructions  to  enter  another  decree  in  accordance  with  this 
opinion. 
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(107  U.  8.  591) 

Uhioh  Ifiusi  Co.  or  Nbw  Tobk  v.  Southbb  and  another. 

(March  12, 1883.) 

BAIUtOAS   MOBTeAQXS— FoRSOLOSnBB— RECBnrBRSHIP— OPBBATIRa    EZFBKSES— 

Patment  out  of  FmiD  in  Court. 

When  a  court  of  chancery  appoints  a  receiver  of  mihoad  property  pending  pro- 
ceedings for  foreclosure,  it  may  Impose  such  terms  in  reference  to  the  payment 
from  the  income  during  the  receiTership  of  outstanding  debts,  for  labor,  sup- 
plies, equipment,  or  permanent  improvement  of  the  mortgaged  property,  as  may, 
nnder  the  circumstances  of  the  particular  case,  appear  reasonable ;  and  the 
fund  in  court  on  foreclosure  sale  cannot  be  diverted  from  the  payment  of  such 
claims  for  labor  and  supplies. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Illinois. 

S.  Corning  Judd  and  W.  F.  Whitehome,  for  appellant. 

T.  C.  Mather,  for  appellee. 

Waite,  C.  J.  This  appeal  was  taken  because  of  a  difference  of 
opinion  between  the  circuit  judge  and  the  district  judge,  holding  the 
circuit  court,  as  to  a  matter  decided,  and  the  facts  on  which  the  ques- 
tions oerti&ed  depend  may  be  stated  as  follows : 

On  the  seventh  of  October,  1871,  the  Cairo  &  St.  Louis  Railroad  (Company 
mortgaged  Its  property,  franchises,  tolls,  incomes,  and  profits  to  the  Union 
Trust  Company  of  New  York,  to  secure  an  issue  of  bonds  amounting  in  the 
aggregate  to  $2,500,000.  Default  was  made  in  the  payment  of  interest  fall- 
ing due  October  1, 1873,  and  semi-annually  thereafter.  On  the  sixth  of  De- 
cember, 1877,  the  trust  company  Bled  its  bill  in  the  circuit  court  of  the 
United  States  for  the  southern  district  of  Illinois  to  foreclose  the  mortgage. 
In  the  bill  it  is,  among  other  things,  averred  that  the  company  is  insolvent; 
"that  many  and  large  claims  exist  against  said  railroad  company  of  the  char> 
acter  known  as  floating  debt;  and  that  unless  a  receiver  is  appointed  *  *  * 
great,  irreparable  daraaga  to  said  bondholders  will  ensue,  and  the  property 
will  be  liable  to  be  greatly  depreciatiad,  and  to  be  involved  in  useless  litiga- 
tion ;  and  your  orator  and  its  bondholders  will  lose  the  benefit  thereof  as  a 
security  for  the  payment  of  said  bonds."  Upon  this  allegation  it  was  prayed 
that  the  "  court  will  appoint  a  receiver  according  to  the  course  and  practice  of 
this  court,  yrith  the  usual  powers  of  receivers  iu  like  cases." 

As  soon  as  the  bill  was  filed  a  receiver  was  appointed,  and  in  making  the 
appointment  the  court,  of  its  own  motion,  entered  the  following  order:  "And 
said  receiver,  after  paying  the  expenses  of  operating,  maintaining,  and  re- 
pairing said  railroad  and  property,  and  after  making  such  other  payments 
herein  authorized  as  are  or  may  be  necessary  for  the  conduct  of  such  receiv- 
ership, shall  pay  and  discharge  all  amounts  due  and  owing  by  said  railroad 
company  for  labor,  or  supplies,  that  may  have  accrued  in  the  openUiion  and 
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maintenance  of  suoh  railroad  property  within  six  montb>  immediately  pre- 
ceding the  rendition  of  this  decree." 

In  1876  the  railroad  compaay  paid  $3,000  to  the  beneficiaries  under  the 
mortgage  on  aooount  of  their  expenses,  to  a  much  larger  amount,  in  keeping 
an  agency  in  the  United  Stat^  and  in  connection  with  the  forbearance 
which  they  had  given  the  company  in  respect  to  overdue  interest.  Previous 
to  the  appointment  of  the  receiver  none  of  the  current  income  of  the  com- 
pany, except  this  single  amount,  had  been  paid  to  the  bondholders. 

When  the  order  in  respect  to  debts  for  labor  and  supplies  was  entered,  the 
court  instituted  no  special  inquiries  in  respect  to  the  use  which  had  been 
made  of  the  income  prior  to  that  time. 

The  receiver  thus  appointed  took  possession  of  the  property  and  operated 
the  road  until  the  end  of  the  year  1881,  and  after  a  sale  had  been  perfected 
under  a  decree  of  foreclosure.  During  the  receivership  the  net  earnings  of 
the  road,  after  paying  all  operating  expenses,  exceeded  $200,000.  The  whole 
amount  was,  however,  under  the  orders  of  the  court,  with  the  consent  of  the 
trust  company,  from  time  to  time,  expended  "in  purchasing  additional 
grounds,  rolling-stock,  etc.,  and  in  making  permanent  repairs  and  improve- 
ments upon  s^d  railroad  property,  instead  of  discharging  therewith  the  claims 
of  [against]  tlie  railroad  company  for  labor,  materials,  and  supplies  "  during 
the  six  months  immediately  preceding  the  appointment  of  the  receiver,  and 
when  the  property  was  finally  sold  over  $65,000  of  these  debts  remained  un- 
paid. Among  them  was  one  to  E.  E.  Souther  &  Brother  amounting  to 
8532.14  for  supplies.  On  the  ninth  of  May,  1878.  after  the  receiver  got 
into  possession  of  the  road.  Souther  So  Brother  filed  in  the  suit  for  foreclosure 
an  intervening  petition  praying  for  the  allowanoe  of  their  claim  and  its  pay- 
ment. On  the  sixteenth  of  May  the  claim  was  allowed  and  the  receiver  di- 
rected to  pay  it  out  of  the  net  earnings,  "and  before  any  improvemenU 
or  ameliorations  are  made  upon  the  property  in  his  hands  as  receiver."  On 
the  fifth  of  June  lx>th  the  trust  company  and  receiver  filed  motions  to 
set  aside  this  order.  These  motions  remaining  undisposed  of,  the  road  was 
sold  under  a  decree  of  foreclosure  in  1881,  and  brought  only  $4,000,000,  when 
the  amount  due  under  the  mortgage  was  84,300,000  and  some  more.  After 
the  report  of  the  sale  was  made,  and  a  deficiency  appeared,  the  court,  on  the 
eighth  of  September,  1882,  set  aside  the  order  fot  the  payment  of  the 
debt  to  the  interveners  and  allowed  the  trust  company  to  answer.  An  an- 
swer was  filed  and  proof  taken  which  disclosed  the  foregoing  facts.  Upon 
the  facts  so  established  one  of  the  questions  which  arose  was  whether,  under 
the  circumstances,  the  court  had  the  right  to  make  an  order  directing  the 
payment  of  the  claim.  The  circuit  judge  was  of  the  opinion  that  it  had,  and 
a  decree  was  entered  accordingly.    From  that  decree  this  appeal  was  takeu. 

It  seems  to  us  that  the  question  certified  is  fully  disposed  of  by  the 
case  of  Foidick  v.  Schall,  99  U.  8. 251,  where  it  was  said :  "We  have  no 
doubt  that  when  a  court  of  chancery  is  asked  by  railroad  mortgagees 
to  appoint  a  receiver  of  railroad  property,  pending  4>roceeding8  for 
inreclosure,  the  court,  in  the  exercise  of  a  sound  judicial  discretion, 


Digitized  by 


Google 


VNIOM  TBUBT  OO.  V.  BOOTHEB.  297 

may,  as  a  condition  of  isBning  the  neoesaary  order,  impose  sneh  terms 
in  referenoe  to  the  payment  from  the  income  daring  the  receivership 
of  oatstanding  debts  for  labor,  sapplies,  equipment,  or  permanent  im- 
provement of  the  mortgaged  property  as  may,  under  the  ciroamstanoes 
of  the  particular  case,  appear  to  be  reasonable. "  To  this  we  adhere, 
and,  in  oar  opinion,  the  right  to  impose  terms  does  not  depend  alone 
un  whether  current  earnings  have  been  used  to  pay  the  mortgage  debt, 
principal  or  interest,  instead  of  oarrent  expenses.  MUtenberger  v. 
Logansport,  C.  ds  P.  Ry.  Co.  decided  at  the  present  term,  [1  Sop.  Ct. 
Bbp.  140.]  Many  other  oiroamstances  may  make  such  an  order  rea- 
sonable, and  this  case  famishes  a  striking  example.  The  first  default 
in  the  payment  of  interest  under  the  mortgage  occurred  in  October, 
1873.  The  bondholders  did  not  see  fit  to  take  possession,  as  they  had 
the  right  to  do,  when  the  default  had  continued  for  six  months.  On  the 
contrary,  notwithstanding  no  payments  of  interest  were  made,  they 
allowed  the  company  to  operate  the  road  and  incur  obligations  there- 
for until  December,  1877.  This  was  evidently  in  the  hope  that  their 
condition  would  be  improved  by  the  delay,  for,  to  effect  the  forbear- 
ance they  established  an  agency  and  incurred  expenses  to  an  amount 
much  larger  than  the  $3,000  reimbursed  by  the  company.  Prior  to 
the  appointment  of  the  receiver  the  gross  earnings  do  not  appear  to 
have  been  enough  to  pay  expenses,  but  afterwards  they  yielded  a  very 
considerable  surplus.  There  cannot  be  a  doubt  that  it  was  for  the 
interest  of  the  bondholders  that  the  road  should  be  kept  in  operation, 
and  as  they  did  not  see  fit  to  take  possession  while  it  could  only  be 
operated  at  a  loss,  it  was  certainly  not  an  abuse  of  judicial  discretion 
for  the  court  to  order,  as  a  condition  of  granting  their  application  for 
a  receiver,  that  debts  incurred  by  the  company  in  thus  protecting  the 
security  should  be  paid  from  the  income  of  the  receivership,  if,  in 
consequence  of  an  increase  of  revenue,  it  could  be  done. 

The  income  of  the  receivership,  instead  of  being  applied  in  a(*cord- 
ance  with  the  order  to  pay  the  debts  for  the  supplies  and  labor,  was 
used  with  the  consent,  and.  it  may  fairly  be  inferred,  at  th»  request,' 
of  the  bondholders,  to  buy  additional  grounds,  rolling  stock,  etc.,  and 
to  make  permanent  improvements,  thus  adding  to  the  ralue  of  the 
property,  which  was  afterwards  sold.  There  is  nothing  whatever  to 
indicate  that  in  thus  using  the  income  it  was  the  .ntention  of  the 
court  to  revoke  the  original  order.  It  seems  to  have  been  found,  in 
the  administration  of  the  cause,  that  by  using  the  income  to  add  to 
the  value  of  the  fixed  property  the  interests  of  all  parties  would  be 
promoted,  and  so  the  fund,  which  in  equity  belonged  to  the  labor  and 
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sapply  creditors,  'was  for  the  time  being  diverted  from  them  and  pot 
into  improvements  and  additions,  the  proceeds  of  which  are  now  in 
court.  It  is  not  to  be  presumed  that  this  diversion  would  have  been 
authorized  if  the  valoe  of  the  property  added  to  and  improved  was 
not  to  be  correspondingly  increased.  Clearly,  therefore,  on  the  face 
of  the  transaction,  the  fond  in  coart  represents  in  equity  the  income 
which  belongs  to  the  labor  and  supply  creditors  as  well  as  the  mort- 
gage ^curity,  and  there  was  no  impropriety  in  appropriating  it  as 
far  as  necessary  to  pay  the  creditors  specially  provided  for  when  the 
receiver  was  appointed.  Such  a  practice,  under  proper  circum- 
stances, was  approved  in  Fosdiek  v.  Schall,  vii  nvpra,  and  seems  to 
OS  eminently  just. 

There  were  other  questions  certified  in  the  case,  but  as  we  answer 
the  one  which  has  been  particularly  stated  in  the  affirmative,  and 
nothing  more  is  needed  to  sustain  the  decree,  the  others  wiU  not  be 
considered  further  than  has  already  been  done  incidentally. 

The  decree  of  the  circuit  court  is  affirmed. 


(107  u.  S.  S»S) 

UmoN  Tbust  Co.  or  New  Tobk  v.  FirzoBBAij). 

(Uarch  12, 1883.) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South* 
em  District  of  Illinois. 

S.  Gaming  Jvdd  and  W.  F.  Whitehouu,  for  appellant'. 

Thos.  C.  Fletcher,  for  appellee. 

W&iTE,  C.  J.  The  facts  and  questions  certified  in  this  caBe  are  in 
all  material  respects  like  those  in  the  Union  Trust  Co,  v.  SotUher, 
just  decided,  [ante,  296.]  Without,  therefore,  answering  the  ques- 
tions further  than  by  reference  to  what  has  been  said  in  that  case,  we 
affirm  the  decree. 
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(107  U.  a  ES6) 

Umoir  Tbtot  Go.  of  Niiw  Tobk  v.  Walzsb. 

(March  12, 1883.) 

OiuEDrroBfl  OF  Corfobation' — AssioNBs  OF  Claois— RraRT  TO  Rkcoteb. 

The  assignee  of  the  original  creditors  of  a  corporation  may  recover  their  claims 
against  the  income  of  the  mortgaged  premises,  because  in  equity  the  earnings 
of  the  company  constitute  a  fund  for  the  payment  of  the  expenses  which  their 
claims  represent,  before  any  income  arises  which  ought  to  be  applied  to  the  dis- 
charge of  the  mortgage  debt     Union  Trtut  Co.  ▼.  Souther,  distinguished. 

Appeal  from  the  Giroaii  Goort  of  the  United  States  for  the  South* 
em  Diatriot  of  lUinois. 

8.  Coming  Judd  and  W.  F.  Whitehome,  for  appellant. 

i^s.  C.  Fletcher,  for  appellee. 

Waits,  G.  J.  This  case  differs  from  that  of  the  Union  Trutt  Co.  t. 
Souther  only  in  the  fact  that  Walker,  the  present  intervenor  and  ap' 
pellee,  is  the  assignee  by  porohase  from  the  original  holders  of  the 
claims  he  seeks  to  have  paid,  and  one  of  the  questions  certified  is 
whether,  being  an  assignee  and  not  an  original  holder,  he  is  entitled  to 
payment.  We  have  no  hesitation  in  answering  this  question  in  the 
affirmative.  As  was  said  in  Foedick  t.  Sehall,  99  U.  S.  253,  these  cred- 
itors  are  paid,  not  beoause  they  have  in  law  a  lien  on  the  mortgaged 
property  or  the  income,  but  because  in  equity  the  earnings  of  the  com- 
pany constitute  a  fund  for  the  payment  of  the  expenses  which  their 
claims  represent,  before  any  income  arises  which  ought  to  be  applied 
to  the  discharge  of  the  mortgage  debt.  Under  such  circumstances,  it 
is  a  matter  of  no  importance  that  the  original  creditor  has  parted  with 
the  claim.  The  right  is  one  that  attaches  to  the  debt  and  not  to  the 
person  of  the  original  creditor.  Consequently  the  right  passes  with 
an  assignment  of  the  debt. 

The  decree  is  affirmed. 
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(108  U.  S.  IM) 

Gbossuit  and  others,  (limited,)  Interrenon,  v.  Gtrr  or  Nbw  Obiaasi 

and  others. 

(March  12, 1888.) 

Srbob  moK  Btatx  Coubt— Rkyiew— Fbiubral  Qosstiok— Rxoobd. 

In  cases  brought  up  on  error  from  the  supreme  court  of  Loaisiana  the  record  may 
be  referred  to,  if  necessary,  to  determine  whether  the  judgment  Is  one  we  have 
authority  to  review ;  and  where,  on  inspection  of  ihc  record,  it  appears  that 
the  case  was  disposed  of  before  the  federal  question  was  reached,  this  court  has 
no  jurisdiction  and  the  appeal  will  be  dismissed  on  motion. 

In.  Error  to  the  Supreme  Goari  of  the  State  of  Loaisiana.  On  mo- 
tion to  dismiss. 

H.  C.  Miller,  for  plaintiff  in  error. 

B.  B.  Forman,  lot  defendant  in  error. 

Waitk,  G.  J.  The  record  shows  that  the  defendants  in  error 
soaght  to  enjoin  the  collection  of  a  jadgment  against  their  property 
to  enforce  an  assessment  under  the  drainage  laws  of  Louisiana,  (1) 
because  under  the  operation  of- the  laws  authorizing  the  judgment 
nothing  more  remained  to  be  paid  thereon ;  and  (2)  because  the  judg- 
ment had,  in  terms,  been  released  and  discharged  by  certain  acts  of 
the  general  assembly  of  the  state,  passed  in  1877  and  1878.  If  the 
case  was  decided  below  on  the  first  of  these  grounds  no  federal  ques- 
tion is  involved. 

It  was  settled  long  ago  that,  in  oases  coming  to  this  court  from  the 
supreme  court  of  Louisiana,  the  opinion  of  the  court  below,  as  set 
out  in  the  record,  may  be  referred  to,  if  necessary,  to  determine 
whether  the  judgment  is  one  we  have  authority  to  review.  Armstrong 
V.  Treasurer  of  Knox  Co.  16  Pet.  285;  Almonster  v.  Kenton,  9  How. 
9;  Grand  Gulf  R.  U.  d  Bkg.  Go.  v.  Marshall,  13  How.  167;  Cousin 
V.  Blanc,  19  How.  207;  Murdoch  v.  Memphis,  20  Wall.  633.  From 
the  statement  of  the  case  and  the  opinion  found  in  this  record,  it  is 
manifest  the  decision  was  placed  entirely  on  the  ground  that  the  judg- 
ment was  not  collectible  under  the  lawas  it  stood  before  the  acts  of  1876 
and  1877  were  passed.  Consequently  the  case  was  disposed  of  be- 
fore the  federal  question  presented  by  the  pleadings  was  reached, 
and  that  question  was  not  and  need  not  have  been  decided. 

Under  these  circumstances  we  have  no  jurisdiction,  and  the  motion 
to  dismiss  is  granted. 
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CooHBAir  and  otbers,  SarriTors,  eto.,  v.  Sohkji,  late  Colleotor.  etc. 

SoHELii,  late  Colleotor,  eto.,  v.  Coohban  and  another.  Survivors,  eto. 

(March  19, 1883.) 

CuBTom  DuTDBS— Cotton  L&cbs,  Kro.— Mahtjfaohtreb  of  Cottos— DBSiawA- 
Tioira  nr  Statuts  Conbtbuxi>— Fbss  Ohasokablb. 

By  Schedule  D  to  the  act  of  July  30, 1846,  (9  St.  at  Large,  46,)  a  dtttj  of  25  per 
cent,  ad  valorem  was  imposed  on  "cotton  laces,  cotton insertinga,"  and  "man- 
ofactuTes  composed  wholly  of  cotton,  not  otherwise  provided  for."  By  section 
i  of  the  act  of  Marcli  8, 1867,  (11  St.  at  Large,  192,)  the  duties  on  the  articles 
enumerated  in  Schedules  C  and  D  of  the  act  of  1846  were  fixed  at  24  and  19  per 
cent.,  respectively,  "with  si/ch  exceptioDs  as  are  heteinafter  made."  By  sec- 
tion 2  of  the  act  of  1857,  "  all  manufactures  composed  wholly  of  cotton,  which 
are  bleached,  printed,  painted,  or  dyed,  and  delaines,"  were  transferred  to 
Schedule  C.  Held,  that  laces  and  insertlngs  composed  wholly  of  cotton,  and 
bleached  or  dyed,  were  dutiable  at  24  per  cent.,  under  the  act  of  1Q57. 

The  designations  qualifled  by  the  word  "  cotton,"  In  the  act  of  1846,  are  designa- 
tions of  articles  by  special  description,  as  contradistinguished  from  designa- 
tions by  a  commercial  name  or  a  name  of  trade,  and  are  designations  of  qual- 
ity and  material. 

Under  section  2  of  the  act  of  March  2, 1799,  (1  St.  at  Large,  706,)  the  following  fees 
are  not  chargeable  at  the  custom-house:  ▲  fee  for  putting  on  an  iuvo  ce  a 
stamp  or  certificate  as  to  the  presentation  of  the  invoice ;  a  fee  for  an  oath  to 
an  entry  or  for  a  jurat  to  such  oath ;  a  fee  for  an  order  from  the  collector  to 
the  storekeeper  to  deliver  examined  packaices. 

In  Error  to  the  Girouit  Goort  of  the  United  States  for  the  Southern 
District  of  New  York. 

Oeorge  Bliss,  for  Cochran. 

Sol.  Gen.  Phillips,  for  Schell,  late  collector. 

Blatchfobd.  J.  This  is  a  suit  commenced  in  1863,  by  the  mem- 
bers of  the  firm  of  S.  Cochran  &  Co.,  against  the  collector  of  the  port 
of  New  York.  As  tried  in  the  circuit  court  it  involved  the  recovery 
back  of  duties  paid  on  cotton  laces  and  cotton  insertings  imported 
from  abroad  in  1857,  1868,  1859,  1860,  and  1861.  and  of  fees 
paid  at  the  cnstom-hou^e.  The  Itfoes  and  insertings  were  composed 
wholly  of  cotton,  and  were  "either  bleached  or  dyed,"  The  collector 
charged  a  duty  on  them  of  24  per  cent,  ad  valorem,  the  importers 
claiming  that  the  proper  duty  was  19  per  cent,  ad  valorem.  At  the 
trial  the  court  instructed  the  jnry  that  the  duty  was  correctly  assessed 
and  that  the  plaintiffs  conld  not  recover. 

The  question  as  to  the  fees  involved  four  items.  On  the  presenta- 
tion of  an  invoice  and  an  entry,  the  colleotor,  before  he  would  receiye 
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them  as  oolleolior,  impressed  on  each  invoioe,  for  the  oonvenienoe  and 
security  of  himself  and  the  government,  a  stamp  or  certificate,  eerti- 
fying  in  the  name  of  a  deputy  oolleotor  that  the  invoice  was  pre- 
sented "on  entry"  on  such  a  day.  On  each  entry,  one  of  the  plain- 
tiffs' firm  was  required  to  make  and  sobscribe  before  the  collector  or 
his  deputy  the  owner's  or  consignee's  oath.  For  each  of  such  stamps 
the  collector  exacted  20  cents,  and  for  each  of  such  oaths  20  cents.  He 
also  exacted  a  fee  of  20  cents  for  each  permit  to  land  the  merchan- 
dise embraced  in  each  entry  on  which  the  duties  had  been  paid  or 
secured,  such  permit  being  signed  by  the  collector  and  the  naval  ofiS- 
cer.  Said  three  fees  of  20  cents  were  paid  -with  the  duties,  and 
otherwise  no  permit  for  the  landing  and  delivery  of  the  goods  could 
be  obtained.  The  pennit  to  land  covered  all  the  goods  embraced  in 
the  entry,  but  at  least  one  package  of  each  invoice,  and  one  package 
in  every  ten  packages  of  each  invoioe,  were,  by  order  of  the  collector, 
designated  on  each  invoioe,  and  each  entry,  and  also  on  the  permit, 
to  be  sent,  and  were  sent,  to  the  public  store  for  examination  and  ap- 
praisement ;  and,  after  they  had  been  examined  and  appraised  and 
reported  on,  an  order  was  required  by  the  plaintiffs'  firm,  signed  by 
the  collector  alone,  to  the  storekeeper,  to  deliver  such  examined  pack- 
ages to  the  plaintiffs'  firm.  For  every  such  order,  without  which  the 
examined  packages  could  not  be  obtained,  the  collector  exacted  a 
fee  of  20  cents.  At  the  trial,  the  plaintiffs  conceded  that  the  fee  for 
the  permit  was  legal.  The  court  directed  a  verdict  for  the  plaintiffs 
for  the  amounts  exacted  for  the  other  three  fees,  with  interest,  being 
$1,734.80,  and,  after  a  judgment  for  the  plaintiffs  therefor,  with 
costs,  the  plaintiffs  sued  out  a  writ  of  error  based  on  their  failure  to 
recover  the  alleged  excess  of  duty  exacted  on  the  laces  and  insertings, 
and  the  defendant  sued  out  a  writ  of  error  based  on  the  recovery  for 
the  three  alleged  illegal  fees. 

By  Schedule  D  of  the  act  of  July  80, 1846,  (9  St.  at  Large,  46,)  a  duty 
of  25  per  cent,  ad  valorem  was  imposed  on  "cotton  laces,  cotton  in- 
sertings, cotton  trimming  laces,  cotton  laces  and  braids,"  and  "man- 
ufactures composed  wholly  of  cotfon,  not  otherwise  provided  for." 

By  section  1  of  the  act  of  March  8,  1S57,  (11  St.  at  Large,  192.) 
it  was  enacted  that  after  July  1,  1857,  ad  valorem  duties  should  be 
imposed  in  lieu  of  those  then  imposed  on  imported  goods,  as  follows : 
"Upon  the  articles  enumerated  in  Schedules  A  and  B"  of  the  tariff 
act  of  1846,  a  duty  of  80  per  cent.,  "and  upon  those  ennmerated  in 
Schedule,  C,  D,  E,  P,  G,  and  H  of  said  act,"  the  duties  of  24, 19, 16, 
12.  8,  and  4  per  cent.,  respectively,  "with  such  exceptions  as  are  here- 
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inafter  made."  The  sebedoles  above  mentioned  reBpeotively  im- 
posed duties  of  100, 40,  80,  26,  20, 15,  10,  and  6  per  cent. 

Thas  far  eotton  laoes  and  eotton  iDsertings,  being  in  Schedule  D 
of  the  act  of  1846  at  25  per  cent.,  were  reduced  by  the  act  of  1857, 
with  the  other  articles  in  schedule  D,  to  19  per  cent.  Bat  section  2 
of  the  act  of  1857  provided  "that  all  manufactores  composed  wholly 
of  cotton,  which  are  bleached,  printed,  painted,  or  died,  and  delaines, 
shall  be  transferred  to  Schedule  C."  Under  this  provision  it  would 
seem  very  plain  that  the  goods  in  the  present  case  were  subject  to  a 
duty  of  24  per  cent.,  and  not  of  19  per  cent.  If  section  1  of  the  act 
of  1867  had  merely  reduced  from  26  per  cent,  to  19  per  cent,  the 
doty  on  the  articles  specially  mentioned  in  Schedule  D  of  the  act  of 
1846,  without  exception,  the  duty  on  the  goods  in  question  would  have 
been  reduced  to  19  per  cent.  But  the  enactment  was  distinct  that 
there  shoold  be  excepted  out  of  the  reduction  "all  manufactures  com- 
posed wholly  of  cotton,  which  are  bleached,  printed,  painted,  or  dyed, 
and  delaines,"  and  that  they  should  go  into  Schedule  G,  the  24  per 
cent,  schedule. 

The  contention  for  the  plaintiff  is  that,  as  cotton  laces  and  cotton 
insertings  were  made  dutiable  by  those  names  in  the  act  of  1846, 
they  are  not  to  be  affected  by  the  subsequent  general  provision  as  to 
manufactures  composed  wholly  of  cotton. 

Schedule  G  of  the  act  of  1846  imposed  a  duty  of  80  per  cent,  on 
"ootton  cords,  gimps,  and  galloons,"  and  on  "manufactures  of  cotton, 
*  *  *  if  embroidered  or  tamboured  in  the  loom,  or  otherwise,  by 
machinery,  or  with  the  needle,  or  other  process."  Schedule  E  im- 
posed a  dnty  of  20  per  cent,  on  "caps,  gloves,  leggins,  mits,  socks, 
stockings,  wove  shirts,  and  drawers,  made  on  frames,  composed 
wholly  of  cotton,  worn  by  men,  women,  and  children,"  and  on  "velvet, 
in  the  piece,  composed  wholly  of  ootton."  These  provisions,  and 
the  one  in  Schedule  D  as  to  cotton  laoes,  etc.,  relate  to  goods  made 
of  cotton  entirely.  Those  goods  are  all  of  them  goods  to  which,  as 
"mannfactures  composed  wholly  of  eotton,"  section  2  of  the  act  of 
1857  applies,  transferring  them,  when  bleached,  printed,  painted,  or 
dyed,  to  the  24  per  cent,  schedule.  Schedule  G.  The  duty  on  them  had 
been  80,  Ss5,  and  20  per  cent,  respectively.  But  for  such  transfer  the 
new  duty  on  those  in  Schedules  B  and  E  would  have  been  19  and  15.  A 
new  uniform  rate  of  24  was  imposed,  and -while  the  80  was  reduced 
by  6  per  cent.,  the  25  was  reduced  by  only  1,  and  the  20  was  in- 
creased by  4.  This  indicates  an  intention,  in  the  aot  of  1857,  to  im- 
pose,  in  general,  on  manufactures  composed  wholly  of  ootton,  when 
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bleached,  printed,  painted,  or  dyed,  a  relatively  higher  duty  as  oom- 
pared  with  other  articles  named  in  the  act  of  1846. 

The  expression  "manafactures  composed  wholly  of  oottqn"  is  not 
foand  in  the  act  of  1846.  It  is  in  that  act  qualified  by  the  words 
"not  otherwise  provided  for."  In  the  act  of  1867  the  expression  is 
"all  manafactures  composed  wholly  of  cotton,  which  are  bleached," 
etc.  If  the  words  "mauufactores  composed  wholly  of  cotton,"  un- 
qualified, and  the  words  "cotton  laces,"  and  "cotton  insertiugs,"  had 
all  of  them  been  found  in  the  act  of  1846,  as  the  general  expression 
would  not  have  embraced  the  specific  terms  in  that  act,  for  dutiable 
purposes,  though  including  them  in  general  language,  it  would  be 
reasonable  to  say  that  the  general  expression  in  a  later  act  would 
not  inolude  the  specific  terms,  for  dutiable  purposes.  But  the  fact 
that  the  general  expression,  as  used  in  Schedule  D  of  the  act  of  1846, 
is  qualified  by  the  words  "not  otherwise  provided  for,"  shows  that 
there  were  manufactures  composed  wholly  of  cotton  otherwise  pro- 
vided  for ;  that  is,  in  other  items  in  that  act.  Thus,  besides  the  em- 
broidered and  tamboured  manufactures  of  cotton  provided  for  in 
Schedule  C  of  that  act,  there  are  cords,  gimps,  galloons,  laces,  insert- 
ings,  trimming  laces,  laces  and  braids,  each  with  the  word  "cotton" 
prefixed,  indicating  manufactures  composed  wholly  of  cotton,  and 
there  are  also  the  articles  composed  wholly  of  cotton  named  in  Sched- 
ule E.  The  material  "cotton"  is  the  thing  of  special  mark,  as  the 
sole  material  in  the  manufacture.  In  this  view  it  cannot  properly 
be  said  that  these  manufactured  articles,  manufactures  of  cotton 
composed  wholly  of  cotton,  designated  in  the  act  of  1846  always  by 
the  epithet  "cotton"  applied  to  them,  are  not  embraced,  for  dutiable 
purposes,  in  the  terms  "all  manufactures  composed  wholly  of  cot- 
ton," in  section  2  of  the  act  of  1857. 

The  designations  qualified  by  the  word  "cotton,"  in  the  act  of 
1846,  are  designations  of  articles  by  special  description,  as  contra- 
distinguished from  designations  by  a  commercial  name  or  a  name  of 
trade.  They  are  designations  of  qnality  and  material.  The  articles 
referred  to,  named  in  Schedules  C,  D,  and  E  of  the  act  of  1846,  are 
all  of  them  manufactures  wholly  of  cotton;  but  under  that  act  they 
were  not  all  subject  to  the  same  duty,  and  so  that  act  designates  them 
substantially  as  manufactures  wholly  of  cotton  which  are  gimps  at 
80  per  cent;,  manufactures  wholly  of  cotton  which  are  laces  or  insert- 
ings  at  25  per  cent.,  manufactures  wholly  of  cotton  which  are  stock- 
ings, made  on  frames  and  worn  by  human  beings,  at  20  per  cent., 
and  so  on.     But  for  the  exceptions  provided  for  by  section  1  of  the 
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•ot  of  1857  the  daties  on  those  articles,  if  bleaohad,  printed,  painted, 
or  dyed,  wonid  have  been  reduced  to  24, 19,  and  15  per  cent.,  reapect- 
ively,  but  section  2  of  that  act  says,  in  substance,  that  manofactares 
wholly  of  eotton  which  are  gimps,  or  laces,  or  inserting^,  or  stockings, 
and  so  on,  shall,  all  of  them,  be  subject  to  24  per  cent.  duty.  This 
was  the  view  applied  by  Mr.  Justice  Nelson,  in  Reimer  t.  ScheU,  4 
Blatcbf.  G.  C.  328,  in  1859,  to  colored  cotton  hosiery,  under  the 
provisions  in  question,  and  we  think  it  a  sound  one.  It  was  the  view 
adopted  by  the  cirooit  court-  in  this  ease.  There  is  no  question  of 
eommereial  designation.  Henise,  the  cases  cited  and  relied  on  by  the 
importers  are  not  oases  in  their  favor. 

Homer  v.  TheCoUeetor,  1  Wall.  486,  in  1868,  was  a  case  in  which 
SCr.  Justice  Nelson  delivered  the  opinion  of  this  court.  It  was  a 
case  under  these  same  statutes.  Almonds  were  dutiable,  by  that 
name,  at  40  per  cent,  in  Schedule  B  of  the  act  of  1846.  Under  the 
act  of  1857  the  duty  on  the  articles  in  said  Schedule  B  was  reduced 
to  and  fixed  at  30  per  cent.,  and  the  collector  exacted  that  duty  on 
almonds.  It  was  contended  that  as,  by  section  2  of  the  latter  act, 
"fruits,  green,  ripe,  or  dried,"  were  transferred  to  Schedule  G,  and  so 
made  subject  to  only  8  per  eent.  duty,  almonds  were  so  transferred, 
as  being  "fruits,  green,  ripe,  or  dried."  An  attempt  was  made,  at 
the  trial,  to  show  that  at  the  time  the  act  of  1857  was  passed,  almonds 
were  fruit,  green,  ripe,  or  dried,  according  to  the  commercial  under- 
standing of  those  terms  in  the  markets  of  this  country,  and  questions 
were  certified  to  this  court,  on  a  division  of  opinion  in  the  circuit  "^ 
court,  as  to  the  proper  duty  on  almonds,  and  as  to  the  admissibility 
of  such  evidence.  It  was  contended,  for  the  importer,  that  the  term 
"dried  fruits,"  in  popular  meaning,  included  almonds.  The  govern- 
ment claimed  that  the  term  "almonds"  was  a  specific  name,  and, 
therefore,  commercial  nomenclature  had  no  application.  This  court 
held  that  inquiry  as  to  whether,  in  a  commercial  sense,  almonds 
were  dried  fruit,  had  nothing  to  do  with  the  question,  as  a  duty  had 
been  imposed  on  almonds,  eo  nomine,  almost  immemorially;  and  that, 
as  almonds  were  charged  specifically  with  a  duty  of  40  per  cent,  in 
the  act  of  1846,  and  were  not  named  as  almonds  in  the  changes  in 
the  act  of  1857,  and  full  effect  could  be  given  to  the  term  "fruit, 
dried,"  without  including  almonds  in  it,  it  followed  that  almonds 
were  dutiable  at  30  per  cent.  There  is  nothing  in  this  decision  that 
overrules  that  in  Reimer  v.  SeheU,  or  that  aids  the  importers  in  the 
present  case.  The  act  of  1846,  in  substance,  mentions  manufactures 
T.2— 20 
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wholly  of  cotton  which  are  laoes  or  inseriingB,  bleached  or  dyed,  and 
section  2  of  the  act  of  1857  mentions  them  in  naming  manufactures 
composed  wholly  of  cotton,  bleached  or  dyed. 

Nor  does  the  case  of  Reiehe  t.  Smythe,  18  Wall.  162,  as  to  birds, 
apply.  That  case  was  decided  on  the  ground  that  the  word  "ani- 
mals," in  the  act  of  1861,  did  not  include  "birds,"  and  so  could  not 
include  them  in  the  act  of  1866. 

There  is  nothing  in  Smythe  ▼.  Fltke,  23  Wall.  374,  or  in  Arthur  y. 
MorrUon,  96  U.  S.  108,  which  applies  to  this  case. 

T^e  case  'of  Movius  y.  Arthur,  95  U.  S.  144,  was  decided  on  the 
same  view  as  that  of  Homer  v.  The  Collector.  "Patent  leather"  had 
been  dutiable  by  that  name  in  the  acts  of  1861  and  1862.  The  act 
of  1872  imposed  a  less  duty  on  "skins  dressed  and  finished,  of  all 
kinds."  This  court  held  that  patent  leather  continued  subject  to  the 
former  duty,  on  the  view  that,  although  patent  leather  was  a  finished 
skin,  something  was  done  to  it  after  it  could  be  called  a  finished  skin 
to  make  patent  leather  of  it,  and  that  it  could  not  have  been  intended 
to  include  patent  leather  in  the  general  designation  of  "finished 
skins." 

In  Arthur  t.  Lahey,  96  U.  8.  112,  the  subject  of  duty  was  laces, 
manufactures  of  silk,  on  which  a  duty  of  60  par  cent,  was  esfaoted, 
under  the  act  of  1864,  as  "silk  laoes."  It  was  contended  that  they 
were  dutiable  at  80  per  cent,  as  "thread  laoes,"  under  the  act  of 
1861,  as  amended  by  the  act  of  1862.  The  question  being  submitted 
to  the  jury  whether  they  were  commercially  known  as  "thread  laoes," 
although  made  of  silk,  it  was  found  that  they  were,  and  the  plaintiffs 
had  a  verdict.  This  court  held  that  the  qoestion  was  one  of  commercial 
designation,  and  that  the  prior  specifie  designation  of  "thread  laces" 
must  prevail  over  the  words  "silk  laoes,"  it  appearing  that  there 
were  thread  laces  of  cotton  and  thread  laoes  of  silk,  and  articles  com- 
mercially known  as  silk  laces,  the  designation  of  "thread  lace"  de- 
pending on  the  mode  of  manufacture.  The  principle  of  that  case 
and  of  kindred  cases,  such  as  Arthur  v.  Rheima,  96  U.  B.  148,  is  that 
the  specific  designation  of  an  article  by  a  commercial  name  will  pre- 
vail over  a  general  term  in  a  later  act,  and  has  no  application  to  the 
present  case,  which  is  not,  as  to  cotton  laces  and  cotton  insertings, 
one  of  designation  by  a  commercial  name. 

The  bill  of  exceptions  in  the  present  case  states  that  previously  to 
about  1879  there  was  no  cotton  laces  printed  or  dyed,  and  that  from 
1850  to  1861  there  were  many  goods  composed  wholly  of  cotton,  and 
bleached,  printed,  painted,  colored,  or  dyed,  such  as  calicoes,  (prints,) 
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lawns,  handkerchiefs,  velvets,  and  velveteens,  and  cotton  piece  goods 
generallj.  If,  when  section  2  of  the  act  of  1^57  was  enacted,  the 
words  "printed"  and  "painted",  were  not  applicable  to  laces,  it  does 
not  follow  that  the  provision  is  to  be  limited  to  saoh  cotton  articles 
as  were  then  printed  or  painted  as  well  as  bleached  or  dyed.  It  in- 
cludes any  article  which,  as  then  known,  satisfied  any  one  of  the 
conditions.  We  see  no  warrant  for  the  view  that  the  act  of  1857 
applies  only  to  piece  goods. 

It  results  from  these  views  that  the  goods  in  question  were  subject 
to  the  duty  imposed. 

As  to  the  three  disputed  fees,  we  are  of  opinion  that  they  were 
none  of  them  allowed  by  the  law  in  force.  Section  2  of  the  act  of 
March  2,  1799,  (1  St.  at  Large,  706.) 

The  stamp  or  certificate  on  the  invoice  was  one  for  the  convenience 
and  security  of  the  collector  and  the  government,  and  was  not  an 
"official  certificate,"  in  the  sense  of  the  statute.  It  was  not  an  offi- 
cial document  required  by  the  merchant,  nor  was  it  given  to  him.  It 
was  a  memorandum  between  officers  in  the  custom-house,  as  a  part 
of  their  system  of  checks  and  authentications. 

The  fee  for  the  oath  to  the  entry,  as  a  fee  for  its  administration, 
was  not  named  in  the  statute.  As  a  fee  for  the  jurat  to  the  oath,  al- 
though the  oath  was  required  by  the  statute,  and  its  form  was  pre- 
scribed, and  it  was  to  be  taken  before  the  collector,  the  jurat  was  not 
an  official  document  required  by  the  merchant  or  given  to  him. 

The  bill  of  exceptions  states  that  the  order  to  the  storekeeper  to  de- 
liver examined  packages  was  an  order  required  by  the  plaintiffs'  firm 
from  the  collector.  But  we  do  not  think  it  was  an  official  certificate, 
or  an  official  document  required  by  the  merchant,  in  the  sense  of  the 
statute.  The  permit  to  land  the  goods  having  been  issued  and  paid 
for,  and  the  duties  paid  or  secured,  it  was  the  duty  of  the  officers  of 
the  customs  to  deliver  the  goods,  when  examined.  The  order  to  the 
storekeeper  was  a  memorandum  between  officers.  It  was  "required" 
by  the  merchant,  in  one  sense,  because  without  it,  according  to  the 
course  of  business,  the  storekeeper  would  not  deliver  the  examined 
packages,  bat  it  was  not  an  official  document  passing  from  the  ons- 
tom-house  to  the  merchant. 
The  judgment  of  the  oirouit  oooxt  is  affirmed. 
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ICxsBiTT,  Collector,  etc.,  0.  Btkphari  and  another. 

(Msreh  19, 1888.) 

GoarroKB  Duties— Glasb  Bomjca  or  Jars— HraiinAL  Watbs. 

Under  Schedule  B  of  Mction  2504  of  the  Revised  Statutes,  which  imposes  a  duty  of 
SO  per  cent,  ad  valorem  "  on  glass  bottles  or  jars  filled  with  articles  not  otherwise 
provided  for,"  such  duty  is  chargeable  on  bottles  filled  with  natural  mineral 
water,  although,  by  section  2505,  mineral  water,  not  artificial,  is  declared  to  be 
exempt  from  duty. 

In  Error  to  the  Gircait  Goart  of  the  United  States  for  the  South* 
em  District  of  New  York. 

Sd.  Oen.  PhilUpt,  for  plaintiff  in  error. 

Edward  Hanley  and  WtUter  H.  Coleman,  for  defendant  in  error. 

Blatohford,  J.  This  is  a  suit  to  reooTer  back  duties  exacted  bj 
ihe  plaintiff  in  error,  as  eolleetor  of  the  port  of  New  -Tork,  on  glass 
bottles  imported  in  Jane,  1879,  from  Antwerp.  The  bottles  con- 
tained natural  mineral  water.  The  collector  charged  on  the  bottles 
a  duty  of  80  per  cent,  ad  valorem,  tinder  this  provision  of  Schedule 
B  of  section  2504  of  the  Bevised  Statutes:  "Glass  bottles  or  jars 
filled  with  articles  not  otherwise  provided  for,  30  per  centum  ad  va- 
lorem." The  collector  charged  no  duty  on  the  water,  as  being  free 
under  this  clause  of  section  2505 :  "The  importation  of  the  following 
articles  shall  be  exempt  from  duty :  •  *  •  M!ineral  waters,  all, 
not  artificial."  At  the  trial,  it  was  proved  on  behalf  of  the  plaintiffs 
that  mineral  waters  are  and  have  always  been  generally  imported 
into  this  country  in  glass  bottles,  although  sometimes  contained  in 
stone  bottles  or  jugs,  but  that  the  glass  bottle  is  the  usual  form  and 
kind  of  package  for  natural  mineral  waters.  The  circuit  court  di- 
rected a  verdict  for  the  plaintiffs,  and  after  a  judgment  for  them  the 
eolleetor  sued  out  this  writ  of  error. 

In  the  opinion  of  this  court  delivered  at  this  term  in  Schmidt  v. 
Badger,  [1  Sop.  Ct.  Bep.  530,]  the  foregoing  provision  as  to  a  duty 
on  "glass  bottles  or  jars  filled  with  articles  not  otherwise  provided 
for,"  was  under  consideration.  It  was  held  that  the  duty  of  30  per 
sent,  ad  valorem  was  not  a  duty  on  the  artisles  contained  in  the  bot- 
tles and  on  the  bottles  also,  and  was  not  a  duty  on  the  contents  of  the 
.bottles,  but  was  a  duty  merely  on  the  bottles,  leaving  the  articles  im- 
ported in  the  bottles  to  be  subject  to  such  duty,  if  any,  as  was  elsewhere 
imposed  on  them.     If  the  contents  were  ale  or  beer,  the  duty  on  the 


Digitized  by 


Google 


MBBBITT   V.  STBPHAin.  808 

ale  or  beer  was  35  cents  per  gallon,  and  the  duty  on  the  bottles  was 
■30  per  cent,  ad  valorem.  If  the  contents  were  natural  mineral  water, 
or  mineral  water  not  artificial,  the  water  was  free  and  the  duty  on 
the  bottlee  was  80  per  cent,  ad  valorem.  The  duty  on  the  bottle  was 
independent  of  the  daty  on  its  contents,  and  was  chargeable  even 
though  the  contents  were  free.  The  statute  does  contain  any  provision 
that  the  bottle  shall  be  free  when  its  contents  are  free,  while  it  does 
«ontain  a  distinct  provision  that  there  shall  be  a  duty  of  30  per  cent,  ai 
valorem  on  bottles,  not  otherwise  provided  for,  filled  with  articles. 
The  mineral  water,  not  artificial,  is  free.  By  Schedule  M  of  section 
2504,  artificial  mineral  water  is  made  dutiable  thus :  "For  each  bottle 
or  jug  containing  not  more  than  one  quart,  three  cents,  and,  in  ad- 
dition thereto,  25  per  centum  ad  valorem;  containing  more  than  one 
quart,  three  cents  for  each  additional  quart,  or  fractional  part  thereof, 
and,  in  addition  thereto,  25  per  centum  ad  valorem."  Thus,  as  to 
artificial  mineral  water,  the  water  and  the  bottles  containing  it  are 
both  charged  with  duty,  while  as  to  natural  mineral  water  it  is  free, 
and  the  bottles  containing  it  are  dutiable. 

By  section  13  of  the  act  of  June  80,  1864,  (13  St.  at  Large,)  214, 
the  provision  as  to  a  ^uty  "on  mineral  or  medicinal  waters,  or  waters 
from  springs  impregnated  with  minerals,"  wag  as  follows :  "For  each 
bottle  or  jug  containing  not  more  than  one  quart,  three  cents,  and, 
in  addition  thereto,  25  per  centum  ad  valorem;  containing  more 
than  one  quart,  three  cents  for  each  additional  quart,  or  fractional 
part  thereof,  and,  in  addition  thereto,  25  per  centum  ad  valorem." 

By  section  5  of  the  act  of  June  6,  1872,  (17  St.  at  Large,  2S&,) 
mineral  waters,  not  artificial,  were  made  free  on  and  after  Au- 
gust 1,  1872.  The  act  of  1872  (section  46)  repealed  all  prior  in- 
consistent provisions.  From  this  it  is  argued  that  after  the  act  of^ 
1864  was  passed,  prior  provisions,  which  might  have  embraced  min- 
eral water  bottles,  were  annulled,  and  that,  as  the  act  of  1872  re- 
pealed the  provisions  of  the  act  of  1864  as  to  such  bottles,  and  made 
mineral  waters,  not  artificial,  free,  there  was  no  law  in  force  impos- 
ing a  duty  on  the  bottles  containing  such  free  waters.  The  answer . 
to  this  view  is  that  the  duty  imposed  by  the  aet  of  1864  was  a  duty 
on  the  article  composed  of  bottle  and  water,  the  specific  duty  and  the 
ad  valorem  duty  being  each  of  them  a  duty  on  the  bottle  and  the 
water  considered  as  one  article.  When  the  water  was  made  free,  the 
whole  provision  as  to  a  duty  on  the  aggregated  bottle  and  water  dis- 
appeared, leaving  existing  applicable  general  provisions  to  apply  to  ' 
the  bottle. 
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The  proTisioQB  so  ezisting  after  the  act  of  1872  took  effect  were 
those  found  in  the  aots  of  1861  and  1864,  and  transferred  into  Sohed- 
ole  B  of  section  2504  of  the  Revised  Statutes,  and  applied  in  this  case. 
They  were  in  force  as  express  enactments  when  the  importation  in 
this  case  was  made.     Schmidt  v.  Badger,  uU  tupra. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  case  ia  re- 
manded to  that  ooort,  with  direotiona  to  grant  a  new  trial. 


(108  U.  S.  109) 

Mbbbitt,  Collector,  etc.,  «.  Fabk,  Jr.,  and  others. 

(March  19, 1888.) 

CuBTOKB  Duties — Glass  Bottles— Bkeb. 

The  decision  of  this  court  in  SehnMt  ▼.  Badgtr,  aX  this  term,  [1  Btn>.  Or.  Rbp.  530,] 
that,  under  the  statutoiT'  proyiBlons  in  question  in  tliis  case,  the  proper  dutj 
on  the  importation  of  glass  bottles  containing  beer  was  a  duty  of  SO  per  cent. 
ad  valorem  on  the  bottles,  in  addition  to  a  specific  duty  of  3S  cents  a  gallon  on 
the  beer,  confirmed,  and  applied  to  this  case. 

In  Error  io  the  Girooit  Conrt  of  the  United  States  for  the  Southern 
District  of  New  York. 

S<d.  Qen.  PhiUip$,  for  plaintiff  in  error. 

Edward  Hartley  and  Walter  H.  Coleman,  for  defendant  in  error. 

Blatohfobd,  J.  This  is  a  suit  to  recover  back  duties  exacted  bj 
the  plaintiff  in  error,  as  collector  of  the  port  of  New  Tork,  on  glass 
bottles  imported  in  March,  1879,  from  London.  The  bottles  con- 
tained  beer,  and  the  defendant  exacted  a  specific  daty  of  35  cents  a 
I  gallon  on  the  beer  and  also  a  duty  of  30  per  cent,  ad  valorem  on  the 
bottles.  The  bottles  were  the  ordinary  ale  bottles  of  commerce.  The 
oircoit  conrt  directed  a  verdict  for  the  plaintiffs,  and  they  had  a 
judgment,  to  review  which  the  collector  brought  this  writ  of  error. 

The  question  involved  is  the  same,  and  arose  under  the  same  stat- 
utory provisions,  as  in  the  case  of  Schmidt  v.  Badger,  de«ided  by  this 
court  at  this  term,  [1  Sop.  Ct.  Bep.  530.]  It  was  there  held  that 
such  duty  on  the  bottles,  in  addition  to  such  duty  on  the  beer  and 
ale  contained  in  them,  was  a  lawful  duty.  That  decision  goyems 
the  present  ease,  and  the  judgment  of  the  circuit  court  is  reversed, 
and  the  case  is  remanded  to  that  court,  with  directions  to  grant  a 
.    new  trial.  ,     „ 
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(IM  U.  a  UC) 

WlMUUlBSTSB  V.  LoOD. 

OtMxeli  U,  1888.) 

ttatoTAS.  or  Oattsb— Snraui  OoRTBOTXBsr— Sxvrauz.  QnxanoKB  Iktoltkd. 

Wlun  a  oaae  inTOlves  the  determinatioa  of  seyersl  qneations,  and  full  and  complete 
relief  cannot  be  aSorded  in  respect  to  the  single  cause  of  action  without  the 
presence  of  all  the  defendants,  it  cannot  be  removed  to  the  circuit  court  from  a 
state  court  on  the  petition  of  one  of  the  defendants,  irho  claims  that  there  is  but 
a  single  contioTerqr  between  himself  and  the  plaintiil  on  tha  ground  of  diverse 
citizenship. 

Appeal  from  the  Giroait  Goort  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

StUlivan  M.  Cutekeon,  for  appellant.- 

A.  T.  Britten,  and  J,  H.  MeOowan,  for  appellee. 

Waits,  C.  J.  This  is  a  suit  in  equity,  began  in  a  state  eonrt  of 
Michigan  by  Henry  M.  Load,  the  appellee,  a  citizen  of  Michigan, 
against  Charles  Winchester  and  Herbert  F.  Whiting,  oitisens  of 
Massaohnsetts,  and  George  E.  Wasey,  Henry  N.  Load,  and  Aaron 
F.  Gay,  citizens  of  Michigan,  and  removed  to  the  cirooit  court  of  the 
United  States  for  the  eastern  district  of  Michigan  at  the  instance  of 
the  defendant  Winchester,  on  the  gronnd,  as  stated  in  the  petition 
for  removal,  "that  the  principal  controversy  in  said  sait  is  wholly 
between  said  plaintiff  (Henry  M.  Load)  and  your  petitioner  (Win- 
ehester)  who  are  citizens  of  different  states,  and  which  controversy 
can  be  fally  determined  as  between  them,  and  that  yoar  petitioner  is 
aotaally  interested  in  said  controversy."  When  the  copy  of  the  rec« 
ord  was  filed  in  the  circuit  ooart,  that  court  remanded  the  suit  to  the 
state  court.    From  an  order  to  that  effect  this  appeal  was  taken. 

The  petition  for  removal  was  filed  before  answer,  and  we  must 
look,  therefore,  to  the  bill  alone  to  determine  what  the  controversy 
is.  From  this  it  appears  that  Henry  M.  Loud  claims  that  the  defend- 
ants  Wasey,  Henry  M.  Loud,  and  Whiting  hold  certain  real  and  per. 
Bonal  property  in  trust  to  secure  a  debt  owing  by  him  and  the  defend- 
dant  Gay  to  the  defendant  Winchester;  and,  after  the  debt  is  paid, 
for  the  use  and  benefit  of  himself  and  Gay.  He  asks  for  an  account- 
ing by  the  trustees,  the  removal  of  Wasey  and  Whiting,  and  the  ap- 
pointment of  others  in  their  places;  and,  after  the  debt  is  paid,  a 
conveyance  of  what  remains  of  the  trust  property  in  accordance  with 
the  terms  of  the  trust.  The  case  presents  but  a  single  controversy, 
although  it  involves  the  determination  of  several  questions.     It  may 
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be  that  Winchester  is  the  principal  defendant  in  interest,  bat  fnll 
and  complete  relief  cannot  be  afforded  in  respect  to  the  single  cause 
of  action,  to-wit,  the  trust,  without  the  presence  of  all  the  parties  to 
the  suit.  According  to  the  averments  in  th«  bill,  all  the  defendants 
except  Heniy  M.  Loud  denj  the  existence  of  the  trust,  and,  if  that 
should  be  established,  all  the  defendants  are  directly  interested  in 
the  relief  that  is  asked.  The  case  falls  dearly  within  the  role  stated 
in  Hyde  v.  RvhU,  104  U.  S.  407. 
The  order  remanding  the  suit  is  affirmed. 


(107  V.  B.  ttt) 

Both  v.  Ehhah  and  others. 

(Hatch  19, 188S.) 

JimisDiOTroir— Sdfbxkb  Codbt — Qdxstioh  hot  Bstcewabix  oir  EIbbob. 

The  question  of  the  ralidity  of  a  decree  of  a  foreign  matrimonial  court  annulling 
the  marriage  between  certain  parties  presents  no  question  of  which  this  court' 
can  take  cognizance  on  a  writ  of  error  to  the  supreme  court  of  a  state,  which 
court  decided  in  favor  of  the  validity  of  the  decree  of  such  foreign  tribunal. 
Ko  right,  title,  privilege,  or  immunitjr,  which  could  tie  claimed  under  the  an- 
thority  of  the  United  States,  was  involved,  and  the  validity  of  no  treaty  or 
statute  of,  or  any  authority  exercised  under,  the  United  States  was  drawn  in 
question,  neither  was  there  any  statute  or  authority  of  the  state  relied  on  which 
was  in  conflict  with  the  constitution,  treaties,  or  laws  of  the  United  States. 

In  Error  to  the  Supreme  Court  of  the  State  of  Illinois.  On  mo- 
tion to  dismiss. 

C.  M.  Harrit,  for  plaintiff  in  error. 

JtdiuM  Rosenthal  and  A.  M.  Pence,  for  defendant  in  error. 

Waitb,  G.  J.  The  only  question  is  this  case  controverted  below 
was  whether  Madelaine  Both,  the  plaintiff  in  error,  was  the  widow  of 
John  George  Both,  deceased,  and  that  depended  entirely  on  the 
validity  of  the  decree  of  the  royal  matrimonial  court  of  Elwangen, 
in  the  kingdom  of  Wurtemburg,  annulling  the  marriage  of  the 
parties.  The  supreme  court  of  Illinois  decided  in  favor  of  the  validity 
of  the  Wurtemburg  decree,  and  consequently  that  the  plaintiff  in  er- 
ror was  not  the  widow  of  the  decedent  and  not  entitled  to  dower  in 
his  estate,  or  to  inheritance  under  the  laws  of  Illinois.  This  presents 
no  question  of  which  we  can  take  cog&izance  ander  section  709  of 
the  Revised  Statutes.  No  right,  title,  privilege,  or  immunity  which 
could  be  claimed  under  the  authority  of  the  tJnited  States  was  in- 
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volved,  and  the  validity  of  no  treaty  or  statate  of,  or  any  authority 
exeroised  nnder,  the  United  States  was  drawn  in  qnestion.  Neither 
was  there  any  statate  or  authority  of  the  state  relied  on  whieh  was  in 
eonfliet  with  the  eonstitntion,  treaties,  or  laws  of  the  United  States. 
Ihe  mottou  to  dismiss  for  want  of  jorisdiotum  is  granted. 


(108  XT.  8.  »a)  _  TV  s      X.. 

BrsBBms  o.  Dunoah  and  otheit. 

(March  S,  188S.) 
immrmnnr  or  PAsms— SuoaBarioir  ov  Dkath— Bvmmfai  or  Dxao  Da- 

■XXOTBD  BY  FiBB— PSOOF  O*  EXBCUTIOH  OF  DHED— ExcatPTlOHB    TO 

finsKROB — C0PIB8  or  Dbfobitionb — Idbrtiit  of  Ntimrs 
TrruB — RsooRDiNa  Act— Pbioritt  of 
Record  to  QoYMxa. 

Where  the  •oggeation  of  the  death  of  the  original  plaintlil  was  made  by  oounael  fof 
the  (ieriaeeg,  both  parties  being  present,  and  the  court  made  the  order,  without 
objection,  that  the  devisees  be  made  plaintiffs  in  the  case,  this  suggestion,  made 
without  objection,  and  the  order  of  the  court  thereon,  settles  pnma  facie,  for 
the  purposes  of  the  case,  the  fact  of  the  death  of  the  original  plaintiff. 

Where  the  existence  of  the  original  deed  was  proved,  and  its  subsequent  destruc- 
tion by  fire  v/m  also  distinctly  proved,  it  is  competent  for  the  party  relying 
npon  it  to  prove  its  contents. 

Where  the  witnesses  to  the  deed  were  shown  to  be  dead,  the  method  pointed  out 
by  law  to  establish  the  execution  of  the  deed  was  by  proof  of  the  handwriting 
of  the  witnesses  to  the  deed,  and  where  thereis  more  than  one  witness,  proof 
of  tlie  liandwriting  of  one  is  aufiScient. 

When  a  party  excepts  to  the  admission  of  testimony,  he  la  bound  to  state  his  ob- 
jections specllically,  and  in  a  proceeding  for  error  lie  is  bound  to  the  exceptions 
so  talien. 

Where  copies  of  depositions  are  offered  in  eridence,  it  Is  not  necessary  to  retake  the 
depositions,  nor  to  prove  the  death  of  the  witnesses  or  their  incapacity  to  tes- 
tify, where  the  copy  of  the  deposition  was  by  consent  substituted  for  the  original, 
which  was  proved  to  have  been  destroyed  by  fire ;  and,  being  admitted  to  be  a 
true  copy,  it  was  properly  receivable  in  evidence. 

In  tracing  titles  identity  of  names  la  prima  fade  evidence  of  identity  of  persons, 
and  where  there  is  no  proof  to  rebut  the  prima  faeie  presumption  raised  by 
the  identity  of  names  in  the  patent  and  deed  offered  in  evidence,  it  will  be 
deemed  sufficient  proof  of  identity. 

A.S  a  general  rule,  where  the  same  person  has  executed  two  deeds  for  the  same  land, 
the  first  deed  recorded  will  hold  the  title ;  and  the  fact  that  the  deed  through 
which  the  plaintiff  derives  title  was  recorded  long  prior  to  the  record  of  the 
deed  through  which  the  defendant  derives  title,  and  the  record  thereof  was 
proved  by  competent  evidence,  is  sufficient  to  establish  the  title  in  the  plaintiff. 

In  error  to  the  Gireait  Coort  of  the  United  States  for  the  Northern 
District  of  Illinois. 
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Oeo,  0.  Ide  and  John  W.  Boss,  tat  plaintiff  in  error. 

Thomas  Dent,  for  defendants  in  error. 

Woods,  J.  This  was  an  action  of  ejaetment,  originally  brought 
hj  William  B.  Morris,  in  the  oirouit  court  of  the  United  States  for 
the  northern  district  of  Illinois,  against  Howard  Stebbins,  the  plain- 
tiff in  error,  for  the  recovery  of  a  quarter  section  of  land,  originally 
situate  va.  Madison  county,  Illinois,  but,  when  the  suit  was  begun,  sit- 
uate in  Stark  county.  Before  the  final  trial  of  the  cause,  to-wit,  on 
January  23,  1879,  the  death  of  the  plaintiff  was  suggested,  and  the 
devisees  named  in  the  last  will  were  made  parties,  as  appears  by  the 
following  entry  upon  the  record  of  the  court : 

"  Now  come  the  parties  by  their  attorneys,  and  Thomas  Bent,  Esq.,  the  at- 
torney of  the  plaintiff,  suggests  to  the  court  the  death  of  William  B.  Morris, 
and  that  Maria  L.  Dunciin,  Harriet  B.  Cooledge,  and  Helen  Cooledge  are  the 
devisees  of  said  deceased;  and,  on  motion  of  the  plaintiffs  attorney,  it  is  oi^ 
dered  by  the  court  that  said  devisees,  Maria  L.  Duncan,  Harriet  B.  Cooledge, 
and  Helen  Cooledge,  be  made  plaintiffs  herein." 

The  defendant  pleaded  the  general  issue.  The  cause  was  tried  by 
a  jury,  who  returned  a  verdict  for  the  plaintiffs,  upon  which  judg- 
ment was  rendered  in  their  favor  for  the  lands  in  controversy.  To 
reverse  that  judgment,  the  defendant  in  the  circuit  court  has  brought 
the  case  here  upon  writ  of  error.  A  bill  of  exceptions  was  taken 
upon  the  trial,  from  which  the  following,  statement  of  the  case  is 
made: 

Disregarding  the  order  in  which  the  testimony  was  introduced, 
and  arranging  it  chronologically,  the  plaintiffs  below,  to  prove  title 
in  themselves,  offered  the  following  evidence : 

(1)  An  exemplification  of  a  patent  from  the  United  States  to  one  John  3. 
Dunbar  for  the  lands  in  controversy;  (2)  a  certified  copy  of  a  deed  for  the 
same  lands  from  John  J.  Dunbar  to  William  Front,  dated  January  6, 1818, 
said  copy  being  certified  to  have  been  made  February  8, 1875;  (8)  a  certified 
copy  of  a  deed  for  the  same  lands  from  William  Prout  to  Joseph  Duncan, 
dated  May  2, 1834,  and  recorded  in  said  county  October  29, 1^838;  (4)  certified 
copy  of  a  decree  in  chancery  in  the  United  States  circuit  court  for  the  district 
of  Illinois,  dated  June  9,  1846,  rendered  in  a  cause  wherein  the  United  States 
were  complainants  and  the  widow  and  heirs  of  Joseph  Duncan  defendants, 
and  of  the  proceedings  under  said  decree  by  which  the  premises  in  contro- 
versy in  this  suit  were  sold  to  the  United  States;  (5)  certified  copy  of  the 
deed  to  the  United  States  under  said  decree  for  the  same  premises,  made  by 
William  Thomas,  commissioner,  dated  August  12, 1846,  and  recorded  January 
17, 1848 ;  (6)  certified  copy  of  a  deed  for  the  same  premises,  dated  December 
28, 1847,  and  recorded  June  5, 1848,  to  William  W.  Corcoran,  executed  by  R. 
H.  Gillett,  solicitor  of  the  treasury,  in  behalf  of  the  United  States;  (7)  cerli- 
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(ied  copy  of  a  deed  for  the  same  premises,  dated  December  20, 1867,  and  re- 
corded March  12, 1868,  from  William  W.  Corcoran  to  William  B.  Morris;  (8) 
certified  copy  of  the  will  of  William  B.  Morris  and  of  the.  probate  thereof, 
from  which  it  appeared  that  Maria  L.  Duncan,  Harriet  B.  Cooledge,  and  Helen 
L.  Cooledge,  the  plaintiffs,  were  his  residuary  legatees. 

To  sastain  the  title,  which  the  plaintiffs  contended  that  thej  de- 
rived through  these  documents,  they  offered  other  evidence,  which 
will  be  noticed  hereafter,  but  they  offered  no  evidence  of  the  death  of 
William  B.  Morris,  the  original  plaintiff,  since  the  certified  copy  of 
his  will  and  of  the  probate  thereof,  and  the  letters  testamentary  is- 
sued thereon. 

The  defendant  Btebbins,  to  show  title  in  his  lessor,  offered  in  evi- 
dence the  following  title  papers: 

(1)  An  exemplidcation  of  a  patent  by  the  United  States  to  John  J.  Dunbar, 
dated  January  6, 1818,  for  the  lands  in  controversy;  (2)  a  certified  copy  from 
the  recorder's  offlce  in  Stark  county,  Illinois,  in  which  county  the  land  is  sit- 
uate, of  a  deed,  dated  January  6, 1818,  from  John  J.  Dunbar  to  John  Franlc, 
,  conveying  said  land  in  fee,  and  recorded  in  said  county  June  18, 1870;  (3) 
other  title  deeds,  by  which  the  title  passed  from  the  heirs  of  John  Frank  to 
Benson  S.  Scott;  (4)  the  stipulation  of  plaintifFsthatStebbjns,  the  defendant, 
was  in  possession  of  the  land  in  controversy  at  the  commencement  of  the  suit 
under  said  Benson  S.  Scott  as  his  tenant  only,  and,  at  no  time,  under  any  other 
claim. 

No  exceptions  were  taken  by  the  plaintiffs  to  the  introdnction  oi 
these  title  papers  by  the  defendant. 

The  real  contest  in  the  case  was  between  the  title  of  the  plaintiffs 
deduced  through  the  deed  of  Dunbar  to  Front,  and  their  subsequent 
muniments  of  title  put  in  evidence,  and  the  title  of  defendant  de- 
rived through  the  deed  of  Dunbar  to  Frank,  and  the  subsequent  con- 
veyances put  in  evidence  by  him. 

The  defendant  was  in  possession  of  the  premises  sued  for.  His 
evidence,  which  was  not  excepted  to,  gave  him  a  prima  facie  title,  and, 
unless  the  plaintiffs  showed  a  better  title,  they  should  not  have  re- 
covered the  lands  in  controversy.  It  is,  therefore,  only  necessary  to 
consider  the  title  which  the  plaintiffs  claim  to  have  shown  in  them- 
selves. The  errors  assigned  all  relate  to  the  admission  by  the  court 
below  of  the  evidence  offered  by  the  plaintiffs  to  sustain  their  title, 
and  the  charge  of  the  court  to  the  jiiry  upon  the  effect  of  that  evi- 
dence. '  These  assignments  of  error  we  shall  now  proceed  to  con- 
sider. , 

The  court  admitted  as  evidence  tending  to  prove  the  death  of  Will- 
iam B.  Morris,  the  original  plaintiff,  the  duly-certified  cop;  of  his 
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will,  and  of  the  probate  thereof  in  the  probate  coart  of  the  conntj  of 
Suffolk,  in  the  state  of  Massacbasetts,  and  of  the  letters  testament- 
ary issued  thereon,  and  the  court  oharged  the  jozy,  in  effect,  that 
this  evidence,  uncontradicted,  was  sufficient  to  show  the  death  of 
Morris.  The  admission  of  this  evidence  and  the  charge  of  the  court 
thereon  are  assigned  for  error. 

Whether  the  evidence  objected  to  was  or  was  not  competent  And 
sufficient  to  prove  the  death  of  Morris,  it  was  clearly  competent,  the 
death  of  Morris  being  proved,  to  show  title  in  the  plaintiffs.  The 
objection  to  its  admissibility  must,  therefore,  fall,  if  there  was  other 
evidence  to  show  priTna  facie  the  death  of  Morris.  We  think  that 
the  suggestion  in  the  record  of  the  death  of  Morris,  and  the  order  of 
the  court  making  his  devisees  parties,  was  sufficient  for  this  purpose. 

Section  10  of  chapter  1  of  the  Revised  Statutes  of  Illinois,  p.  94, 
(Hurd,  1880,)  provides  that  "when  there  is  but  one  plaintiff,  peti- 
tioner, or  complainant  in  an  action,  proceeding,  or  complaint  in  law 
or  equity,  and  he  shall  die  before  final  judgment  or  decree,  such  ac- 
tion, proceeding,  or  complaint  shall  not,  on  that  account,  abate  if 
the  cause  of  action  survive  to  the  heir,  devisee,  executor,  or  admin- 
istrator of  such  decedent:  but  any  of  such  to  whom  the  cause  of  ac- 
tion shall  survive  may,  by  suggesting  such  death  npon  the  record,  be 
substituted  as  plaintiff,  petitioner,  or  complainant,  and  prosecute  the 
same  as  in  other  cases." 

The  suggestion  of  the  death  of  Morris,  the  sole  plaintiff,  was  made 
in  this  case,  as  the  record  shows,  by  counsel  for  the  devisees,  both 
parties  being  present,  and  the  court  made  the  order,  without  objec- 
tion, that  the  devisees  be  made  plaintiffs  in  the  case.  We  think 
that  this  suggestion,  made  without  objection,  and  the  order  of  the 
court  thereon,  settles  prima  facie,  for  the  purposes  of  this  case,  the 
fact  of  the  death  of  the  original  plaintiff.  The  statute  provides  upon 
whose  suggestion  of  the  death  of  a  sole  party  plaintiff  the  court 
shall  make  his  heir  or  devisee,  etc.,  plaintiff  in  his  stead.  It  cer- 
tainly cannot  be  the  fair  construction  of  the  statute  that  a  party  may 
stand  by  and  see  the  suggestion  of  the  death  of  the  opposing  party 
entered  of  record,  and  his  heir  or  devisee  substituted  in  his  stead,  and 
upon  final  trial  require  further  proof  of  the  death,  at  least  without 
some  notice  of  his  purpose  to  raise  that  particular  issue.  The  death 
of  the  plaintiff,  after  the  order  of  the  court,  may  be  considered  as 
settled  between  th^  parties  for  that  case,  unless  some  motion  is  made 
or  issue  raised  on  the  part  of  the  defendant  by  which  the  fact  of  the 
death  is  controverted.     We  have  been  referred  to  no  decision  of  the 
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aupreme  court  of  Dlinois  where  a  different  rule  has  heen  announced. 
In  the  case  of  MUliken  t.  Martin,  66  HI.  17,  oited  by  counsel  for  de- 
fendant, the  ooort  merely  decided  that  where  a  party  plaintiff  had 
died  and  bis  heirs  were  substituted  in  his;  place,  they  must  prove 
that  the  person  under  whom  they  claimed  was  seized  of  the  title  and 
that  they  were  his  heirs.  But  the  report  of  the  case  clearly  shows 
that  the  point  now  under  consideration  was  neither  decided  nor 
touched.  We  think,  therefore,  that  the  ruling  and  charge  of  the 
court  below  did  not  prejudice  the  defendent. 

The  next  assignment  of  error  relates  to  the  admission  in  evidence 
by  the  court  of  the  certified  copy  of  the  deed  from  Dunbar  to  Prout, 
and  the  testimony  offered  by  the  plaintiff  to  sustain  such  copy.  The 
deed  purported  to  be  a  conveyance,  with  covenants  of  general  war- 
ranty, by  Dunbar  to  Prout,  of  the  land  in  controversy,  for  the  cousid* 
eration  of  $80.  It  recited  that  Ddnbar  was  the  patentee  thereof, 
and  set  out  the  patent  in  fall.  The  following  is  a  copy  of  the  in 
testimonium  clause  of  the  deed,  of  the  signatures  .of  the  grantor  and 
witnesses,  the  acknowledgment,  affidavit  of  the  grantor  of  his  identity, 
his  receipt  for  the  purchase  money,  memorandum  of  registration,  and 
certificate  of  the  recorder  of  deeds  for  Madison  county,  Illinois : 

"  In  witness  of  all  the  foregoing  I  have  hereunto  affixed  my  band  and  seal, 
at  Washington  City,  iu  the  county  of  Washington  and  District  of  Columbia, 
this  sixth  day  of  January,  one  thousand  eight  hundred  and  eighteen. 

"John  J.  DusBAB.    [Seal.] 
"  Signed,  sealed,  and  delivered  in  ibe  presence  of— 
"  Samuel  N.  Smallwood. 
"Joseph  Cassin. 

'^IHstriet  <tf  Columbia,  Coumtg  vf %  *».  * 

«  Be  it  remembered  that  on  this  sixth  day  of  January,  1818.  the  above- 
named  John  J.  Dunbarr,  who  has  signed,  sealed,  and  delivered  the  above  in- 
strument of  writing,  personally  came  and  appeared  before  us,  the  undersigned 
Justices  of  the  peace,  and  acknowledged,  in  due  form  of  law,  the  same  to  be 
his  free  act  and  deed,  for  the  purposes  therein  set  forth,  and  also  giive  his 
consent  that  the  same  should  be  recorded  whenever  it  might  be  deemed  ueces- 
sary.    In  witness  of  all  which  the  said has  hereunto  affixed  his  name 

and  has  undersigned  the  samOb 

fell 
<•  John    X   J.  Dunbabb. 

Mric. 
**  Acknowledged  before-— 

"Samuel  K.  Smallwood. 
<*  Joseph  Cassin. 

"I,  John  J.  Dunbarr,  do  declare  np<m  oath  that  I  am  the  same  person  in> 
tended  and  named  in  the  above  deed,  dated  the  sixth  day  of  Januaiy,  \%\t 
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and  more  particularly  in  the  patent  therein  recited  at  length,  and  farther, 

that  I  was  duly  placed  in  posseaaion  of  the  patent  for  the  land  conveyed  ia 
the  above  deed,  by  receiving  the  same  from  the  general  land-office. 

bli 

"John    X    J.  Hvvbass. 

•  m»rk, 

"Sworn  and  subscribed  to  before  me  this  seventh  day  of  January,  1818. 

"  Samuel  N.  Shallwood. 

"  Received,  this  sixth  day  of  January,  1818,  from  William  Front,  the  sum 
of  98U,  being  the  conalderatiou  money  expressed  in  the  above  deed. 

tala 
<*JOHH     X    J.  DUKBABB. 
muk. 
"Witness:  Josbph  Cassik. 
•'Recorded  June  23, 1818. 

"State  of  Illinois,  Madison  County,  U.t 

'♦I,  John  D.  Heisel,  clerk  of  the  circuit  court,  and  ex  offido  recorder  of  deeds 
within  and  for  Madison  county,  in  the  state  of  Illinois,  do  hereby  certify  the 
above  and  foregoing  to  be  a  true,  perfect,  and  complete  copy  of  an  instrument 
of  writing  or  deed  of  ^conveyance  now  appearing  of  record  at  my  office  in  book 
E,  pages  154, 155,  and  156. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the  seal  of 
our  said  court,  at  office  in  the  city  of  Bdwardsville,  this  third  day  of  Febru- 
ary, A.  D.  one  thousand  eight  hundred  and  seventy-five. 

"[Seal.]  John  D.  Hbisel,  Clerk." 

The  defendant  below  objected  to  the  introdnction  of  said  certified 
copy  in  evidence,  beoaase  the  original  deed  was  not  so  certified  and 
proven  as  to  make  a  certified  copy  from  the  record  competent  evi- 
dence, under  the  laws  of  Illinois. 

The  court,  without  passing  at  that  time  upon  the  objection,  and  not 
then  admitting  said  writing  in  evidence  as  a  certified  copy,  permitted 
the  plaintiffs,  at  their  request,  to  make  the  following  proofs: 

"And  thereupon," as  the  bill  of  exceptions  states,  "the  plaintiffs  proved, 
to-wit: 

"  (1)  By  Mr.  Dent,  one  of  the  plaintiffs'  counsel,  that  said  counsel  had  had  in 
their  possession,  prior  to  the  great  fire  of  Octotwr  8  and  9,  1871,  in  Chicago, 
an  original  deed  corresponding  substantially  in  contents  to  the  writing  offered 
in  evidence,  except  that  there  was  not  attached  to  it  the  official  certificate, 
dated  February  8, 1875;  that  he  had  not  compared  said  offered  copy  with  said 
original,  but  he  believed  from  recollection  that  it  corresponded  with  the  orig- 
inal, and  that  be  had  not  made  said  alleged  copy;  that  said  original  deed  had 
been  sent  to  said  counsel  in  behalf  of  Wm.  B.  Morris,  the  then  plaintiff,  for 
use  in  this  suit,  and  had  been  offered  in  evidence  on  the  first  trial;  that  siud 
original  deed  had  been  burned  up  in  the  Chicago  fire  of  October  8  and  9, 1871; 
farther,  that  said  original  deed  had  been  sent  to  Washington,  and  attached  as 
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an  exhibit  to  the  original  depositions  of  E.  J.  Middleton  and  George  Collard, 
hereinafter  mentioned,  and  had  subsequently  been  detached  therefrom  by 
leave  of  the  court,  and  returned  to  Washington  for  use  in  taking  the  deposi- 
tions of  Henrietta  Boone. 

"j^)  The  plaintiffs  further  offered  to  read  in  evidence  acopy  of  the  original 
depositions  of  E.  J.  Middleton  and  George  Collard,  taken  de  bene  esse  on  Sep- 
tember 21, 1870,  at  Washington,  D.  C,  to  which  the  defendant  below  objected. 
It  was  admitted  that  the  depositions  had  been  correctly  copied  by  an  attorney 
in  the  cause  from  the  original  depositions  on  file  iu  the  case;  that  the  original 
depositions,  with  the  other  files  and  records  of  the  court,  were  burned  up  in 
the  fire  at  Chicago  of  October,  1871;  that  no  order  of  the  court  had  ever  been 
made  authorizing  the  filing  of  said  6opy  as  a  substitute  for  the  original  depo- 
aitionb,  and  that  no  proceedings  under  any  statute  had  been  had  for  the  pur- 
pose of  restoring  said  original,  but  that  after  said  fire  the  plaiutifb'  counsel 
had  procured  said  copy  from  the  counsel  of  defendant,  and,  with  his  consent, 
had  placed  it  on  file  in  this  cause  as  a  copy  of  the  original  depositions. 

"  The  court  thereupon  overruled  each  of  said  objections  to  the  reading  o. 
said  copy  of  the  depositions,  and  permitted  the  contents  of  said  copy  to  be  read 
in  evidence,  which  was  done ;  to  which  decision  of  the  court  the  defendao- 
then  and  there  excepted. 

"The  contents  of  said  copy  so  read  were  as  follows:  'That  said  Middl* 
ton  and  C!ollard  had  carefully  examined  the  signatures  of  Samuel  N.  Small 
wood  on  said  original  deed  purporting  to  be  his  in  three  different  places,  and 
aver  the  said  signatures  to  be  the  genuine  handwriting  of  said  Samuel  K. 
Smallwood;  and  that  said  original  deed  is  annexed  to  their  depositions  as 
Exhibit  A;  that  they  were  personally  acquainted  with  Samuel  N.  SmallwOod 
in  his  life-time,  and  knew  his  handwriting,  having  often  seen  him  write,  and 
they  have  no  hesitation  in  declaring  said  signatures  to  be  his  genuine  signa. 
tures.' "  • 

The  plaintiffs  also  offered  in  evidenoe  the  deposition  of  William  W. 
Corcoran,  who  testified  that  in  1847  he  purchased  the  lands  in  con- 
troversy from  the  United  States  at  public  sale  and  paid  the  par- 
chase  money  for  them  into  the  treasury  of  the  United  States,  and 
that,  at  the  time  of  the  purchase,  he  bad  no  notice  of  any  adverse 
claim. 

The  plaintiffs  further  read  in  evidence  a  certified  copy  of  a  com- 
mission from  President  Monroe,  attested  by  Bichard  Bush,  acting 
secretary  of  state,  and  the  seal  of  the  United  States,  dated  April  SO, 
1817,  appointing  Joseph  Cassin,  justice  of  the  peace  in  the  county  of 
Washington,  in  the  District  of  Columbia,  imtil  the  end  of  the  next 
session  of  the  United  States  senate,  and  no  longer;  also  a  certified 
copy  of  a  like  commission,  dated  September  1,  1817,  appointing 
Samuel  N.  Smallwood  a  justice  of  the  peace  of  said  county  until  the 
end  of  said  session,  and  no  longer. 
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The  plaintiffs  also  offered  in  evidence  the  deposition  of  Antbonv 
Hyde,  who  testified  that  be  was  the  basiness  agent  in  Washington 
City  of  W.  W.  Corcoran ;  that  he  knew  of  the  purchase  of  the  land 
in  question  by  said  Corcoran  in  1847,  and  of  the  payment  by  him  of 
over  $22,000  into  the  treasury  of  the  United  States  for  this  and  ?ther 
lands;  that  from  February,  1848,  up  to  the  time  when  hie  testimony 
was  taken,  February  24, 1875,  he  had  attended  to  all  matters  loaching 
the  tract  of  land  in  suit,  such  as  the  payment  of  taxes  and  the  ap- 
pointment of  agents,  up  to  the  time  of  the  conveyance  thereof  by  Cor- 
coran to  William  B.  Morris ;  that  he  sent  the  original  deed  from  Dunbar 
to  Front,  attached  to  the  depositions  of  E.  J.  Middleton  and  George 
Collard,  to  the  counsel  of  plaintiffs  below  in  Chicago,  on  October  11, 
1870;  that  said  deed  was  afterwards  returned  to  obtain  a  deposition 
of  one  Mrs.  H.  H.  Boone  as  to  Joseph  Cassin's  signature,  and  was 
afterwards  forwarded,  attached  to  a  deposition  of  Mrs.  Boone,  to  the 
clerk  of  the  United  States  circuit  ooort  at  Chicago,  on  or  about  January 
26,  1871. 

Hyde  further  testifies  that  he  had  paid  the  taxes  on  said  lands  for 
Mr.  Corcoran  from  1847  to  1864,  mainly  through  agents  who  lived 
in  Illinois,  but  that  he  himself  had  for  a  year  or  t^o  paid  the  taxes 
directly  to  the  county  officers. 

Assuming,  for  the  present,  that  the  evidence  offered  to  support  the 
deed  from  Dunbar  to  Prout  was  com','jtent  and  properly  admitted, 
the  question  is  presented  whether  the  deed  itself,  tbaa  supported,  was 
admissible.     We  are  of  the  opinion  that  it  was. 

The  existence  of  the  original  deed  and  its  destruction  in  the  fire  at 
Chicago,  in  October,  1871,  was  distinctly  proved  by  the  testimony  of 
Dent,  counsel  for  plaintiffs.  He  testified  that  it  had  been  sent  to 
the  counsel  in.Ohicagoof  the  original  plaintiff  in  the  case;  that  it  had 
been  offered  in  evidence  on  the  first  trial  of  the  case,  and  had  been 
burned  with  the  other  papers  and  records  of  the  court  in  the  fire 
mentioned.  It  was  therefore  competent  for  the  plaintiffs  to  prove  its 
contents.     Thus,  in  Riggtv.  Taylor,  4  Wheat.  486,  this  court  said: 

"The  general  rule  of  evidence  is,  if  a  party  intend  to  use  a  deed  or  any 
other  instrument  in  evidence  he  ought  to  produce  the  original  if  he  has  it  in 
his  possession,  or  if  the  original  is  lost  or  destroyed  secondaiy  evidence,  which 
is  the  best  the  nature  of  the  case  allows,  will,  in  that  case,  be  admitted.  The 
party,  after  proving  any  of  these  circumstances  to  account  for  the  absence  of 
the  original,  may  read  a  counterpart,  or  if  there  is  no  counterpart  an  exam- 
ined copy,  or  if  there  should  not  be  an  examined  copy  he  may  give  parol  evi- 
oence  of  its  contents." 
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In  the  present  case  it  does  not  appear  that  thete  was  in  existenoe 
any  counterpart  or  examined  oopy  of  the  destroyed  deed.  The  only 
resource  left  to  the  plaintiffs  vas  to  prove  the  contents  of  the  original 
by  a  witness  who  knev  its  contents.  This  was  done  by  the  deposition 
of  Dent.  He  testified  that  the  original  deed  corresponded  substan- 
tially in  contents  to  the  certified  oopy  offered  in  evidence,  except  that 
there  was  not  attached  to  it  the  official  certificate  of  the  court,  dated 
February  8,  1875.  This  evidence  made  the  oopy  competent  for  the 
purposes  of  the  trial. 

Having  thus  established  the  fact  of  the  original  deed  and  its  cou' 
tents,  the  plaintiffs  below  were  in  the  same  position  as  if  the  original 
deed  was  in  their  possession  and  they  had  offered  it  in  evidence.  It 
remained  for  them  to  prove  its  execution. 

It  has  been  held  by  the  supreme  court  of  Illinois,  that,  under  the 
act  of  February  19,  1819,  for  establishing  a  recorder's  office,  and 
which  was  substantially  the  same  as  the  act  of  1807,  which  was  in 
force  when  the  deed  from  Dunbar  to  Prout  was  executed,  a  deed  is 
valid  as  between  the  parties  to  it  without  being  acknowledged.  Sem,' 
pie  V.  Milet,  2  Scam.  315.     See,  also,  McConneU  v.  Reed,  Id.  371. 

Having  established  by  proof  the  fact  that  the  deed  had  existed  and 
had  been  destroyed,  and  that  the  copy  offered  in  evidence  was  a  copy 
of  the  original,  it  only  remained  to  prove  the  signing  and  sealing  of 
the  deed  by  the  grantor. 

As  the  witnesses  to  the  deed  were  shown  to  be  dead,  the  method 
pointed  out  by  law  to  establish  the  execution  of  the  deed  was  by 
proof  of  the  handwriting  of  the  witnesses  to  the  deed.  Clark  v. 
Courtney,  5  Pet.  319;  Cook  v.  Woodrow,  5  Cranch,  13.  And  when 
there  was  more  than  one  witness,  proof  of  the  handwriting  of  one  was 
sufficient.  1  Greenl.  Ev.  §  676;'AdatM  r.  Kerr,  1  Bos.  &  P.  860; 
8  Prest.  Abst.  Tit.  72,  73. 

By  the  depositions  of  M^ddleton  and  GoUard,  which  the  court  ad« 
mitted  in  evidence,  the  handwriting  of  Samuel  N.  Smallwood,  one  of 
the  subscribing  witnesses  of  the  deed,  was  fully  proven.  His  signa- 
ture also  to  the  acknowledgment  of  the  deed  as  one  of  the  justices  of 
the  peace  before  whom  the  acknowledgment  was  taken,  and  his  sig- 
nature to  the  jurat  of  an  oath  of  identity  indorsed  on  the  deed,  sub- 
scribed and  sworn  to  before  him  by  Dunbar,  were  proven  by  the  same 
testimony.  The  genuineness  of  the  handwriting  of  Smallwood  as  a 
witness  to  the  deed  was  placed  beyond  all  doubt  by  the  depositions  of 
these  witnesses.  If,  therefore,  the  evidence  by  which  this  proof  was 
v.2— 21 


Digitized  by 


Google 


322  817FBE1IE  .  OODBT   BEPOBTEB. 

made  was  oompeteut  and  admissible,  the  exeoution  of  the  deed  from 
Dunbar  to  Front  was  established,  and  the  dead  itself  was  properly 
admitted  in  evidence. 

We  are  next  to  consider  the  question  whether  the  copies  of  the  dep- 
ositions of  Middleton  and  GoUard,  by  which  the  handwriting  of 
Smallwood  was  proven,  were  properly  admitted  in  evidence.  This 
evidence  was  objected  to  by  the  defendant,  and  his  objection  was 
overruled,  to  which  he  excepted. 

The  admission  of  the  parties,  as  appears  by  the  bill  of  exceptions, 
showed  the  existence  of  the  original  depositions ;  that  they  had  been 
destroyed  with  the  other  records  of  the  court  in  the  fire  of  October, 
1871;  that  the  copies  were  correct  copies  of  the  original  depositions, 
and  had  been  furnished  by  counsel  for  defendant,  and  with  his  con- 
sent  had  been  placed  on  file  in  the  cause  as  correct  copies  of  the 
original.  The  objection  made  to  the  introduction  of  the  copies  wa» 
that  the  death  of  the  witnesses  was  not  shown,  nor  was  it  proven  that 
they  were  incompetent  to  testify,  and  that  their  depositions  could  not 
be  retaken ;  therefore  proof  of  what  they  had  testified  in  their  dep- 
ositions was  not  admissible. 

The  rule  invoked  to  exclude  copies  of  the  depositions  is  that  in  the 
absence  of  evidence  that  the  witness  who  testified  in  a  former  trial  is 
dead  or  incapable  of  testifying,  or  that  his  deposition  cannot  be  retaken, 
it  is  not  competent  to  show  what  his  testimony  in  the  former  trial  was; 
and  that  when  the  deposition  of  a  witness  which  was  read  upon  a 
former  trial  is  lost,  its  contents  cannot  be  proved  except  after  proof 
of  the  death  of  the  witness  whose  testimony  it  contained.  Stout  v. 
Cook,  47  111.  630;  Aulger  v.  Smith,  34  lU.  637. 

But  if  the  witnesses  had  lived  in  another  state,  and  more  than  a 
hundred  miles  distant  from  the  place  of  trial,  proof  of  the  contents 
of  their  deposition  would  have  been  admissible.  Burton  v.  Driggi, 
20  Wall.  125.  Therefore,  to  have  made  the  objection  tenable,  it 
should  have  also  been  put  upon  the  ground  that  the  witnesses  were 
not  shown  to  reside  in  another  state  and  more  than  a  hundred  mOes 
from  the  place  of  trial.  This  it  did  not  do.  When  a  party  excepts 
to  the  admission  of  testimony  be  is  bound  to  state  his  objection  spe- 
cifically, and  in  a  proceeding  for  error  he  is  confined  to  the  objection 
so  taken.  Burton  v.  Driggs,  ubi  supra.  The  original  depositions 
were  taken  in  the  city  of  Washington.  It  is,  therefore,  probable 
that  the  witnesses  resided  there.  If  the  copy  of  the  depositions  bad 
been  objected  to  because  it  was  not  shown  that  the  witnesses  resided 
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oot  of  the  district,  and  more  than  a  hundred  miles  &oin  the  place 
where  the  coart  was  held,  the  plaintiffs  below  might  have  supplied 
proof  of  that  fact.  The  objection,  as  it  was  made,  was  not  broad 
enough  and  specific  enough,  and  was,  therefore,  properly  overruled 
and  the  evidence  admitted. 

But  we  think  the  rule  relied  on  bj  defendant  to  exclude  copies  of 
the  deposition  does  not  apply  to  the  case  in  hand.  The  plaintiffs 
did  not  offer  oral  evidence  of  the  contents  of  the  depositions,  but 
offered  copies  which  were  admitted  by  counsel  for  defendant  to  be 
true  copies.  It  was,  therefore,  not  necessary  to  retake  the  deposi- 
tions or  to  prove  the  death  of  the  witnesses,  or  their  incapacity  to 
testify.  The  copy  of  the  deposition  was,  by  consent,  substituted  for 
the  original,  which  was  proven  to'  have  been  destroyed,  and,  beiug 
admitted  to  be  a  true  copy,  spoke  for  itself.  It  was,  therefore,  prop* 
erly  received  in  evidence. 

It  was  further  objected  to  the  admission  in  evidence  of  the  proof 
relating  to  the  deed  of  John  J.  Dunbar  to  Prout,  that  as  the  testi- 
mony to  establish  its  execution  was  the  proof  of  the  handwriting  of 
subscribing  witnesses,  it  was  necessary  to  prove  the  identity  of  the 
grantor  in  the  deed;  that  is  to  say,  that  the  John  J.  Dunbar  by 
whom  the  deed  purported  to  be  executed  was  the  same  John  J.  Dun- 
bar named  in  the  patent  for  the  lands  in  controversy.  In  any  case 
slight  proof  of  identity  is  sufficient.  Nelson  v.  Whittall,  1  Barn.  & 
Aid.  19;  Warren  v.  Anderson,  8  Bcott,  884;  1  Selw.  N.  P.  538, 
note  7,  (18th  Ed.)  But  the  proof  of  identity  in  this  case  was  ample. 
In  tracing  titles  identity  of  names  is  prima  facie  evidence  of  identity 
of  persons.  Brown  v.  Metz,  33  HI.  339;  Gates  t.  Lqftus,  3  A.  E. 
Marsh.  202;  Qitt  v.  Watson^  18  Mo.  274;  BaUne  v.  Donaldson,  2 
Grant,  (Pa.)  450;  Bogue  v.  Bigelow,  29  Vt.  179;  Chamblee  v.  Tarbox, 
27  Tex.  139.  .  See,  also,  SeweU  v.  Evans,  4  Adol.  &  E.  626;  Roden  v. 
Byde,  Id.  629.  There  was  no  evidence  that  more  than  one  John  J. 
Dunbar  lived  at  the  date  of  the  deed  in  Matthias  county,  Virginia, 
which  the  deed  recites  was  the  residence  of  the  grantor,  nor  in  the 
District  of  Columbia,  where  the  deed  was  executed,  and  there  was  no 
other  proof  to  rebut  the  prima  fade  presumption  raised  by  the  iden- 
tity of  names  in  the  patent  and  deed.  But,  besides  the  identity  of 
names,  there  was  other  evidence  showing  the  identity  of  persons. 
The  patent  and  the  deed  bore  date  the  same  day,  and  the  patent  was 
cited  in  haec  verba  in  the  deed.  These  circumstances  tend  strongly 
to  show  that  the  party  by  whom  the  deed  was  executed  must  have 
had  possession  of  the  patent.     The  deed  recites  that  the  patent  was 
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delivered  to  the  grantor,  John  J.  Dunbar,  and  the  affidavit  of  John 
J.  Dunbar,  Bworn  to  and  snbseribed  on  January  7,  1818,  before 
Smallwood,  a  justice  of  the  peaoe,  and  one  of  the  subsoribing  -mU 
nesses  to  the  deed,  whose  signature  to  the  jurat  is  shovm  to  be  gen> 
nine,  to  the  effect  that  he  vas  the  same  John  J.  Dunbar  to  whom 
the  patent  was  issued,  was  indorsed  upon  the  deed. 

After  a  lapse  of  61  years,  this  evidence  is  not  only  admissible  to 
prove  the  identity  of  the  grantee  in  the  patent  with  the  grantor  in 
the  deed,  but,  uncontradicted,  is  eonolnsive. 

We  are,  therefore,  of  opinion  that  the  deed  from  John  J.  Dunbar 
to  William  Front,  whieh  formed  a  link  in  the  title  of  the  plaintiffs, 
was  sufficiently  proven,  and  was  properly  admitted  in  evidence  by 
the  circuit  court.  The  other  muniments  of  title  put  in  evidence  by 
the  plaintiffs  were  admitted  without  objection,  and  established  prima 
facie  their  title  to  the  lands  in  controversy.  But  it  will  be  remem- 
bered that  the  defendant  below  had  also  shown  a  prima  facie  title  to 
the  lands  in  question;  that  both  parties  traced  title  through  the 
patent  of  the  United  States  issued  to  Dunbar,  and  through  deeds  ap- 
parently executed  by  him  on  the  same  day,  to-wit,  January  6, 1818, — 
one  to  William  Prout,  under  which  the  plaintiffs  claimed,  and  the 
other  to  John  Frank,  under  which  the  defendant  claimed. 

The  question,  therefore,  still  remains,  which  is  the  superior  title? 
According  to  the  jurisprudence  of  Dlinois,  this  must  be  settled  by 
the  fact,  which  of  the  two  deeds,  apparently  executed  by  Dunbar, 
was  first  recorded. 

Section  15  of  the  act  approved  January  81, 1837,  (Purple,  Beal  Est. 
St.  480,)  provided  as  follows : 

"All  grants,  bargains,  sales,  etc.,  of  or  concerning  any  lands,  whether  exe- 
cuted within  or  without  the  state,  shall  be  recorded  in  the  recorder's  office  in 
the  county  where  such  lands  are  lying,  and  being  within  12  months  after  the  ex- 
ecution of  such  writings,  and  every  such  writing  that  shall,  at  any  time  after 
the  publication  hereof,  remain  more  than  12  months  after  the  making  of  such 
writing,  and  shall  nut  be  proved  and  recorded  as  aforesaid,  shall  be  adjudged 
fraudulent  and  void  against  any  subsequent  bona  fide  purchaser  or  mortgagee 
for  valuable  consideration,  unless  such  deed,  conveyance,  or  other  writing  be 
recorded  as  aforesaid,  before  the  proving  and  recording  of  the  deed,  mortgage^ 
or.  other  writing  under  which  any  subsequent  purchaser  or  mortgagee  shall 
daim." 

This  act  remains  substantially  in  force.  Hurd,  Bey.  St.  p.  S71, 
I  80. 

By  an  act,  approved  Jnly  21,  1887,  (Purple,  Beal  Est.  St.  496, 
497,)  it  was  provided  that  the  recording  of  any  deed,     *     •    ♦ 
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whether  executed  within  or  without  the  state,  by  the  reeorder  of  the 
county  Id  which  the  lands  intended  to  be  affected  are  sitaated,  shall 
be  deemed  and  taken  to  be  notice  to  subseqaent  parohasers  and  cred- 
itors from  the  date  of  such  recording,  whether  said  writing  shall  have 
been  acknowledged  or  proven  in  conformity  with  the  laws  of  the 
state  or  not,  an4  that  the  provisions  of  the  act  shall  apply  as  well  to 
writings  heretofore  as  those  hereafter  admitted  to  record.  This  law 
is  still  in  force,     gee  Hard,  Rev.  St.  1880,  p.  271,  §  31. 

It  was  held  by  the  sapreme  coart  of  Illinois,  in  Reed  v.  Kemp,  16 
111.  445,  that  an  instmment  affecting  or  relating  to  real  estate  may 
be  recorded,  though  not  proven  or  acknowledged,  and  the  record  will 
operate  as  constructive  notice  to  subsequent  puiAasers  and  creditors. 
See,  also,  Chateau  v.  Jonet,  11  111.  820;  Martin  v.  Dryden,  1  Gilman, 
213.  And  in  Cabeen  v.  Breckenridge,  48  111.  94,  the  court  declared 
that,  "as  a  general  rule,  when  the  same  person  has  executed  two  deeds 
for  the  same  land,  the  first  deed  recorded  will  hold  the  title." 

The  evidence  shows  that  the  deed  of  Dunbar  to  Frank,  under 
which  the  defendant  claimed  title,  was  not  recorded  until  June  18, 
1870.  The  plaintiffs  contended  that  the  deed  from  Dunbar  to  Prout,  * 
under  which  they  claimed,  was  recorded  on  June  23,  1818,  and  it 
was  shown  that  the  deed  from  Front  to  Duncan  was  recorded 
October  29,  1838,  and  the  deed  of  Gillett  to  Corcoran,  June  5,  1848, 
aud  the  deed  of  Corcoran  to  Morris,  March  12,  1868.  If,  therefore, 
the  contention  of  the  plaintiffs  that  the  deed  of  Dunbar  to  Prout  was 
recorded  June  23,  1818,  is  sustained  by  competent  proof,  their  title 
must  prevail. 

But  it  is  iuBisted  for  defendant  that  there  was  no  competent  proof 
of  the  registration  of  the  deed  of  Dunbar  to  Prout.  The  proof  relied 
on  was  the  testimony  of  Dent,  that  the  certified  copy  from  the  rec- 
ords of  the  county  of  Madison  was  a  copy  of  the  original  deed ;  the 
certificate  of  the  recorder  that  the  certified  copy  was  a  copy  of  a 
deed  which  appeared  of  record  in  his  office ;  and  the  certified  copy 
of  a  memorandum  at  the  foot  of  the  record  of  the  deed  as  follows : 
"Kecorded  June  23, 1818."  Conceding  that  the  certified  copy  of  the 
deed  from  the  records  of  Madison  county  would  not  be  proof  of  the 
contents  of  the  original  deed,  because  such  original  deed  had  not 
been  so  acknowledged  And  certified  as  to  make  a  certified  copy  com- 
petent evidence,  yet  the  fact  that  such  a  record  of  the  deed  existed, 
was,  by  the  law  of  Illinois,  as  we  have  seen,  notice  to  subsequent 
purchasers.  A  certified  oopy  from  the  record  was,  therefore,'a  proof 
that  such  a  deed  and  memorandum  was  of  record  in  the  proper 
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office.  For  it  ia  a  settled  rale  of  evidence  that  every  document  of  a 
public  nature  which  there  wonld  be  an  inconvenience  in  removing, 
and  which  the  party  has  the  right  to  inspect,  may  be  proved  by  a 
duly-authenticated  copy.  Saxton  v.  Nimmt,  14  Mass.  320;  Thayer 
V.  Steams,  1  Pick.  109 ;  Dunning  v.  Roome,  6  Wend.  651 ;  Dudley 
v.  Grayson,  6  Mon.  259;  Bishop  v.  Cone,  8  N.  H.  613;  1  Greenl.  Ev. 
§  484. 

The  memorandum  at  the  i<mt  of  the  record  was  the  usual  record 
evidence,  competent  and  conclusive,  that  the  deed  had  been  recorded 
at  the  date  mentioned.  It  was  evidence  of  the  date  of  the  registra- 
tion of  the  deed,  because  it  was  the  duty  of  the  recorder,  by  the  nat< 
ure  of  his  office  anNk  without  special  statutory  direction,  to  note 
when  the  record  was  made.  1  Greenl.  Ev.  §  488.  But  we  think  it 
may  be  fairly  inferred  from  section  10  of  the  act  of  September  17, 
1807,  which  was  in  force  when  it  is  claimed  that  the  deed  from  Dun- 
bar to  Prout  was  recorded,  that  it  was  the  duty  of  the  recorder  to 
note  the  time  when  deeds  left  with  him  for  record  were  recorded. 
He  was  specifically  required  to  note  the  date  when  the  deed  was  re- 
'ceived,  and  was  liable  to  a  penalty  of  $800  for  recording  any  deed 
in  writing  "before  another  first  brought  into  his  office  to  be  recorded." 
1  Adams  &  D.  Real  Est.  St.  68.  The  making  of  a  memorandum 
of  the  date  of  record  was,  therefore,  an  official  act,  which  naturally 
fell  within  the  line  of  his  statutory  duties,  and  a  certified  copy  of  it 
would  be  competent  evidence  to  prove  the  memorandum  and  the  date 
of  the  registration  of  the  deed. 

We  are  of  opinion,  therefore,  that  the  fact  that  the  deed  of  Dunbar 
to  Prout  wa^  recorded  on  June  28,  1818,  was  proved  by  competent 
evidence,  and  that  it  therefore  follows  that  the  title  of  the  plaintiffs 
was  better  and  superior  to  that  of  defendants,  who  claimed  under  a 
deed  for  the  same  lands  not  recorded  until  Jime  18,  1870,  more  than 
50  years  after  its  date,  and  long  after  innocent  purchasers  had  bought 
the  lands  and  paid  a  valuable  consideration  for  them. 

The  plaintiff  in  error  contends  that  the  act  of  1837,  supra,  cannot 
apply  in  this  case,  because  at  its  date  the  lands  in  question  were  no 
longer  within  the  limits  of  Madison  county,  but  in  the  county  of  Put- 
nam. But  the  act  expressly  declares  that  it  shall  apply  to  writings 
theretofore  as  well  as  those  thereafter  admitted  to  record.  The  deed 
of  Dunbar  to  Prout  was  recorded  under  the  act  of  1807,  supra,  which 
required  it  to  be  recorded  in  the  county  where  the  lands  conveyed 
were  sifaated.  It  was  so  recorded.  No  law  of  Ulinois  since  passed 
has  required  any  other  registration  of  deeds  by  the  parties  thereto. 
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or  has  changed  the  effect  of  the  original  registration.  See  act  of 
February  27, 1841;  1  Adams  <k  D.  Beal  Est.  St.  93,  94. 

The  view  ve  have  taken  of  the  case  renders  it  nnnecessary  to  no- 
tice certain  questions  of  local  practice  argued  by  coonsel. 

We  find  no  error  in  the  record  of  the  circuit  court.  Its  judgment 
mast  therefore  be  affirmed. 


(107  u.  &  aes) 

BttssbiiIi  and  another  v.  Allbr,  Ez'z,  and  othen. 

(March  8, 1883.) 

Chabitabt^b  ITso— YALmnr— FoDBDnia  iRannmoR  for  Eduo^tkht  of  Yotttb. 

WUlUm  Rnnell,  of  St  Louis,  "  for  the  purposes  of  foonding  an  institution  for  the 
education  of  youth  in  St.  Louis  county,  Missouri,"  granted  lands  and  personal 
properly  in  Arkansas  to  John  S.  Horner  and  ius  successors,  in  trust  "  for  the 
use  and  benefit  of  the  Russell  Institute  of  St.  Iiouis,  Missouri,"  with  directions 
to  the  grantee  to  sell  them,  and  to  account  for  and  pay  over  the  proceeds  "  to 
Thomas  Alien,  president  of  the  board  of  trustees  of  said  Russell  Institute  at  St; 
Louis,  Missouri,"  whose  receipt  should  be  a  full  discharge  to  the  gi;antee.  Hdd, 
that  this  was  a  cliaritable  gift,  valid  against  the  donor's  heirs  and  next  of  Icin,' 
although  the  institution  was  neither  established  nor  incorporated  in  the  life* 
time  of  the  donor  or  of  Allen. 

Appeal  from  the  Circuit  Court  of  the  XJnited  States  for  the  Eastern 
District  of  Missouri. 

Wm.  Brown,  for  appellants. 

Wm.  R.  Donaldson  and  C.  H.  Krum,  for  appellees. 

Grat,  J.  This  is  a  biU  in  equity,  filed  on  the  sixteenth  of  April, 
1878,  by  two  of  the  heirs  at  law  and  next  of  kin  of  William  Bussell,  of 
St.  Louis,  against  Thomas  Allen,  to  establish  a  trust  in  favor  of 
Russell's  heirs  at  law  and  next  of  kin,  and  for  an  account. 

The  bill  alleges  that  on  the  nineteenth  of  July,  1855,  William  Bus- 
3eU  and  John  S.  Homer  executed  four  indentures  of  trust,  by  each 
of  which  Bussell,  in  consideration  of  one  dollar  paid,  "and  for 
divers  other  good  and  valuable  considerations,  but  chiefly  for  the  pur- 
pose of  founding  an  institution  for  the  education  of  youth  in  St. 
Louis  county,  Missouri,"  granted  and  conveyed  to  Horner,  his  exec- 
utors and  administrators  or  successors,  in  trust  forever,  certain 
lauds  and  personal  property  in  the  state  of  Arkansas,  to  have  and 
to  hold  the  same  unto  him,  his  executors,  administrators,  and  succes- 
sors, in  trust,  "to  and  for  the  following  uses  and  purposes,  to-wit. 
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the  said  property  is  oonvejed  for  the  use  and  benefit  of  the  Bussell 
Institnte  of  St.  Loais,  Missoari;"  and  empowered  and  directed  him 
and  them  to  sell  the  same  as  soon  as  conveniently  mif^fat  be,  and  to 
accoant  for  and  pay  over  the  proceeds  yearly  or  oftener,  deducting 
the  reasonable  expenses  of  executing  the  trust,  "to  Thomas  Allen, 
president  of  the  board  of  trustees  of  the  said  Bussell  Institute  at  St. 
Louis,  Missouri,  and  his  receipt  therefor  shall  be  a  full  discharge,  of 
the  said  party  of  the  second  part  for  the  amoant  so  paid  and  the 
application  thereof;"  and  Horner's  trust  to  be  brought  to  a  close  and 
the  net  proceeds  paid  over  as  soon  as  conveniently  might  be,  and  if  not 
concluded  within  10  years  the  property  remaining  undisposed  of  to 
be  sold  by  public  auction  and  the  proceeds  paid  over  as  before 
required.  In  eac)i  of  the  four  indentures  reference  was  made  to 
the  three  others,  and  it  was  "declared  that  all  of  said  conveyances, 
including  this,  are  made  to  one  and  the  same  person  for  one  and  the 
same  use  and  purpose,  and  that  the  same  are  and  are  to  be  deemed 
and  taken  and  accounted  for  as  one  trust,  according  to  the  condi- 
tions of  the  deeds  respectively,  it  having  been  intended  by  said  deeds 
and  this  present  one  to  convey  all  of  the  remaining  property  of  the 
said  William  Bussell  in  the  said  state  of  Arkansas  to  the  said  party 
of  the  second  part,  to  and  for  the  use  and  benefit  of  the  said  Bussell 
Institute  of  St.  Louis,  Missouri."  After  this  clause,  in  one  of  the 
indentures,  were  added  the  words  "represented  by  their  president 
aforesaid."  Each  indenture  contained  a  covenant  by  Homer  "faith- 
fully to  perform  the  trust  hereby  created. " 

The  bill  further  alleges  that  Homer,  in  the  execution  of  his  trust, 
has  converted  a  large  portion  of  the  property  into  money,  has  paid 
over  to  Allen  the  sum  of  about  $50,000,  and  has  conveyed  and  trans- 
ferred to  Allen  the  property  remaining  unsold,  and  that  Allen  holds 
and  controls  the  whole  fund,  and  has  never  applied  to  any  court  for 
aid  in  the  disposition  and  application  thereof,  and  has  in  no  way 
used  or  recognized  the  fund  as  held  by  him  in  trust  for  the  uses  de- 
clared by  Bussell. 

The  bill  further  alleges  that  there  was  not  at  the  time  of  the  exe- 
cution of  the  indentures  aforesaid,  nor  before  or  since,  any  such  edu- 
cational institution  as  was  referred  to  therein;  that  at  the  time  of 
such  execution  Bussell  was  from  paralysis  infirm  in  body  and  weak 
in  mind,  and  that,  while  he  then  manifestly  proposed  to  found  snob 
an  institution,  yet  in  his  increasing  incapacity  of  body  and  mind 
daring  the  short  period  that  intervened  between  that  time  and  his 
death  he  failed  to  accomplish  his  philanthropic  purpose;  that  he 


Digitized  by 


Google 


BUSBBIiL   V.  ALLBN.  829 

died  in  1866,  withont  ever  having  founded  snoh  an  institntion,  or  del- 
egated to  Horner  or  to  Allen,  or  to  any  other  person  or  corporation, 
aathority  to  organize  a  BuBsell  Institute,  and  that  no  snoh  authority 
has  hitherto  been  exercised  or  claimed  by  any  person  or  corporation, 
and  there  is  and  h&B  been  no  donee  capable  of  receiving,  holding, 
and  administering  the  trust  fund  created  by  the  indentures;  that  the 
beneficiaries  of  the  trust,  so  far  as  can  be  determined  by  the  terms 
of  the  indentures,  are  uncertain  and  indefinite,  and  the  trust  is  in- 
valid, and,  there  being  no  debts  outstanding  against  Bussell's  estate, 
the  trust  fund  belongs  to  bis  next  of  kin. 

To  this  bill  Allen  filed  a  general  demurrer,  which  was  sustained 
and  the  bill  dismissed.  6  Dill.  235.  The  plaintiffs  appealed  to  this 
court.  Pending  the  appeal,  Allen  has  died,  and  his  executors  have 
been  made  parties  in  his  stead.  i 

The  deeds  of  gift  state  that  they  are  made  "chiefly  for  the  purpose 
of  founding  an  institution  for  the  education  of  youth  in  St.  Louis 
county,  Missouri;"  they  convey  the  property  to  Homer  and  his  suc- 
cessors in  trust  "for  the  use  and  benefit  of  the  Bussell  Institute  of 
St.  Louis,  Missouri;"  they  direct  him  to  sell  the  property  and  account 
for  and  pay  over  the  proceeds  "to  Thomas  Allen,  president  of  the 
board  of  trustees  of  the  said  Bnsaell  Institute  of  St.  Louis,  Missouri," 
whose  receipt  shall  be  a  full  discharge  of  Horner;  and  they  end  by 
declaring  that  all  these  conveyances  shall  be  deemed  taken  and  ac- 
counted for  as  one  trust,  and  that  it  is  the  intention  of  the  donor  to 
convey  the  property  included  in  all  of  them  "to  and  for  the  benefit  of 
the  said  Bussell  Institute  of  St.  Louis,  Missouri,"  to  which  one  of  the 
deeds  adds,  "represented  by  their  president  as  aforesaid." 

The  donor  thus  clearly  manifests  his  purpose  to  found  an  institu- 
tion for  the  education  of  youth  in  St.  Louis,  to  be  called  by  bis  name; 
and  he  executes  this  purpose  by  conveying  the  property  to  Horner  in 
trust,  to  hold  and  convert  into  money,  and  pay  that  money  to  the 
officers  of  the  institute  when  incorporated  and  a  board  of  trustees  ap- 
pointed. The  direction  to  pay  the  money  to  Allen,  as  president  of 
the  board  of  trustees,  and  the  mention,  at  the  close  of  one  of  the 
deeds,  of  the  institute  as  represented  by  its  president  as  aforesaid, 
clearly  show  that  the  fund  is  not  to  be  paid  to  Allen  individually;  and 
while  they  imply  the  donor's  wish  that  Allen  should  be  the  first  presi- 
dent of  the  board  of  trustees  of  the  institute,  they  do  not  make  his 
appointment  to  and  acceptance  of  that  office  a  condition  of  the  va- 
lidity of  the  gift  or  of  the  carrying  out  of  the  donor's  charitable  pur- 
pose.    The  terms  of  the  deeds  clearly  show  that  the  donor  did  not 
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contemplate  or  intend  doing  any  farther  act  to  perfect  his  gift.  It  ia 
not  pretended  that  the  allegations  in  the  bill  as  to  his  weakness  of 
body  and  mind  amoant  to  an  allegation  of  insanity,  and  they  are  ir- 
relevant  and  immaterial. 

The  principal  grounds  upon  which  the  plaintiffs  seek  to  maintain 
their  bUl  are  that  the  deeds  create  a  perpetuity;  that  the  aaea  de- 
clared are  not  charitable;  and  that,  if  the  uses  are  charitable,  there 
are  no  ascertained  beneficiaries,  and  no  donee  capable  of  assuming 
and  administering  the  trust,  and  the  uses  are  too  indefinite  to  be 
specifically  executed  by  a  court  of  chancery.  Bat  these  positions,  as 
applied  to  the  facts  of  the  case,  are  inconsistent  with  the  fundamental 
principles  of  the  law  of  charitable  uses,  as  established  by  the  de- 
oisions  of  this  and  other  ooorts  exercising  the  ordinary  jurisdiction 
in  equity. 

By  the  law  of  England  from  before  the  statute  of  43  Eliz.  e,  4, 
and  by  the  law  of  this  country  at  the  present  day^  (except  in  those 
states  in  which  it  has  been  restricted  by  statute  or  judicial  decision, 
as  in  Virginia,  Maryland,  and  more  recently  in  New  York,)  trusts  for 
public  charitable  purposes  are  upheld  ander  eiroaiHstances  under 
which  private  trusts  would  fail.  Being  for  objects  of  permanent  in- 
terest and  benefit  to  the  public,  they  may  be  perpetual  in  their  dura- 
tion, and  are  not  within  the  rule  against  perpetuities;  and  the  in- 
struments creating  them  should  be  so  construed  as  to  give  them 
effect  if  possible,  and  to  carry  out  the  general  intention  of  the  donor, 
when  clearly  manifested,  even  if  the  particular  form  or  manner 
pointed  oat  by  him  cannot  be  followed.  They  may,  and  indeed  must, 
be  for  the  benefit  of  an  indefinite  number  of  persons;  for  if  all  the 
beneficiaries  are  personally  designated,  the  trust  lacks  the  essential 
«lement  of  indefiniteness,  which  is  one  characteristic  of  a  legal  char- 
ity. If  the  founder  describes  the  general  nature  of  a  charitable  trust, 
he  may  leave  the  details  of  its  administration  to  be  settled  by  trustees 
under  the  superintendence  of  a  court  of  chancery;  and  an  omission 
to  name  trustees,  or  the  death  or  declination  of  the  trustees  named, 
will  not  defeat  the  trust,  but  the  court  will  appoint  new  trustees  in 
their  stead. 

The  previous  adjudications  of  this  court  npon  the  subject  of  char- 
itable uses  go  far  towards  determining  the  question  presented  in  this 
.case..  As  the  extent  and  effect  of  these  adjadioations  have  hardly 
been  appreciated,  it  will  be  convenient  to  state  the  substance  of  them. 

The  case  of  Baptigt  Auociation  v.  Hart,  i  Wheat.  1,  in  which  a  be- 
quest by  a  citizen  of  Virginia  "to  the  Baptist  Association  that  for  or- 
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dinar;  meets  at  Philadelphia  annually,"  as  "a  perpetual  fund  for 
the  education  of  youths  of  the  Baptist  denomination  who  shall  ap- 
pear promising  for  the  ministry,"  was  declared  void,  was  decided 
upon  an  imperfect  survey  of  the  early  English  authorities,  and  upon 
the  theory  that  the  English  law  of  charitable  uses,  which,  it  was  ad- 
mitted, would  sustain  the  bequest,  had  its  origin  in  the  statute  of 
Elizabeth,  which  had  been  repealed  in  Virginia.  That  theory  has 
since,  upon  a  more  thorough  examination  of  the  precedents,  been 
clearly  shown  to  be  erroneous.  Vidcd  v.  Oirard,  2  How.  127;  Perin 
T.  Carey,  24  How.  465;  Ould  v.  Washington  Hospital,  95  U.  S.  303. 
And  the  only  cases  in  which  this  court  has  followed  the  decision  in 
Baptist  Attociation  t.  Hart  have,  like  it,  arisen  in  the  state  of  Vir- 
ginia, by  the  decisions  of  whose  highest  courts  charities,  except  in 
certain  oases  specified  by  statute,  are  not  upheld  to  any  greater  ex- 
tent  than  other  trusts.  Wheeler  v.  Smith,  9  How.  55 ;  Kain  t.  Oib- 
boney,  101  U.  8.  862. 

In  Beatty  v.  Kvrtz,  2  Pet.  566,  the  owners  of  a  tract  of  land  (after- 
wards part  of  Georgetown)  laid  it  out  as  a  town,  and  made  and  re- 
corded a  plan  of  it,  marking  one  lot  as  "for  the  Lutheran  church ; " 
and  the  Lutherans  of  the  town,  a  voluntary  society  not  incorporated, 
erected  and  used  a  building  upon  this  lot  as  a  churcbfor  public  wor- 
ship, and  fenced  in  and  used  the  land  as  a  ohnrch-yard,  for  the 
burial  of  others  as  well  as  of  Lutherans,  for  50  years.  Upon  these 
facts  it  was  held  that  the  bill  of  rights  of  Maryland,  af&rming  the 
validity  of  any  sale,  gift,  lease,  or  devise  of  land,  not  exceeding  two 
acres,  for  a  church  and  burying-ground,  recognized,  to  this  extent  at 
least,  the  doctriae  of  charitable  uses,  under  which  no  specific  grantee 
or  trustee  was  necessary;  that  this  land  had  been  dedicated  to  a 
charitable  and  pious  use,  beneficial  to  the  inhabitants  generally, 
which  might  at  all  times  have  been  enforced  through  the  interven- 
tion of  the  government  as  parens  patrite,  by  its  attorney  general  or 
other  law  officer;  and  that  a  committee  of  the  society  might  main- 
tain a  bill  in  equity  to  restrain  by  injunction  the  heirs  of  the  origi- 
nal owners  from  disturbing  that  use. 

In  Inglis  v.  Sailors'  Snug  Harbor,  3  Pet.  99,  a  citizen  of  New  York 
devised  land  to  the  chancellor  of  the  state,  the  mayor  of  the  city,  and 
others,  designating  them  all  by  their  official  titles  only,  and  to  their 
respective  successors,  in  trust  out  of  the-  rents  and  profits  to  build  a 
hospital  for  aged,  deorepid,  and  worn-out  sailors,  as  soon  as  the  trustees 
should  judge  that  the  proceeds  would  support  50  such  sailors,  and 
to  maintain  the  hospital  and  support  sailors  therein  forever;  and 


Digitized  by 


Google    — 


832  SUFBEIOi  OOUBT   BBPOBTBB. 

further  declared  it  to  be  his  will  and  intention  that  if  this  oould  not 
be  legally  done  without  an  act  of  incorporation,  the  trastees  should 
apply  to  the  legislature  for  such  an  act,  and  that  the  property  should 
at  all  events  be  forever  appropriated  to  the  above  uses  and  purposes. 
An  act  incorporating  the  trustees  was  passed  and  the  hospital  was 
established.  A  majority  of  the  court  held  that  the  trustees  took  per- 
sonally .and  not  in  their  official  capacities,  and  that  upon  their  incor- 
poration the  legal  title  vested  by  way  of  executory  devise  in  the  cor- 
poration as  against  the  heirs  at  law;  and  the  dissenting  judges 
differed  only  as  to  the  legal  title,  and  not  as  to  the  validity  of  the 
charitable  trust. 

In  McDonogh  v.  Mwrdoeh,  15  How.  367,  a  citizen  of  Louisiana,  de- 
claring his  chief  object  to  be  the  education  of  the  poor  of  the  cities 
of  New  Orleans  and  Baltimore,  made  a  devise  and  bequest  to  the  two 
cities,  one-half  to  each,  the  income  to  be  applied  by  boards  of  man- 
agers, who  should  be  appointed  by  either  city,  but  whose  powers  and 
duties  he  defined,,  and  who  should  obtain  acts  of  incorporation,  if 
necessary,  for  the  education  of  the  poor  and  other  charitable  purposes 
in  various  ways  specified.  And  in  case  the  two  cities  should  combine 
together  and  knowingly  and  willfully  violate  the  conditions,  then  he 
gave  the  whole  property  to  the  states  of  Louisiana  and  Maryland,  in 
equal  halves,  "for  the  purpose  of  educating  the  poor  of  said  states 
under  such  a  general  system  of  education  as  their  respective  legis- 
latures shall  establish  bylaw."  The  court  held  that  the  devise  to  the 
cities  was  valid,  and  that  the  testator's  directions  as  to  the  manage- 
ment of  the  income  "must  be  regarded  as  subsidiary  to  the  general 
objects  of  his  will,  and  whether  legal  and  practicable,  or  otherwise, 
can  exert  no  influence  over  the  question  of  its  validity;"  and  ex- 
pressed the  opinion  that  the  failure  of  the  devise  to  the  cities  would 
not  have  benefited  the  heirs  at  law,  for  in  that  event  the  limitation 
over  to  the  states  of  Louisiana  and  Maryland  would  have  been  oper- 
ative.    16  How.  404,  415. 

In  Fontain  v.  Ravenel,  17  How.  369,  a  testator,  residing  at  the  time 
of  his  death  in  Pennsylvania,  appointed  his  wife  and  three  others  to 
be  executors  of  his  will,  and  authorized  his  executors,  or  the  sur- 
vivor of  them,  after  the  death  of  his  wife,  to  dispose  of  the  residue  of 
his  estate  "for  the  use  of  such  charitable  institutions  in  Pennsylvania 
or  South  Carolina  as  they  or  h«  may  deem  most  beneficial  to  man- 
kind, and  so  that  part  of  the  colored  population  in  each  of  the  said 
states  of  Pennsylvania  and  South  Carolina  shall  partake  of  the  ben- 
efits thereof."    In  that  case,  the  testator  had  not  himself  defined  the 
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nature  of  the  oharitable  ases,  nor  authorized  any  one  but  his  exec- 
utors to  designate  them;  and  the  point  decided  was  that,  they  having 
all  died  without  doing  so,  the  oirouii  eourt  of  the  United  States  for 
the  distriot  of  Pennsylvania  oould  not  sustain  a  bill  to  establish  them, 
filed  by  oharitable  institutions  in  Feimsylvania  and  South  Carolina 
in  the -name  of  the  administrator  de  bonis  non  and  next  of  kin  of  the 
testator.  The  question  ther4  was,  whether  the  authority  of  a  oourt 
of  chancery,  under  such  ciroamstances,  belonged  to  its  ordinary  juris- 
diction over  trusts,  or  to  its  prerogative  power  under  the  sign  manual 
of  the  crown,  which  last  has  never  been  introduced  into  this  country. 
See  Boyle,  Charities,  238,  239;  Jackson  w.  Phillipa,  14  Allen,  539, 
576,  588.  No  question  of  the  validity  of  the  gift  as  against  the  next 
of  kin  was  presented;  and  even  Chief  Justice  Tanbt,  who,  differing 
from  the  rest  of  the  oourt,  alone  asserted  that  "if  the  object  to  be 
benefited  is  so  indefinite  and  so  vaguely  described  that  the  bequest 
could  not  be  supported  in  the  case  of  an  ordinary  trust,  it  cannot  be 
established  in  a  court  of  the  United  States  upon  the  ground  that  it  is 
a  charity,"  distinctly  admitted  that  a  suit  by  an  heir  or  representative 
of  the  testator  to  recover  property  or  money  bequeathed  to  a  charity 
could  not  be  maintained  in  a  court  of  the  United  States  if  the  bequest 
was  valid  by  the  law  of  the  state.  17  How.  395,  396.  Accordingly, 
in  Lor'mgs  v.  Manh,  6  Wall.  337,  the  court  dismissed  a  bill  by  the 
next  of  kin  to  set  aside  a  bequest  by  a  citizen  of  Massachusetts  "in 
trust  for  the.  benefit  of  the  poor,"  by  means  of  such  incorporated 
charitable  institutions  as  should  be  designated  by  three  persons  ap- 
pointed by  the  trustees  or  their  successors ;  such  a  bequest  being  valid 
under  the  law  of  Massachusetts  as  habitually  administered  in  her 
oourts. 

In  U.  8.  T.  Fox,  94  U.  S.  315,  this  oourt,  affirming  the  judgment 
of  the  oourt  of  appeals  of  New  York  in  62  N.  Y.  530,  held  a  devise  of 
land  in  New  York  to  the  United  States,  for  the  purpose  of  assisting  to 
discharge  the  debt  contracted  by  the  war  for  the  suppression  of  the 
rebellion,  to  be  invalid,  solely  because  by  the  law  of  New  York,  as 
declared  by  recent  decisions  of  the  court  of  appeals,  none  but  a  nat- 
ural person,  or  a  corporation  created  by  that  state  with  authority  to 
take  by  devise,  could  be  a  devisee  of  land  in  that  state.  Where  not 
prohibited  by  statute,  a  devise  or  bequest  for  such  a  purpose  is  a 
good  oharitable  gift.  Nightingale  t.  Qtnilhwn,  6  Hare,  484,  and  2 
Phil.  594;  Dicluon  v.  17.  8.  125  Mass.  811. 

In  Ould  V.  Washington  Hospital,  95  U.  8.  308,  a  citizen  of  Wash- 
ington devised  land  in  the  IMstrict  of  Columbia  to  two  persons  named. 
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in  trust  to  hold  it  "as  and  for  a  site  for  the  erection  of  a  hospital  for 
foundlings, "  to  be  built  by  a  corporation  to  be  established  bj  act  of 
congress  and  approved  by  the  trustees  or  their  successors,  and,  upon 
such  incorporation,  to  convey  the  land  to  the  corporation  in  fee.  It 
was  contended  for  the  heirs  at  law  that  the  devise  was  void,  because 
it  was  to  a  corporation  to  be  established  in  the  future,  and  might  not 
take  effect  within  the  rule  against  perpetuities,  and  because  of  the 
uncertainty  of  the  beneficiaries;  and  reference  was  made  to  the  Mary- 
land statute  of  wills  of  1798,  still  in  force  in  the  District  of  Co- 
lumbia, providing  that  no  will  should  "be  effectual  to  create  any  in- 
terest or  perpetuity,  or  make  any  limitation,  or  appoint  any  uses, 
not  now  permitted  by  the  constitution  or  laws  of  the  state,"  and  to  a 
series  of  decisions  in  Maryland,  holding  that  the  statute  of  Elizabeth 
was  not  in  force  in  that  state,  and  that  charitable  uses  were  there 
governed  by  the  same  rules  as  private  trusts.  But  those  decisions 
having  been  made  since  the  separation  of  the  District  of  Columbia 
from  the  state  of  Maryland,  the  court  held  that  the  case  must  be 
determined'  upon  general  principles  of  jurisprudence,  and  that  the 
devise  was  valid. 

The  objection  to  the  validity  of  the  gift  before  us,  as  tending  to 
create  a  perpetuity,  is  fully  met  by  the  oases  of  Inglis  v.  Sailors'  Snug 
Harbor,  McDonogk  v.  Murdoch,  and  Ould  v.  Washington  Hospital, 
above  cited,  which  clearly  show  that  a  gift  in  trust  for  a  charity  not 
existing  at  the  date  of  the  gift,  and  the  beginning  of  whose  existence 
is  uncertain,  or  which  is  to  take  effect  upon  a  contingency  that  may 
possibly  not  happen  within  a  life  or  lives  in  being  and  21  years  after- 
wards, is  valid,  provided  there  is  no  gift  of  the  property  meanwhile  to 
or  for  the  benefit  of  any  private  corporation  or  person.  Those  cases 
Hre  in  accord  with  English  decisions  of  the  highest  authority,  of  which 
it  is  sufiQcient  to  refer  to  the  leading  case  of  Downing  College,  reported 
under  the  name  of  Attff.  Gen.  v.  Downing  in  Wilmot,  1,  Dickens,  414, 
and  Ambler,  550,  571,  and  under  the  name  of  Atty.  Gen.  v.  Bowyer 
in  8  Yes. '714,  5  Yes.  800,  and  8  Yes.  266 ;  and  to  the  recent  case  of 
Chamberlayne  v.  Broekett,  L.  B.  8  Ch.  206.  See,  also,  Sanderson  v 
White,  18  Pick.  888,  886;  OdeU  v.  OdeU,  10  Allen,  1. 

That  the  gift  is  for  a  charitable  use  cannot  be  doubted.  All  gifts 
for  the  promotion  of  education  are  charitable,  in  the  legal  sense. 
The  Smithsonian  Institution  owes  its  existence  to  a  bequest  of  James 
Smithson,  an  Englishman,  "to  the  United  States  of  America,  to  found 
at  Washington,  under  the  name  of  the  Smithsonian  Institution,  an 
establishment  for  the  increase  and  diffusion  of  knowledge  among 
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men."  See  Aots  of  Congress  of  Isi  July,  1836, «.  252 ;  lOth  Angust, 
1846,  e.  178.  This  was  held  by  Lord  LANaDALE,  master  of  the  rolls, 
in  U.  S,  T.  Drummond,  decided  in  1838,  to  be  a  good  charitable  be< 
quest.  The  decision  on  this  point  is  not  contained  in  the  regular 
reports,  but  appears  by  the  letters  of  Mr.  Bush,  then  minister  to  Eng- 
land, (printed  in  the  Documents  relating  to  the  Origin  and  History 
of  the  Smithsonian  Institution,  published  by  the  institution  in  1879,) 
to  have  been  made  after  full  argument  in  behalf  of  the  United  States 
by  Mr.  Femberton  (afterwards  Mr.  Pemberton  Leigh  and  Lord  Kings- 
down)  and  on  deliberate  consideration  by  the  master  of  the  rolls.  His- 
tory of  Smithsonian  Institution,  15,  19,  20,  56,  58,  62.  And  it  was 
cited  as  authoritative  in  Whicker  v.  Hume,  1  H.  L.  Cas.  124,  141, 
155,  in  which  the  house  of  lords  held  that  a  bequest  in  trust  to  be 
applied,  in  the  discretion  of  the  trustees,  "for  the  benefit  and  ad- 
vancement and  propagation  of  education  and  learning  in  every  part 
of  the  world,  as  far  as  circumstances  will  permit,"  was  a  valid  char- 
itable bequest,  and  not  void  for  uncertainty. 

"Schools  of  learning,  free  schools,  and  scholars  in  universities," 
are  among  the  charities  enumerated  in  the  statute  of  Elizabeth;  and 
no  trusts  have  been  more  constantly  and  uniformly  upheld  as  chari- 
table than  those  for  the  establishment  of  support  of  schools  and  col- 
leges. Perry,  Trusts,  §  700.  That  the  gift  "for  the  purpose  of 
founding  an  institution  for  the  education  of  youth  in  St.  Louis 
county,  Missouri,"  to  be  managed  by  a  board  of  trustees,  is  suf- 
ficiently definite,  is  shown  by  the  decisions  of  this  court  in  Perin  v. 
Carey,  and  Ould  v.  WathingUm  Hospital,  above  cited,  as  well  as  by 
thai  of  the  house  of  lords  in  Dvndee  MagUtrate$  v.  Morrit,  8  Macq. 
134. 

The  law  of  Missouri,  as  declared  by  the  supreme  court  of  that 
state,  sustains  the  validity  of  this  gift.  In  Chamben  v.  St.  Louis,  29 
Mo.  -543,  a  devise  and  bequest  to  the  city  of  St.  Louis,  in  trust  "to 
be  and  constitute  a  fund  to  furnish  relief  to  all  poor  emigrants  and 
travelers  coming  to  St.  Louis  on  their  way  bona  fide  to  settle  in  the 
west,"  which  was  objected  to  for  indefiniteness  in  the  object,  as  well 
as  for  want  of  capacity  in  the  trustee  to  take,  was  held  to  be  valid. 
And  in  Schmidt  y.  Hess,  60  Mo.  591,  a  grant  of  a  parcel  of  land  to 
the  Lutheran  church  for  a  burial-ground  was  held  to  be  a  valid  char- 
itable gift,  which  equity  would  execute  by  compelling  a  conveyance 
to  the  trustees  of  a  church  which  was  proved  to  be  the  ohurch  in- 
tended by  ih^  testator,  although  it  was  not  incorporated  at  the 
time  of  the  gift.    We  have  been  referred  to  nothing  having  toy  tend- 
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enoy  to  show  that  the  law  of  Arkansas,  in  which  the  lands  granted 
lie,  is  different. 

The  money  paid  and  the  lands  conveyed  by  Homer  to  Allen  stand 
charged  in  the  hands  of  Allen  and  his  exeontors  with  the  same  char- 
itable tmst  to  which  they  were  sabject  in  the  hands  of  Homer. 

Steps  to  organize  saoh  an  institution  as  is  described  in  the  deeds 
may  be  taken  either  by  the  attorney  general,  or  other  public  officer 
of  the  state,  or  by  individuals.  Whenever  an  institnte  for  the  edu- 
cation of  youth  in  St.  Louis  shall  have  been  incorporated  and  shall 
claim  the  property,  it  will  then  be  a  matter  for  judicial  determina- 
tion in  the  proper  tribunal  whether  it  meets  the  requirements  of  the 
gift.  The  only  question  now  presented  is  of  the  validity  of  the  gift 
as  against  the  donor's  heirs  at  law  and  next  of  kin.  Deoree  af- 
firmed. 


(107  U.  S.  174) 

Jons  and  otheni  v.  Habwwhaii  and  othen. 

(March  6, 188S.) 

Dktibb  to  CKABiriJBUi  Ubw— VAxjDnT— OoNSTiTOTioa  ijrf>  CosB  or  Gbobou 

— •'Pkiu>ibtuitib& 

In  a  will  containing  many  legaciea,  beqnests,  and  derises,  each  present  and  imme- 
diate in  form,  to  indirlduala  and  to  charitable  institutions,  a  clause  expressing 
a  wish  and  direction  that  none  of  the  legacies,  bequests,  or  derises  "  shall  be 
executed  or  take  effect  until "  a  certain  memorial  hall  (in  fact  nearly  finished 
at  the  time  of  the  execution  of  the  will  and  of  the  testator's  death)  on  land 
previously  oonyeyed  by  the  testator  in  trust.  "  shall  be  completed  and  entirely 
paid  for  out  of  my  estate,"  does  not  suspend  the  vesting,  but  only  the  pay- 
medt  and  carrying  out  of  the  various  legacies,  bequests,  and  devises. 

Section  2419  of  the  Code  of  Qeorgia  of  1873  does  not  invalidate  a  charitable  devise 
contained  in  a  will  executed  within  90  days  before  the  testator's  death,  tmless 
he  leaveiB  a  wife  or  child  or  descendants  of  a  child. 

The  validity  of  a  charitable  devise,  as  against  the  beir  at  law,  depends  open  the 
law  of  the  state  where  the  land  lies. 

The  validity  of  a  charitable  bequest,  as  against  the  next  of  kin,  depends  upon  the 
law  of  the  state  of  the  testator's  domicile. 

The  law  of  charities  is  fully  adopted  in  Qeorgia,  as  ftur  aa  ii  compatible  with  a  free 
government  where  no  royal  prerogative  is  exercised. 

A.  parcel  of  land,  with  bnildings  thereon,  was  devised  to  the  tmsteei  of  the  Inde- 
pendent Presl)yt(.'r'.sn  Church  in  Savannah,  an  incorporated  religious  society, 
"upon  the  following  terms  and  conditions,  and  not  otherwise :"  (1)  That  the 
trustees  should  appropriate  annually  out  of  the  rents  and  profits  the  snm  of 
$1,000  "  to  one  or  more  Preabyterianor  Congregational  churches  in  thestate.of 
Oeorgia,  in  such  destitute  and  needy  localities  as  the  proper  oflBcers  of  said  ln> 
dependent  Presbyterian  Church  may  seiect,  so  as  to  promote  the  cause  of 


Digitized  by 


Google 


TONES    V.  HABBBSHAM.  337 

raligion  among  the  poor  and  feeble  churches  of  the  state ;"  (3)  that  the  trustees 
ahonld  not  materially  alter  the  pnlpit  or  galleries  of  the  present  chnrch  edifice, 
or  sell  the  lot  on  which  the  Sabbath  school  room  of  the  church  stood ;  (3)  that 
the  trustees  should  keep  in  order  the  burial-place  of  the  testator,  which  he 
■  deivised  to  them  for  that  purpose.  Btld,  that  under  the  Code  of  Georgia  of 
1873,  i  3167,  the  charitable  purposes  named  in  the  first  and  third  conditions 
were  good  charitable  uses,  sufficiently  defined ;  that  the  trustees  were  capable 
of  taking  the  devise ;  and  that  its  validity  was  not  impaired  by  the  conditions 
subsequent, 

A  devise  to  a  society  incorporated  "for  the  relief  of  distressed  widows,  and  the 
schooling  and  maintaining  of  poor  children,"  of  buildings  and  land,  to  "  use 
and  appropriate  the  rents  and  profits  for  the  support  of  the  school  and  char- 
ities of  said  institution,  without  said  lot  being  at  any  time  liable  for  the  debt* 
or  contracts  of  said  society,"  is  a  good  charitable  devise. 

A.  devise  to  a  society  incorporated  "  for  the  relief  of  indigent  widows  and  orphans 
in  the  city  of  Bavannah,"  of  buildings  and  lands,  "  the  rents  and  profits  to  b» 
appropriated  to  the  benevolent  purposes  of  said  society,"  is  a  good  charitable 
devise. 

The  rule  against  perpetuities  does  not  apply  to  charities,  and  if  a  devise  is  made 
to  one  charity  in  the  first  instance,  and  then  over,  upon  a  contingency  which 
may  not  take  place  within  the  limit  of  that  rule,  to  another  charity,  the  limit- 
ation over  to  the  second  charity  is  good. 

Restrictions  imposed  by  the  charter  of  a  corporation  upon  the  amount  of  property 
that  it  may  hold  cannot  be  taken  advantage  of  collaterally  by  private  persons, 
bnt  only  in  a  direct  proceeding  by  the  state. 

The  provision  of  the  constitution  of  Georgia  of  1868,  which  declares  that  "  the 
general  assembly  shall  have  no  power  to  grant  corporate  powers  and  privileges 
to  private  companies,  [with  certain  exceptions,]  but  it  shall  prescribe  by  law 
the  manner  in  which  such  powers  shall  be  exercised  by  the  courts,"  does  not 
take  away  from  the  general  assembly  the  power  to  amend  the  charters  of  ex- 
isting corporations  by  modifying  or  enlarging  their  powers. 

▲  devise  to  a  historical  society  of  a  house  containing  a  collection  of  books,  docu- 
ments, and  works  of  art,  in  trust  to  keep  and  preserve  the  same,  with  the  col- 
lection therein,  and  other  books  and  works  of  art  to  bb  purchased  by  the  officers 
of  the  society  out  of  the  income  of  a  fund  bequeathed  by  the  devisor  for  the 
purpose,  "  as  a  public  edifice  for  a  library  and  academy  of  arts  and  sciences,"  and 
"  to  be  open  for  the  use  of  the  public  "  on  such  terms  and  under  such  reason- 
able regulations  as  the  society  may  prescribe,  is  a  good  charitable  devise,  and 
is  not  invalidated  by  a  requirement  to  place  and  keep  over  the  entrance  a  mar- 
ble slab  with  the  name  of  the  testator  engraved  thereon ;  and  if  the  society  fs 
incapable  of  executing  thoitrust,  a  court  of  equity,  in  the  exercise  of  its  ordi- 
nary Jurisdiction,  and  under  section  3196  of  the  Code  of  Georgia  of  1873,  may 
appoint  a  new  trustee. 

A  devise  and  bequest  in  trust  for  the  building,  endowment,  and  maintenance  of  "  a 
hospital  for  females  within  the  city  of  Savannah,  on  a  permanent  basis,  into 
which  sick  and  indigent  females  are  to  be  admitted  and  cared  for  in  such  man- 
ner and  on  such  terms  as  may  be  defined  and  prescribed  by  "  eertain  direct- 
resses named  and  their  associates,  who  are  to  obtain  an  act  of  incorporation 
for  the  purpose,  is  a  valid  charitable  devise  and  bequest,  although  no  time  i» 
limited  for  the  erection  of  the  building  or  the  obtaining  of  the  charter. 
T.2— 82 
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A  beqnest  "  to  the  first  Chriatian  church  erected  or  to  be  erected  In  the  village  of 
'  Telf airville,  in  Burke  county,  or  to  such  peiaons  aa  maj  become  trusteea  of  the 
•ame,"  ia  a  good  charitable  bequest. 

Appeal  from  the  Cironit  Ooari  of  the  United  States  for  the  Soath- 
em  District  of  Georgia. 

W.  W.  Montgomery,  for  appellants. 

W.  8.  Chisholm,  A.  R.  Lawton,  and  Charlet  C.  Jone$,  Jr.,  for  ap- 
pellees. 

Grat,  J.  This  a  bill  in  eqnity,  by  the  heirs  at  law,  and  next,  of 
kin  of  Miss  Mary  Telfair,  of  Savannah,  against  the  ezeontors  of  her 
will,  and  the  devisees  and  legatees  named  therein,  to  have  the  devises 
and  bequests  adjudged  void,  and  a  resulting  trust  declared  in  favor 
of  the  plaintiffs.  The  wUl,  which  was  executed  the  day  before  the 
testatrix  died,  and  was  afterwards  admitted  to  probate  in  the  court 
of  appropriate  jurisdiction  of  the  state  of  Georgia,  disposed  of  prop- 
erty amounting  to  more  than  $650,000,  contained  many  devises  and 
bequests  to  individuals  and  to  charitable  objects,  and  appointed  the 
executors  of  the  will  trustees  under  its  provisions.  The  defendants 
filed  a  general  demurrer.  The  opinion  delivered  by  Mr.  Justice 
Bbadlet,  in  the  circuit  court,  sustaining  the  demurrer  and  dismiss- 
ing the  bill,  is  reported  in  8  Woods,  iiS. 

The  plaintiffs,  in  the  first  place,  contend  that  by  the  twenty-sec- 
ond clause  of  the  will  all  the  devises  and  bequests,  as  well  those  to 
private  persons  as  those  for  charitable  purposes,  are  brought  within 
the  rule  against  perpetuities,  by  which  every  devise  or  bequest  is  void 
which  may  by  possibility  not  take  effect  within  a  life  or  lives  in  be 
n>g  and  91  years  afterwards.     That  clause  is  as  follows: 

**  Ttomty-Koond,  It  is  my  wish,  and  I  hereby  so  direct,  that  none  of  the 
tegades,  bequests,  and  devises  in  any  of  the  clauses  ot  this  my  will  shall  be 
executed  or  take  eSect  nntil  the  building  and  other  improvements  on  tlie 
lot  on  the  comer  of  Gaston  and  Whittaker  streets,  and  known  as  the  Hodg 
aon  Memorial  Hall,  which  I  have  conveyed  in  trust  to  the  Georgia  Historical 
Society,  shall  be  completed  and  entirely  paid  for  out  of  my  estate." 

The  bill,  which  was  filed  nearly  four  years  after  the  death  of  the 
testatrix,  alleges,  and.  the  demurrer  admits,  that  the  building  and 
other  improvements  referred  to  were  in  course  of  oonstmotion  at  the 
time  of  her  death,  but  were  not  completed  nntil  many  months  there- 
after, but  whether  they  were  yet  entirely  paid  for  the  plaintiffs  were 
not  certainly  informed,  and  that,  if  not  paid  for,  it  was  the  only  debt 
known  to  them  now  existing  against  the  estate. 
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Beading  the  twenty-seoond  olaase  in  connection  with  the  other 
parts  of  the  will,  and  in  the  light  of  the  attending  facts,  it  is  quite 
clear  that  the  words  "take  effect"  are  used  by  the  testatrix  as  synon- 
ymons  with  or  equivalent  to  the  word  "executed,"  with  which  they 
are  coupled,  and  not  as  signifying  that  the  devises  and  bequests  shall 
not  vest  immediately,  but  only  that  they  shall  not  be  paid  or  carried 
out  until  the  debt  contracted  by  the  testatrix  for  the  construction  of 
the  Hodgson  Memorial  Hall  shall  have  been  paid  out  of  her  estate. 
Each  devise  and  bequest  is  present  and  immediate  in  form,  intro- 
duced by  the  words  "I  give,  devise,  and  beqneath."  The  bill  shows 
that  the  building  and  improvements  referred  to  were,  at  the  time  of 
the  death  of  the  testatrix,  in  the  course  of  construction,  and  so  far 
advanced  that  they  were  actually  completed  within  some  months  aft- 
erwards, so  that  the  probable  cost  must  have  been  capable  of  esti- 
mation at  the  time  of  the  making  of  the  will.  The  twenty-second 
clause  is  but  a  declaration  of  what  the  law  would  require,  that  the 
debt  of  the  testatrix  for  the  constrnotioQ  of  the  memorial  hall  must 
be  first  paid  out  of  her  estate  before  her  devisees  and  legatees  receive 
any  benefit  therefrom. 

The  next  objection,  which  touches  all  the  devises  to  charitable  pur- 
poses, is  based  on  the  following  provision  of  the  Code  of  Georgia  of 
1873: 

"  Sec.  2419.  No  person  leaving  a  wife  or  chQd,  or  descendants  of  child, 
shall  by  will  devise  moie  than  one-third  of  bis  estate  to  any  charitable,  relig- 
ious, educational,  or  civil  institution,  to  the  exclusion  of  such  wife  or  child ; 
and  in  all  cases  the  will  containing  such  devise  shall  be  executed  at  least  90 
days  before  the  death  of  the  testator,  or  such  devise  shall  be  void." 

The  plaintiffs  contend  that  the  latter  part  of  this  section  applies  to 
every  will  containing  a  charitable  devise,  whether  the  testator  does 
or  does  not  leave  a  wife  or  child  or  the  descendants  of  a  child ;  and 
that,  therefore,  although  this  testatrix  left  no  issue  and  had  never 
been  married,  yet  the  will  having  been  executed  less  -than  90  days 
before  her  death,  the  charitable  devises  contained  therein  are  void. 

In  support  of  this  position  reference  is  made  to  cases  in  the  courts 
cf  New  York  and  Pennsylvania.  Harris  y.  Slaght,  46  Barb.  470;  S. 
C.  nam.  Harris  v.  American  Bible  Society,  2  Abb.  (N.  Y.)  App.  816;  Le- 
fevre  v.  Lefevre,  59  N.  Y.  434;  Price  v.  Maxwell,  28  Pa.  St.  28; 
McLean  v.  Wade,  41  Pa.  St.  266;  MlUer  v.  Porter,  68  Pa.  St.  292; 
Rhymer's  Appeal,  93  Pa.  St.  143.  But  the  statutes  under  which 
those  oases  were  decided  were  qtiite  different  from  that  of  Georgia. 


Digitized  by 


Google 


340  8DPBEHE   OOUBT  BSPOBTIB. 

The  enactment  in  New  Tork  formed  pari  of  an  set  for  the  inoor- 

poration  of  charitable  societies,  and  is  as  follows : 

"Any  corporation  formed  andet  this  act  shall  be  capable  of  taking,  holding, 
or  receiving  any  property,  real  or  personal,  by  virtue  of  any  devise  or  bequest 
contained  in  any  last  will  or  testament  of  any  person  whatsoever,  the  clear 
annual  income  of  which  devise  or  bequest  shall  not  exceed  the  sum  of  •10,000: 
provided,  no  person  leaving  a  wife,  or  cbild.'Or  parent,  shall  devise  or  bequeath 
to  such  institution  or  corporation  more  than  one-fourth  of  his  or  her  estate, 
after  the  payment  of  his  or  her  debts,  and  such  devise  or  bequest  shall  be 
valid  to  the  extent  of  such  one-fourth;  and  no  such  devise  or  bequest  shall 
be  valid  in  any  will  which  shall  not  have  been  made  and  executed  at  least 
two  months  before  the  death  of  the  testator."  St.  N.  Y.  (1848,)  o.  319,  §  6; 
2  N.  Y.  Bev.  St.  (Ed.  1859,)  c,  18,  tit.  7,  §  6.  The  leading  clause  of  that  sec- 
tion, to  which  the  last  clause  of  the  same  section  was  held  to  relate,  and  which 
Is  wholly  omitted  in  the  Georgia  statute,  spoke  of  devises  and  bequests  to 
charitable  corporations  "contained  in  any  laat  will  or  testament  of  any  per- 
son whatsoever." 

The  provision  of  the  oorreaponding  statate  of  Pennsylvania  waa 
etill  plainer,  for  it  did  not  mention  wife  or  ohild  at  all,  bat  enacted 
in  the  most  positive  words  that — 

"  No  estate,  real  or  personal,  shall  hereafter  be  bequeathed,  devised,  or  con- 
veyed to  any  body  politic,  or  to  any  person,  in  tinst  for  religious  or  charita- 
ble uses,  except  the  same  be  done  by  deed  or  will,  attested  by  two  credible, 
and,  at  the  time,  disinterested  witnesses,  at  least  one  calendar  month  before 
the  decease  of  the  testator  or  alienor;  and  all  dispositions  of  property  con- 
trary hereto  shall  be  void,  and  go  to  the  residuary  legatee  or  devisee,  next  of 
kin,  or  heirs,  according  to  law:  provided,  that  every  disposition  of  property 
within  said  period,  bona  fide  made  for  a  fair  valuable  consideration,  stiall  not 
be  hereby  avoided."  St  Pa.  (1855,)  c.  847,  §  11;  Furdon,  Dig.  (10th  Ed.) 
208. 

Bat  in  the  provision  on  which  the  appellants  relj,  which  is  in- 
serted in  the  chapter  on  wills  of  the  Code  of  Georgia,  and  is  the  only 
provision  as  to  charitable  devises  contained  in  that  chapter,  the  lead- 
ing clause  is  limited  to  the  will  of  a  person,  leaving  a  wife  or  ohild 
or  descendents  of  a  child,  containing  a  devise  to  a  charitable  institu- 
tion to  the  exolnsion  of  such  wife  or  ohild;  and  the  words  in  the  sub- 
sequent clause,  "in  all  cases  the  will  containing  such  devise,"  natu- 
rally, if  not  necessarily,  refer  to  a  will  containing  a  devise  to  such  an 
institution  by  a  person  leaving  a  wife  or  issue.  The  provision  has 
been  so  constraed  by  the  supreme  ooart  of  Georgia  in  a  case  decided 
in  1867,  and  again  in  1878  in  the  case  of  this  very  will.  RtynMt 
V.  Bristow,  87  Ga.  288;  Wetter  v.  Habersham,  60  Ga.  193,  194,  203. 
It  is  BUj^ested  by  the  learned  counsel  for  the  appellants  that  what 
-was  said  upon  this  point  in  each  of  those  oases  was  obiter  dictum,  be- 
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cause  the  question  at  issue  was  not  of  the  constniotion  or  effect  of 
the  wUl,  but  onl;  whether  it  should  be  admitted  to  probate.  But 
the  reports  clearly  show  that  the  court  considered  that  the  question 
whether  the  will  was  illegal  and  void,  so  far  as  regarded  the  char- 
itable devises,  because  in  contravention  of  this  statute,  was  presented 
for  adjudication  upon  the  offer  of  the  whole  will  for  probate. 

The  separate  objections  taken  to  the  several  charitable  devises  and 
beqaests  remain  to  be  considered. 

According  to  the  uniform  course  of  the  decisions  of  this  court,  the 
validity  of  these  devises,  as  against  the  heirs  at  law,  depends  upon 
the  law  of  the  state  in  which  the  lajids  lie,  and  the  validity  of  the  be- 
quests, as  against  the  next  of  kin,  upon  the  law  of  the  state  in  which 
the  testatrix  had  her  domicile.  Vided  v.  Qvrard,  2  How.  127;  Wheeler 
v.  Smith,  9  How.  55;  McDonogh  v,  Murdoch,  15  How.  867;  Fontain 
v.  Ravenel,  17  How.  369,  384,  394;  Perin  v.  Carey,  24  How.  465; 
LoringsY.  Marsh,  6  Wall.  887;  U.  S.  v.  Fox,  94  U.  8.  816;  Kain  v. 
Oibboney,  101  U.  S.  362;  Russell  t.  Alien,  atOe,  827. 

The  Code  of  Georgia  of  1878  contains  the  following  provisions  on 
the  subject  of  charitable  uses: 

■'Sec.  2468.  A  devise  or  bequest  to  a  charitable  use  will  be  sustained  and 
carried  out  in  this  state;  and  in  all  cases  where  there  is  a  general  intention 
manifested  by  the  testator  to  effect  a  certain  purpose,  and  the  particular  mode 
in  which  h9  directs  it  to  be  done  fails  from  any  cause,  a  court  of  chancery  may, 
by  approximation,  efCectaate  the  purpose  in  a  manner  most  similar  to  that  in- 
dicated by  the  testator." 

"Sec.  3155.  Equity  has  jurisdiction  to  carry  into  effect  the  charitable  bequest 
of  a  testator,  or  founder,  or  donor,  where  the  same  are  definite  and  specific  in 
their  objects,  and  capable  of  being  executed. 

"Sec.  3156.  If  the  specific  mode  of  execution  be  for  any  cause  impossible, 
and  the  charitable  intent  be  still  manifest  and  definite,  the  court  may,  by  ap- 
proximation, give  effect  in  a  manner  next  most  consonant  with  the  specific 
mode  prescribed. 

"  Sec.  3157.  The  following  subjects  are  proper  matters  of  charity  for  the  ju- 
risdiction of  equity:  (1)  The  relief  of  aged,  impotent,  diseased,  or  poor  peo- 
ple; (2)  every  educational  purpose;  (3)  provisions  for  religious  instruction  or 
worship;  (4)  for  the  construction  or  repair  of  public  works,  or  highways,  or 
other  public  conveniences;  (5)  the  promotion  of  any  craft  or  persons  engag- 
ing therein;  (6)  for  the  redemption  or  relief  of  prisoners  or  captives;  (7)  for 
the  improvement  or  repair  of  burying-grounds  or  tombstones;  (8)  other 
similar  subjects,  having  for  their  object  the  relief  of  human  suffering,  or  the 
promotion  of  human  civilization. 

"Sec.  3158.  A  charity  once  inaugurated  is  always  subject  to  the  supervis- 
ion and  direction  of  a  court  of  equity,  to  render  effectual  its  purpose  and  ob- 
ject." 
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These  .provisions  were  evidently  enacted  to  clear  np  the  doubts 
created  by  previous  ooafiicting  decisions  and  opinions  of  the  supreme 
court  of  Georgia.  BeaU  v.  Fox,  4  Ga.  404 ;  Am.  Col.  Soc.  v.  GartreU, 
23  Gt*.  448;  Walker  r.  Walker,  25  Ga.  420;  BeaU  v.  Drane,  25  Ga. 
430.  They  show,  as  was  well  observed  by  Mr.  Justice  Bbadlet  in 
the  circuit  court,  "that  the  law  of  charities  is  fully  adopted  in  Geor- 
gia, an  far  as  is  compatible  with  a  free  government  where  no  royal 
prerogative,  is  exercised."  8  Woods,  469.  And  such  has  been  the 
construction  given  to  the  corresponding  sections  of  the  Code  of  1865 
by  the  supreme  court  of  the  state  in  a  well-considered  judgment,  in 
which  it  was  held  that  charitable  bequests,  the  general  objects  of 
which  the  testator  had  pointed  out,  or  fixed  any  means  for  pointing 
oat,  were  sufficiently  "definite  and  specific  in  their  objects,  and 
capable  of  being  executed,"  under  the  provisions  of  the  Code  and  the 
ordinary  jurisdiction  of  courts  of  chancery;  and  therefore  that  a  be- 
quest to  a  county  court  of  a  sum  of  money  to  be  placed  in  the  hands 
of  four  men,  who  were  to  give  security,  and  lend  out  the  principal, 
and  pay  over  the  interest  annually  to  that  court,  "to  pay  for  the  edu- 
cation of  poor  children  belonging  to  the  county,"  was  a  good  chari- 
table bequest.     Newton  v.  Starke,  46  Ga.  88. 

In  the  will  before  us,  the  first  of  the  devises  to  charitable  uses  is 
as  follows : 

"TentTi.  I  hereby  give^  devise,  and  bequeath  to  the  trustees  of  the  Independ- 
ent Presbyterian  Church  of  the  city  of  Savannah  all  that  full  lot  of  land  in 
the  city  of  Savannah  on  the  south-west  comer  of  Broughton  and  Bull  streets, 
with  the  buildings  and  improvenaents  thereon,  to  have  and  to  hold  the  same 
on  the  following  terms  and  conditions,  and  not  otherwise,  to- wit:  First. 
That  the  trustees  of  the  said  Independent  Church  shall  appropriate  annnallj, 
out  of  the  rents  and  profits  of  said  lot  and  improvements,  the  sum  of  81,000 
to  one  or  more  Presbyterian  or  Congregational  churches  in  the  state  of 
Georgia,  in  such  destitute  and  needy  localities  as  the  proper  officers  of  said 
Independent  Presbyterian  Church  may  select,  so  as  to  promote  the  cause  of 
religion  among  the  poor  and  feeble  churches  of  the  state.  Second.  This  gift 
and  devise  is  made  on  the  further  condition  that  neither  the  trustees  nor  any 
other  officer  of  said  Independent  Presbyterian  Church  will  have  or  authorize 
any  material  alteration  or  change  made  in  the  pulpit  or  galleries  of  the  pres- 
ent church  edifice  on  the  comer  of  Bull  and  South  Broad  streets,  but  will  per- 
mit the  same  to  remain  substantially  as  they  are,  subject  only  to  proper  re- 
pairs and  improvements ;  nor  shall  they  sell  or  alien  the  lot  on  which  the 
Sabbath  school  room  of  said  church  now  stands,  but  shall  hold  the  same  to 
be  improved  in  such  manner  as  the  trustees  or  pew-holders  may  direct 
Third.  Upon  the  further  condition  that  the  trustees  of  said  Independent 
Presbyterian  Church  will  keep  in  good  order,  and  have  thoroughly  cleaned  up 
«very  spring  and  autumn,  my  lot  in  the  cemetery  of  Bouaveuture,  and  that 
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no  interment  or  bnrlal  of  any  person  shall  ever  take  place  either  in  the  vault 
or  within  the  incloeure  of  said  lot;  and  for  the  purpose  of  having  the  same 
protected  and  cared  for,  I  hereby  give,  devise,  and  bequeath  my  said  lot  in 
the  Bonaventure  cemetery  to  the  trustees  of  the  Independent  Presbyterian 
Church  and  their  successors." 

The  act  of  the  legislature  of  Georgia,  of  the  eighth  of  December, 
1806,  incorporating  the  trustees  of  the  Presbyterian  Church  of  the 
City  of  Savannah,  (whose  name,  by  a  subsequent  act  of  the  sixteenth 
of  May,  1821,  has  been  changed  to  that  by  which  they  are  called  in 
the  will,)  provides,  in  section  2,  that  they  "and  their  successors  in 
office  shall  be  invested  with  all  manner  of  property,  real  and  personal, 
all  moneys  due  and  to  grow  due,  donations,  gifts,  grants,  privileges, 
and  immunities  whatsoever,  which  shall  or  may  belong  to  said  Fres' 
byterian  church  at  the  time  of  the  passing  of  this  act,  or  which  shall 
or  may  at  any  time  or  times  hereafter  be  granted,  given,  conveyed. 
or  transferred  to  them,  or  their  successors  in  office,  to  have  and  xo 
hold  the  same  to  the  said  trustees,  and  their  successors  in  office,  to 
the  only  proper  use,  benefit,  and  behoof  of  the  said  church  forever;" 
in  section  4,  that  "nothing  herein  contained  shall  be  construed  to 
vest  in  the  said  trustees  any  right  or  title  to  any  estate  or  property 
whatsoever,  real  or  personal,  other  than  such  as  doth,  or  may  right* 
fully  and  lawfully,  belong  to  the  said  Presbyterian  ohurch,  or  congre- 
gation, hereby  made  a  body  corporate;"  and  in  section  5,  that  "it 
shall  not  be  lawful  for  said  trustees,  or  their  successors  in  office,  at 
any  time  or  times  hereafter,  to  grant,  bargain,  sell,  alien,  or  convey 
any  real  estate  whatsoever,  belonging  to  the  said  church,  to  any  person 
or  persons,  under  any  pretense  or  upon  any  consideration  whatsoever, 
so  as  to  dispose  of  the  fee-simple  thereof." 

It  is  objected  that  this  corporation  is  not  empowered  under  its 
charter  to  accept  and  administer  this  charity.  But  it  is  a  novel 
proposition,  as  inconsistent  with  the  rules  of  law  as  it  is  with  the 
dictates  of  religion,  that  a  Christian  ohurch  or  religious  society  can- 
not receive  and  distribute  money  to  poor  churches  of  its  own  denomi- 
nation so  as  to  promote  the  cause  of  religion  in  the  state  in  which  it 
is  established.  To  hold  this  gift  to  be  too  indefinite  and  uncertain 
would  be  to  disregard  the  elementary  principles  of  the  law  of  char- 
itable uses.  The  appropriation  of  a  certain  sum  annually  to  one  or 
more  chorohes  of  a  oertain  denomination  in  such  destitute  and 
needy  localities  as  the  trustees  may  select,  so  as  to  promote  the 
oause  of  religion  among  the  poor  and  feeble  churches  of  the  state, 
describes  the  general  nature  of  the  charitable  purpose,  while  leaving 
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the  seleotion  of  the  particular  objeots  to  the  tmatees,  and  is  a  good 
charitable  ase,  sufficiently  de&ned.  Bartlett  v.  King,  12  Mass.  537; 
Going  t.  Emery,  16  Pick.  107;  North  Adams  Universaiist  Society  t. 
Fitch,  8  Gray,  421. 

The  other  objections  to  the  ralidity  of  this  devise  are  eqaally  ana- 
Tailing.  The  condition  that  no  material  alteration  or  change,  but 
only  proper  repairs  and  improvements,  shall  be  made  in  the  pulpit 
or  galleries  of  the  present  church,  (even  if  illegal,  which  we  see  no 
reason  for  supposing,)  is  a  eondition  subsequent,  relating  to  the  care 
and  use  of  the  property  after  the  gift  shall  have  vested  in  the  devisee, 
and  cannot,  therefore,  affect  the  original  validity  of  the  gift. 

The  condition  that  the  trustee  shall  not  alienate  the  land  on  which 
the  school-room  stands  is  also  a  eondition  subsequent,  and  is  in 
ac  3ordance  with  the  fifth  section  of  their  charter  and  with  the  gen- 
eral law  upon  (the  subject.  It  will  not  prevent  a  court  of  ehaneery 
from  permitting,  in  case  of  necessity  arising  from  unforeseen  change 
of  circumstances,  the  sale  of  the  land  and  the  application  of  the  pro- 
ceeds to  the  purposes  of  the  trust.  Tudor,  Char.  Trusts,  (2d  Ed.)29S; 
Stanley  v.  Colt,  5  Wall.  119,  169. 

The  conditions  as  to  the  care  and  keeping  of  the  tomb  or  burial- 
place  of  the  testatrix  is  likewise  a  condition  subsequent,  and,  even  if 
invalid,  would  not  defeat  the  charitable  gift.  Oilet  v.  Botton  Father' 
letn  <t  Widows'  Society,  10  Allen,  855.  In  England  there  has  been  a 
difference  of  opinion  upon  the  question  whether  the  maintenance 
and  repair  of  the  tomb  or  monument  of  the  donor  is  a  good  charita- 
ble use.  Down  to  the  time  of  the  American  revolution,  as  by  the  civil 
law,  it  appears  to  have  been  held  that- it  was.  8  Inst.  202;  Masters 
V.  Masters,  1  P.  Wms.  421,  423,  and  note ;  Durmur  v.  Motteux,  1  Yes. 
Sr.  320;  Gravenor  v.  HaUum,  Amb.  643;  Boyle,  Char.  45-51; 
Just.  Inst.  lib.  2,  tit.  1,  §§  8,  9;  Dig.  11,  7,  2,  6;  47,  12,  8,  2.  Ac- 
cording to  the  later  English  cases  it  is  not.  Doe  v.  Pitcher,  8  Maule  & 
S.  407;  Same  v.  Same,  6  Taunt.  369;  8.  C.  3  Marsh.  61;  WiUis  v. 
Bioivn,  2  Jut.  987;  Hoare  v.  Osborne,  L.  R.  1  Eq.  685;  Fiske  v.  Atty. 
Gen.  L.  E.  4  Eq.  521 ;  In  re  Birkett,  9  Ch.  Div.  676.  See,  also.  Dexter 
V.  Gardner,  7  Allen,  243,  247>  But  it  is  nnneoessary  to  examine 
and  weigh  these  conflicting  authorities,  or  to  determine  whether  the 
devise  of  the  burial-place  of  the  testatrix  and  the  direction  to  keep  it 
in  good  order  could  be  upheld  in  the  absence  of  local  statnte,  because 
they  are  clearly  valid  under  the  Code  of  Georgia,  which  enumerates 
among  charitable  uses  "the  improvement  or  repair  of  burying-grounds 
or  tombstones."     Ciode  Ga.  1878,  §  3157,  el.  7^ 
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The  eleventh  olaase  of  the  will  eontains  a  devise  to  the  Union  So- 
ciety of  Savannah  of  a  paroel  of  land  in  that  city,  with  the  boildinga 
and  improvements  thereon,  "bat  on  the  express  condition  that  said 
society  shall  not  sell  or  alienate  said  lot,  bat  shall  use  and  appropri- 
ate the  rents  and  profits  of  the  same  for  the  support  of  the  school 
and  charities  of  said  iustitaiion,  without  said  lot  being  at  any  time 
liable  for  the  debts  or  contracts  of  said  society."  The  Union  Society 
was  incorporated  by  a  statute  of  the  fourteenth  of  Angast,  1786,  "for ' 
the  relief  of  distressed  widows,  and  the  schooling  and  maintaining  of 
poor  children." 

The  twelfth  clause  devises  to  the  Widows'  Society  of  Savannah  an- 
other parcel  of  land  in  that  city,  "on  which  the  improvements  now 
consist  of  four  brick  tenement  buildings,  the  rents  and  profits  of  the 
same  to  be  appropriated  to  the  benevolent  purposes  of  said  society, 
but  this  devise  is  made  on  condition  the  said  Savannah  Widows'  So- 
ciety shall  not  sell  or  alienate  said  lot  or  improvements,  nor  hold  the 
same  subject  to  the  debts,  contracts,  or  liabilities  of  said  society. " 
The  widows'  society  was  incorporated,  as  stated  in  the  title  and  re- 
peated in  the  body  of  its  charter  granted  in  1837,  "for  the  relief  of 
indigent  widows  and  orphans  in  the  city  of  Savannah." 

"The  relief  of  aged,  impotent,  and  poor  persons"  is  within  the  very 
words  of  the  statute  of  43  Eliz.  c.  4,  §  1,  and  of  the  Code  of  Georgia 
of  1873,  §  8157;  and  all  educational  purposes  are  within  the  terms 
of  that  Code,  and  within  the  scope  and  principle  of  the  statute  of 
Elizabeth.  Bmaell  v.  AUen,  supra.  The  fact  that  the  gift  to  the 
widows'  society  is  directed  "to  be  appropriated  to  the.benevolent  pur- 
poses of  said  society"  does  not  affect  its  validity,  because  the  charter  of 
the  society  shows  that  all  its  purposes  are  charitable,  in  the  legal  sense. 
It  is  only  when  a  gift  might  be  applied  to  benevolent  purposes  which 
are  not  charitable  in  that  sense,  that  the  gift  fails.  SaltonstaU  v. 
Sanden,  11  Allen,  446;  Suter  v.  HUliard,  132  Mass.  412;  De  Camp 
V.  Dobbiru,  2  Stew.  (N.  J.)  86;  Adye  v.  Smith,  44  Conn.  60;  In  re 
Jarman's  Estate,  8  Oh.  Div.  584.  The  conditions  subsequent  have  no 
greater  effect  than  the  corresponding  conditions  in  the  tenth  clause, 
already  considered. 

The  next  clause  of  the  will  eontains  a  provision  applicable  to  the 
tonth,  eleventh,  and  twelfth  clauses,  and  is  as  fbUows: 

"Thirteenth.  Should  either  one  or  more  of  the  corporate  bodies  or  institu- 
tions named  in  the  preceding  items  of  my  will  attempt  to  sell,  alienate,  or 
otherwise  dispose  of  the  property  and  estate  therein  devised,  contrary  to  the 
kerms  and  conditions  therein  set  forth,  or  should  there  be  any  levy  on  the 
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same  to  satisfy  the  debts  of  said  corporation,  then  I  hereby  direct  my  exec 
ntors  or  le^I  representatives  to  repossess  and  enter  upon  said  property  or  es* 
tate  as  to  which  the  conditions  may  be  so  broken  or  violated,  and  in  that  event 
T  do  hereby  give  and  devise  the  said  property  so  ehtared  upon  and  repossessed 
unto  the  Savannah  Female  Orphan  Asylum." 

There  is  nothing  in  this  clause  by  which  the  heirs  at  law  or  next 
of  kin  can  be  benefited  in  any  possible  view.  If  the  conditions 
against  voluntary  alienation  and  levy  of  execution  are  invalid,  the 
previous  devises  stand  good.  If  those  conditions  are  valid,  the  devise 
over  to  the  Savannah  Female  Orphan  Asylum,  an  undoubted  charity, 
will  take  effect ;  for  as  the  estate  is  no  more  perpetual  in  two  succes- 
sive charities  than  in  one  charity,  and  as  the  rule  against  perpe- 
tuities does  not  apply  to  charities,  it  follows  that  if  a  gift  is  made  to 
one  charity  in  the  first  instance,  and  then  over  to  another  charity 
upon  the  happening  of  a  contingency  which  may  or  may  not  take 
place  within  the  limit  of  that  rule,  the  limitation  over  to  the  second 
charity  is  good.  Christ's  Hospital  y.  Orainger,  16  Sim.  84,  100;  1 
Macn.  &  G.  460;  1  Hall  &  T.  533;  MeDonogh  y.  Murdoeh,  15  How. 
367,  412,  415;  Russell  v.  Allen,$upra. 

The  fourteenth  clause  of  the  will  contains  a  devise  and  bequest  to 
the  Georgia  Historical  Society  to  establish  a  public  library  and 
museum,  and  is  as  follows: 

"Fourteenth.  I  hereby  give,  devise,  and  bequeath  to  the  Georgia  Historical 
Society  and  its  successors  all  that  lot  or  parcel  of  land,  with  the  buildings 
and  improvements  thereon,  fronting  on  St.  James  square,  in  the  city  of  Sa; 
vannab,  and  running  back  to  Jefferson  street,  known  in  the  plan  of  said  city 
as  lot  letter  K,  Heathcote  ward,  the  same  having  been  for  many  years  past 
the  residence  of  my  family,  together  with  all  my  books,  papers,  documents, 
pictures,  statuary,  and  works  of  art,  or  having  relation  to  art  or  science,  and 
all  the  furniture  of  every  desciiption  in  the  dwelling-house  and  on  the  prem- 
ises, (except  bedding  and  table  service,  such  as  china,  crockery,  glass,  cutlery, 
silver,  plate,  and  linen,)  and  a? I  fixtures  and  attachments  to  the  same;  to 
have  and  to  hold  the  said  lot  and  improvements,  books,  pictures,  statuary, 
furniture,  and  fixtures  to  the  said  Georgia  Historical  Society  and  its  succes- 
sors, in  special  trust,  to  keep  and  presex  ve  the  same  as  a  public  edifice  for  a 
library  and  academy  of  arts  and  sciences,  in  which  the  books,  pictures,  and 
works  of  art  herein  bequeathed,  and  such  other?  as  may  be  purchased  out  of 
the  income,  rents,  and  profits  of  the  bequest  hereinafter  made  for  that  pui> 
pose,  shall  be  permanently  kept  and  cared  for,  to  be  open  for  the  use  of  the 
public  on  such  terms  and  under  such  reasonable  regulations  as  the  said  Geor- 
gia Historical  Society  may  from  time  to  time  prescribe;  but  this  devise  and 
bequest  is  made  upon  condition  that  the  Georgia  Historical  Society  shall 
cause  to  b<>  placed  and  kept,  over  and  against  the  front  porch  or  entrance  of 
the  main  building  on  said  lot,  a  marble  slab  or  tablet,  on  which  shall  be  cut 
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or  engraved  the  following  words,  to-wit,  'TELFAIR  academy  of  akts 
AND  SCIENCES,',  the  word  '  Telfair '  being  in  larger  letters  and  occupying  a 
separate  line  above  the  other  words;  and  on  the  further  condition  that  no 
part  of  the  buildings  shall  ever  be  occupied  as  a  private  residence  or  rented 
oat  for  money,  and  none  but  a  janitor  and  such  other  persons  as  may  be  em- 
ployed to  manage  and  take  care  of  the  premises  siiall  occupy  or  reside  in  or 
upon  the  same,  and  that  no  part  of  the  same  shall  be  used  for  public  meet- 
ings or  exhibitions,  or  for  eating,  drinking,  or  smoking,  and  that  no  part  of 
the  lot  or  improvements  shall  ever  be  sold,  alienated,  or  incumbered,  but  the 
same  shall  be  preserved  for  the  purposes  herein  set  forth.  And  it  is  my  wish 
that  whenever  the  walls  of  the  building  shall  require  renovating  by  paint  or 
otherwise,  the  present  color  and  design  shall  be  adhered  to  as  far  as  practica- 
ble. For  the  purpose  of  providing  more  effectually  for  the  acoomplishmenl 
of  the  objects  contemplated  in  this  item  or  clause  of  my  will,  I  hereby  give, 
devise,  and  bequeath  to  the  Georgia  Historical  Society  and  its  successors  one 
thousand  shares  of  the  capital  stock  of  the  Augusta  &  Savannah  Bailroad  of 
the  state  of  Georgia,  in  special  trust,  to  apply  the  dividends,  income,  rents, 
and  profits,  arising  from  the  same,  to  the  repairs  and  maintenance  of  said 
buildings  and  premises,  and  the  payment  of  all  expenses  attendant  upon  the 
management  and  care  of  the  institution  herein  provided  for,  and  then  to 
apply  the  remaining  income,  rents,  and  proQts  in  adding  to  the  library,  and 
such  works  of  art  and  science  as  the  proper  of&cers  of  the  Georgia  Historical 
Society  may  select,  and  in  the  preservation  and  proper  use  of  the  same,  so  as 
to  carry  into  effect  in  good  faith  the  objects  of  this  devise  and  bequest." 

The  Georgia  Historical  Society  was  incorporated  by  a  statute  of 
the  nineteenth  of  December,  1839,  the  preamble  of  which  recites 
that  "the  members  of  a  society  instituted  in  the  city  of  Savannah  for 
the  purpose  of  collecting,  preserving,  and  diffusing  information  re- 
lating to  the  history  of  the  state  of,  Georgia  in  particular,  and  of 
American  history  generally,  have  applied  for  an  act  of  incorpora- 
tion." The  first  section  makes  them  a  corporation  with  the  usual 
powers,  and  especially  "to  purchase,  take,  receive,  hold,  and  enjoy, 
to  them  and  their  successors,  any  goods  and  chattels,  lands  and  ten- 
ements, and  to  sell,  lease,  or  otherwise  dispose  of  the  same,  or  any 
part  thereof,  at  their  will  and  pleasure :  provided,  that  the  clear  an- 
nual income  of  such  real  and  personal  estate  shall  not  exceed  the 
sum  of  $5,000 ;  and  provided,  also,  that  the  funds  of  the  said  cor- 
poration shall  be  used  and  appropriated  to  the  purposes  stated  in  the 
preamble  of  this  act,  and  those  only."  And  the  fourth  section 
declares  that  the  act  of  incorporation  shall  be  a  public  act,  "and  shall 
be  construed  benignly  and  favorably  for  every  beneficial  purpose 
therein  intended." 

It  is  stated  in  the  bill,  and  admitted  by  the  demurrer,  that  the  net 
income  of  the  Georgia  Historical  Society,  from  property  held  by  it  at' 
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the  time  of  the  death  of  the  testatrix^  was  between  three  and  four 
thousand  dollars,  and  that  the  income  of  the  property  now  bequeathed 
to  it  will  add  $7,000  to  that  income.  It  is  argued  for  the  appellants 
that  because  the  effect  of  the  gift  will  be  to  increase  the  property  of 
the  corporation  to  double  the  amount  which  the  corporation  is 
allowed  by  the  proviso  in  the  first  section  in  the  charter  to  hold,  the 
whole  gift  is  void. 

But  there  are  two  oonolusiTe  answers  to  this  argument :  (1)  Re- 
strictions imposed  by  the  charter  of  a  corporation  upon  the  amount 
of  property  that  it  may  hold  cannot  be  taken  advantage  of  collater- 
ally by  private  persons,  bat  only  in  a  direct  proceeding  by  the  state 
which  created  it.  Runyan  v.  Coster,  14  Pet.  122,  181;  Smith  ▼. 
Sheeley,  12  Wall.  858,  361;  Bogardus  v.  Trinity  Chwreh,  4  Sandf. 
Ch.  ^33,  758;  De  Camp  v.  Dobbins,  2  Stew.  (N.  J.)  86;  Davia  v.  Old 
Colony  R.  Go.  131  Mass.  258,  273.  (2)  By  an  aot  of  amendment  of 
the  twenty-eighth  of  October,  1870,  the  provisos  in  the  first  section  of 
the  original  charter  are  repealed.  It  is  contended  that  the  act  of  1870 
is  unconstitutional  and  void,  as  being  a  grant  by  the  legislature  of 
corporative  powers  and  privileges,  in  contravention  of  this  provision 
in  the  constitution  of  the  state :  "The  general  assembly  shall  have 
no  power  to  grant  corporate  powers  and  privileges  to  private  compa- 
nies, except  to  banking,  insurance,  railroad,  canal,  navigation,  min* 
ing,  express,  lumber,  manufacturing,  and  telegraph  companies ;  nor 
to  make  or  change  election  precincts;  nor  to  establish  bridges  or  fer- 
ries; nor  to  change  names  of  legitimate  children;  but  it  shall  pre- 
scribe by  law  the  manner  in  which  such  powers  shall  be  exercised  by 
the  courts."  Const.  Ga.  (1868,)  art.  3,  sec.  6,  §  5;  Code  1873^  § 
6068.  But  the  words  "corporate  powers  and  privileges,"  as  here 
used,  signify  the  corporate  franchise, — the  aggregate  powers  and  priv- 
ileges which  constitute  a  corporation, — ^not  every  separate  power  and 
privilege  which  may  be  conferred  upon  a  corporate  body.  The  ob- 
ject is  to  take  away  from  the  legislature  and  to  vest  in  the  courts, 
under  its  direction  for  the  future,  the  creation  of  private  corporations 
for  literary,  religious,  charitable  or  other  purposes,  except  those  spe- 
cially excepted;  but  not  to  prevent  the  legislature  from  amending  the 
charters  of  corporations  already  existing,  and  modifying  or  enlarging 
their  powers,  either  by  repealing  former  restrictions  or  otherwise. 
The  act  of  1870  is  therefore  constitutional  and  valid. 

That  a  devise  and  bequest  "to  keep  and  preserve  as  a  public  edifice" 
a  bouse  containing  a  library  and  an  academy  or  museum  of  works  <A 
art  and  science,  "to  be  open  for  the  use  of  the  public"  on  such  terms 
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and  ander  sucb  reasonable  regalations  as  the  trastees  may  from  time  to 
time  prescribe,  is  a  valid  oharity,  cannot  be  doabted.  British  Museum 
V.  WhiU,  2  Sim.  &  S,  694;  Drury  v.  Natick,  10  Allen,  169;  Donokugh's 
Appeal,  86  Pa.  St.  306.  The  directions  tending  to  perpetuate  the 
memory  of  the  founder  do  not  impair  its  public  character  or  its  legal 
Talidity.  In  the  cases  of  Uiomaony. Shakespeare,  H.  B.  Y.  Johns.  612, 
and  1  De  Gex,  F.  &  J.  399,  and  of  Came  v.  Long,  2  De  Gex,  F.  &  J. 
76,  on  which  the  appellants  rely,  the  gifts  failed  because  not  exclu- 
sively devoted  to  a  public  charitable  use,  the  definition  in  the  one  case 
including  purposes  that  might  not  be  charitable,  and  the  bequest  in 
the  other  being  to  a  private  library  established  for  the  benefit  of  the 
subscribers  alone.  See  Beaumont  v.  Oliveira,  L.  B.  4  Ch.  809,  814, 
315. 

A  corporation  may  hold  and  execute  a  trust  for  charitable  objects  in 
accord  with  or  tending  to  promote  the  purposes  of  its  creation, 
although  such  as  it  might  not,  by  its  charter  or  by  general  laws,  have 
authority  itself  to  establish  or  to  spend  its  corporate  funds  for.  A 
city,  for  instance,  may  take  a  devise  in  trust  to  maintain  a  college,  an 
orphan  school,  or  an  asylum.  Vidal  v.  Oirard,  2  How.  127;  Me  Don- 
oghv.  Murdoch,  16  How.  367;  Parin  v.  Carey,  24  How.  465.  There 
is  some  ground  for  holding  that  the  objects  of  a  historical  society 
would  be  promoted  by  administering  a  devise  and  bequest  to  maintain 
for  the  public  instruction  and  benefit  a  house  containing  a  collection 
of  books,  documents,  and  works  of  art,  with  other  snob  books  and 
works  to  be  selected  by  the  officers  of  the  society  and  purchased  out 
of  the  surplus  income,  and  that  the  purposes  of  the  trust  are,  in  the 
words  of  Mr.  Justice  Stobv  in  Vidal  v.  Qirard,  2  How.  189,  "germane 
to  the  objects  of  the  incorporation,"  and  "relate  to  matters  which 
.will  promote  and  aid  and  perfect  those  objects." 

But  if  any  doubt  remains  of  the  capacity  of  the  Georgia  Historical 
Society  to  assume  and  execute  those  charitable  trusts,  it  would  be 
within  the  ordinary  jurisdiction  of  a  court  of  equity  to  appoint  other 
trustees  in  its  stead,  according  to  the  maxim,  expressly  affirmed  in 
the  Code  of  Georgia,  that  a  trust  shall  never  fail  for  the  want  of  a 
trustee.  Reeve  v.  Atty.  Oen.  3  Hare,  191;  Winslow  v.  Cummings,  3 
Cush.  868 ;  Code  Ga.  1878,  §  3195. 

The  residuary  clause  of  the  will  disposes  of  real  and  personal 
estate  to  the  amount  of  $800,000,  and  is  as  follows : 

"Ttoenty-first.  All  the  residue  of  my  estate,  of  whatever  the  same  may  con- 
sist, real,  personal,  and  mixed,  and  wherever  situated,  I  hereby  give,  devise, 
and  bequeath  to  my  executors  hereinafter  named,  and  to  the  survivor  of  them, 
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and  to  the  saccesaors  in  this  trust  of  said  sarrivor  in  trust,  to  use  and  appro- 
priate tlie  proceeds  arising  from  the  same  to  the  building  and  erection  and  en- 
dowment of  a  hospital  for  females  within  the  city  of  Savannah,  on  a  perma- 
nent basis,  into  which  sick  and  indigent  females  are  to  be  admitted  and  cared  for 
in  such  manner  and  on  such  terms  as  maj  be  defined  and  prescribed  by  the 
trustees  or  directresses  provided  for  in  this  item  or  clause  in  my  will.  The 
mcome,  rents,  and  profits  of  such  portion  of  the  residuum  of  my  estate  as  may 
not  be  expended  in  the  building,  erection,  ,and  furnishing  said  hospital  shall 
be  annually  appropriated  to  the  support  and  maintenance  of  the  same.  My 
desire  and  request  is  that  a  thoroughly  convenient  hospital  of  moderate  di- 
mensions, suited  to  the  wants  of  the  city  of  Savannah,  and  capable  of  enlarge- 
ment if  necessity  should  require,  may  be  built  and  erected,  with  no  unneces- 
sary display  connected  with  it.  And  I  do  hereby  nominate,  aa  the  first  trus- 
tees, managers,  or  directresses  of  said  hospital,  Mrs.  Louisa  F.  Gilmer,  Sarah 
Owens,  Mary  Elliott,  (formerly  Habersham,)  Susan  Mann,  Florence  Bourquin, 
Eva  West,  and  Eliza  Chisholm, — all  of  Savannah,  Georgia, — and  do  request 
and  instruct  my  executors  to  advise  and  consult  with  the  ladies  named  as  to 
the  construction,  arrangement,  and  furnishing  of  said  hospital.  It  is  further 
my  wish  and  desire,  and  I  do  hereby  request,  that  a  suitable  and  proper  act  of 
incorporation  for  said  hospital  shall  be  obtained  from  such  tribunal  in  the 
state  of  Georgia  as  may  have  jurisdiction  in  the  prfimises,  to  be  called  and 
known  as  the  '  Telfair  Hospital  for  Females,'  with  the  ladies  above  named, 
or  such  of  them  a^  may  consent  to  serve,  and  such  others  as  they  may  apply  for 
to  be  associate^^  with  them,  as  the  first  trustees,  managers,  or  directresses 
under  said  act  of  incorporation,  with  power  to  fill  any  vacancies  that  occur  in 
their  number.  Aud  for  the  purposes  of  accomplishing  the  objects  contem- 
plated in  this  item  or  clause  of  my  will,  I  do  hereby  authorize  and  empower 
my  executorsj-or  the  survivor  of  them,  to  sell  and  convey  all  or  any  portion 
of  the  real  estate,  or  any  interest  in  the  same,  which  I  may  have  or  be  entitled 
to,  and  not  given  or  devised  in  any  of  the  previous  items  or  clauses  of  this  my 
will,  using  their  discretion  as  to  private  or  public  sales,  and  as  to  whether 
and  at  what  time  such  sales  shall  be  made." 

That  this  devise  and  bequest  to  establish  a  hospital  for  sick  and  in- 
digent females  in  the  city  of  Savannah  is  snffioiently  definite,  and 
that  its  validity  is  not  impaired  by  the  provision  of  the  -wjil  requiring 
an  act  of  incorporation  to  be  obtained,  are  clearly  settled  by  the  cases 
of  Inglis  v.  Sailors'  Snttg  Harbor,  3  Pet.  99;  Ouid  v.  Washington  Hos- 
pital, 95  n.  8.  303;  and  Russell  v.  Allen,  supra. 

The  bequest  in  the  twenty-third  clause  of  the  will,  of  $1,000  "to 
the  first  Christian  church  erected  or  to  be  erected  in  the  village  of 
Telfairville,  in  Burke  county,  or  to  such  persons  as  may  become  trus- 
tees of  the  same,"  is  supported  by  the  same  authorities,  and  is  di- 
rectly within  the  decisions  of  Lord  Thxtblow  in  Atty.  Oen.  v.  Bish<^ 
of  Chester,  1  Bro.  Ch.  444;  of  Sir  John  Copley,  master  of  the  rolls, 
(afterwards  Lord  Ltodhobst,)  in  Society  for  Propagation  of  the  Gos- 
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pel  T.  Atty.  Om.  3  Boss.  142;  and  of  Lord  Hathxblbt  in  Sinnett  t. 
Herbert,  L.  B.  7  Ch.  382.  See,  also,  Gumming  t.  Reid  Memorial 
Church,  U  Ga.  105. 

The  result  is  that  all  the  devises  and  beqnests  contained  in  Miss 
Telfair's  will  are  valid  as  against  her  heirs  at  law  and  next  of  kin. 

Deoxee  affirmed. 


(108  u.  a  e<) 

Mbtssbb  and  Wife  v.  Bonbbbakb,  Assignee,  eto. 

(Haroh  6, 1883.) 

CntomT  OomtT— Ohakokbt  Pbactiok— OoimrrAiroB  fboh  HnsBAin>  to  Wmt 
THBonoH  Third  Pabtt— Yauditt  Aa  to  Creditobs. 

Wbere  the  evidence  taken  hy  the  master  in  bankraptcy  proceedings  was  reported 
■  with  his  fladings,  and  the  case  was  treated  by  the  court  below  without  much 
regard  to  the  flnding  of  the  facts  by  the  master,  or  any  special  regard  to  the  ex- 
ceptions made  to  his  report,  it  is  incorrect  practice  in  chancery  cases  in  the 
circuit  courts  of  the  United  Btates- 

A  conveyance  <o  a  third  party,  who  gave  no  consideration  thei«for,  but  took  the 
title  in  trust  for  the  wife  of  the  grantor,  and  a  couTeyanoe  from  such  third 
party  to  the  wife  of  such  vendor,  is  no  evidence  of  fraud. 

Where  a  wife  had  made  advances  to  her  husband  from  time  to  time  by  way  of  loan 
and  not  of  gift,  the  subsequent  conveyance  of  land  through  a  third  person  to 
her  in  repayment  of  such  loans,  and  not  made  with  the  purpose  of  hindering, 
delaying,  or  defrauding  creditors,  but  to  satisfy  his  equitable  obligation  to  his 
wife,  is  not  a  voluntary  conveyance,  and  is  valid  against  his  creditors. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana. 

John  A.  Fl,neh,  S.  Shellahmger,  and  J.  M.  Wilson,  for  appellants. 

W.  H.  GaMns  and  A.  G.  Harris,  for  appellee. 

MiIiLbb,  J.  This  is  a  bill  in  chancery,  bronght  bj  Bonebrake  as 
assignee  in  bankruptcy  of  John  B.  Metsker,  against  said  Metsker 
and  his  wife.  The  object  of  the  bill  is  to  subject  to  administration, 
as  part  of  the  assets  of  the  bankrupt,  a  farm  of  162  acres- of  land, 
on  which  Metsker  and  his  wife  were  living,  the  legal  title  of  which 
was  in  Mrs.  Metsker. 

It  appears  that  on  August  2,  1876,  Metsker  and  wife  conveyed 
this  land  to  McCole,  who,  on  the  fourth  day  of  the  same  month,  con- 
veyed it  to  Mrs.  Metsker,  the  consideration  in  each  deed  being  re- 
cited  as  $8,000. 

On  December  1,  1876,  one  Foe,  with  whom  Metsker  was  in  part- 
nership  in  the  hardware  business,  filed  his  petition  in  bankruptcy, 
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alleging  that  Metsker  would  not  join  him,  and  making  him  a  party, 
and  praying  that  he  be  adjudged  a  bankrupt.  On  the  twenty-ninth 
of  that  month  Metsker  oame  in  and  oonfessed  himself  a  bankrupt, 
and  was  so  adjudged. 

The  charging  part  of  the  bill,  as  regards  the  invalidity  of  the  title 
conveyed  to  Mrs.  Metsker  by  these  two  deeds,  reads  as  follows : 

"  On  that  day,  to-wit,  August  2, 1876.  within  four  months  of  the  time  of 
filing  said  petition  in  bankruptcy,  the  said  John  &.  Metsker,  being  the  owner, 
in  his  own  right,  of  the  real  estate  above  described,  and  being  indebted  as 
aforesaid,  with  the  fraudulent  intention  of  defeating  the  operation  and  effect 
of  the  bankrupt  law;  and  with  the  fraudulent  intention  of  preventing  his 
property  from  being  distributed  and  applied  in  payment  of  his  debts,  as  pro- 
vided for  in  the  bankrupt  law ;  and  with  the  intention  of  defrauding  and 
cheating  his  creditors ;  and  with  the  intention  of  preferring,  in  violation  of 
the  provisions  of  the  bankrupt  law,  a  pretended  claim  of  the  defendant  Eliza- 
beth Metsker,  which  claim,  your  orator  says,  was  unjust  and  incorrect,  and 
not  a  valid  and  legal  claim  against  said  John  R.  Metsker, — the  said  John  B. 
Metsker,  together  with  his  wife,  the  defendant  Elizabeth  Metsker,  did  ex- 
ecute, without  any  consideration  whatever,  to  one  C.  J.  McCole,  who  was  a 
party  to  such  fraudulent  purpose,  a  deed  of  conveyance  of  said  real  estate; 
and  the  said  grantee,  C.  J.  McCole,  in  pursuance  of  the  previous  understand- 
ing and  agreement,  and  for  the  purpose  of  carrying  out  the  fraudulent  intent 
before  expressed,  did  convey  said  real  estate  to  the  defendant  Elizabeth  Mets- 
ker, wholly  without  any  consideration,  on  the  fourth  day  of  August,  1876. 
"And  your  orator  states  that  said  Elizabeth  Metsker  was  fully  cognizant 
of  the  fraudulent  and  wrongful  intention  of  said  John  B.  Metsker,  and  par- 
ticipated in  the  same,  and  joined  in  the  deed  to  McCole  for  the  purpose  of 
carrying  out  the  same,  and  accepted  said  fraudulent  conveyance  from  C.  J. 
McCole  with  full  knowledge  of  its  purpose^  and  with  the  intention  of  carry- 
ing out  said  fraudulent  purpose." 

To  this  bill  Metsker  and  his  wife  filed  their  answer,  ander  oath,  in 
which  they  admit  the  conveyances  and  the  bankruptcy  proceedings, 
but  denying  all  fraud  in  the  transaction,  and  that  Metsker  was  in  fail- 
ing circumstances  when  the  deeds  were  made,  or  that  they  knew  or 
believed  he  was  unable  to  pay  his  debts.  They  aver  that  after  said 
conveyances  were  made  a  large  part  of  the  indebtedness  of  Foe  & 
Metsker  was  paid  off  in  the  ordinary  course  of  business.  They  fur- 
ther allege  that  the  conveyances  mentioned  were  made  in  order  and 
for  the  express  purpose,  and  for  no  other  purpose,  of  paying  a  debt 
of  $5,700  which  Metsker  owed  his  wife,  and  the  interest  accumulated 
thereon,  for  money  loaned  by  her  to  him,  which  he  had  promised  to 
repay  to  her  on  demand. 

It  is  evident  that  the  bill  is  framed  upon  the  idea  that  section  5128 
of  the  Revised  Statutes  was  in  force,  and  that  the  periods  within 
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vhioh  snoh  eonveyanoes  by  an  insolvent  could  be  assailed  as  Toid 
under  the  bankrupt  law  were  four  and  six  months,  and  all  its  allega- 
tions seemed  aimed  at  auoh  acts  as  would  be  nnassailable  after  those 
periods.  Bat  the  act  of  1874  has  shortened  these  periods  to  four  and 
two  months  in  oases  of  involuntary  bankruptcy.     18  St.  180,  §  10. 

We  do  not  doubt  that  Metsker's  was  a  case  of  involuntary  or  com- 
pnlsoiy  bankruptcy,  within  the  meaning  of  this  amendment.  The 
distinction  intended  by  this  language  is  clearly  between  the  cases- in 
which  the  bankrupt  himself  and  of  bis  own  volition  initiates  proceed- 
ings in  bankraptcy,  and  those'  in  which  they  are  commenced  by 
some  one  else  against  him. 

In  the  one  case  it  is  voluntary  and  in  the  other  compulsory.  It  is 
not  a  voluntary  bankruptcy  if  the  man  is  forced  into  it  against  his 
will  by  his  partner,  any  more  than  by  any  one  else,  and  it  is  com- 
pulsory and  involuntary  if  he  refuses  to  join  in  such  o^se  and  is 
forced  into  it,  as  muoh  as  in  any  other  enforced  bankraptcy. 

These  deeds  cannot  be  impeached,  therefore,  on  the  grounds  of 
preference  or  payment  in  violation  of  the  bankrupt  law. 

But,  whatever  may  have  been  the  case  in  the  mind  of  the  pleader 
who 'drew  the  bill,  there  is  langaage  which,  if  liberally  construed, 
may  be  held  to  charge  that  these  conveyances  were  void  or  voida- 
ble as  being  made  with  the  intention  of  defrauding  and  cheating 
creditors  generally,  and  without  any  valuable  consideration. 

In  this  view  the  bill  was  very  loosely  drawn,  bat  as  issue  was 
taken  on  it  and  testimony  produced,  we  will  inquire  into  its  effect  as 
proof  of  the  charge.  When  the  pleadings  were  made  up  an  order 
was  entered,  without  objection,  referring  the  case  to  a  master  to  take 
the  evidence  and  report  his  finding  thereon.  He  reported  that  Mets- 
ker  had.  received,  at  various  times  daring  the  10  years  preceding 
his  bankruptcy,  moneys  belonging  to  his  wife,  mostly  proceeds  of 
land  inherited  from  her  father,  amounting  in  the  aggregate  to 
$5,600;  and  that  he  had  agreed  to  return  it  to  her,  and  that  she  had 
alway  claimed  that  he  was  her  debtor  to  that  amount.  He  there- 
fore finds  she  was  a  creditor  at  the  time  of  the  conveyance.  He 
also  finds  that  Metsker  was  insolvent  at  that'time,  and  that  his  wife 
did  not  know  it ;  and,  on  the  whole,  that  the  allegations  of  the  bill 
are  not  sustained.  Exceptions  to  this  report  were  filed,  which  were 
sustained  by  the  court,  and  a  decree  rendered  for  the  assignee. 

The  evidence  taken  by  the  master  was  reported  with  His  findings, 
and  the  case  seems  to  have  been  treated  by  the  court  below  without 
T.3— 28 
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much  regard  to  the  finding  of  the  faots  by  the  master  or  any  special 
regard  to  the  exceptions  made  to  his  report.  This  is  not  correct 
practice  in  chancery  oases  in  the  circuit  courts  of  the  United  States, 
whatever  may  be  the  rule  in  the  state  courts.  The  findings  of  the 
master  are  prima  facie  correct.  Only  such  matters  of  law  and  of 
facts  as  are  brought  before  the  court  by  exceptions  are  to  be  consid- 
ered, and  the  burden  of  sustaining  the  exception  is  on  the  objecting 
party.  In  the  case  before  us  we  are  inclined,  after  a  careful  exami- 
nation of  the  testimony,  to  concur  with  the  master's  report.  It  is 
altogether  a  matter  of  the  weight  of  evidence. 

1.  It  is  denied  that  the  money  was  received  of  the  wife  by  the 
husband,  and,  if  received,  that  it  was  a  loan.  The  testimony  leaves 
no  doubt  that  there  was  received  from  the  estates  of  the  wife's  de- 
ceased father  and  brother,  at  different  times,  the  aggregate  sum  of 
16,700.  The  wife  swears  positively  that  she  loaned  these  sums  to 
ner  husband,  who  repeatedly  promised  to  pay  her ;  that  at  one  time, 
more  than  a  year  before  the  bankruptcy,  they  had  sharp  words  or 
ill  feeling  about  it,  and  he  told  her  he  had  nothing  but  the  farm  and 
would  convey  that  to  her,  and  that  the  conveyances  finally  made 
were  in  pursuance  of  his  repeated  premise  to  do  so.  All  this  is 
wholly  uncontradicted. 

2.  Much  testimony  is  taken  to  prove  that  the  price  was  so  inade- 
quate as  to  show  fraud,  though  no  such  charge  is  made  in  the  bill. 
The  fair  result  of  all  the  testimony  on  this  point  is  that  the  land 
was  worth  about  1 8,000,  the  sum  recited  in  the  conveyance,  and  if 
interest  be  computed  on  the  $5,700  from  the  periods  at  which  the 
various  sums  were  received,  it  will  amount  to  the  full  value  of  the 
land,  if  not  more,  at  the  time  the  deeds  were  made. 

3.  There  is  no  reason  to  disbelieve  Ifrs.  Metsker  when  she  swears 
positively  that  she  did  not  know  nor  suspect  her  husband's  insolvency 
until  bankrupt  proceedings  were  commenced.  Her  statement  is  con- 
firmed by  the  allegation,  undisputed,  that  between  the  time  of  the 
conveyance  and  the  petition  in  bankruptcy  $4,000  of  their  debts  were 
paid,  and  the  bill  alleges  that  their  debts  were  only  $5,000  in  excess 
of  their  assets. 

4.  The  master  who  was  present  and  heard  Mrs.  Metsker  testify, 
and  could  see  her  manner,  and  is,  therefore,  better  able  to  determine 
the  weight  due  to  her  testimony,  says  he  has  no  doubt  she  was  a 
creditor,  add  was  in  ignorance  of  Metsker's  insolvency.  Deem  v. 
Pearaon,  102  Mass.  101. 

5.  The  conveyance  first  to  McGole,  who  paid  nothing,  but  took  the 
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title  in  trnst  for  Mrs.  Metsker,  and  from  him  to  her,  was  to  satisfy 
the  oommon-law  inability  to  make  a  strict  conveyance  from  husband 
to  wife,  and  is  no  evidence  of  fraud. 

In  the  case  of  the  Atlantic  Nat.  Bank  t.  Tavemer,  180  Mass.  409, 
that  court  says :  "The  question  whether  a  loan  by  the  wife  to  the 
husband  of  money,  which  is  her  separate  property,  upon  his  promise 
to  repay  it,  creates  an  equity  in  her  favor,  which  a  court  of  equity 
will  enfold,  has  not  been  decided  in  this  commonwealth.  But  it  has 
generally,  if  not  imiformly,  been  decided  in  the  affirmative  in  other 
courts,"  for  which  numerous  oases  are  cited.  It  is  added:  "That  the 
jury  in  this  case  having  found  that  the  money  delivered  by  the  wife 
to  the  husband  was  by  way  of  loan  and  not  of  gift,  and  that  his  sub- 
sequent conveyance  of  land  through  a  third  person  to  her  in  repay- 
ment of  that  loan  was  not  made  with  the  purpose  of  hindering,  de- 
laying, or  defrauding  creditors,  that  conveyance,  to  satisfy  his  equi- 
table obligation  to  his  wife,  was  not  a  voluntary  conveyance,  and  was 
valid  against  bis  creditors.  BuUard  v.  Briggt,  7  Pick.  633;  Forbush 
V.  WiUard,  16  Pick.  42;  Stetson  v.  O'SvUivan,  8  Allen,  321;  French 
T.  Motley,  68  Me.  326;  GrabUl  v.  Mayer,  45  Pa.  St.  630;  Babcock 
V.  EekUr,  24  N.  Y.  623;  Steadnum  v.  WiUm,  7  B.  1. 481." 

Such  is  precisely  the  case  here,  as  reported  by  the  master,  and,  as 
we  think,  supported  by  the  evidence ;  and  the  decree  of  the  circnit 
court  is,  therefore,  reversed,  and  the  case  remanded,  with  directions 
to  dismiss  the  bill. 


(107  n.  s.  SIS) 

Mabshaiji  and  others  v.  Thb  Adbutio,  her  Engines,  eto. 

(March  19, 1883.) 

OoLLiBioir— Stbakbr  and  8An.-yB8eKi.  HBEmro — Dutt  or  Back. 

•Where  a  steamer  and  gail-veasel  are  sailing  in  oppoaite  courses,  it  is  the  dutj  of 
each  to  keep  their  courses  and  pass  each  other  in  parallel  lines  by  keeping  the 
green  lights  in  riew;  and  if  the  sail-Tessel,  by  her  vacillating  moTements,  al- 
ternately shows  her  green  and  red  lights,  and  the  steamer  takes  the  necessary 
precaution  to  stop  and  roTerse  her  engines  to  avoid  a  collision,  the  sail-vessel 
will  be  held  alone  in  fault  in  case  of  a  collision. 
While  it  lis  the  duty  of  a  steamer  approaching  a  sail-vessel  to  take  all  the  neces- 
sary precautions  by  slowing,  stopping,  and  rerersing  her  engines,  it  is  equally 
the  duty  of  the  sail- vessel  to  keep  her  course  while  the  steamer  takes  the  neo- 
essary  measures  to  avoid  collision  ;  and  where  the  sail-vessel,  by  her  frequent 
changes,  embarrassed  the  action  of  the  steamer  and  prevented  her  from  con- 
tinuing in  a  course  which  would  have  prevented  the  disastrous  result,  the  saU- 
veesel  will  be  held  in  fault. 
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Appeal  from  the  Ciroait  Court  of  the  United  States  for  the  Sdnth* 
em  Distriot  of  New  York. 

Wm.  AUen  BttOer,  Thos.  E.  StiUman,  and  Thos.  H.  Hubbard,  for 
appellants. 

E.  P.  Wheeler  and  Jos.  H.  Choate,  for  appellee. 

Field,  J.  This  case  comes  before  as  on  appeal  from  a  decree  of 
the  ciroait  ooart,  with  a  finding  of  faots  upon  which  it  was  rendered. 
We  are,  therefore,  relieved  of  mach  of  the  embarrassment  experienced 
on  the  trial,  both  by  that  court  and  the  distriot  ooart,  from  the  diffi- 
culty of  determining  from  the  evidence  the'ezaei  position  of  the  ves- 
sels immediately  preceding  the  collision.  Here  we  most  take  the 
facts  as  found  and  apply  the  law  to  them.  In  cases  of  admiralty 
and  maritime  jarisdiction,  on  the  instance  side  of  the  court,  under 
the  act  of  congress  of  1875,  the  finding  has  the  effect  of  a  special 
verdict  in  an  action  at  law.  There  is,  it  is  true,  a  bill  of  exceptions 
in  the  record,  bat  it  contains  exceptions  only  to  the  finding,  and  to 
the  refusal  of  the  court  to  find  otherwise.  It  presents  no  qtiestion 
for  our  consideration  except  such  as  arises  upon  the  facts  as  found. 
There  is  no  occasion  in  any  case  to  except  specially  to  a  finding,  as 
its  sufficiency,  in  connection  with  the  pleadings,  to  support  the  decree 
rendered,  is  always  open  to  consideration  on  appeal. 

On  the  evening  of  December  30,  1875,  the  ship  Harvest  Queen, 
an  American  vessel,  sailed  from  the  harbor  of  Qaeenstown,  Ireland, 
for  the  port  of  Liverpool,  England.  She  was  187  feet  long,  of  1,626 
tons  burden,  and  had  at  the  time  a  cargo  of  grain  on  board.  On  the 
same  day  the  steamer  Adriatic,  a  British  vessel,  left  Liverpool  for 
New  Tork,  and  proceeded  down  the  Irish  channel.  She  was  450 
feet  long,  and  of  over  3,000  tons  burden.  Her  forward  deck  was 
roofed  with  what  is  termed  a  turtle-back,  so  called  from  its  shape. 
The  spray  of  the  sea  dashed  over  this  roof,  and  the  lookouts  of  the 
steamer  were,  therefore,  stationed  on  a  house  just  abaft  of  it. 

The  wheel-house  was  on  deck,  and  above  and  a  little  forward  of  it* 
was  the  bridge  on  which  the  officer  on  watch  usually  took  his  posi- 
tion. Adjoining  the  wheel-house,  and  opening  into  it,  was  the  chart- 
room.  At  a  quarter  past  2  on  the  morning  of  December  31st,  the 
captain,  who  had  been  on  duty  all  the  time  after  leaving  Liverpool, 
went  into  that  room  and  lay  down  on  a  sofa,  giving  orders  to  be  called 
at  4,  or  sooner  if  any  vessels  came  in  sight.  The  first  officer  was 
then  on  watch,  standing  on  the  bridge,  most  of  the  time  on  the  star- 
board side.  Three  seamen  were  on  the  lookout, — one  on  each  side  of 
the  house  mentioned,  and  one  on  the  port  side  of  the  bridge.    At  35 
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minutes  past  2  the  first  officer,  looking  through  a  night-glass,  saw 
a  green  light  about  two  points  on  his  starboard  bow.  It  could  not  be 
seen  by  the  naked  eye.  It  proved  afterwards  to  be  s  light  on  the 
Harvest  Queen.  At  this  time  the  sky  was  clear,  with  scattering 
clouds,  but  on  the  water  the  night  was  dark;  the  wind  was  blowing 
a  fresh  breeze  from  the  S.  W.,  and  the  sea  was  running  high.  The 
steamer  was  going  about  12  knots  an  hour,  having  all  her  lights  in 
their  proper  places  and  burning  brightly.  Soon  afterwards  the  light 
on  the  Harvest  Queen  was  seen  by  one  of  the  lookouts,  and  two 
strokes  were  given  to  the  bell  on  the  turtle-deck  as  a  signal  that  a 
light  was  seen  on  the  starboard  bow. 

Four  minutes  after  that — at  39  minutes  past  2 — ^the  green  light 
of  the  ship,  which  had  broadened  to  three  and  a  half  points,  changed 
to  red.  Up  to  this  time  the  steamer  had  not  altered  her  course.  The 
character  of  the  approaching  vessel  was  not  kfiown,  nothing  but  her 
light  being  seen.  But,  whether  she  was  propell^  by  wind  or  steam, 
the  steamer  pursued  the  proper  course  to  prevent  the  danger  of  col- 
lision. Her  green  light  must  have  been  equally  viaible  from  the 
HArveat  Queen ;  and  when  two  vessels  keep  the  same  colored  lights 
in  view  of  each  other,  collision  is  impossible,  for  they  are  then  mov- 
ing on  parallel  lines.  The  lights  on  vessels  are  required  to  be  so 
placed  as  not  to  be  seen  across  their  bows.  The  red  light  coming  in 
sight  indicated  that  the  ship  had  changed  her  course,  and  was  no 
longer  running  on  a  parallel  line,  bat  in  a  direction  which,  if  con- 
tinued, would  bring  her  across  the  bow  of  the  steamer.  The  first 
officer,  therefore,  at  once  gave  an  order  to  port  the  helm,  and  sig- 
naled the  engineer  to  stand  by  the  engine,  following  this  with  a  fur- 
ther order  to  slow  the  engine.  Both  these  orders  were  promptly 
obeyed,  and  the  steamer  slowly  swung  to  the  right. 

As  already  stated,  the  steamer  was  going  at  the  rate  of  12  knots 
an  hour.  The  Harvest  Queen — ^judging  from  the  time  she  occupied 
in  passing  over  the  distance  from  Queenstown — must  have  been  sail- 
ing at  the  rate  of  eight  kfiots  an  hour;  that  is,  the  two  vessels  were 
approaching  each  other  at  a  speed  equal  to  about  20  miles  an  hour. 
The  light  on  the  Harvest  Queen  could  not  have  been  seen  that  night 
further  than  two  miles  and  a  half,  and  over  this  distance  the  steamer 
with  her  speed  had  passed  four-fifths  of  a  mile,  and  the  Harvest 
Queen  a  little  more  than  one-half  of  a  mile.  So  that,  at  this  time, 
when  the  red  light  was  seen,  the  vessels  must  have  been  about  a  mile 
and  a  quarter  apaH.  At  the  rate  they  were  moving  they  would  come 
together  or  pass  each  other  in  four  minutes.     The  first  officer  of  the 
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Bteamer  at  once  perceived  the  necessity  of  an  immediate  change  in 
her  ooorse  so  As  to  bring  her  on  a  parallel  line  with  the  approaching 
ship.  To  accomplish  this  it  was  necessary  to  port  the  helm  of  the 
steamer,  which  was  at  once  done.  The  order  to  do  this  was,  under 
the  circumstances,  the  proper  one  to  be  given.  The  slowing  of  the 
speed  of  the  steamer,  by  reason  of  the  proximity  of  the  other  vessel, 
was  also  a  proper  proceeding.  When  a  steamer  ia  nearing  another 
vessel,  and  there  is  danger  of  collision  from  oontinning  the  rate  of 
speed  at  which  she  is  going,  it  is  the  duty  of  her  captain  to  slacken 
her  speed,  and,  if  necessary,  to  reverse  her  engines  and  move  her 
backwards.  Such  is  the  express  language  of  role  21,  adopted  by 
congress  for  the  prevention  of  collisions  on  the  water,  which -is  as 
follows :  "Every  steam-vessel,  when  approaching  another  vessel  so  as 
to  involve  risk  of  collision,  shall  slacken  her  speed,  or,  if  necessary, 
stop  and  reverse ;  and*  every  steam- vessel  shall,  when  in  a  fog,  go  at 
a  moderate  speed."  '  Eev.  St.  §  4288. 

Had  there  been  no  other  change  in  the  course  of  the  Harvest 
Queen,  the  new  direction  taken  by  the  steamer  would  have  carried 
her  past  that  vessel  without  collision.  But  about  a  minute  after- 
wards, or  40  minutes  past  2,  the  red  light  of  the  Harvest  Queen 
changed  again  to  green.  The  steamer  had  then  yielded  to  her  helm 
and  gone  off  a  point  to  the  starboard,  and  was  swinging  further  in 
that  direction.  The  first  officer,  seeing  the  reappearance  of  the  green 
light,  at  once  gave  an  order  to  stop  the  engine,  and,  as  soon  as  it 
could  be  done,  to  back  the  steamer  at  full  speed.  This  order  was 
obeyed,  and  the  engine  was  put  in  a  reverse  motion  at  about  41 
minutes  past  2.  The  captain  was  then  called  and  immediately  came 
on  deck.  Looking  ahead  he  saw  a  green  light  not  far  away,  about 
two  points  off  the  starboard  bow ;  then  green  and  red  lights  appeared 
together,  and  then  the  red  alone.  He  noticed  also  that  the  helm  was 
to  the  port  side,  and  that  the  engine  was  under  reversed  action. 
Thereupon  he  gave  the  order  from  the  deck,  "hard  a-starboard," 
which  was  obeyed.  He  then  went  on  the  bridge.  Had  the  steamer 
been  then  going  astern  there  could  be  no  question  as  the  propriety  of 
this  order;  it  would  have  turned  her  to  the  right  and  she  would  have 
passed  on  the  left  side  of  the  Harvest  Queen,  showing  red  light  to 
red  light,  the  two  vessels  in  that  event  moving  on  parallel  lines.  The 
effect  of  a  starboard  helm  when  a  vessel  is  going  astern  is  directly 
the  opposite  of  that  produced  when  she  ia  going  ahead.  But  at  the 
time  the  order  was  given,  the  forward  motion  of  the  steamer  had  not 
been  entirely  overcome,  and  she  was  still  moving  ahead  slowly.    It 
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appears,  however,  that,  while  thus  moying  with  the  reversed  action 
of  her  engine,  the  steamer  did  not  yield  to  her  helm  so  as  to  materi- 
ally change  her  forward  direction.  The  order  could  not,  therefore, 
have  contributed  to  the  collision.  Bat,  were  it  otherwise,  -^e  cannot 
say  that  the  captain  could  be  justly  blamed.  In  considering  his  ac- 
tion, the  question  is  not  whether  the  order  given  was  the  best  when 
viewed  in  the  light  of  subsequent  events,  but  whether  under  the  cir- 
cumstances in  which  he  was  placed  it  was  that  of  a  prudent  and 
skillful  commander.  The  nearness  of  the  approaching  ship  and  the 
frequent  change  in  her  lights,  while  calling  for  prompt  action  on  his 
part,  were  well  calculated  to  embarrass  and  confuse  him.  Delay  in 
acting  was  full  of  danger;  there  was  no  time  for  deliberation  and 
consultation  with  others;  and  seeing  the  reversed  movement  of  the 
engine  he  would  naturally  conclude  that  the  ship  had  yielded  or  would 
soon  yield  to  it  and  pass  the  approaching  ship  in  safety. 

Soon  after  he  reached  the  bridge  the  EEarvest  Queen  appeared 
through  the  darkness  under  fuU  sail  and  bore  down  directly  on  the 
steamer.  Before  anything  could  be  done  her  jib-boom  ran  over  the 
turtle-back  of  the  steamer,  and  was  broken  in  two,  one  part  falling 
into  the  water.  The  engines  of  the  steamer  were  then  backing^  at 
full  speed,  and  if  she  was  not  in  fact  going  astern,  she  was,  accord- 
ing to  the  finding  of  the  circuit  court,  "not  going  ahead  much,  if 
any."  She  continued  backing  after  the  collision;  and  when  the  ves- 
sels separated  the  Harvest  Queen  passed  across  the  bow  of  the  Adri- 
atic from  port  to  starboard.  Her  masts  were  standing  and  her  sails 
were  all  set.  The  first  officer  of  the  steamer  hailed  her,  but  received 
no  answer  from  any  one ;  no  hail  came  from  her.  She  gave  no  signs 
of  serious  injury,  yet  she  was  in  some  way  injured  so  severely  that 
soon  afterwards  she  sank  with  all  on' board. 

Immediately  after  the  separation  of  the  vessels,  the  captain  of  the 
steamer  gave  orders  to  clear  away  the  boats ;  but,  the  Harvest  Queen 
keeping  in  sight,  the  orders  were  countermanded,  and  the  Adriatic 
steamed  slowly  towards  her  until  she  became  lost  to  view.  It  was 
about  that  time  that  cries  for  help  were  heard  in  the  water,  in  the 
direction  where  the  ship  was  last  seen.  The  engines  were  stopped 
and  an  order  to  lower  the  boats  was  immediately  given.  Two  boats, 
nnder  command  of  officers  of  the  steamer,  put  out  in  search  of  the 
parties  from  whom  the  cries  were  heard.  They  were  rowed  in  the 
direction  whence  the  cries  came ;  but  after  remaining  out  for  half  an 
hour  to  an  hour  they  were  recalled  by  a  signal  from  the  steamer. 
Nothing  was  ever  afterwards  heard  of  any  of  the  ship's  crew,  and 
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only  a  few  fragments  of  the  vessel  were  ever  found.  The  Tessel  and 
oargo  were  a  total  loss. 

The  present  libel  was  filed  to  recover  their  value  in  damages, 
alleged  to  be  $225,000.  The  libelants  charge  that  the  collision  was 
caused  by  the  negligence  and  improper  conduct  of  'those  on  board 
the  steamer  (1)  in  not  having  a  good  and  sufficient  lookout;  (2)  in 
running  at  too  great  a  speed;  (3)  in  not  keeping  out  of  the  way  of 
the  Harvest  Queen;  and  (4)  in  not  stopping  and  backing  in  time. to 
avoid  the  collision. 

From  the  narrative  we  have  given  of  the  facts  of  the  case,  which 
is  but  a  summary  of  the  findings  of  the  circuit  court,  stating  the 
facts  with  much  greater  detail  and  particularity,  it  is  evident  that 
these  allegations  are  not  sustained  in  any  essential  particular. 

While  the  vessels  were  over  two  miles  apart,  the  green  light  on 
the  Harvest  Queen  was  distinctly  seen.  A  similar  light  on  the  Adri- 
atic could  easily  have  been  seen,  and,  if  the  lookouts  were  attending 
to  tlitiir  duty,  probably  was  seen,  from  the  ship.  Those  lights  being 
visible,  it  was  only  necessary  for  the  vessels  to  keep  in  their  course, 
and  collision  would  have  been  impossible.  The  subsequent  changes 
made  by  the  steamer  were  caused  by  previous  changes  in  the  course 
of  the  ship,  as  indicated  by  the  showing  of  her  lights.  While  it 
was  the  duty  of  the  steamer  to  keep  out  of  the  way  of  the  ship, 
being  more  under  control,  it  was  no  less  the  duty  of  the  ship  to 
avoid  anything  tending  to  mislead  and  embarrass  the  steamer  in  the 
performance  of  this  duty.  That  she  did  thus  mislead  and  embarrass 
the  steamer  is  plain  from  the  statement  already  made.  To  one  at  a 
distance  ^er  changing  lights  were  confusing — indicating  either  doubt 
on  the  part  of  her  officers  as  to  the  course  to  be  taken,  or,  what  is 
more  likely  to  have  been  the  case,  the  absence  of  a  good  and  suffi- 
cient  lookout  on  board  of  the  ship  to  report  the  sight  and  approach 
of  the  steamer. 

The  continued  appearance  of  the  green  light  for  the  first  four 
minutes  after  it  was  seen,  answers  the  suggestion  that  the  change 
of  lights  on  the  Harvest  Queen  was  the  result  of  the  swinging  of 
the  vessel  from  the  wind  and  sea,  and  not  from  an  alteration  in  her 
course. 

The  general  rule  as  to  the  conduct  of  a  ship  nnder  circumstances 
like  those  presented  in  this  case  is  much  stronger  against  the  course 
the  Harvest  Queen  pursued  than  we  have  stated.  That  rule  is  for  a 
sailing  vessel  meeting  a  steamer  to  keep  her  course,  while  the  steamer 
takes  the  necessary  measures  to  avoid  collision.     In  Crockett  v.  Neto- 
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ton  this  court  said  that  "though  the  role  shoold  not  be  observed 
when  oircumBtanoes  are  saoh  that  it  is  apparent  its  observauoe  must 
occasion  a  collision,  while  a  departure  from  it  will  prevent  one,  yet 
it  mast  be  a  strong  ease  which  pats  the  sailing  vessel  in  the  wrong 
for  obeying  the  rule,"  (18  How.  583 ;)  and  in  New  York  d  Liverpool 
U.  S.  Mail  Steam-ghip  Co.  v.  Rumbali,  that  "under  the  rule  that  a 
steamer  must  keep  out  of  the  way,  she  must  of  necessity  determine 
for  herself  and  upon  her  own  responsibility,  independently  of  the 
sailing  vessel,  whether  it  is  safer  to  go  to  the  light  or  left  or  to  stop; 
and  in  order  that  she  may  not  be  deprived  of  the  means  of  determin- 
ing the  matter  wisely,  and  that  she  may  not  be  defeated  or  baffled  in 
the  attempt  to  perform  her  duty  in  the  emergency,  it  is  required,  in  the 
admiralty  jurisprudence  of  the  United  States,  that  the  sailing  vessel 
shall  keep  her  course,  and  allow  the  steamer  to  pass  either  on  the 
right  or  left,  or  to  adopt  sach  measures  of  precaution  as  she  may 
deem  best  suited  to  enable  her  to  perform  her  duty  and  fulfill  the  re- 
qoirement  of  the  law  to  keep  out  of  the  way."    31  How.  384. 

Here,  so  far  from  observing  this  rule  the  ship,  by  her  frequent 
changes,  embarrassed  the  action  of  the  steamer,  and  prevented  her 
from  continuing  in  a  course  which  would  have  avoided  the  disastrous 
result.  If  the  ship  had  kept  on  the  course  she  was  sailing  when  first 
seen,  or  had  adhered  to  the  first  new  course  afterwards  taken,  no  col- 
lision would  have  happened. 

It  seems  to  us  plain,  upon  the  facts  found  by  the  oirooit  court, 
that  whatever  fault  there  was  which  caused  the  collision  it  originated 
with  the  ship  and  not  the  steamer.  The  decree  is  therefore  ai- 
finned. 


(108  U.  S.  110) 

Cm  V  Ottawa  r.  Gabbt.* 

(March  19, 1883.) 

MuHTcn>AT.  BoND»— OoBPOBATB  PaBFosEfr— CoHBTcmTioNAi.  RmmaoTtom. 

Wbere  under  the  state  constitution  the  corporate  authorities  of  the  state  cannot  be 
Invested  with  power  to  levy  and  collect  taxes  except  for  corporate  purposes, 
the  power  contained  in  a  citf  charter  to  borrow  money  does  not  authorize  the 
issue  of  bonds,  unless  they  are  issued  for  a  corporate  purpose.  Held,  that  the 
improvement  of  the  water-power  upon  rivers  within  the  city,  or  in  its  imme* 
diate  vicinity,  for  the  purpose  of  bringing  the  water  into  use,  to  be  leased  or  sold, 
for  the  development  of  the  manufacturing  interests  of  the  city,  was  not  a  cor- 
porate purpose,  and  bonds  issued  for  such  a  purpose  are  void  even  as  .to  bttna 
fide  lioldeis. 

''S.C.  SIM.B*)).  U*.   anronMropliiloii.l8uv.  Or.  Rw.ai. 
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In  Error  to  the  Cireoii  Court  of  the  United  States  for  the  Northern 
District  of  niinois. 

C.  B.  Latormee,  for  plaintiff  in  error. 

O.  S.  Eldredge  and  John  Dean  Caton,  for  defendant  in  error. 

Waits,  G.  J.  This  is  a  suit  to  recover  upon  bonds  issued  by  the 
city  of  Ottava,  Illinois,  as  a  donation  to  aid  in  the  improvement  of 
the  water-power  upon  the  Fox  and  Illinois  rivers  within  the  city,  or 
in  its  immediate  vicinity.  Other  bonds  of  the  same  issue  were  in- 
volved in  Haekett  v.  Ottawa,  99  U.  S.  86,  and  Ottawa  v.  Firtt  Nat. 
Bank  of  Portsmouth,  105  U.  S.  343,  where  it  was  held,  in  substance, 
that,  as  there  was  legislative  authority  to  issue  bonds  for  municipal 
purposes,  and  it  was  recited  in  the  bonds  then  sued  on  that  they 
were  issued  for  each  purposes,  the  city  was  estopped  from  proving, 
as  against  bona  fide  holders,  that  the  recitals  were  untrue.  Neither 
Haekett  nor  the  bank  had  any  knowledge  of  the  precise  purposes  for 
which  the  bonds  were  issued,  and  it  was  adjudged  that  they  had  the 
right  to  rely  on  what  was  recited.  The  facts  on  which  this  case  rests 
are,  in  brief,  these: 

The  cltj  of  Ottawa  was  Incorporated  as  a  city  In  Illinois  on  the  tenth  of 
February,  1853,  and  given  the  ordinary  powers  of  municipal  corporations  of 
that  class  for  local  government.  It  was  specially  authorized  "  to  provide  the 
city  with  water,  to  erect  hydrants  and  pumps  in  the  streets  for  the  convenience 
of  its  inhabitants,"  and,  upon  a  vote  of  the  people,  "  to  borrow  money  on  the 
credit  of  the  city,  and  to  issue  bonds  therefor,  and  pledge  the  revenue  of  the 
city  for  the  payment  thereof."  Onr  attention  has  not  been  called  to  anj 
other  provision  of  the  charter  as  having  s  bearing  on  the  questions  to  be  con- 
sidered. 

In  February,  1851,  the  Ottawa  Manufacturing  Company  was  incorporated 
by  the  general  assembly  of  Illinois  to  build  a  dam  across  the  Fox  river  for  the 
purpose  of  creating  a  water-power  to  be  leased  and  used.  On  the  sixteenth 
of  February,  1865,  the  charter  of  this  company  %as  amended  so  as  to  author- 
ize the  building  of  a  dam  across  the  Illinois  river,  and  a  race  to  bring  the 
water  from  that  river  into  the  pool  of  the  dam  across  the  Fox. 

On  the  nineteenth  of  February,  1867,  the  general  assembly  pdssed  an  act 
purporting  to  constitute  a  t>oard  of  commissionen  to  subscribe  8100,000  to 
the  capital  stock  of  the  manufacturing  company  for  and  on  behalf  of  the  city, 
and  to  pay  the  subscription  by  an  issue  of  the  bonds  of  the  city.  No  subscrip- 
tion was  ever  made  under  this  authority,  and  we  understand  the  counsel  for 
the  defendant  in  error  to  concede  that  the  act  itself  was  unconstltuUonaL 

On  the  fifteenth  of  June.  1869,  an  ordinance  was  passed  by  the  city  submit- 
ting to  the  voters,  at  an  election  to  be  held  on  the  twentieth  of  the  same  month, 
the  question  whether  the  conncil  should  borrow  $60,000  on  the  l>onds  of  the 
city  to  be  "  expended  in  developing  the  natural  advantages  of  the  city  fOr  man- 
ufacturing purposes."    This  election  was  held,  and  resulted  in  a  vote  by  a 
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majority  of  the  legal  votera  in  favor  of  the  project.  .  Thereupon,  the  city,  on 
the  thirtieth  of  July,  1869,  passed  another  ordinance,  directing  the  mayor  to 
issue  the  bonds  and  deliver  them  to  William  H.  W.  Cushman,  "to  be  used 
by  him  in  developing  the  natural  resources  and  surroundings  of  the  city,"  and 
authorizing  and  directing  him  "to  expand  the  same  in  the  improvement  of 
the  water-power  upon  the  Illinois  and  Fox  rivers,  within  the  city  and  in  the 
immediate  vicinity  thereof,  under  the  franohises  and  powers  which  have  been 
granted  for  that  purpose  by  the  legislature  of  the  state,  or  which  may  here- 
after be  granted  for  that  purpose,  in  the  manner  which,  in  his  judgment,  shall 
best  secure  the  practical  and  permanent  use  of  said  power  in  the  city  and  its 
immediate  vicinity." 

Under  this  ordinance  the  bonds  were  issued  and  delivered  to  Cushman  on 
the  second  of  Angust,  1869,  as  a  donation  to  aid  the  city -in  securing  the  con- 
templated water-power,  he  agreeing  in  writing  to  cause  the  necessary  works 
to  be  completed  in  the  two  rivers  within  a  reasonable  time,  and,  it  not,  to  re- 
turn the  bonds,  or  a  part  thereof,  according  to  the  special  provisions  of  the 
contract.  No  arrangements  were  made  or  contemplated  for  providing  the  city 
with  water. 

Onshman  was  one  of  the  original  corporators  of  the  manufacturing  com- 
pany, and  a  director  at  the  time  the  bonds  were  issued  to  him.  and  he,  on  the 
eleventh  of  March,  1871,  delivered  them  to  the  company  "  to  be  used  by  said 
company  for  the  purpose  of  making  the  improvement  hereinbefore  men- 
tioned, without  further  consideration."  During  the  month  of  June,  1871,  the 
company  sold  and  delivered  the  bonds  involved  in  this  suit  to  Lester  H. 
Eames,  a  citizen  of  Ottawa,  for  their  taao  value  and  part  of  the  interest  which 
had  accrued  after  August,  1870.  When  Eames  made  his  purchase  and  paid 
for  the  honda  he  knew  they  had  been  issued  as  a  donation  to  aid  in  the  com- 
pletion of  the  improvement  contemplated  in  the  contract  with  Cushman,  and 
was- cognizant  of  all  the  proceedings  of  the  council  in  reference  thereto.  He 
also  knew  of  the  contract  with  Cushman.  In  November,  1879,  after  the 
bonds  fell  due,  Eames  sold  them  to  William  H.  Carey,  the  plaintifF  below, 
who  paid  value  for  them,  with  full  knowledge  of  all  that  was  known  by 
Eames  about  their  issue. 

Upon  these  facts,  found  by  the  coort  and  set  forth  in  the  record, 
judgment  was  rendered  against  the  city  and  in  favor  of  Carey  for 
$72,814.76.  To  reverse  that  judgment  this  writ  of  error  has  been 
broaght. 

This  case  differs  from  those  of  Hackett  and  the  Firtt  Nat.  Bank  of 
Porttmoiiik,  supra,  in  that  Carey  oannot  claim  protection  as  a  botta 
fide  holder;  while  Hackett  and  the  bank  could.  Neither  Carey,  nor 
Eames,  nor  the  manofaotoring  company,  nor  Cushman  were  par- 
ehasers  without  notice.  Carey  and  Eames  both  paid  value,  but 
Carey  bought  after  maturity,  and  it  is  expressly  found  that  both  he 
and  Eames  had  actual  knowledge  of  the  purposes  for  which  the  bonds 
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were  iHsaed  and  of  the  oontraot  with  Gashman.  Under  the  oircum- 
stances  of  this  case  the  manufacturing  company  is  chargeable  with 
knowledge  of  all  the  facts  known  to  Gashman,  one  of  its  directors 
and  the  original  contractor  with  the  oity.  The  questions  then  to  be 
considered  are  such  as  may  arise  between  the  city  and  a  purchaser 
for  value  from  Gush  man  with  full  knowledge  of  all  the  facts 
affecting  the  validity  of  the  bonds  at  their  inception. 

In  Illinois,  under  the  constitution  of  the  state,  the  corporate  au- 
thorities of  cities  cannot  be  invested  with  power  to  levy  and  collect^ 
taxes  except  for  corporate  purposes.  This  has  long  been  settled. 
Weightnum  v.  Clark,  103  U.  S.  259,  and  numerous  Illinois  okses  there 
cited.  What  may  be  made  a  corporate  purpose  is  not  always  easy  to 
decide,  but  it  has  never  been  supposed  that  if  legislative  authority 
had  not  been  granted  to  a  municipal  corporation  to  do  a  particular 
thing,  that  thing  could  be  a  purpose  of  that  corporation. 

Municipal  corporations  are  created  to  aid  the  state  government  in 
the  regulation  and  administration  of  local  affairs.  They  have  only 
such  powers  of  government  as  are  expressly  granted  them,  or  such 
as  are  necessary  to  carry  into  effect  those  that  are  granted.  No 
powers  can  be  implied  except  such  as  are  essential  to  the  objects  and 
purposes  of  the  corporation  as  created  and  established.  1  Dill.  Mun. 
Gorp.  §  89,  (3d  Ed.)  and  oases  there  cited.  To  the  extent  of  their 
authority  they  can  bind  the  people  and  the  property  subjeot  to  their 
regulation  and  governmental  control  by  what  they  do,  but  beyond 
their  corporate  powers  their  acts  are  of  no  effect. 

It  is  not  claimed  that  express  authority  was  given  the  city  of 
Ottawa  to  develop,  or  aid  in  developing,  the  natural  advantages  of  its 
rivers  for  manufacturing  purposes,  and  what  we  are  now  called  on 
to  decide  is  not  whether,  if  such  a  power  had  been  given,  it  would  be 
within  the  general  scope  of  the  purposes  of  a  city  government,  and 
thus  a  corporate  purpose,  within  the  meaning  of  that  term  as  used 
in  the  constitution,  but  whether  it  has  been  granted  by  the  legisla- 
ture. Much  is  said  by  the  supreme  court  of  Illinois  in  Taylor  v. 
Thompson,  42  111.  11;  Chicago,  D.  dt  V.  R.  Co.  v.  Smith,  62  111. 
268;  People  v.  Depuyt,  71  HI.  655;  Burr  v.  City  of  Oarbondale,  76 
111.  455;  People  v.  Triutees  of  Schools,  78  111.  137;  Qtiiney,  M.  dt  P, 
R.  Co.  V.  Morrie,  84  111.  410;  Heruley  v.  People,  Id.  544,  and  other 
cases  of  like  character,  as  to  what  may  be  made  a  corporate  purpose, 
but  these  were  all  cases  in  which  the  legislative  department  of  the 
government  had  undertaken  to  grant  a  power,  and  the  question  was 
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whether  the  power  was  one  that  ooald  rigbtfallj  be  made  a  purpose 
of  a  municipal  oorporation.  No  matter  how  mueh  authority  there 
may  be  in  the  legislature  to  grant  a  particular  power,  if  the  grant  has 
ndt  been  made  the  city  cannot  set  ander  it. 

As  power  in  a  municipal  oorporation  to  borrow  money  and  issue 
bonds  therefor  implies  power  to  levy  a  tax  for  the  payment  of  the 
obligation  that  is  incurred,  unless  the  contrary  clearly  appears, 
(RalU  Co.  V.  U.  8.  106  U.  S.  783,)  it  follows  that  the  power  con- 
tained in  the  charter  to  borrow  money  did  not  authorize  the  issue  of 
the  bonds  in  this  case,  unless  they  were  issued  for  a  corporate  pur- 
pose, there  being  a  constitutional  prohibition  against  taxation  by  the 
city,  except  for  corporate  purposes.  The  question,  then,  is  whether 
the  city  has  been  invested  with  power  to  raise  money  by  public  tax- 
ation to  be  donated  to  private  persons  or  private  corporations  as  a 
bonus  for  developing  the  water-power  in  the  city  or  its  vicinity  for 
manufacturing  purposes. 

The  charter  confers  all  the  powers  usually  granted  to  a  city  for 
the  purposes  of  local  government,  but  that  has  never  been  supposed 
of  itself  to  authorize  taxes  for  everything  which,  in  the  opinion  of  the 
city  authorities,  would  "promote  the  general  prosperity  and  welfare 
of  the  municipality."  Undoubtedly,  the  development  of  the  water- 
power  in  the  rivers  thai  traverse  the  city  would  add  to  the  commerce 
and  wealth  of  the  citizens,  but  certainly  power  to  govern  the  city 
does  not  imply  power  to  «xpend  the  public  money  to  make  the  water 
in  the  rivers  available  fur  manufacturing  purposes.  It  is  because 
railroads  are  supposed  to  add  to  the  general  prosperity  that  munici- 
palities are  given  power  to  aid  in  their  construction  by  subscriptions 
to  capital  stock  or  donations  to  the  corporations  engaged  in  their 
construction,  but  in  all  the  vast  numbers  of  cases  involving  such 
subscriptions  and  donations  that  have  come  before  this  court  for  ad- 
judication since  Com'rg  of  Knox  Co.  v.  Atpinwali,  decided  25  years 
ago,  and  reported  in  21  How.  539,  it  has  never  been  supposed  that 
the  power  to  govern  of  itself  implied  power  to  make  such  subscrip- 
tions  or  such  donations.  On  the  contrary,  it  has  been  over  and  over 
again  held,  and  as  often  as  the  question  was  presented,  that  unless 
the  specific  power  was  granted,  all  such  subscriptions  and  all  such 
donations,  as  well  as  the  corporate  bonds  issued  for  their  payment, 
were  absolutely  void,  even  as  against  bona  fide  holders  of  the  bonds. 
TliompgonY.  Lee  Co.  3  Wall.  830;  Marsh  v.  Fulton  Co.  10  Wall.  676; 
8t,  Joseph's  Toumskip  y.  Rogers,  16  Wall.  659 ;  MeCiusre  y.  Township  of 
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Osgood,  94  U.  S.  432;  WMs  v.  SUpWt,  102  U.  S.  630;  AUen  v.  Loxaa- 
tana,  103  U.  S.  86. 

In  the  present  case  there  is  nothing  whatever  to  indicate  anj  spe- 
cial  authority  in  this  city  to  pay  a  bonus  for  the  work  that  was  to  be 
done.  It  did  have  power  to  provide  the  city  with  water,  but  there  is 
nowhere  anything  looking  to  such  a  purpose  in  this  transaction.  The 
object  here  was  to  bring  the  water  into  use  as  power,  to  be  leased  or 
sold  at  reasonable  rates.  An  attenipt  was  made  by  the  legislature  to 
authorize  a  subscription  to  the  stock  of  the  manufacturing  company, 
but  that  was  of  no  avails  because  in  the  form  adopted  the  legislation 
was  confessedly  unconstitutional.  The  charter,  therefore,  stands  the 
same  as  though  no  such  attempt  had  been  made,  and  what  was  done 
did  not  create  a  corporate  purpose  to  e£fect  an  improvement  of  the 
power.  But  even  if  there  had  been  power  to  subscribe  to  the  stock, 
it  would  not  follow  there  was  power  to  make  a  donation  by  way  of  a 
bonus  to  the  company  to  aid  in  the  improvement.  In  Chicago,  D.  d 
F.  R.  Co.  V.  Smith,  supra,  it  was  indeed  said  that  the  distinction  be- 
tween a  donation  to  aid  a  company  and  a  subscription  to  its  stock 
"was  more  apparent  than  real,"  but  that  was  said  in  reference  to  the 
question  of  making  subscriptions  and  donations  for  corporate  pur- 
poses, and  not  with  reference  to  the  effect  of  a  power  to  subscribe  as 
conferring  a  power  to  donate.  In  no  case  to  which  our  attention  has 
been  called  has  it  been  held  that  a  power  to  subscribe  stock  would  of 
itself  authorize  a  donation. 

The  case  of  Hicldit^  v.  Wilton,  decided  by  the  supreme  court  of 
Illinois  in  June  of  last  year,  and  reported  in  104  111.  64,  is  relied 
upon  in  support  of  this  judgment.  That  was  a  suit  by  a  creditor  of 
the  manufacturing  company  against  the  stockholders  to  collect  his 
debt.  The  city  was  not  a  party,  and  its  liability  was  in  no  way  in- 
volved. In  the  opinion,  as  published  in  the  official  report  of  the  case, 
it  was  not  even  assumod  that  there  was  corporate  power  to  issue  the 
bonds. 

The  present  case  was  submitted  at  the  last  term,  and  at  a  former 
day  in  this  term  a  decision  was  announced  reversing  the  judgment, 
but  in  the  opinion  reasons  were  assigned  for  the  reversal  different 
from  those  now  given.*  That  judgment  was  afterwards,  upon  appli- 
cation for  a  rehearing,  set  aside  and  a  reargument  ordered.  Upon 
further  consideration  of  the  whole  case,  we  prefer  to  rest  the  decision 
on  the  ground  that  as  between  Gnsbman  and  the  city  the  bonds  in 
question  were  illegal  and  void,  and  as  the  present  holder  occupies  no 
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better  position  than  Gnshman,  he  and  all  those  under  whom  h«  olattns 
having  bought  with  fall  knowledge  of  all  the  facts,  the  judgment 
should  have  been  in  favor  of  the  city. 

The  jadgment  of  the  oirouit  court  is  consequently  again  reversed 
and  the  cause  remanded,  with  instraetionB  to  enter  another  judgment 
in  favor  of  the  city  on  the  facts  found. 


(lOT  u.  a  tny 

Javvbat  and  others  v.  MoGsHxa  and  others. 

(Maich  19,1883.) 

AflBMmfBIlT  TOS  TKB  BeNBUT  OV  ObXDTTOBS— STATB  STATim  COIfSTBUXD. 

AnMalgiiment  for  the  benefit  of  credlton,  which  authorizes  the  aaBlgnee  to  violate 
the  piOTisioiu  of  the  statute  regulating  saoh  assignments,  ia  iuTalid,  and  is  not 
binding  oa  the  credlton  of  assignor. 

The  provlsiona  of  the  state  statate  reqMOtIng  the  sale  of  property  assigned  for  the 
benefit  of  creditors  are  mandatory  and  not  directory,  and  an  assignment  which 
in  effect  autliorizes  the  assignee  to  sell  tlie  property  in  any  other  mode  or  at 
any  other  time  than  tliat  provided  by  the  statate,  is  invalid,  and  not  binding  on 
the  creditors. 

Appeal  from  the  Giroait  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 
The  statutes  of  Arkansas  contain  the  following  provisions : 

**Sec.  885.  In  all  casea  in  which  any  person  shall  make  an  assignment  of 
any  property,  whether  real,  personal,  or  choses  in  action,  for  the  payment  of 
debts,  before  the  assignee  thereof  shall  be  entitled  to  take  possession,  sell,  or 
tn  any  way  manage  or  control  any  property  so  assigned,  be  shall  be  required 
to  file  in  the  of&ce  of  the  clerk  of  the  court  exercising  probate  Jurisdiction,  a 
fall  and  complete  inventory  and  description  of  such  property,  uid  also  make 
and  execute  a  bond  to  the  state  of  Arkansas  in  double  the  estimated  value  of 
the  property  in  said  assignment,  with  good  and  sufficient  security,  to  be  ap. 
proved  by  the  Judge  of  said  court,  conditioned  that  such  assignee  shall  execute 
the  trust  confided  to  him,  sell  the  property  to  the  best  advantage,  and  pay  the 
proceeds  thereof  to  the  creditors  mentioned  in  said  assignment,  according  to 
the  terms  thereof  and  faithfully  perform  the  duties  according  to  law. 

<•  Seoi  887.  Said  assignee  shall  be  required  to  sell  all  the  property  assigned 
to  him  for  the  payment  of  debt,  at  public  auction,  within  120  days  after  the 
execution  of  the  bond  required  by  this  act.  and  shall  give  at  least  SO  days' 
notice  of  the  time  and  place  of  such  sale.  And  any  person  damaged  by  the 
neglect,  waste,  or  improper  conduct  of  such  assignee,  shall  be  entitled  to  bring 
his  action  on  the  bond  in  the  name  of  ttie  state  for  the  use  and  benefit  of  such 
person."    Gantt,  Dig.  207, 208. 
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WhOe  tliese  seciionB  were  in  force,  to-wit,  on  December  19,  1878, 
James  G.  Moas  and  John  S.  Bell,  partners  under  the  name  of  Moss 
&  Bell,  doing  buaineBS  as  merchants  at  Pine  Bloff,  Arkansas,  con- 
veyed, by  an  assignment  in  writing,  all  their  goods,  wares,  and  mer- 
chandise, and  cboses  in  action,  to  the  defendant  James  M.  Hudson,  as 
trustee  intrust  for  the  payment  of  their  debts.  The  deed  of  assign- 
ment preferred  certain  creditors,  who  afterwards  became  the  com- 
plainants in  this  suit,  and  required  the  trustee  to  pay  them  in  full,  if 
the  proceeds  of  the  property  assigned  should  be  sufficient  for  that 
purpose,  and  if  there  should  be  any  surplus  to  pay  it  share  and  share 
alike  to  other  creditors.  The  powers  conferred  on  the  trustee  were 
as  follows: 

"To  sell  and  dispose  of  all  of  said  property  for  cash,  as  he  should  deem  ad- 
yisable  and  right,  and  to  this  end  to  use  his  own  discretion,  subject  to  the  su- 
pervision of  the  creditors.  •  *  *  and  to  conduct  and  transact  all  of  the  busi- 
ness as  he  maj  deem  proper  in  the  exercise  of  a  sound  discretion,  and  as  he 
shall  deem  most  adTisable  for  the  benefit  of  creditors  and  their  trust;  and  he 
shall  have  power  to  appoint  sudi  assistants,  age'hts.  and  attoineys  as  in  his 
Judgment  may  be  necessary  to  enable  him  to  fnlflll  this  trust,"  etc. 

Hudson  accepted  the  trust,  and  on  December  21,  1878,  gave  bond 
according  to  law,  and  filed  in  the  office  of  the  clerk  of  the  probate 
court  an  inventory  of  the  property  conveyed  to  him  by  the  deed  of 
assignment. 

On  December  21,  1878,  the  defendants  McGehee,  Snowden  & 
Yiolett  recovered  against  Moss  &  Bell,  in  the  United  States  circuit 
court  for  the  eastern  district  of  Arkansas,  a  judgment  for  $10,992, 
on  which  execution  was  issued  on  January  12,  1879,  and  the  same 
came  into  the  hands  of  the  marshal  of  the  district  on  that  day.  The 
marshal  levied  the  execution  on  the  goods  and  chattels  assigned  by 
Bell  &  Moss  to  Hudson,  and  took  them  into  his  possession,  and  was 
about  to  advertise  and  sell  the  same  to  satisfy  the  execution,  when 
the  bill  in  this  case  was  filed  by  the  complainants,  who  were  the  pre- 
ferred creditors  named  in  the  assignment.  The  bill  recited  the  fore- 
going facts  and  prayed  an  injunction  against  the  marshal  and  Mc- 
Gehee, Snowden  &  Yiolett,  forbidding  them  to  interfere  with  the 
property  assigned  to  Hudson,  and  that  they  might  be  decreed  to  re- 
turn the  same  to  him,  etc. 

The  defendahts  demurred  to  the  bill  for  want  of  equity.  The  oir- 
enit  court  sustained  the  demurrer  on  the  ground  that  the  deed  of  as- 
signment was  void  on  its  face,  and  dismissed  th«  bilL  The  purpose 
of  this  appeal  is  to  reverse  that  decree. 
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Sol  F.  Clark  and  8.  W.  WUUam,  for  appellant. 

U.  M.  Bo$0,  for  appellee. 

Woods,  J.  The  statute  of  Arkansas  provides  that  the  property  as- 
signed for  the  benefit  of  oreditors  shall  be  sold  at  public  auction 
within  120  days'  after  the  execution  of  the  bond  required  of  the  as- 
signee. 

The  deed  of  assignment  in  effect  authorized  the  assignee  to  sell  at 
private  sale,  and  at  such  time  and  in  such  manner  as  be  should  deem 
advisable  and  right.  Under  this  power  he  could  wait  an  indefinite 
time,  and  then  sell  the  property  at  wholesale,  or  he  could  carry  on 
the  business  of  selling  off  the  stock  of  goods  in  the  ordinary  -way  of 
retail  merchants,  and  without  any  limit  of  time  within  which  the  sale 
should  be  completed.  The  powers  conferred  by  the  deed  of  assign- 
ment were,  therefore,  in  direct  opposition  to  the  policy  of  the  statute. 
It  is  true,  the  powers  conferred,  on  the  trustee  were  subject  to  the 
supervision  of  the  creditors.  But  this  could  only  mean  a  majority  of 
the  creditors.  The  assignee  was,  therefore,  aathorized  by  the  assign- 
ment to  dispose  of  the  property  assigned  in  a  manner  different  from 
that  pointed  oat  by  the  statute,  and  in  disregard  of  the  wishes  and 
remonstrances  of  a  minority  of  the  creditors.  The  qnestion  presented 
is,  therefore,  this :  Is  an  assignment  for  the  benefit  of  creditors,  which 
authorizes  the  assignee  to  violate  the  provisions  of  the  statute  regu- 
lating such  assignments,  valid  and  binding  on  the  creditors  of  the  as- 
signor? 

The  contention  of  the-  appeUant  is  that  the  assignment  is  valid,  (1) 
because  the  discretion  given  the  assignee  by  the  assignment  leaves 
him  at  liberty  to  follow  the  law;  and  (2)  because^,  even  if  the  assign- 
ment required  him  to  administer  the  trust  in  a  manner  different  from 
that  preseribed  by  the  law,  only  such  directions  as  conflicted  with 
the  law  would  be  void,  and  the  assignment  itself  would  remain  valid. 

We  think  that  .under  the  construction  given  the  assignment  law  by 
the  supreme  court  of  Arkansas,  in  the  case  of  Raleigh  v.  Griffith,  37 
Ark.  153,  these  positions  cannot  be  maintained.  The  assignment  in 
that  case  provided  as  follows : 

"  The  party  of  the  second  part  [the  asBignee]  shall  take  possession  of  all 
and  singular  the  property  and  effects  hereby  assigned,  and  sell  and  dispose  of 
the  same,  either  at  public  or  private  sale,  to  such  person  or  persons,  for  such 
prices,  and  on  such  terms  and  conditions,  either  for  cash  or  upon  credit,  as,  in 
bis  judgment,  may  appear  best  and  most  for  ttie  interest  of  the  parties  con- 
cerned, and  convert  the  same  into  money." 

▼.2—24 
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It  will  be  observed  that  the  terms  of  the  assignment  did  not  pre* 
vent  the^  assignee,  in  the  administration  of  his  trust,  from  following 
the  directions  of  the  statute  in  all  partionlars.  He  was  at  liberty  to 
sell  for  cash  at  publio  aaotion,  and  within  120  days  after  the  filing 
of  his  bond.  Bat  the  assignment  Tested  him  with  a  discretion  to  do 
otherwise.    The  ooart  declared  the  assignment  to  be  void.    It  said : 

"In  providing  for  the  sale  of  the  property,  the  statute  is  disregarded  in  the 
deed  of  assignment;  the  assignee  was  authorized  to  sell  at  private  or  public 
sale,  and  for  cash  or  credit  Under  such  provision  it  was  in  the  power  and 
'  discretion  of  the  assignee  to  prolong  the  execution  and  dosing  of  the  trnat 
for  an  indefinite  period.  The  le^lature  deemed  it  expedient,  as  a  matter  of 
public  policy,  to  require  assignees,  in  general  deeds  of  assignment  for  the  ben- 
efit of  creditors,  to  sell  all  property  assigned  to  them,  for  the  payment  of 
debts,  at  public  auction,  within  125  days  after  the  executiou  of  the  bond,  on 
30  days' notice  of  the  time  and  place  of  sale."  And  the  court  declared:  "The 
statute  prescribes  a  mode  of  sale  in  this  state,  and  dissenting  creditors  are 
not  baned  by  a  deed  made  in  direct  contravention  of  a  plain  provision  of  the 
statute." 

The  effect  of  this  decision  is  that  the  provisions  of  the  statate  re- 
specting the  sale  of  property  assigned  for  the  benefit  of  creditors  are 
mandatory  and  not  directory,  (see,  also,  French  t.  Edioarda,  13  Wall. 
506,)  and  there  are  no  conflicting  decisions  of  the  supreme  court  of 
Arkansas.  This  being  the  oonstmction  pat  upon  the  law  by  the  su- 
preme court  of  the  state  when  the  assignment  in  this  ease  was  made, 
it  is  binding  on  the  courts  of  the  United  States.  Brashear  v.  Wett, 
7  Pet.  608;  Stmner  v.  Hieks,  3  Black,  539;  LeffingweU  v.  Warren,  Id. 
599.  It  follows  that  the  assignment,  which  vests  the  assignee  with 
a  discretion  contrary  to  the  mandates  of  the  statute,  and  in  effect 
anthorizes  him  to  sell  the  property  conveyed  thereby  in  a  method  not 
permitted  by.  the  statute,  must  be  void,  for  contracts  and  conveyances 
in  contravention  of  the  terms  or  policy  of  a  statate  will  not  be  sanc- 
tioned. Peck  V.  Barr,  10  N.  Y.  394;  McGregor  v.  8.  E.  R.  Co.  18  Q. 
B.  618;  Jackson  v.  Deamon,  4  Bam.  &  Aid.  696;  Miller  v.  Post,  1 
Allen,  434;  Parton  v.  Hervey,  1  Gray,  119;  Hathaway  v.  Moron,  44 
Me.  67. 

The  result  of  these  views  is  that  the  decree  of  the  eixctiit  court  dis- 
missing the  bill,  becanse  the  assignment  in  question  was  Toid  on  its 
face,  was  right,  and  most  be  affirmed. 
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(IM  -a.  8.  126) 

ABTHxm,  late  Collector,  eto.,  v.  Fox  and  another. 

(March  19, 1883.) 

CnsTOMB  DrmBs— Tarivf  A.or  Ooiotrvxi)— Bikilitdob. 

If  an  article  is  found  not  entunerated  in  the  tariff  laws,  the  first  inquiry  is  whether 
it  bears  similitude,  either  in  material,  quality,  texture,  or  use  to  which  it  may 
be  applied,  to  any  article  enumerated  as  chargeable  with  duty.  If  it  does,  and 
the  similitude  is  gubstsntial,  then  it  is  to  be  deemed  the  same  and  to  be  charged 
accordingly.  If  nothing  is  found  to  which  it  bears  the  requisite  similitude, 
then  an  inquiry  is  to  be  instituted  as  to  its  component  materials,  and  •  duty 
assessed  at  the  highest  rates  chargeable  on  any  of  the  materials. 

In  Error  totbe  Girooit  Gonrt  of  the  United  States  for  the  Southern 
Distriot  of  New  York. 

Sol.  Gen.  Phillips,  for  plaintiff  in  error. 

E.  B.  Smith  and  S.  O.  Clarke,  for  defendants  in  error. 

WiOTB,  G.  J.  David  Fox  and  Bose  Fox,  the  defendants  in  error, 
imported  from  Liverpool  certain  goods  called  velours,  composed  of 
cow  or  calf  hair,  vegetable  fiber,  and  cotton,  an  imitation  of  seal- 
skin, and  used  for  manufacturing  hats  and  caps.  The  goods  were 
not  specifically  enumerated  in  the  tariff  acts,  but  "in  the  use  to  * 
vrhich  they  were  put,  and  in  appearance  and  material,  resembled 
manufactures  of  goats'  hair  and  cotton  more  nearly  than  any 
other  article  of  commerce.  The  goats'  hair  and  cotton  goods  are 
also  imitations  of  seal-skin,  and  all  these  goods  of  both  kinds  are 
frequently  commercially  called  <  seals,'  and  are  made  to  represent 
seal-skin,  and  are  used  for  the  purposes  for  which  seal-skin  is  used." 
The  component  material  of  chief  value  in  velours  is  cow  and  calf  hair, 
and  not  cotton. 

The  provisions  of  the  tariff  acts  involved  in  the  determination  of 
.  the  duties  to  be  paid  on  the  importation  are  as  follows : 

"Eev.  St.  §  2504,  Sohedttlb  A. 
•  •  •  *  *•  •  •  • 

"Cotton  braids,  Insertinga,  lace,  trimming,  or  bobbinet,  and  all  other  man- 
nfactures  of  cotton,  not  otherwise  provided  for,  thirty-five  per  centum  ad 
valorem, 

"ScnEDTTLB  L. 

"Flannels,  blankets,  hats  of  wool,  knit  goods,  balmorals,  woolen  and 
worsted  yams,  and  all  manufactures  of  every  description  composed  wholly  or 
in  part  of  worsted,  the  hair  of  the  alpaca,  goat,  or  other  like  animals,  except 
such  as  are  composed  in  part  of  wool,  not  otherwise  provided  for,  valued  ar 
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not  exceeding  40  cents  per  pound,  20  cents  per  pound;  valued  at  above  40 
cents  per  pound  and  not  exceeding  60  cents  per  pound,  SO  cents  per  pound; 
valued  at  above  60  cents  per  pound  and  not  exceeding  80  cents  per  pound,  40 
cents  per  pound;  valued  at  alx>ve  80  cents  per  pound,  50  cents  per  pound; 
and,  in  addition  tliereto,  upon  all  tlie  above-named  articles,  35  per  centum  ad 
valorem. 

"Sec.  2499.  There  shall  be  levied,  collected, and  ptdd  on  each  and  every  nou- 
enumerated  article  which  bears  a  similitude,  either  in  material,  quality,  text- 
ure, or  the  use  to  which  it  may  be  applied,  to  any  article  enumerated  in  this 
title,  as  chargeable  with  duty,  the  same  rate  of  duty  which  is  levied  and 
charged  on  the  enumerated  article  which  it  most  resembles  in  any  of  the  par- 
ticulars before  mentioned;  and  if  any  non-enumerated  article  equally  resem- 
bles two  or  more  enumerated  articles,  on  which  different  rates  of  duty  are 
chargeable,  there  shall  be  levied,  collected,  and  paid  on  such  non-enumerated 
article  the  same  rate  of  duty  as  is  chargeable  on  the  article  which  It  resembles 
paying  the  highest  duty ;  and  on  all  articles  manufactured  from  two  or  more 
materials,  the  duty  shall  be  assessed  at  the  highest  rates  at  Which  any  of  its 
component  parts  may  be  chargeable." 

The  importers  claimed  that  the  goods  were  datiable  at  85  per  centum 
ad  valorem  as  manufactures  of  cotton,  while  the  eolleotor  exacted  a 
duty  of  60  cents  per  pound,  and  85  per  cent,  ad  valorem  on  account 
of  the  similitude  they  bore  to  manufactures  composed  wholly  or  in 
part  of  the  hair  of  the  goat  without  wool.  The  duties  were  paid 
according  to  the  demand  of  the  collector,  and  this  suit  was  brought 
to  recover  back  the  excess  of  what  was  paid  over  the  duty  on  man- 
ufactures of  cotton;  that  is  to  say,  to  recover  back  the  charge  of  50 
cents  per  pound.  On  the  trial  the  circuit  court  instrnpted  the  jury 
to  find  for  the  importers,  and  to  reverse  a  judgment  upon  a  verdict 
under  such  an  instruction  this  writ  of  error  was  brought. 

Section  2499  of  the  Revised  Statutes  is  a  re-enactment  of  section 
20  of  the  act  of  August  SO,  1842,  c.  270,  (5  St.  565,)  as  to  which  this 
court  said,  in  Stuart  v.  MamoeU,  16  How.  160,  speaking  through  Mr. 
Justice  Curtis  : 

"  It  was  designed  to  afford  rules  to  guide  those  employed  in  the  collection 
of  revenue  in  certain  cases  likely  to  occur,  not  within  the  letter,  but  within 
the  real  intent  and  meaning,  of  the  laws  imposing  duties,  and  thus  to  prevent 
evasions  of  those  laws.  Manufacturing  ingenuity  and  skill  have  become 
very  great,  and  diversities  may  be  expected  to  be  made  in  fabrics  adapted  to 
the  same  mles  and  designed  to  take  the  same  places  as  those  speclQcally  de- 
scribed by  some  distinctive  marks,  for  the  mere  purpose  of  escaping  from  the 
duty  imposed  thereon.  And  it  would  probably  be  impossible  for  congress,  by 
legislation,  to  keep  pace  with  the  results  of  these  efforts  of  interested  inge- 
nuity. To  obviate,  in  part  at  least,  the  necessity  of  attempting  to  do  so,  this 
section  was  enacted."  ' 
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And  again,  page  16'i : 

••By  providing  for  the  principal  thing,  It  has  proylded  for  all  other  thing? 
which  the  law  declares  to  be  the  same.  It  is  only  upon  this  ground  that 
sheer  and  manifest  evasions  can  be  reached.  Suppose  an  article  is  designed 
to  serve  the  uses  and  take  the  place  of  some  article  described,  but  some  tri- ' 
fling  or  colorable  change  is  made  in  the  fabric  or  some  of  its  incidents.  It  is 
new  in  the  market.  ITo  man  can  say  he  has  ever  seen  it  before  or  knows  it 
under  any  commercial  name.  But  it  is  substantially  like  a  known  article 
which  is  provided  for.  The  law  of  1842  (Rev.  St.  §  2499)  then  declares  that 
it  is  to  be  deemed  the  same  and  to  be  charged  accordingly;  that  the  act  of 
1846  (the  tariff  act  then  in  force)  lias  provided  for  it  under  the  name  it  re; 
semblea." 

These  observations  may  well  be  applied  to  the  present  oase.  The 
goods  in  qnestion  are  "non-enamerated."  But  they  are  substantially 
like  a  manufacture  of  goats'  hair  and  cotton  which  is  enumerated. 
They  are  pot  to  the  same  uses,  look  the  same,  and  frequently,  in 
eommerce,  are  ealled  by  the  same  name.  They  are  made  of  cotton 
and  cow  hair,  and  are  evidently  of  equal  quality  with  the  manufact- 
ures of  cotton  and  goats'  hair,  because,  in  this  case,  they  are  charged 
with  a  duty  of  50  cents  per  pound,  thns  indicating  a  value  of  80 
cents  a  pound  or  over,  which  calls  for  the  highest  duty  per  pound 
put  on  the  goats'-hair  goods.  It  would  seem  to  be  difficult  to  find  a 
closer  resemblance  between  two  articles  of  manufacture  which  were 
not  identically  the  same. 

But  it  is  contended  that  if  a  non-enumerated  "article  is  made  of 
materials,  any  of  which  are  mentioned  in  the  statute,  it  is  dutiable 
at  the  highest  rate  imposed  on  either  of  its  constituents;  if  neither 
the  article  nor  any  of  its  component  materials  is  designated  in  the 
tariff,  then  (and  then  only)  it  is  dutiable  according  to  its  similitude 
in  material,  quality,  texture,  or  use;  and  if,  in  these  particulars,  it 
equally  resembles  two  or  more  enumerated  articles,  it  pays  the  high- 
est duty  placed  upon  any  of  such  like  articles." .  Such,  in  our  opin- 
ion, is  not  the  effect  of  the  statute.  If  an  article  is  found  not  enn. 
merated  in  the  tariff  laws,  then  the  first  inquiry  is  whether  it  "bears 
a  similitude,  either  in  material,  quality,  texture,  or  use  to  which  it 
may  be  applied,  to  any  article  enumerated  •  *  *  *  as  chargeable 
with  duty."  If  it  does,  and  the  similitude  is  substantial,  then  in  the 
language  of  the  court  in  Stuart  v.  Maxwell^  supra,  "it  is  to  be  deemed 
the  same,  and  to  be  charged  accordingly."  In  other  words,  al- 
though not  specifically  enumerated,  it  is  provided  for  under  the  name 
of  the  article  it  most  resembles.  If  nothing  is  found  to  which  it 
bears  the  requisite  similitude,  then  an  inquiry  is  to  be  instituted  as 
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to  its  component  materials,  and  a  dnty  asBessed  at  the  highest  rates 
chargeable  on  any  of  the  materials.  Any  other  construction  would 
leave  the  law  open  to  evasions,  which,  as  was  also  said  in  Stuart  v. 
MaxweU,  it  was  the  object  of  this  statute,  enacted  more  than  40 
years  ago  and  kept  continually  in  force  since,  to  prevent. 

None  of  the  cases  in  this  court  governed  by  the  statute  in  question 
sustain  the  position  of  the  importer.  In  Stuart  v.  MaxweU  it  was 
not  shown  that  the  goods  imported  bore  a  similitude  to  any  other  ar- 
ticle, and  so  resort  was  had  to  their  component  materials.     The  sam«i 

,  is  true  of  Arthur  y.  Kermam,  96  U.  8. 141,  where  the  importation  was 
of  "certain  cheap  goods,  the  warp  of  which  was  made  of  cotton  and 
the  filling  or  woof  of  cattle  hair,"  and  the  only  question  was  whether 
they  were  to  be  charged  at  35  per  cent.  <id  vaiorvm,  under  the  act  of 
June  30,  1864,  c.  171,  or  at  90  per  cent,  of  35  per  cent.,  under  the  actof 
June  6,  1872,  e.  315.  This  depended  on  whether  cotton  was  "the 
component  part  of  chief  value."  There  was  no  attempt  to  show  their 
similitude  to  any  other  article,  and  both  parties  agreed  that  they  were 
dutiable  as  manufactures  of  cotton.  In-  Murphy  y.  -Arruon,  96  U. 
8.  131,  the  question  was  whether  the  article  imported  resembled  es- 
sential oil  in  material,  quality,  or  texture,  and  the  decision  was  that 
it  did  not.  Consequently  resort  was  had  to  the  material  clause  of 
the  similitude  act.  In  Fisk  y.  Arthur,  103  U.  8.  434,  an  article  com- 
posed of  cotton  and  linen,  cotton  being  the  material  of  chief  value 
and  largely  predominating,  was  adjudged  to  be  dutiable,  under  the 
similitude  act,  as  a  mannfactore  of  cotton,  notwithstanding  it  was 
composed  of  mixed  materials,  and  this  because  "in  material,  quality, 
and  texture,  as  well  as  the  use  to  which  it  is  to  be  put,  it  is  precisely 
like  cotton  shirtings."  To  say  that  goods  made  of  cow  or  calf  hair 
and  cotton,  which  were  in  all  respects  like  goods  made  of  goats'  hair 
and  cotton,  and  applied  to  the  same  uses,  often  bearing  the  same 
name  in  commerce,,  were  to  be  dutiable  at  one  rate  as  manufactures 
of  cotton,  when  the  goats'-hair  goods  were  assessed  at  a  much  higher 
rate,  "would  be  to  encourage  evasions  of  the  descriptive  terms  in  the 
tariff  laws  '  by  some  trifling  or  colorable  change  in  the  fabric  or  some 
of  its  incidents.' " 

In  our  opinion,  on  the  case  as  made  by  the  bill  of  exceptions,  the 
court  erred  in  instructing  the  jury  to  find  for  the  importer,  and  the 

'judgment  is,  consequently,  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  a  new  trial. 
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EuAOTT  V.  Saokitt  and  another. 

(Hudi  26, 1883.) 

AaHJumiMT  TO  Coktxt  Lard— Coktztahob  SuBjaor  *o  IironiCBBAiroB  —  Bbf- 
obmahok  or  Dbkd— Lachkb— Tihaii  Daoiiax— Axooirc  Ixvolvsd. 

By  a  written  agreement  between  B.  and  E.,  S.  agreed  to  convey  land  to  B.,  "  sub- 
ject t«  "  an  incumbrance  on  it  of  99,000,  and  E.  agreed  to  pay  to  8.  |1S,000,  by 
oonTS^ing  to  him  land,  some  of  it  "sul^ect  to"  an  incumbrance.  Without 
any  further  bargain,  S.  delivered  to  E.  a  deed,  conveying  the  land  "subject 
to"  the  incumbrance,  and  also  containing  a  clause  stating  that  E.  assumes 
and  agrees  to  pay  the  debt  secured  by  the  incumbrsnce,  as  part  of  the  consid- 
eration of  the  conTeyance.  B.,  being  ill,  did  not  read  the  clause  in  the  deed 
respecting  the  assumption  of  the  debt,  but  discovered  it  afterwards,  and 
promptly  brought  this  salt  to  have  the  deed  reformed.  He  had  made  two  pay- 
monts  of  interest  on  the  incumbrance.  In  the  negotiations  prior  to  the  agree- 
ment, S.,  through  his  agent,  had  solirtited  E  to  assume  and  agree  to  pay  the 
incumbrance,  Ikt  £.  refused.  8.  understood  the  difference  in  u.eaning  be- 
tween the  two  forms  of  expression.  D.,  the  owner  of  the  incumnrance,  was 
no  party  to  the  transaction,  and  had  done  nothing  in  reliance  on  the  deed.    He 

,  was,  on  his  own  application,  made  a  party  to  the  suit,  and  also  filed  a  cross- 
Mil  for  a  foreclosure  of  the  incumbrance,  and  the  enforcement  of  a  personal 
lii.  jility  against  8.  and  E.  for  the  debt.  The  circuit  court  made  a  decree  dis- 
missing the  bill  in  the  original  suit,  and  adjudging  ihat  E.  had  agreed  with  8. 
to  pay  the  amount  due  on  the  Incumbrance  ;  that  8.  and  E.,  or  one  of  them, 
shonld  pay  the  debt  due  to  D.,  and,  in  default  thereof,  the  land  should  be  sold 
and  the  deflciency  reported ;  and  that,  if  8.  should  pay,  any  part  of  the  debt, 
he  might  apply  for  an  order  requiring  E.  to  repay  the  amount  to  him.  On  an 
appeal  by  E.,  A«M,— 

(1)  The  decree  was  a  final  decree,  as  to  E.; 

'2)  The  amount  involved  in  the  original  suit  was  the  $9,000, 

(S)  l^e  agreement  created  no  liability  on  the  part  of  E  to  pay  the  deht  to  D.; 

(4)  There  was  a  departure  in  the  deed,  through  mutual  mistake,  from  the  terms  of 

tike  actual  agreement ; 

(5)  Under  the  special  circumstancea  of  the  case  B.  had  a  right  to  presume  that 
the  deed  would  conform  to  the  written  agreement,  and  was  not  guilty  of 
such  negligence  or  laches  in  not  observing  the  provisions  of  the  deed  aa 
should  preclude  him  from  relief,  nor  was  he  guilty  of  any  laches  in  seeking  a 
remedy; 

(8)  The  payment  by  B.  of  interest  on  the  Incumbraaoe  was  not  inconsistent  with 

hia  not  having  assumed  the  payment  of  the  debt ; 
(7)  E.  is  entitled  to  have  the  deed  reformed. 
The  case  at  SnM  v.  Int.  Oo.  (98  U.  8.  85)  cited  and  applied. 

Appeal  from  the  Circuit  Goart  of  the  United  States  for  the  North- 
em  District  of  Illinois. 

Wm.  E.  Mason,  for  appellant. 
E.  Q.  Mason,  for  appellees. 
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« 

Blatohfobd,  J.    In  Febraary,  1876,  George  A.  Saokett  and  John 
A.  Elliott  executed  a  vritten  agreement  ander  seal,  which  provided 
that  if  Elliott  should  first  make  the  payments  and  perform  the  cov- 
enants thereinafter  mentioned  on  his  part  to  be  made  and  per- 
formed, Saokett  agreed  to  convey  to  him  "in  fee-simple,   clear  of 
ail  inoambranoes,  except  as  stated,  whatever, "  by  a  warranty  deed, 
"the  hoase  and  lot  known  as  No.  166  Calamet  avenue,  the  lot  50x127 
feet,"  in  Chicago,  Dlinois,  and  to  assign  the  insurance  policy  then 
"on  said  improvements,"  and  to  pay  to  Elliott  $50;  that  Elliott 
agreed  to  pay  to  Backett  $15,000,  "subject  to  an  incumbrance  now  on 
said  property"  of  $9,000,  "in  the  manner  following :    Lots  8,  9,  and 
10,  block  5,  Pittner  &  Son's  addition  to  So.  Evanaton,  being  150x200 
feet,  subject  to  an  incumbrance  of  $1,750,  and  interest  at  8  percent, 
from  June,  1873;  also  lot  one,  (1,)  block  seven,  (7,)- Grant's  subdivis- 
ion of  So.  Evanston,  and  120  acres  of  land,  Palo  Alto  ooimty,  Iowa; 
the  two  last-named  pieces  of  property  are  clear  oMncumbrances ; 
and  title  to  pass  by  good  and  sufficient  warranty  deeds ;  and  to  pay 
all  taxes,  assessments,  or  impositions  that  may  be  legally  levied  or 
imposed  upon  said  lots,  except  and  after  the  fourth  installment  of 
South  Park  assessment;"  and,  in  case  of  the  failure  of  Elliott  to 
make  either  of  the  payments,  or  perform  any  of  the  covenants  on  his 
part,  the  contract  to  be  forfeited  and  determined,  at  the  election  of 
Sackett,  and  Elliott-  to  fulfill  all  payments  made  by  him  on  the  con- 
tract, and  such  payments  to  be  retained  by  Saokett  iu  full  satisfae-. 
tiop  and  liquidation  of  all  damages  by  him  sustained,  and  he  to  have 
the  right  to  re-enter  and  take  possession. 

By  a  warranty  deed  dated  March  8,  1876,  acknowledged  the  same 
day,  and  recorded  March  10,  1876,  Sackett  and  his  wife  conveyed  tc 
Elliott  the  Calumet-avenue  property,  by  a  proper  description.  The 
deed  expressed  a  oonsideration  of  $16,000,  and  contained  this  olaose : 

-  This  conveyance  is  made  subject  to  a  trust  deed  executed  by  the  parties 
of  the  first  part  |  Sackett  and  wife]  to  John  De  Koven,  on  the  (10th)  tenth  day 
of  May,  1870,  securing  the  notes  of  said  Qeorge  A.  Sa(^tt  to  Hugh  T.  Dickey, 
for  nine  thousand  dollars,  due  four  years  from  that  date.  With  interest  of  nine 
per  cent,  per  annum,  interest  payable  semi-annually;  and  a  further  extension 
of  payment,  commencing  on  the  tenth  day  of  May,  1874,  for  same  amount 
above  mentioned,  (nine  thousand  dollars,)  payable  in  five  years  from  said  date, 
with  interest  of  nine  per  cent.,  the  interest  notes  payable  semi-annually, 
which  def)t,  with  its  interest,  the  said  party  of  the  second  part  [EUiottJ  as- 
sumes and  agrees  to  pay  as  part  of  the  consideration  of  this  conveyance,  or 
purchase  price  above  stated.  The  covenants  hereinafter  are  subject  to  the 
above  incumbrance." 
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Then  follow  oovenants  of  seizin  and  warranty,  and  against  inoom- 
brances. 

The  oontroTersy  in  the  present  ease  arises  out  of  the  difference  be- 
tween the  written  agreement  exeoated  by  the  parties  and  the  deed  to 
Elliott,  there  being  no  qnestion  as  to  the  oonveyanoes  by  Elliott  of 
the  land  which  he  agreed  to  convey.  By  the  agreement  the  Galamet- 
avenae  property  was  to  be  conveyed  subject  to  the  f  9,000  incum- 
brance. By  the  deed  the  conveyance  is  not  only  made  subject  to  the 
incumbrance,  but  Elliott  is  made  to  assume  and  agree  to  pay  the 
$9,000  debt  as  part  of  the  consideration  of  the  conveyance,  or  pur- 
chase price  of  $15,000. 

In  April,  1877,  Elliott  filed  a  bill  in  a  state  court  in  Dlinois  against 
Baokett,  praying  that  the  deed  be  reformed  by  striking  therefrom  the 
words  stating  that  Elliott  assumes  and  agrees  to  pay  the  $9,000  debt, 
as  part  of  the  consideration.  The  bill  alleges  that  the  consideration 
for  the  agreement  of  Sackett  to  convey  the  Calumet-avenue  property 
to  Elliott  was  the  agreement  of  Elliott  to  convey  to  Sackett  the  other 
property  named  in  the  written  agreement;  that  one  Hill,  as  agent  of 
Saokett,  solicited  Elliott  to  purchase  the  Calumet-avenue  property; 
that  during  the  negotiations  Hill  and  Sackett  solicited  Elliott  to  assume 
the  payment  of  the  incumbrance,  but  Elliott  refused  to  assume  any 
liability  on  account  of  it,  and  insisted  that  he  would  simply  purchase 
the  property  subject  to  the  incumbrance,  and  thereupon  the  written 
agreement  was  made;  that  the  statement  in  the  deed  that  Elliott 
assumes  and  agrees  to  pay  the  incumbrance  as  a  part  of  the  consider- 
ation for  the  premises  was  contrary  to  the  mutual  understanding  be-" 
tween  Hill  and  Sackett  and  Elliott,  and  contrary  to  the  written  agree- 
ment; that  Elliott,  when  he  received  the  deed,  was  suffering  under 
physical  infirmities  and  mental  distress,  and  did  not  examine  the 
deed  as  carefully  as  he  should  otherwise  have  done,  but  had  the  deed 
recorded,  believing  that  Sackett  had  acted  in  good  faith,  and  had 
made  the  deed  in  conformity  with  the  understanding  of  the  parties 
and  the  written  agreement ;  and  that  Elliott  had  recently  discovered 
the  mistake  in  the  deed. 

In  June,  1877,  Dickey,  the  owner  of  the  $9,000  note  made  by 
Sackett  and  secured  by  the  deed  of  trust,  was,  by  an  order  of  the  state 
Qourt,  on  his  petition,  made  a  defendant  in  the  suit,  and  allowed  to 
file  an  answer  and  a  cross-bill.  His  answer  controverts  the  mate- 
rial allegations  of  the  bill.  A  few  days  later,  on  the  petition  of 
Dickey,  the  suit  was  removed  into  the  circuit  court  of  the  United 
States  for  the  northern  district  of  niinois,  and  Dickey  filed  a  cross- 
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bill  in  the  latter  eoort,  making  as  defendants  Saokett  and  his  wife, 
De  Eoven,  the  trastee,  Mattooks,  hia  saeoessor  in  the  trast,  Elliott, 
and  Underwood,  the  tenants  of  Elliott.  The  oross-bill  alleges  that 
the  whole  amoant  seoured  by  the  note  and  the  trust  deed  is  dae,  and 
that  by  the  terms  of  the  oonveyanoe  to  Elliott  he  became  liable  to 
pay  the  debt  to  Diokey,  and  prays  for  a  sale  of  the  premises  to  pay 
the  amount  due,  and  a  foreclosure  of  the  equity  of  redemption  of  th« 
defendants,  and  the  payment  of  the  debt  out  of  the  proceeds  of  sale, 
and  a  decree  against  Saokett  and  Elliott  for  any  balance  due  beyond 
the  proceeds  of  the  sale. 

Sackett  answered  the  original  bill.  The  answer  admits  that  Saok- 
ett entered  into  an  agreement  in  writing  to  convey  the  premises  "in 
a  certain  manner  and  on  certain  conditions,"  the  exact  words  and 
terms  of  which  he  does  not  remember.  It  admits  that  Saokett,  at 
the  time  of  the  negotiation  with  Elliptt  for  the  sale  of  the  premises, 
solicited  Elliott  to  assume  and  agree  to  pay  the  incumbrance  of 
$9,000.    It  then  proceeds : 

"And  this  respondent  denies  that  the  said  complainant  refused  the  said  so- 
licitations and  request  of  tliis  defendant,  but  this  respondent  avers  and  will, 
at  the  proper  time  and  place,  prove  the  truth  to  be,  that  when  the  negotia- 
tions, conversations,  and  details  preliminary  to  the  final  completion  of  the 
transactions  upon  which  the  suit  was  brought  were  ended  and  the  parties 
were  ready  to  close  the  transaction  by  the  delivery  of  the  deeds,  it  was  fully 
and  fairly  understood  by  the  parties  to  the  same  that  a  warranty  deed  convey- 
ing the  said  premises,  166  Calumet  avenue,  should  and  would  be  accepted  by 
the  said  Elliott  with  the  condition  of  conveyance  therein  provided,  viz.,  that 
^the  said  Elliott  did  assume  and  agree  to  pay,  as  a  covenant  of  said  deed,  the 
before-mentioned  $9,000,  and  interest  semi-annually,  and  the  warranty  deed 
of  this  defendant  contained  that  provision  accordingly." 

The  answer  also  avers  that  Elliott  carefolly  read  over  the  deed  in 
the  office  of  Hill,  at  the  time  of  the  delivery  of  the  papers  in  the 
txansaction,  in  the  presence  of  Sackett,  "being  fully  aware  of  and 
noting  especially,  as  this  defendant  believes,  from  his  best  recollection, 
the  said  elanse  in  said  deed  which  complainant  now  desires  shall  be 
expunged." 

In  March,  1878,  Elliott  answered  the  cross-bill,  setting  up  that  the 
clause  in  the  deed  from  Sackett  and  wife  as  to  the  agreement  by 
Elliott  to  pay  the  incumbrance  was  inserted  by  mistake  or  fraud  on 
the  part  of  Sackett  or  his  agent,  and  repeating  the  averments  of  his 
original  bill.  > 

Replications  were  filed  to  the  answer  of  Sackett  to  the  original  bill 
and  to  the  answer  of  Elliott  to  the  cross-bill,  and  the  cross-bill  was 
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taken  as  confessed  as  to  the  other  defendants  in  it,  and  the  cause  was 
fefeired  to  a  master  to  take  proofs  and  report  the  same  to  the  court, 
with  the  amount  due  to  Diokey.  Proofs  were  taken  and  the  causes 
were  brought  to  a  hearing  thereon.  The  court  made  a  decree  dis- 
missing the  original  bill  for  want  of  equity,  and  adjudging  that  all  the 
material  allegations  in  the  cross-bill  are  proved;  that  the  equities  are 
with  Dickey;  that  there  is  due  to  him  from  Sackett  |11,399.28,  with 
interest;  and  that  Elliott,  for  a  valuable  consideration,  assumed  and 
agreed  with  Sackett  to  pay  the  amount  due  on  the  mortgage  to  Diokey. 
The  decree  then  provides  that  Sackett  and  Elliott,  or  one  of  them,  shall 
pay  to  Dickey,  within  one  day  from  the  date  of  the  entry  of  the  decree, 
the  amount  so  due  to  him,  with  interest  and  costs  of  suit,  and  that,  in 
case  the  payment  is  not  made,  the  premises  be  sold  by  a  master,  and 
that  he  report  any  deficiency  in  the  proceeds  of  sale  to  pay  the  amount 
due.  The  decree  concludes  with  providing  that  in  case  Sackett  shall 
pay  such  indebtedness,  or  any  part  thereof,  he  shall  have  leave  to 
apply  to  the  court,  on  notice  to  Elliott,  for  a  further  order,  at  the  foot 
of  the  decree,  requiring  Elliott  to  repay  to  Sackett  the  sum  so  paid  on 
said  indebtedness.     Elliott  has  appealed  to  this  court. 

It  is  objected  by  the  appellee,  Dickey,  that  there  is  nothing  in  the 
record  to  show  that  the  amount  in  controversy  exceeds  $5,000;  and 
that  the  decree,  so  far  as  Elliott  is  concerned,  is  not  a  final  one.  It 
is  urged  that  the  provision  of  the  decree  is  that  if  the  amount  speci- 
fied is  not  paid  to  Dickey  within  one  day,  the  premises  shall  be  sold, 
and,  if  the  proceeds  of  sale  are  insufficient,  the  master  shall  report 
the  amount  of  the  deficiency;  that  this  is  not  a  deficiency  decree 
against  Elliott;  that  it  does  not  appear  that  it  will  ever  be  necessary 
to  enter  a  deficiency  decree  against  any  one ;  that,  on  the  decree,  as 
it  stands,  no  execution  can  be  issued  against  any  one ;  that  all  the 
evidence  goes  to  show  that  the  deficiency  decree  will  not  exceed 
$2,000;  and  that  the  decree  is  merely  interlocutory  as  to  Elliott,  be- 
cause, until  a  sale  is  made,  there  can  be  no  cause  of  complaint  on  the 
part  of  Elliott.  The  answer  to  this  objection  is  that  the  decree  dis- 
misses the  original  bill,  and  adjudges  that  Elliott  agreed  with  Sackett, 
for  a  valuable  and  sufficient  consideration,  to  pay  the  amount  due  on 
the  incnmbruioe.  The  amount  involved  in  the  original  suit  is  the 
entire  amount  of  the  incumbrance,  which  Elliott  is  made  by  the  deed 
to  him  to  agree  to  pay,  and  the  bill  seeks  relief  from  liability  for  that 
amount,  by  striking  out  the  clause  from  the  deed.  The  decree  denies 
that  relief.    If  that  relief  was  wrongly  denied,  all  relief  against  Elliott 
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onder  the  oross-bill  necessarily  falls,  as  the  only  liability  from  Elliott 
to  Dickey  arises  from  that  claase  in  the  deed. 

On  the  merits,  we  are  of  opinion  that  Elliott  is  entitled  to  the  re- 
lief he  asks  by  bia  original  bill.  The  terms  of  the  written  agree- 
ment  between  Sackett  and  Elliott  are  very  clear,  and  show  that  the 
parties  were  merely  making  an  exchange  of  land.  Sackett  agrees 
to  convey  to  Elliott  the  Calamet-avenue  property,  subject  to  the 
$9,000  incnmbranoe,  and  to  assign  an  insurance  policy,  and  to  pay 
|50.  Elliott  agrees  to  convey  to  Sackett  three  lots  subject  to  a  spe^ 
cific  incumbrance,  and  -two  other  pieces  of  property  clear  of  incum- 
brance. It  is  true  that  Elliott  agrees  to  pay  to  Sackett  $15,000,  but 
the  agreement  expressly  states  that  that  sum  is  to  be  paid  "in  the 
manner  following,"  which  is  by  conveying  the  land  described.  The 
land  to  be  conveyed  to  Sackett  is  apparently  valued  by  the  agree- 
ment, for  the  purposes  of  the  transaction,  at  $15,000.  Nothing  is 
said  about  deducting  the  $9,000  from  the  price  of  the  property  to  be 
conveyed  to  Elliott,  nor  is  any  snm  named  as  the  porohase  money 
of  that  property.  An  agreement  merely  to  take  land,  subject  to  a 
specified  incnmbranoe,  is  not  an  agreement  to  assume  and  pay  the 
incumbrance.  The  grantee  of  an  equity  of  redemption,  without  words 
in  the  grant  importing  in  some  form  that  he  assumes  the  payment  of 
a  mortgage,  does  not  bind  himself  personally  to  pay  the  debt.  There 
must  be  words  importing  that  he  will  pay  the  debt,  to  make  him  per- 
sonally liable.  The  language  of  the  agreement  in  the  present  case  does 
opt  amount  to  such  an  undertaking  on  the  part  of  Elliott.  It  is  only 
a  statement  that  the  conveyance  is  to  be  subject  to  the  incumbrance, 
and  creates  no  personal  liability  in  the  grantee.  Such  is  the  law  in 
Illinois,  where  this  land  is  situated,  (Comstock  v.  Hitt,  37  III.  542; 
Fowler  v.  Fay,  62  111.  375,)  as  well  as  the  law  in  other  states,  (Bel- 
mont V.  Coman,  22  N.  T.  488;  Fiske  v.  Tdman,  124  Mass.  254.) 

Under  the  written  agreement,  therefore,  it  is  plain  that  Elliott  as- 
sumed no  personal  liability.  Both  parties  executed  this  agreement 
and  are  to  be  held  to  have  understood  it  in  that  sense.  Sackett,  in 
his  answer,  does  not  deny  the  allegation  of  the  original  bill,  that  the 
agreement  between  the  parties  was  that  neither  Sackett  nor  Elliott 
should  assume  or  agree  to  pay  outstanding  incumbrances  on  the  re- 
spective parcels  of  land,  and  that  that  appears  by  the  written  agree- 
ment. But  the  answer,  while  admitting  that  Sackett  entered  into  an 
agreement  in  writing  to  convey  the  premises  in  a  certain  manner  and 
on  certain  conditions,  and  referring  to  such  agreement  for  certainty. 
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sets  np  that,  after  the  written  agreement  was  made,  the  parties  came 
to  an  understanding  that  Elliott  would  accept  a  deed  whereby  be 
should  assume  and  agree  to  pay  the  |9,000  incumbrance,  and  that 
the  deed  given  "contained  that  provision  accordingly."  There  is  no 
evidence  to  support  this  allegation.  Saokett  testifies  that  he  never 
had  any  conversation  with  Elliott  in  regard  to  his  assuming  liability 
for  the  mortgage,  bat  that  they  met  together  and  the  deeds  to  each 
other  were  passed.  Saokett  had  employed  Hill  as  his  agent  to  dis- 
pose of  the  Calumet-avenue  property.  Elliott  testifies  that  Hill  of- 
fered him. the  property  and  wanted  him  to  assame  the  incumbrance, 
but  he  refused,  and  that  finally  Hill  brought  in  the  agreement  which 
was  signed  by  both  parties.  Hill  testifies  to  the  same  effect.  Elliott 
says  that  when  Saokett  gave  him  the- deed  in  Hill's  office  he  was  un- 
well; that  he  did  not  read  that  part  of  the  deed  which  states  that  he 
is  to  assum^  and  pay  the  incumbrance,  but  only  read  the  prior  part, 
which  states  that  the  conveyance  is  made  subject  to  the  incumbrance; 
and  that  he  discovered  the  mistake  in  the  deed  a  short  time  before  he 
commenced  this  suit. 

The  actual  contract  of  the  parties,  as  understood  by  both  of  them, 
is  shown  by  the  written  agreement.  Nothing  was  agreed  upon  to 
vary  that.  Sackett,  as  he  shows  by  his  testimony,  knew  the  dif- 
ference as  to  liability  which  the  difference  in  the  language  would  make, 
and  kni9w  what  the  language  of  the  written  agreement  was,  and  must 
be  held  to  have  understood  it  to  mean  what  it  does  mean,  and  to 
have  known  that  Elliott  understood  it  in  the  same  sense.  So,  in  the 
departure  from  it  in  the  deed,  there  was  a  mutual  mistake,  it  not 
being  shown,  as  set  up  in  the  answer  of  Saokett,  that  there  was  an 
intention,  folly  and  fairly  understood  bjk  both  parties,  that  in  the 
deed  Elliott  should  assume  and  agree  to  pay  the  incumbrance. 
Under  all  the  oiroumstanoes  proved  in  this  case,  (and  every  case  of 
the  kind  most  depend  very  largely  on  its  special  oiroumstanoes,) 
Elliott  had  a  right  to  presume  that  the  deed  would  conform  to  the 
written  agreement,  and  was  not  guilty  of  saoh  negligence  or  laches, 
in  not  observing  the  provisions  of  the  deed,  as  should  preclude  him 
from  relief. 

Neither  Dickey  nor  the  trustee  was  a  party  or  a  privy  to  the  trans- 
action between  Sackett  and  Elliott,  nor  was  ,the  trust  deed  taken,  or 
the  debt  created  or  extended,  or  anything  else  done  by  Dickey  or  his 
trustee,  in  reliance  on  any  assumption  of  the  debt  by  Elliott.  As 
respects  the  trust  deed,  the  parties  to  it  and  to  the  debt  it  secured 
occupied  the  same  position  when  this  suit  was  brought  as  when  the 
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deed  to  Elliott  was  deliveredi  no  new  rights  having  been  aoqnired  in 
reliance  on  that  deed,  and  none  which  existed  when  it  was  delivered 
being  songht  to  be  impaired  by  the  relief  asked  by  Elliott.  Elliott 
does  not  seek  to  interfere  with  the  property  he  oonveyed  to  Baokett. 
No  circumstances  exist  on  which  laches  can  be  predicated  on  the  part 
of  Elliott  as  to  seeking  a  remedy.  The  fact  that  Elliott  made  two 
payments  of  the  interest  on  the  incumbrance  is  not  inconsistent  with 
his  not  having  assumed  the  payment  of  the  incumbrance.  As  owner 
of  the  property  subject  to  the  incumbrance,  and  desirous  of  retaining 
it  so  long  asi  there  was  any  value  in  the  equity  of  redemption,  he 
would  naturally  pay  the  interest  to  save  a  foreclodarj. 

The  principles  applicable  to  a  case  like  the  p/esent  are  fully  set 
forth  in  the  opinion  of  this  court,  delivered  by  Mr.  Justice  ELlblah, 
in  Snell  v.  Int.  Co.  98  U.  8.  85,  and  the  leading  authorities  on  the 
subject  are  there  collected.  Within  those  principles  this  is  a  case 
where,  in  the  preparation  of  the  deed  to  Elliott,  there  was,  by 
mutual  mistake,  a  failure  to  embody  in  the  deed  the  actual  agree- 
ment of  the  parties  as  evidenced  by  the  prior  written  agreement. 
The  meaning  of  that  prior  agreement  is  cleaif,  and  nothing  occurred 
between  the  parties,  after  it  was  signed  and  delivered,  to  vary  its 
terms,  except  the  mere  fact  of  the  delivery  of  the  deed,  the  terms  of 
which  are  complained  of  and  songht  to  be  reformed.  The  deed  did 
not  effect  what  both  of  the  parties  intended  by  the  actual  contract ' 
which  they  made,  and  the  case  is  one  for  the  interposition  of  a  court 
of  equity. 

The  decree  of  the  circuit  court  is  reversed,  with  costs,  so  far  as  it 
dismisses  the  original  bill,  and  so  far  as  it  adjudges  that  Dickey  has 
any  equities  as  against  Elliott,  and  so  far  as  it  adjudges  that  Elliott 
assumed  and  agreed  to  pay  the  amount  due  on  the  mortgage  to 
Dickey,  and  so  far  as  it  adjudges  that  EUiott  shall  pay  to  Dickey  the 
amount  found  due  to  him  and  the  costs  of  the  suit,  and  so  far  as  it 
provides  for  an  application  by  Saokett  for  an  order  that  Elliott  repay 
to  him  any  sum  which  he  may  pay  on  the  debt  due  to  Dickey;  and 
the  cause  is  remanded  to  the  circuit  court,  with  directions  to  enter  a 
decree  in  the  original  suit  granting  the  prayer  of  the  bill,  with  costs, 
and  for  such  further  proceedings  in  the  original  and  cross  soits  as 
may  not  be  inconsistent  with  this  opinion. 
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<"«  "•  «•  ^">  1&  part*  Waed-i^  and  others. 

(Hsich  26,  1883.) 

UAHDAHXm— JODIOIAL  DnOBBTIOR— I>BOBEa  IR  ClBOniT  OOUBT. 

Where  the  circalt  court,  on  appeal  from  a  decree  in  admiralty,  has  Jurladictlon  to 
enter  a  decree  against  the  stipulatora  as  well  aa  the  claimant,  in  a  suit,  for 
collision,  pending  an  appeal  to  this  court  a  mandamvt  will  not  issue  from  this 

court  to  vacate  such  decree  against  the  stipulators. 

* 

Petition  for  an  Alternative  Writ  of  Mandamos. 

Morton  P.  Henry,  for  petitioner. 

Waits,  C.  J.  The  petitioners  in  this  ease  show  that  they  en- 
tered into  a  stipalation  in  the  sum  of  f  70,000  on  behalf  of  Samnel 
Jackson,  master  and  claimant  of  the  steam-ship  Belgenland,  in  a  suit 
for  collision  in  the  district  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania,  conditioned  in  the  following  words:  "Now, 
if  the  said  claimant  shall  and  will  truly  abide  by  all  orders,  interloc- 
utory or  final,  of  said  court,  and  of  any  appellate  court  in  which  the 
said  suit  may  be  hereafter  depending,  and  shall  fulfill  and  perform  any 
judgment  or  decree  which  may  be  rendered  in  the  premises,  and  also 
pay  all  costs,  etc.,  this  stipulation  shall  be  void,  otherwise  in  force, 
and  execution  may  issue  by  virtue  thereof  at  one  and  the  same  time 
against  any  or  all  the  parties  to  this  stipulation."  A  decree  was 
entered  against  the  steamer  in  the  district  court.  From  that  decree 
an  appeal  was  taken  to  the  circuit  court  for  the  district,  where,  on 
the  fourteenth  of  October,  1881,  it  was  decreed  "that  the  libelant  re- 
cover for  himself  and  the  other  parties  in  interest,  from  the  respond- 
ent, Samuel  Jackson,  and  his  stipulators,  Joseph  D.  Potts,  William 
G.  Warden,  Edward  N.  Wright,  and  James  A.  Wright,  his  or  their 
damages  for  the  collision  mentioned  in  the  libel,  *  •  *  aggregat- 
ing, in  all,  the  sum  of  |51,594:.14."  The  decree  was  also  entered  as 
a  lien  against  the  real  estate  of  the  stipulators. 

Upon  the  rendition  of  this  decree  an  appeal  was  taken  by  the 
claimant  to  this  court,  the  petitioners  signing  a  svperaedeaa  bond  as 
sureties.  The  petitioners  being  seized  of  real  estate  in  the  district, 
applied  to  the  circuit  court  to  vacate  the  decree  against  them,  on  the 
ground  that  it  was  inadvertently  entered  and  caused  a  cloud  on  the 
titles  to  their  property.  The  court  declined  to  make  the  order,  and 
this  application  is  now  presented  for  a  mandamiu  to  the  judges  of  the 
court  requiring  it  to  be  done. 
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It  is  not  stated  in  the  petition  that  the  atipalation  was  exeented 
Dnder  the  provisions  of  section  941  of  the  Revised  Statutes,  but  for 
the  purposes  of  this  application  we  assume  it  was,  there  being  no 
representation  to  the  oontrary.  That  section  provides  in  express 
terms  for  a  return  of  the  stipulation  to  the  court,  and  that  "judgment 
thereon  against  both  principal  and  sureties  may  be  recovered  at  the 
time  of  rendering  the  decree  in  the  original  cause."  It  would  seem 
as  though  nothing  more  was  needed  to  show  the  power  of  the  court 
to  include  the  stipulators  in  the  original  decree.  Under  section 
1007  of  the  Bevised  Statutes,  no  execution  can  issue  until  the  expira- 
tion of  10  days  after  the  entry  of  the  deoree.  In  this  respect  these 
'decrees  are  like  others.  An  appeal  with  supentdeas  stays  execution 
against  the  stipulators  as  well  as  the  principal.  Therefore,  there  is 
nothing  in  the  deoree  inconsistent  with  the  provisions  in  the  etipula* 
tion  in  respect  to  the  time  when  the  execution  may  issue. 

It  is  no  doubt  within  the  power  of  the  court  to  postpone  a  decree 
against  the  sureties  until  after  the  time  for  appeal  by  the  principal 
has  expired,  and  then  to  proceed  only  on  notice.  Such  is  the 
practice  in  some  of  the  circuits,  but  we  can  find  nothing  in  the  statute 
which  makes  this  imperative.  In  the  case  of  The  New  Orleans,  17 
Blatohf .  216,  to  which  our  attention  has  been  directed  by  the  counsel 
for  the  petitioners,  the  proceeding  was  against  the  sureties  for  the 
claimants,  on  their  appeal  from  the  district  court  to  the  circuit  court, 
and  the  court  refused  to  enter  the  judgment  on  such  a  bond  until 
after,  the  time  for  perfecting  an  appeal  to  this  court  had  expired. 
That  was  an  entirely  different  question  from  the  one  presented  here 
upon  a  stipulation  and  entered  into  under  section  941. 

It  is  unnecessary  to  consider  whether  in  law  the  decree  is  a  lien 
on  the  real  estate  of  the  stipulators  after  appeal.  Our  inqniry  is  not 
as  to  the  effect  of  the  deoree,  but  as  to  the  jurisdiction  of  the  court 
to  enter  it.  If  there  was  jurisdiction,  any  error  that  may  have  been 
committed  cannot  be  corrected  by  mandamut. 

As,  upon  the  showing  made  by  the  petitianers,  we  are  clearly  of 
opinion  they  are  not  entitled  to  the  relief  tiMjy  ask,  the  alternative 
writ  is  denied. 
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(lOS  V.  B.  IM) 

Bhazvwald,  Beoeiver,  etc.,  and  oth«is  v.  lanm.* 
(March  26, 1883.) 

ReMOTAI.  or  CaUBB— iKBRPASABIiB  OOSTBOTBRST— DKTBHKarAIIOir— KSOBBBABT 

Pabtibs  to. 

la  a  Miit  bronght  to  close  up  a  partnenhip,  where  sU  the  defendants,  except  two 
who  hare  not  answered,  deny  the  existence  of  the  partnership,  and  upon  one 
side  of  that  iasne,  as  now  made  up,  is  a  citizen  of  another  state,  and  all  the 
other  answering  defendants  are  citizens  of  the  state  where  the  suit  was  brought, 
the  suit  is  not  removable  under  the  first  clause  of  the  second  section  of  the  act 
of  March  3, 1875 ;  neither  is  there  a  separable  controveny  Kioh  as  would  eati> 
tie  the  partJM  to  a  remoral  under  the  second  clause. 

Appeal  from  tiie  Giretiit  Gout  of  th«  United  States  for  the  Distrioi 
of  Nevada. 

T.  T.  Crittenden  and  FVanklin  H.  Maekey,  for  appellants. 

Albert  Bach,  for  appellee. 

Waitk,  C.  J.  This  is  an  appeal  from  an  order  remanding  a  snit 
xemoved  from  a  state  court  of  Nevada.     The  facts  are  these : 

Isaac  J.  Lewis,  a  citizen  of  Nevada,  the  appellee,  on  the  fifteenth  of  Jaa- 
naiy,  1881,  began  the  salt  against  Harris  Lewis,  a  dtizen  of  California,  for 
the  dissolution  of  an  alleged  partnership  between  them,  and  a  settlement  of 
the  partnership  affairs.  To  this  suit  he  made  Abraham  Coleman,  a  creditor 
of  the  firm  and  a  dtizen  of  California,  J.  A.  Wright,  Hoffman  Bros.,  Joseph 
Hnber,  Charles  Sadler,  A.  A;  M.  Sower,  B.  Hogan,  J.  D.  Pringle,  Charles  Folk* 
Inghom,  B.  C.  Thomas,  and  James  Brennan,  citizens  of  Nevada,  defendants, 
jointly  with  Harris  Lewis.  According  to  the  averments  in  the  bill,  Harris 
Lewis,  one  of  the  partners,  had  become  involved  in  business  complications  of 
his  own,  and  a  large  judgment  bad  been  taken  against  him  in  the  district 
court  of  the  United  States  for  the  district  of  California  in  favor  of  Herman 
Sbainwald,  assi^ee  in  bankruptcy  of  Schoenfleld,  Cohn  So  Co.  A  snii  was 
begun  on  this  judgment  in  the  district  coart  of  the  United  States  for  the  dis- 
trict of  Nevada,  and  Balph  L.  Sbainwald  was,  by  an  ea;  parte  order,  without 
notice,  appointed  receiver  of  the  estate  of  Harris  Lewis  in  Nevada.  The  re 
ceiver  at  once  took  possession  of  the  property  of  the  partnership,  whereupoL 
a  motion  was  made  to  vacate  his  appointment,  which  was  granted.  Notwltb.* 
standing  this,  Sbainwald  retained  possession  and  was  selling  the  interest  of 
Harris  Lewis  in  the  property,  and  on  such  sales  delivering  the  possession  to 
the  purchasers.  All  the  defendants  named,  except  Harris  Lewis  and  Cole- 
man, are  either  purchasers  of  the  property,  or  In  possession  as  the  agents  of 
the  Shainwalds. 

On  the  filing  of  this  bill  a  receiver  of  the  property  of  the  firm  was  appointed 
and  qualified.    All  the  defendants,  except  Harris  Lewis  and  Coleman,  an- 
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Bwered  the  bill  on  the  seventeenth  of  January,  denying  the  existence  of  the 
partnership,  and  claiming  that  the  property  in  dispute  wbb  the  individual 
property  of  Harris  Lewis.  On  the  same  day  Herman  Shainwald  and  Balph 
L.  Shainwald  filed  a  petition  of  intervention,  in  which  they  asked  to  be  ad- 
mitted  as  defendanta.  In  this  petition  they  averred  that  Balph  L.  Shainwald 
bad  been  appointed  receiver  of  the  property  of  Harris  Lewis  by  the  district 
court  for  the  district  of  Califomia,  and  that  he  took  possession  under  that  ap- 
pointment. It  was  also  stated  that,  in  the  suit  begun  in  the  district  court 
for  the  district  of  Nevada,  an  attachment  was  issued,  under  which  the  prop- 
erty was  seized  by  B.  C.  Thomas,  the  sheriff,  who  was  in  possession  under 
that  authority.  It  also  appeared  that,  in  obedience  to  an  order  of  the  district 
judge  in  CaUfomia,  Harris  Lewis  had  executed  a  formal  assignment  of  all  hia 
property  to  the  receiver  appointed  there. 

On  the  twenty-sixth  of  January,  Ralph  L.  Shainwald  was,  by  order  of  the 
court,  admitted  as  a  defendant  in  the  suit,  and  the  pleadings  amended  accord- 
ingly. Before  this  time  a  petition  for  the  removal  of  the  cause  to  the  circuit 
court  of  the  United  States  for  the  district  of  Nevada  had  been  filed  by  Her- 
man Shainwald  and  Balph  L.  Shainwald,  in  which  it  is  stated  "  that  the  real 
parties  in  interest  in  this  action  are  L  J.  Lewis,  of  the  county  of  Lander, 
state  of  Kevada,  as  plaintifF,  and  Balph  L.  Shainwald,  receiver;"  that  the  de- 
fendant Fringle  is  the  agent  of  Shainwald.  the  receiver,  and  iu  possession  for 
him;  that  Balph  L.  Shainwald  and  Herman  Shainwald  are  citizens  of  Califor- 
nia; that  the  defendanta  Wright,  Coleman,  Hoffman,  Huber,  Sadler,  Sower, 
Hogan,  Folkinghom,  Thomas,  Fringle,  and  Brennan  are  nominal  defendants, 
and  have  no  interest  in  the  suit;  that  the  goods  for  which  they  were  sued 
were  sold  to  them  by  Balph  L.  Shainwald,  as  receiver;  and  » that  the  contro- 
versy in  said  action  between  said  plaintiff  and  said  B.  C.  Thomas,  holding  the 
possession  of  said  property,  by  virtue  of  said  attachment,  in  favor  of  said  as* 
signee,  and  the  controversy  in  said  action  between  said  plaintiff  and  said  J. 
D.  Fringle,  holding  the  possession  of  said  property  as  agent  of  said  receiver, 
Balph  L.  Shainwald,  and  by  virtue  of  his  appointment  as  receiver,  is  wholly 
between  citizens  of  different  states,  and  which  can  be  fully  determined  as  be- 
tween them,  and  that  said  Balph  L.  Shainwald  and  said  assignee,  Herman 
Shainwald,  aie  actually  interested  in  said  controversy."  Upon  this  petition 
the  state  court,  after  admitting  Balph  L.  Shainwald  as  a  party  to  the  suit, 
but  not  Herman  Shainwald,  ordered  a  removal,  but  the  circuit  court  of  the 
United  States  for  the  district  of  Nevada,  when  the  record  was  filed  there^  re- 
'manded  the  cause.    From  an  order  to  that  effect  this  appeal  was  taken. 

We  entertain  no  doabt  of  the  propriety  of  the  order  remanding  the 
suit  brought,  as  it  was,  to  close  ap  the  affairs  of  the  partnership  be- 
tween Isaac  J.  Lewis  and  Harris  Lewis.  All  the  defendants,  except 
Harris  Lewis  and  Coleman,  who  have  not  answered,  deny  the  ex- 
istence of  the  partnership.  Upon  one  side  of  that  issue,  as  now  made 
,  up,  is  Isaac  3.  Lewis,  a  citizen  of  Nevada,  and  on  the  other,  Balph 
L.  Shainwald,  a  citizen  of  Califomia,  and  all  the  other  answering  de> 
fendants  citizens  of  Nevada.     If  Thomas,  the  sheriff,  and  Fringle, 
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the  agent,  are  npminal  parties,  the  other  defondante  aie  not.  If 
Shainwald  is  a  necessary  party,  so  are  they,  because  they  are  in* 
terested  in  the  controversy  in  the  same  way,  if  not  to  the  same  ex- 
tent, that  he  is.  They  get  their  title  from  him,  and  if  he  holds  the 
property  under  the  assignment  from  Harris  Lewis,  snbject  to  the 
claims  of  Isaac  J.  Lewis  as  a  partner,  and  the  partnership  creditors, 
so  do  they.  It  is  of  no  importance  that  Shainwald  has  more  in 
amount  at  stake  than  they.  The  title  of  all  depends  on  defeating  the 
claim  of  Isaac  J.  Lewis  as  a  partner.  To  that  extent  their  interests 
are  identical  with  those  of  Shainwald.  If  there  was  no  partnership, 
they  all  go  free  and  each  keeps  the  property  he  has  got.  If  there 
was,  the  interests  of  these  parties  may  become  antagonistic.  Be- 
sides, on  the  question  of  partnership,  Harris  Lewis,  a  citizen  of  Cali- 
fornia, is  a  necessary  party.  If  he  insists  on  the  partnership,  as  he 
certainly  may,  then,  in  arranging  the  parties  on  that  qnestion,  there 
will  be  citizens  of  Nevada  and  California  on  one  side,  and  citizens  of 
the  same  states  on  the  other.  Clearly,  onder  these  oiroamstances, 
the  suit  was  not  removable  under  the  first  claase  of  the  second  sec- 
tion of  the  act  of  March  3,  1875,  e.  137. 

Neither  was  there  any  separable  controversy  in  the  suit  «ach  as 
would  entitle  any  of  the  parties  to  a  removal  under  the  second  clause. 
As  has  already  been  said,  the  suit  was  brought  to  close  up  the  affairs 
of  an  alleged  partnership.  The  main  dispute  is  about  the  existence 
of  the  partnership.  All  the  other  questions  in  the  case  are  dependent 
on  that.  If  the  partnership  is  established,  the  rights  of  the  defend- 
ants are  to  be  settled  in  one  way ;  if  not,  in  another.  There  is  no 
oontrorersy  in  the  case  now  which  can  be  separated  from  that  about 
the  partnership,  and  fully  determined  by  itself. 

The  order  remanding  the  suit  is  affirmed. 


(108  U.  S.  161) 

Babtoh,  Jr.,  Assignee,  etc.  v.  Gbilbb. 

(March  26, 1883.) 
Apfbai.— Affibmasob— QuBSTiom  of  Fact. 

In  Error  to  the  Supreme  Court  of  the  State  of  Tennessee. 
H.  E.  Jaekson,  for  plaintiff  in  error. 
No  counsel  for  defendant  in  error. 

.Waite,  G.  J.     This  was  a  suit  in  equity  brought  in  a  state  court 
of  Tennessee  by  Barton,  as  assignee  in  bankruptcy  of  Eessler  &  Har- 


Digitized  by 


Google 


888  BUPBBMB  covart  bkfobtbb. 

mon,  to  set  aside  a  oonvejance  made  by  Eessler,  one  of  the  bank> 
nipts,  to  Geiler,  and  the  only  qnestion  presented  by  the  writ  of  er- 
ror  is  whether,  npon  the  testimony  embodied  in  the  record,  and 
considered  by  the  supreme  ooort  of  Tennessee  in  the  determination 
of  the  cause,'  it  should  have  been  found  that  the  conveyance  was  in 
fraud  of  the  bankrupt  law.  The  question  is  entirely  one  of  fact. 
There  can  be  no  dispute  about  the  law.  It  is  sufficient  to  say  that, 
after  a  oarefnl  examination  of  the  testimony,  we  are  satisfied  with 
the  conclusion  finally  reached  below.  It  would  serve  no  useful  pur- 
pose to  set  forth  in  an  opinion  the  details  of  the  evidence,  or  to  enter 
into  any  discassion  as  to  its  effect. 
The  decree  of  the  supreme  ooart  of  Tennessee  is  affirmed. 


(108  u.  s.  vm 

QowsMBMaa  and  others  v.  Mcbpht,  late  Golleotor,  etc 

(Harch  2«,  1883.) 

DnriBB  OR  IifPOBTs— P110TB8T— Rboovbbt  Back. 

Whare,  In  an  action  to  recover  back  duties,  paid  under  protest,  the  onlj  question 
ia  whether  the  suit  was  brought  within  9U  days  after  the  decision  of  the  secre- 
tary, as  required  by  the  act  of  congress  .of  June  30,  1864,  and  the  suit  wis 
brought  in  the  state  court,  the  laws  of  the  state  must  determine  when  suit  was 
brought ;  and  if  that  is  prescribed  by  statute,  the  practice  in  other  states  or 
the  rules  of  the  common  law  is  immaterial. 

In  Brror  to  the  Cironit  Court  of  the  United.  States  for  the  Southern 
District  of  New  York. 

S.  O.  Clarke,  for  plaintiffs  in  error. 

Asst.  Atty.  Oen.  Maury,  for  defendant  in  error. 

Waits,  G.  J.  This  was  a  suit  to  recover  back  duties  on  imports 
paid  under  protest,  commenced  in  the  superior  court  of  the  city  of 
New  Tork,  before  the  enactment  of  the  Bevised  Statutes,  and  the 
only  question  presented  by  the  writ  of  error  is  whether  the  suit  was 
"brought  within  90  days  after  the  decision  of  the  secretary,"  aa  re- 
quired by  the  act  of  June  80,  1864,  e.  171,  §  14,  (13  St.  215,)  then 
in  force.  The  facts  are  .that  the  deoision  was  made  by  the  secretary 
on  the  twenty-eighth  of  May,  1872,  and  it  was  agreed  at  the  trial 
that  the  90  days  expired  on  the  twenty-sixth  of  August.  A  siimmonu 
in  the  case  was  made  out  in  due  form  of  law,  bearing  date  August 
21,  1872,  and  efforts  were  made  to  serve  it  on  the  collector  without 
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the  intervention  and  efforts  of  the  sheriff;  bat,  failing  in  this,  the 
BummonB  was,  on  the  twenty-sixth  of  Angnst,  delivered  to  and  re- 
ceived by  the  sheriff  of  the  oonnty  of  New  York,  where  the  collector 
resided,  with  the  intent  that  it  should  be  aotaally  served.  Service 
was  in  faot  made  on  the  STth : 
The  New  Tork  Code  of  Civil  Prooednre,  $  99,  is  as  follows : 

"An  action  is  commenced  as  to  each  defendant  when  the  sammonsis  served 
on  him,  or  on  a  oo^lefendaut,  who  is  a  Joint  contractor,  or  otherwise  united  in 
interest  with  Mm.  ' 

''An  attempt  to  commence  an  acticm  is  deemed  equivalent  to  the  commence- 
ment thereof  within  the  meaning  of  ibis  title,  when  the  summons  is  delivered, 
with  intent  that  it  shall  be  actually  served  to  the  sheriff  or  other  officer  of  the 
county  in  which  the  defendants,  or  one  of  them,  usually  or  last  resided." 

A  soli  is  brought  when  in  law  ii  is  eommenced,  and  we  see  no  sig- 
nificance in.  the  faot  that  in  the  legislation  of  congress  on  the  subject 
of  limitations  the  word  "commenced"  is  sometimes  need,  and  at  other 
times  the  word  "brought."  In  this  connection  the  two  words  evi- 
dently mean  the  same  thing,  and  are  used  interohangeably.  As 
this  snit  was  began  in  a  state  ooart  of  New  Tork,  the  laws  of  that  state 
must  determine  when  it  was  brought,  and  as  that  is  prescribed  by 
statute,  we  have  no  need  of  inquiry  as  to  the  practice  in  other  states 
or  the  rules  of  the  common  law. 

As  it  was  conceded  that  under  the  decision  of  this  ooort  in  Arthur 
V.  Lahey,  96  U.  S.  112,  the  importers  were  entitled  to  a  verdict  if  the 
snit  was  brought  in  time,  it  follows  that  the  instmotion  of  the  court 
to  find  for  the.  collector  was  erroneous.  The  judgment  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


(107  V.  B.  tS») 

Uvmn  Btatbs  v.  Phei^ps  and  motheir. 

(March  26, 1888.) 
OusToia  Dums— Saomoir  2938  ov  m  Rbtibbd  BrATOiM. 

In  Error  to  the  Girooit  Court  of  the  United  States  for  the  Boathem 
District  of  New  Tork. 

A»$t.  Atty.  Oen.  Maury,  for  plaintiff  in  error. 

CharUi  M.  Da  Costa,  for  defendants  in  error. 

Waits,  C.  J.  Section  2928  of  the  Revised  Statutes,  a  re-enactment 
of  section  21  of  the  act  of  March  1,  1823,  e.  21,  relates  alone  to 
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merchandise  takea  from  a  wreck,  and  does  not  in  any  manner  affect 
the  proceedings  under  section  2927,  a  re-enactment  of  section  52  of 
the  act  of  March  2,  1799,  c.  22,  to  obtain  an  appraisement  for  an 
abatement  of  duties  on  account  of  damages  to  goods  during  a  voyage. 
What  was  said  in  SheUon  v.  The  CoUeetor,  6  Wall.  118,  to  the  con- 
trary  of  this  is  disapproved.  The  subject  is  so  fully  and  carefully 
considered  in  the  opinion  of  the  court  below  that  we  deem  it  un- 
necessary to  do  more  than  to  refer  to  the  report  of  the  case  in  17 
Blatchf.  312.    The  judgment  is  affirmed. 


(108  U.  S.  164) 

Oaob  v.  Pttupbllt  and  others. 

(March  36, 1888.) 
ApnuL— AitouHT  a  Costbovsbst— PABPonDKUjrai  ov  SrmBaak 

On. Motion  to  Dismiss. 

Augustus  N.  Oage  and  A.  O.  Riddle,  for  appellant. 

E.  Q.  Mason,  for  appellees. 

Watte,  G.  J.  This  motion  is  denied.  Many  of  the  affidavits  sent 
up  with  the  transcript  state  distinctly  that  the  value  of  the  property, 
which  is  the  matter  in  dispute,  exceeds  $5,000.  When  an  appeal 
has  been  allowed,  after  a  contest  as  to  the  value  of  the  matter  in  dis- 
pute,  and  there  is  evidence  in  the  record  which  sustains  our  jurisdic- 
tion, the  appeal  will  not  be  dismissed  simply  because,  upon  an  exam- 
ination of  all  the  affidavits,  we  may  be  of  the  opinion  that  possibly 
the  estimates  acted  upon  below  were  too  high.  There  is  no  such  de- 
cided preponderance  of  the  evidence  in  this  case  against  jurisdiction 
as  to  make  it  our  duty  to  dismiss  the  appeal  whioh  has  been  allowed 
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fhesathority  of  Montctoir  township,  Basoz  county,  Kmr  Jersey,  to  iaaue  bonds 
to  be  exchanged  for  bonds  of  the  Montcl&ir  Railway  Company,  sustained. 

The  constitution  of  New  Jersey  provides  :  "  To  avoid  improper  influences  which 
may  result  trom  intemuzmg  in  one  and  the  same  act  such  things  as  have 
no  proper  relation  to  each  other,  every  Uw  shall  embrace  but  one  object, 
and  that  shall  be  expressed  in  the  title."  HM,  that  this  provision  does 
not  require  that  the  title  of  an  act  shall  embody  a  detailed  statement,  nor  be 
an  index  or  abstract,  of  its  contents ;  nor  does  it  prevent  the  uniting  in  the 
same  act  of  any  number  of  provisidhs  having  one  general  object  fairly  ln> 
dicated  by  its  title ;  and  that  the  powers,  however  varied  and  extended,  which 
a  new  township  may  exercise,  constitute  but  one  object  wiiich  is  fairly  ex- 
pressed  by  a  title  showing  nothing  more  than  the  legislative  purpose  to  estab- 
lish such  township.  The  objections  should  be  grave,  and  the  conflict  between 
the  statute  and  the  constitution  palpable,  before  the  Judiciary  should  disre- 
gard a  legislative  enactment  apon  the  sole  ground  that  it  embraced  more  than 
one  object,  or  if  but  one  object,  that  it  is  not  rafiSciently  expressed  by  the  title. 

The  holder  of  a  negotiable  security  is  presumed  to  have  acquired  it  in  good  faith 
and  for  value.  But  "U,  in  a  suit  upon  it,  the  defense  be  such  as  to  re- 
quire plaintiff  to  show  that  vahie  was  paid,  it  is  not,  In  every  case,  essen- 
tial to  prove  that  he  paid  value ;  for  if  any  intermediate  holder  between  him 
and  the  defendant  gave  value,  such  intervening  consideration  will  sustain  his 
tiUe. 

Id  Error  to  the  GircQii  Coart  of  the  United  States  for  the  District 
of  New  Jersey. 

The  judgment  below  was  in  accordance  with  the  verdict  in  an  ac- 
tion brought  by  the  defendant  in  error  on  certain  bonds,  payable  to 
Samuel  Holmes  or  bearer,  and  coupons  thereof  payable  to  the  holder, 
all  dated  March  17, 1870,  and  alleged  to  have  been  issued  by  the 
township  of  Montolair,  Essex  county,  New  Jersey.  They  are  nego- 
tiable  in  form  and  purport  to  have  been  executed  in  pursuance  of  an 
act  approved  April  9,  1868,  entitled  "An  act  to  authorize  certain 
townships,  towns,  and  cities  to  issue  bonds,  and  to  take  the  bonds  of 
the  Montclair  Railway  Company" — a  corporation  created  with  author- 
ity to  construct  a  railway  from  the  village  of  Montclair  to  the  Hudson 
river  at  Pavonia  or  Hoboken  ferries  or  between  those  points.  On  the 
margin  of  each  bond  is  the  certificate  of  the  county  clerk  of  Essex 
county  that  it  is  registered  in  his  office. 
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The  first  aeotion  of  the  foregoing  aot — whioh  was  declared  to  be  a 
public  aot  to  take  effect  immediately  apon  its  passage — provides : 

"  Section  1.  That  on  the  application  In  writing  of  12  or  more  freeholders, 
reaidents  of  any  township,  town,  or  dtj  along .  the  route  of  the  Montclaii 
Railway  Company,  or  at  the  terminus  thereof,  {except  the  toumship  of  Bloom- 
fldd,  in  the  county  of  Essex,  which  township  is  hetehy  excepted  from  the  oper- 
ation of  cM  theprovUons  of  this  aot,)  it  shall  be  the  duty  of  the  judge  of  the 
circuit  court  of  the  county  wherein  such  freeholders  shall  reside,  within  10 
days  after  receiring  such  application,  to  appoint  under  his  hand  and  seal  not 
more  than  three  freeholders,  residents  of  such  township,  town,  or  city,  to  be 
commissioners  thereof,  to  carry  into  eftect  the  purposes  and  provisions  of  this 
act;  said  commissioners  shall  hold  their  offices  respectively  for  the  term  of 
five  years,  and  until  others  shall  have  been  appointed." 

The  seoond  and  third  sections  are  as  follows : 

'Sec.  2.  That  it  shall  be  lawful  for  said  commissioners  to  borrow,  on  the 
faith  and  credit  of  their  respective  townships,  towns,  or  cities  such  sums  of 
mon^,  not  exceeding  20  per  centum  of  the  valuation  of  the  real  estate  and 
landed  property  of  such  township,  town,  or  city,  to  be  ascertained  by  the  as- 
sessment rolls  thereof,  respectively,  for  the  year  1867,  for  a  term  not  exceed- 
ing 25  years,  at  the  rate  of  interest  not  exceeding  7  per  centum  per  annum, 
payable  semi-annually,  and  to  execute  bonds  therefor  under  their  hands  and 
seals  respectively.  The  bonds  so  to  be  executed  may  be  in  such  sums,  and 
payable  at  such  times  and  places  as  the  said  commissioners  and  their  succes- 
sors may  deem  expedient;  but  no  such  debt  shall  be  contracted  or  bonds  is- 
sued by  said  commissioners  of  or  for  either  of  said  townships,  towns,  or 
citlee,  until  the  written  consent  of  the  persons  owning  or  representing  as 
agent  or  president  at  least  two-thirds  of  the  real  estate  and  landed  property 
of  such  township,  town,  or  city,  borne  on  the  last  assessment  roll  thereof,  at 
the  valuation  thereon  appearing,  shall  have  been  obtained. 

"Such  consent  shall  state  the  amount  of  money  authorized  to  be  raised  in 
such  township,  town,  or  city,  and  that  the  same  is  to  be  invested  in  the  bonds 
of  said  railway  company,  and  the  signatures  shall  be  proved  by  one  or  more 
of  said  commissioners.  The  fact  that  the  persons  signing  such  consent  own 
or  represent,  as  aforesaid,  at  least  two-thirds  of  the  taxable,  real,  and  landed 
property  of  such  township,  town,  or  city  shall  be  proved  by  the  affidavit  of  the 
assessor  of  such  township,  town,  or  city,  indorsed  upon  or  annexed  to  such 
written  consent,  and  the  assessor  of  such  township,  town,  or  city  is  hereby 
required  to  perform  such  service.  Such  consent  and  affidavit  shall  be  filed 
in  the  office  of  the  clerk  of  the  county  in  which  such  township,  town,  or  city 
is  situated,  and  a  certified  copy  thereof  in  the  office  of  the  clerk  of  such  town- 
ship, town,  or  city,  and  the  same,  or  a  certified  copy  thereof,  shall  be  evidence 
of  the  facts  therein  contained,  and  shall  be  received  as  evidence  in  any  court 
of  this  state,  and  before  any  judge  or  justice  thereof. 

"Sec  3.  And  be  it  enacted  that  the  said  commissioners,  authorized  by  this 
act,  may,  in  their  discretion,  dispose  of  such  bonds,  or  any  part  thereof,  to 
such  persons  or  corporations,  and  upon  such  terms  as  they  shall  deem  most 
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adTantagaous  for  their  snid  townships,  towns,  or  cities,  but  not  tor  less  tnan 
par,  and  the  moueT  that  shall  be  raised  by  any  loan  or  sale  of  bonds  shall  be 
invested  in  the  bonds  of  the  said  railway  company  for  the  purpose  of  build- 
ing the  railway  thereof;  and  said  money  shall  be  applied  and  used  in  the  con- 
struction of  said  railway,  its  buildings,  equipments,  and  necesaary  appurte- 
nances, and  for  no  other  purpose.  The  commissioners,  respectively,  in  the 
corporate  name  of  each  of  their  said  townships,  towns,  or  cities,  shall  subscribe 
for  and  purchase  bonds  of  said  railway  company  to  the  amount  that  they  sev- 
erally m^  have  borrowed  as  aforesaid." 

After  providing  that  the  oommissioners  shall  execate  their  official 
bonds,  with  seonrity  to  be  approved  by  the  jadge,  (all  of  which  was 
done  in  this  case,)  and  that  ihey  shall  be  a  board  to  act  for  their 
respective  townships,  towns,  and  oities,  with  power,  by  a  majority,  to 
do  any  basinesa  authorized  by  the  aot,  the  twelfth  and  fourteenth 
sections  declare: 

"  Sec.  12.  That  all  bonds  i^ued  In  accordance  with  the  provisions  of  this 
aot  shall  be  registered  in  the  olBce  of  the  oonnty  in  which  the  township,  town, 
or  city  so  issuing  is  situated,  and  the  words  'registered  In  the  county  cleric's 
oflSce'  shall  be  printed  or  written  across  the  face  of  each  bond,  attested  by  the 
signature  of  the  county  clerk  when  so  registered,  and  no  bonds  shUl  be  valid 
unless  so  registered. 

"Sec.  14.  That  in  case  any  new  township,  town,  or  city  shall  ftacw  been 
created,  or  the  boundaries  of  any  township,  town,  or  eity  shall  Have  been  en- 
larged on  the  routes  of  the  said  railway,  or  at  the  tarmini  thereof,  so  that 
there  is  no  assessment  roll  tar  the  year  1867  for  such  township,  town,  or  city 
so  created  or  enlarged,  the  said  commissioner  for  such  n«z0.  or  enlarged  town- 
ship, town,  or  city  shall  cause  to  be  prepared  an  assessment  roll  for  the  pur- 
poses of  this  act,  by  extractiug  from  any  assessment  roll  or  rolls  for  said  year 
4II  that  relates  to  any  assessment  of  persons  or  property  in  the  territory  em- 
braced in  the  said  new  tounuMp,  town,  or  cXtj  so  enlarged  or  created,  or  in 
said  enlargement." 

On  the  fifteenth  day  of  April,  1868,  the  legislature  of  New  Jersey 
passed  another  act,  the  provisionB  of  which  are  important.  It  is  en- 
titled "An  act  to  tet  off  from  the  toumship  of  Bloomfield,  in  the  county 
of  Essex,  a  new  townehip,  to  be  called  the  township  of  Montclair." 
The  first  section  defines  the  boundary  of  the  new  township,  and  the 
second  constitutes  its  inhabitants  a  body  politic  and  corporate  in  law 
^y  the  name  of  "The  inhabitants  of  the  townehip  of  Montclair,"  with 
all  the  rights,  powers,  privileges,  and  advantages,  and  subject  to  all 
the  regulations,  government,  and  liabilities  to  which  the  inhabitants 
of  the  other  townships  in  said  county  of  Essex  are  or  may  be  entitled 
or  subject  by  the  laws  of  the  state. 

The  third  section,  after  prescribing  the  time  and  place  at  which 
the  first  town-meeting  of  Montclair  should  be  held,  and  that  the  vot- 
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ing  thereat  should  be  by  ballot  oQtil  otherwise  determined  by  law,  de- 
elares : 

"  That  all  the  provisions  and  restrictions  of  an  act  entitled  'An  act  to  au- 
thorize the  inhabitants  of  the  several  townships  of  this  state  to  vote  by  ballot 
at  their  town  meetings,'  approved  March  22, 1860,  and  of  the  supplements 
thereto,  shall  apply  to  the  inhabitants  of  the  said  township  of  Montclair,  and 
all  acts  and  puts  of  acts  in  force  in  the  said  township  of  Bloomfleld  at  the 
time  of  the  passage  of  this  act  are  hereby  extended  to  and  shall  be  in  force  in 
the  said  township  of  Montclair;  but  ttte  proviiiona  tf  any  net  or  etctt  from 
tA«  operation  of  wAioA  th»  iowntM^  of  Bloon^eld  hat,  by  any  proetto  or  est- 
eeption  oontained  thartin  hem  spKiaUy  exogpted,  thaU  aipply  to  and  h»  in 
force  in  said  toumship  of  MonteUAr  from  and  after  the  time  thia  act  aJuM  go 
into  eff'ect,  the  same  aa  ^  the  toumthip  cf  BVKmfMA  had  not  been  ipeeiaMy 
KBoepted  therein." 

Thos.  N.  MeCarter  and  Wm.  M.  Evartt,  tor  plaintiff  in  error. 

Roftua  S.  Ransom  and  Jno.  F.  DUlon,  for  defendant  in  error. 

Hablah,  J.  In  behalf  of  the  township  of  Montelair  it  is  contended 
that  the  bonds  and  coupons  in  soit  were  exeeoted  and  issued  without 
legislative  authority,  and  consequently  are  not  enforceable.  This 
proposition  being  fundamental  in  the  case  will  be  first  considered. 

It  has  been  observed  that  the  first  section  of  the  act  of  April  9, 
1868 — ^the  one  referred  to  in  the  bonds — expressly  excepts  from  its 
operation  the  township  of  Bloomfield.  The  oirouit  court  was  of  opinion, 
and  so  ruled,  that  Montclair,  upon  being  set  off  from  Bloomfield  town- 
ship and  made  a  separate  municipal  corporation,  with  all  the  rights, 
powers,  and  privileges  of  other  townships  in  the  same  county,  was  no 
longer  embraced  in  the  exception  of  Bloomfield  township  made  by  the 
act  of  April  9,  1868,  but,  as  a  distinct  independent  body  politic  and 
corporate,  became  entitled,  in  virtue  of  the  fourteenth  section  of  that 
act,  (and  without  reference  to  the  proviso  in  the  third  section  of  the 
act  of  April  15,  1868,)  to  take  advantage  of  all  the  provisions  of  the 
original  or  bonding  act.  Some  of  the  members  of  this  court  prefer 
not  to  rest  the  determination  of  the  question  of  legislative  authority 
upon  that  interpretation  of  the  original  act.  But  we  are  of  opinion 
ih&t  the  proviso  of  the  third  section  of  the  act  creating  the  township 
^f  Montclair — declaring  in  force,  as  to  that  township,  "the  provisions 
of  any  act  or  acts  from  the  operation  of  which  the  township  of  Bloom* 
field  has  by  any  proviso  or  exception  contained  therein  been  specially 
excepted" — must  be  construed  as  taking  Montclair  out  of  the  excep* 
tion  in  the  first  section  of  the  act  of  April  9,  1868,  and  adding  it  to 
the  class  of  townships  which,  by  that  act,  were  authorized  to  raise 
money  upon  bonds  to  be  invested  in  bonds  of  the  railway  company. 
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Thenceforward,  the  township  of  Bloomfield,  within  the  meaning  of 
the  act  of  April  9, 1868,  embraced  only  such  territory  and  inhabitants 
as  remained  after  Montclair  township  was  set  off  as  an  independent 
municipality.  The  recital  in  the  bonds  that  they  were  issued  in  pur> 
suance  of  that  act,  must  therefore  be  taken  as  referring  to  it  as  en- 
larged or  extended  by  the  act  of  April  15,  1868. 

It  is  the  duty  of  the  court  to  give  effect,  if  possible,  to  every,  clause 
and  word  of  a  statute,  avoiding,  if  it  may  be,  any  construction  which 
implies  that  the  legislature  was  ignorant  of  the  meaning  of  the  lan- 
guage it  employed.  We  should  assume  that  the  legislature  was  aware, 
when  the  act  of  April  15,  1868,  was  passed,  that  a  previous  statute 
had  expressly  excepted  Bloomfield  township  from  all  of  its  provisions. 
When,  therefore,  they  declared  that  the  new  township  should  come 
under  the  operation  of  any  act  from  which  Bloomfield  had  been  spe- 
cially excepted  by  any  proviso  thereof,  the  established  canons  of  stat- 
ntory  construction  require  us  to  presume  that  the  legislature  under- 
stood the  fall  legal  effect  of  snch  a  declaration.  The  purpose,  mani- 
festly, was  to  relieve  the  new  township  from  the  disabilities  imposed 
by  the  bonding  act  upon  the  township  of  Bloomfield  as  then  estab- 
lished. 

This  would  olose  the  discussion  of  the  question  of  legislative  au- 
thority, but  for  another  proposition  which  counsel  have  pressed  with 
great  earnestness.  They  insist  that  this  construction  of  the  act  of 
April  15,  1868,  brings  it,  or  so  much  thereof  as  constitutes  its  thir4 
section,  in  conflict  with  section  7  of  article  4  of  the  New  Jersey  con- 
stitution, which  declares  that  "to  avoid  improper  influences  which 
may  resolt  from  intermixing  in  one  and  the  same  act  such  things  as 
have  no  proper  relation  to  each  other,  every  law  shall  embrace  but 
one  object,  and  that  shall  be  expressed  in  the  title."  The  argument 
is  not  simply  that  the  authority  given  by  the  act  of  April  9,  1868,  to 
issue  township  bonds  in  aid  of  the  Montclair  Bailway  Company  (which 
authority  we  have  seen  is  imported  into  the  act  of  April  15,  1868,) 
is  an  object,  distinct  and  separate  from  others  embraced  by  the  Mont- 
clair township  act,  but  that  such  object  is  not  expressed  in  the  title 
of  the  latter  act.  The  purpose  of  this  constitntional  provision  was 
declared  by  the  supreme  court  of  New  Jersey,  in  SUOe  v.  Toum  of 
Union,  4  Yroom,  351,  to  be  "to  prevent  surprise  upon  legislators  by 
the  passage  of  bills,  the  object  of  which  is  not  indicated  by  their  titles, 
and  also  to  prevent  the  combination  of  two  or  more  distinct  and  un- 
connected matters  in  the  same  bill."    Farther,  said  the  court: 
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"  It  ts  not  intended  to  prohibit  the  uniting  in  one  bill  of  any  number  of 
provisions  liavinK  one  general  object  fairly  indicated  by  its  title.  The 
unity  of  the  object  must  be  sought  in  the  end  which  the  legislative  act  pro- 
poses to  accomplish.  The  degree  of  particularity  which  must  be  used  in  tlie 
title  of  an  act  reata  in  legislative  discretion,  and  is  not  defined  by  the  consti- 
tution. There  are  many  cases  where  the  object  might  with  great  propriety 
be  more  specifically  stated,  yet  the  generality  of  the  title  will  not  be  fatal  to 
the  act,  if  by  fair  intendment  it  can  be  connected  with  it." 

The  case  in  which  these  remarks  occurred  involved  the  constitu- 
tionality of  an  act,  entitled  "An  act  to  amend  'An  act  to  incorporate 
the  town  of  Union,  in  the  township  of  Union,  in  the  county  of  Hud- 
son,' approved  March  29,  1864."  The  body  of  the  act  declared  valid 
a  certain  ordinance  passed  by  the  town  of  Union,  without  the  formali- 
ties required  ^by  its.  charter,  but  under  which  a  sewer  had  been  con- 
structed. In  response  to  the  objection  that  the  object  of  the  act — 
the  construction  of  sewers — was  not  expressed  in  its  title,  the  court 
said: 

"  The  validity  of  acts  with  general  titles  has  been  so  long  recognized  by 
our  courts  that  it  cannot  be  questioned  that  under  the  title,  'An  act  to  innMT' 
porate  the  town  of  Union,'  a  government  for  the  town  could  be  established, 
including  taxation  for  its  support,  courts  for  the  trial  of  offenders,  authority 
for  laying  out  streets,  building  sewers,  and  making  assessments.  Under  any 
other  rule  it  would  be  impossible  to  organize  a  city  government  without  a 
large  number  of  distinct  acts.  If,  under  that  general  title,  the  formalities  for 
building  a  sewer  and  making  assessments  may  he  prescribed,  there  is  no  Ten- 
ion  why  a  dispensation  from  the  use  of  the  required  forms  may  not  be  granted 
by  an  act  entitled  'An  act  to  amend  an  act  to  incorporate  the  town  of  Union.' " 
**  If  this  objection,"  continued  the  court,  "  was  sustained,  it  would  annul  a 
large  portion  of  the  legislation  of  this  state." 

The  doctrines  of  that  case  were  approved  in  Doyle  v.  <7i«y  0/ Newark, 
b  Vroom,  286.  In  the  earlier  case  of  Oifford  v.  New  Jeraey  R.  Co.  2 
Stockt.  172,  an  act  supplemental  to  a  former  act  was  sustained 
apon  the  ground  that  the  objects  of  both  acts  "were  parts  of  the  same 
enterprise,  and  cannot  be  said  to  have  any  improper  relation  to  each 
other." 

Oar  attention  is  called  by  eonnsel  for  the  defendant  to  Rader  v. 
Towruhip  (tf  Union,  10  Vroom,  509,  and  Pa.  R.  Co.  v.  Nat.  Ry.  Co.  8 
S.  E.  Green,  467.  But  these  do  not  in  the  slightest  degree  impinge 
upon  the  doctrines  of  the  other  cases.  Referring,  in  the  Rader  Case, 
to  the  constitutional  provision  under  examination.  Chief  Justice 
Bbaslby  observed  that  its  purpose  is  plainly  twofold : 
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"  Firtit,  to  secoie  a  sepante  consideration  for  every  subject  presented  for 
legislative  action  ;  second,  to  insure  a  conspicuous  declaration  of  such  purpose. 
By  the  former  of  these  requirements,  every  subject  is  made  to  stand  on  its  own 
merits,  unaffected  by  'improper  influences,'  which  might  result  from  connect- 
ing it  with  other  measares  having  no  proper  relation  to  it  ;  and.  by  the  lat. 
ter,  a  notice  is  provided,  so  that  the  public,  or  such  part  of  it  as  may  be  inter- 
•Bted,  may  receive  a  reasonable  intimation  of  the  matters  under  legislative 
oonaideration." 

In  the  same  ease  he  said  that  the  oonBtitation  required  "sabstan* 
tial  unity  in  the  statatable  object."  We  do  not  understand  these  re- 
marks of  the  oourt  as  announcing  any  different  rule  from  that  es- 
tablished in  the  cases  in  4  and  5  Yroom.  What  was  said  in  8  G. 
E.  Green,  is  elearly  in  line  with  other  cases.  And  the  doctrines  of 
the  New  Jersey  oonrt  are  in  harmony  with  decisions  of  the  highest 
eonrts  of  other  states  when  eonstraing  similar  provisions  in  the  con- 
stitutions of  their  respeotive  states..  See  autliorities  oited  in  Gooley, 
Const.  Lim.  146,  note  1. 

Upon  the  anthority  of  these  decisions,  and  upon  the  soundest 
principles  of  constitutional  construction,  we  are  of  opinion  that  the 
objection  taken  to  the  act  of  April  15,  1868,  as  being  (when  con- 
strued as  we  have  indicated)  in  conflict  with  the  constitution  of  New 
Jersey,  cannot  be  sustained.  The  powers  which  the  township  of 
Montclair  is  authorised  to  exert,  however  varied  or  extended,  consti- 
tute, within  the  meaning  of  the  constitution,  one  object,  which  is 
fairly  expressed  in  a  title  showing  the  legislative  purpose  to  establish 
a  new  or  independent  township.  It  is  not  intended,  by  the  constitu- 
tion of  New  Jersey,  that  the  title  to  an  act  should  embody  a  detailed 
statement,  nor  be  an  index  or  abstract  of  its  contents.  The  one  gen- 
eral object — the  creation  of  an  independent -municipality — being  ex- 
pressed in  the  title,  the  act  in  question  properly  embraced  all  the 
means  or  instrumentalities  to  be  employed  in  accomplishing  that  ob> 
jeet.  As  the  state  constitution  has  not  indicated  the  degree  of  par- 
ticularity necessary  to  express  in  its  title  the  one  object  of  an  act,  the 
courts  should  not  embarrass  legislation  by  technical  interpretations 
based  upon  mere  form  or  phraseology.  The  objections  should  be 
grave,  and  the  conflict  between  the  statute  and  the  constitution  pal- 
pable, before  the  judiciary  should  disregard  a  legislative  enactment 
upon  the  sole  ground  that  it  embraced  more  than  one  object,  or  if 
bot  one  object,  that  it  was  not  sufficiently  expressed  by  the  title. 

The  assignments  of  error,  unusually  large  in  number,  raise  other 
fueetions.    Saoh  of  them  as  we  deem  necessary  to  examine  relate  to 
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the  rejection  aa  well  of  evidence  offered  as  of  instraetionB  asked  in 
behalf  of  the  township. 

The  main  provisions  of  the  bonding  act  will  be  found  in  the  state- 
ment which  precedes  this  opinion.  As  preliminary  to  an  issue  of 
township,  town,  or  city  bonds,  by  such  commissioners  as  might  be 
appointed  on  the  petition  of  freeholders,  the  statute  requires  the  writ- 
ten consent  of  persons  owning,  or  representing  as  agent  or  president, 
at  least  two-thirds  of  the  real  estate  of  the  municipality, — the  bonds 
so  issued  not,  however,  to  exceed  20  per  cent,  of  the  value  of  its 
landed  property,  and  the  consent  so  obtained  stating  the  amount  to 
be  raised,  and  that  it  is  to  be  invested  in  the  bonds  of  the  railway 
company.  The  statute  further  provided,  as  we  have  seen,  that  the 
signatures  of  consenting  freeholders  should  be  proved  by  one  or  more 
of  the  oomfnissioners ;  that  the  fact  that  the  consenting  freeholders 
owned  or  represented  the  requisite  amount  of  landed  property  should 
be  proved  by  the  assessor,  who  was  required  to  perform  such  service; 
and  that  the  consent  a&d  affidavit  should  be  filed  in  the  office  of  the 
clerk  of  the  county  in  which  the  municipality  is  situated,  and  a  cer- 
tified  copy  thereof  in  the  office  of  the  clerk  of  the  township,  town,  or 
city, — ^the  onginals,  or  a  certified  copy  thereof,  to  be  received  as  evi- 
dence of  the  facts  therein  contained  in  any  court  of  the  state  or  be- 
fore any  judge  or  justice  thereof.  The  declaration  in  each  count, 
whether  on  bond  or  coupon,  expressly  avers  that  in  pursuance  of  the 
statute  such  consents  were  obtained;  also,  that  the  commissioner, 
duly  appointed  and  sworn,  as  directed  by  the  statute,  issued  the  bonds 
in  suit;  that  thereafter,  and  before  they  respectively  matured,  a  oer* 
tain  named  bank  became,  for  a  valuable  consideration,  in  public 
market  paid,  the  holder  and  bearer  thereof,  and  that  thereafter,  and 
before  the  commencement  of  suit,  the  plaintiff  became  for  a  valuable 
consideration  by  him  paid  to  said  bank,  and  still  is,  the  holder  and 
bearer  thereof. 

The  only  plea  in  behalf  of  the  township  to  the  special  counts  on 
the  bonds  and  coupons  is  non  e$t  factum:  to  the  common  count  for  in- 
terest, nil  debit.  At  the  trial  the  plaintiff  introduced  evidence  tending 
to  show  that  the  commissioners  were  duly  appointed  in  the  mode  pre- 
Boribed  by  statute.  If  their  due  appointment  was  put  in  issue  by 
the  general  plea  of  non  ett  factum,  it  is  sufficient  to  say  that  the  ques- 
tion was  properly  submitted  to  the  jury.  The  plaintiff  also  produced 
at  the  trial,  from  the  county  clerk's  office,  the  original  consents  with 
the  affidavits  connected  therewith,  and  also  certified  copies  from  the 
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office  of  the  township  clerk.  They  show  tha^t  the  freeholders  con- 
sented  to  an  issue  of  honds,  to  an  amount  not  exceeding  $200,000, 
under  the  aot  of  April  9, 1868,  to  "be  exchanged  for,  or  their  proceeds 
invested  in,  the  income  bonds"  of  the  railway  company.  Upon  each 
is  'indorsed  the  affidavit  of  Van  Giesen,  assessor,  showing  that  the 
consenting  freeholders  owned  or  represented  at  least  two-thirds  of  the 
landed  property  of  the  township.  These  papers  in  form  met  all  the 
requirements  of  the  statute. 

Numerous  offers  to  introduce  evidence  in  behalf  of  the  township 
were  denied.  They  were  made  in  every  form  which  the  ingenuity  of 
able  counsel  could  suggest.  Without  incumbering  this  opinion  with 
a  detailed  statement  of  them,  it  is  enough  to  say  that  the  township 
was  denied  the  privilege  of  proving  that  the  consents  did  not,  in  fact, 
represent  the  required  amount  of  landed  property;  that  Van  Giesen, 
the  assessor,  made  his  affidavit  without  having  extracted  from  any 
assessment  roll  the  taxable  value  of  the  real  estate  to  enable  him  to 
determine  whether  the  consents  represented  sufficient  real  estate; 
and  that  the  commissioners  acted  on  that  affidavit  before  Van  Giesen 
had  taken  the  oath  of  office.  Upon  the  occasion  of  these  offers,  or 
some  of  them,  counsel  for  defendants,  in  response  to  inquiries  by  the 
court,  disclaimed  any  ability  to  bring  home  to  plaintiff  knowledge  of 
these  departures  from  the  requirements  of  the  statute.  Upon  the 
same  view  of  the  law,  as  we  suppose,  counsel  asked  the  court  to  give, 
but  the  court  refused,  the  following  instructions  to  the  jury : 

"  If  the  evidence  satisfles  the  jury  that  there  were  dreamstances  of  fraud  or 
Illegality  in  the  inception  of  the  bonds,  or  in  the  circumstances  under  which 
they  were  isaued  and  disposed  of  by  the  commissioners,  then  the  plaintiff  can- 
not  recover  on  the  bonds  without  some  prpof  that  be  purchased  them  for 
value,  or  gave  some  consideration  for  them." 

"  That,  by  the  issue  presented  by  the  pleadings  in  the  case,  the  burden  of 
showing  that  he  was  a  purchaser  for  valne^  or  claims  title  through  such  a 
purchaser,  was  on  the  plaintiff." 

As  to  the  last  of  these  instructions,  there  is  no  ground  whatever 
upon  which  it  could  stand.  The  pleadings  did  not,  of  themselves, 
impose  upon  plaintiff  the  necessity  of  showing  nther  that  he,  or  any 
prior  holder  of  the  bonds,  was  a  pnrohaser  for  value.  As  holder  he 
is  presumed  to  have  acquired  them  in  good  faith  and  for  value. 
Goodman  v.  Simondt,  30  How.  366;  Murray  y.  Lardner,  3  Wall,  131; 
Shaw  V.  Railroad  Co.  101  U.  S.  664;  Swift  v.  SmUh,  102  U.  S.  444. 
The  plea  of  non  est  factum  did  not  put  in  issue  the  fact  that  he  was 
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the  holder.  LegislattTe  aatbority  for  an  israe  oS  bonds  being  estab- 
lished by  reference  to  the  statute,  ^nd  the  bonds  reciting  that  they 
were  issned  in  porsoanoe  of  the  statute,  the  utmost  which  plaintiff 
was  bound  to  show  to  entitle  him,  prima  facie,  to  judgment,  was  the 
due  appointment  of  the  commissioners  and  the  execution  by  them,'  in 
fact,  of  the  bonds.  It  was  not  necessary  that  he  should,  in  the  first 
instance,  prove  either  that  he  paid  value,  or  that  the  conditions  pre- 
liminary to  the  exercise  by  the  commissioners  of  the  authority  con- 
ferred by  statute  were,  in  fact,  performed  before  the  bonds  were 
issued.  The  one  was  presumed  from  the  possession  of  the  bonds; 
and  the  other  was  established  by  the  statute  authorizing  an  issue  of 
bonds,  and  by  proof  of  the  due  appointment  of  the  commissioners, 
and  their  execution  of  the  bonds,  with  recitals  of  compliance  with  the 
statute.  So  we  have  often  ruled  in  numerous  eases  with  which  the 
profession  are  familiar  and  which  need  not  be  cited. 

But  the  contention  of  counsel  is  that  it  was  competent,  under  the 
plea  of  turn  est  factum,  to  prove  either  fraud  or  illegality  in  the  incep- 
tion of  the  bonds,  in  order  to  remove  the  presumption  of  bona  fid* 
ownership  for  value  which  arises  from  the  mere  possession  of  the 
bonds,  and  thus  compel  plaintiff  to  show  that  Ae  paid  value  for  them. 
Consequently,  it  is  argued,  the  first  of  the  foregoing  instructions 
should  have  been  given. 

It  is  not  necessary  to  extend  this  opinion  by  a  review  of  the  ad- 
judications in  the  American  and  English  courts  to  which  our  atten- 
tion has  been  called,  or  to  deduce  therefsom  a  general  rule  to  govern 
every  case  in  which  it  may  be  claimed  that  the  proof  upon  the  part 
of  a  defendant,  in  a  suit  upon  a  negotiable  security,  requires  the 
holder  before  he  can  recover  to  show  that  he  paid  value.  Without 
entering  upon  a  critical  examination  of  the  authorities  upon  this  im- 
portant question  of  commercial  law,  and  assuming,  for  the  purposes 
of  this  case  merely,  that  the  proof,  of  the  exclusion  of  which  the 
township  complains,  was  competent  evidence  for  some  purposes  under 
the  plea  of  non  e«t  factum,  we  are  of  opinion  that  the  instruction  in 
question  ought  to  have  been  refused.  Its  rejection  was  proper  for 
the  reason,  if  there  were  no  other,  that  it  required  the  jury,  if  they 
believed  either  fraud  or  illegality  in  the  inception  of  the  bonds  to  have 
l>een  established,  to  find  for  the  township,  unless  the  plaintiff  proved 
that  he  purchased  for  value  or  gave  some  consideration  for  them. 
Such  is  not  the  law;  for,  if  any  previous  holder  of  the  bonds  in  suit 
was  a  bona  fide  holder  for  ?alae,  the  plaintiff,  without  showing  that 
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he  aad  himself  paid  Talae,  oottld  avail  himself  of  the  position  of  such 
previous  holder. 

In  Byles,  Bills,  119,  134,  it  is  oorreotlj  said  that  "if  any  inter- 
mediate holder  between  the  defendant  and  the  plaintiff  gave  value 
for  the  bill,  that  intervening  oonsideration  will  sustain  the  plaintiff'a 
title." 

In  Hvnter  v.  WUaon,  19  L.  J.  (N.  S.)  8,  the  plea  was  that  the  biU 
of  exchange  was  drawn  by  a  named  person,  at  the  request  and  for  the 
accommodation  of  the  defendant,  without  any  consideration  or  value 
whatever,  and  that  it  was  indorsed  by  that  person  without  any  oon- 
sideration or  value  given  by  the  plaintiff  for  such  indorsement  either 
to  the  defendant  or  to  said  person,  or  to  any  other  person  whatsoever. 
It  was  held  that  the  plea  ought  to  have  contained  a  statement  equiv- 
alent to  an  allegation  that  none  of  the  previous  parties  to  the  bill  had 
given  value  for  the  indorsement.  One  of  the  judges  remarked  that 
"  some  party  to  the  bill  may  have  given  value  for  it,  so  as  to  vest  a 
valid  title  in  the  plaintiff.  We  cannot  tell  through  how  many  hands  it 
may  have  passed."  It  is  not  necessary  in  this  ease  to  hold  that  the 
plea  in  such  a  case  should  aver  that  no  previous  holder  of  a  negotiable 
security  paid  valne.  But  the  case  last  cited  is  authority  for  the  propo- 
sition that  the  present  plaintiff  may  be  proteoted  by  showing  thai 
some  previous  holder  paid  value. 

This  question  was  directly  adjudged  in  Gom'n  v.  Boliet,  94  U.  S. 
109.  One  of  the  issnes  there  was  whether  the  plaintiff  was  a  bonajide 
holder  of  certain  municipal  bonds.  After  stating  that  the  legal  pre- 
sumption was  that  they  were,  the  court,  speaking  by  Justice  Stbono, 
said: 

X  Hut  tbeplalntlfTs  are  not  forced  to  rest  upon  mere  i»resamptl<m  to  support 
their  claim  to  be  considered  as  haying  the  rights  ot  purchasers  without  notioe- 
of  any  defense.  They  can  call  to  their  aid  the  fact  that  their  predeceasurs  in 
ownership  were  such  purchasers.  To  the  rights  of  those  predecessors  they 
have  succeeded.  Certainly  the  railroad  company  paid  for  the  bonds  and  cou- 
pons by  paying  an  equal  amount  of  their  stock,  which  the  county  now  holds; 
and  nothing  in  the  special  facts  found  show  that  th»  company  knew  of  any 
irregnlarity  or  fraud  in  their  issue." 

The  oourt  proceeded : 

'•And  still  more:  the  contractor  1m  bnfldlng  the  railroad  received  the 
bonds  from  the  county  in  payment  for  his  work,  either  in  whole  or  In  part, 
after  his  work  had  been  completed.  There  is  no  pretense  that  he  had  notice 
of  anything  that  should  have  made  him  doubt  their  validity.  Why  was  he 
not  a  bona  flde  purchaser  for  value?  The  law  is  undoubted,  that  every  per.- 
V.3— 26 


Digitized  by  LnOOQlC 


402  SUPBBlfB   001131;   KBPOBIBB. 

■on  succeeding  him  in  the  ownership  of  the  bonds  Is  entitled  to  stand  npos 

his  rights." 

When  the  inatraotion  in  qaesiion  was  asked  the  proof  was  that  the 
bonds  had  been  issaed  by  the  commissioners,  and  exchanged  with 
the  railroad  company  for  a  like  amount  of  the  company's  income 
bonds.  That  exchange  was  a  substantial  compliance  with  the  stat- 
ute. It  was  made  under  a  contemporaneous  agreement  b^ween  the 
commissioners,  the  railway  company  and  certain  trustees,  mutually 
selected,  whereby  the  bonds  passed,  upon  the  exchange,  under  the 
control  of  those  trustees,  and  were  deposited  in  the  Union  Trust 
Company,  to  be  surrendered — $10,000  at  a  time — only  as  the  work 
of  constructing  the  railroad  progressed,  to  the  company  or  the  con- 
tractor on  their  order.  The  receipt  of  the  trust  company  shows 
that  it  agreed  to  deliver  them  to  the  contractor  or  his  agents  or  as- 
signs, on  the  joint  order  of  the  trustees  or  any  two  of  them.  And 
it  was  proven  that  the  bonds  were  delivered  to  the  contractor  or  upon 
his  order  between  May  10, 1870,  and  August  4, 1871.  The  road  was 
constructed  as  contemplated  and  the  income  bonds  of  the  company 
remained  in  the  hands  of  the  commissioners  or  of  some  of  them. 
Whether  those  bonds  ultimately  proved  to  be  of  any  value  is  of  no 
consequence  as  between  the  township  and  the  plaintiff.      ' 

It  thus  appears  that  when  the  court  was  asked  to  give  an  instruc- 
tion upon  the  basis  that  plaintiff  could  not  recover,  unless  it  was 
proven  that  he  paid  value  for  the  bonds,  it  was  established  beyond 
question  that  the  bonds  had  previoody  passed  into  the  hands,  or 
become  pledged  for  the  benefit,  of  the  contractor  who  built  the  road. 
He  acquired  an  interest  or  a  lien  on  the  bonds,  to  secure  payment 
of  the  amount  due  him  for  his  work  and  labor.  He  therefore 
became  a  holder  for  value  in  the  sense  that  he  paid  real  in  contra- 
distinction from  apparent  value,  without  notice  of  any  fraud  or  ille- 
gality affecting  the  bonds.  Story,  Notes,  §  195;  Railroad  Co.  v. 
National  Bank,  102  XT.  S.  14;  Byles,  Bills,  117.  No  evidence  was 
introduced  or  offered  which  in  any  degree  impeached  his  good  faith, 
or  proved  knowledge  on  his  part  that  the  preliminary  conditions  pre- 
scribed by  statute  had  not  been  fully  performed.  The  character  of 
the  bonds  as  negotiable  securities,  free  from  defenses  which  might 
have  been  available  as  between  the  original  parties,  was  established 
by  their  being  pledged  for  the  benefit  of  the  contractor.  So  that, 
even  if  there  was  fraud  or  illegality  in  the  inception  of  the  bonds, 
(apart  from  such  illegality  as  would  have  made  the  bonds  absolutely 
void  by  whomsoever  held,)  a  defense  upon  that  ground  would  not 
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have  been  good  against  the  oontraetor,  and  consequently  is  not  avail- 
able against  the  plaintiff.  The  latter,  in  virtue  of  the  new  and  inde- 
pendent title  derived  from  or  traced  to  a  prior  bona  Jide  holder  for 
value,  could  stand  npon  the  rights  of  such  holder. 

In  any  view  of  the  case,  no  error  was  committed  to  the  prejudice 
of  the  township,  in  excluding  any  of  the  evidence  offered  or  in  re- 
fusing any  of  the  instructions  asked  in  its  behalf. 

Other  questions-  in  the  case  we  pass  by,  as  not  necessary  to  be 
examined.  We  have  considered  all  that  seemed  to  affect  the  sub- 
stantial rights  of  the  parties. 

The  judgment  is  affirmed. 


(107  U.  a.  162) 

Irhabitahts  or  thb  Township  of  Montolaib,  Comrrr  or  Esbkz  v, 

Dana. 

(March  fi,  1883.) 

/UBT  TBIAI/— PXBKMFTOBY  IsmBUOXIQNS— DoORBIIOIt  OV  CoURT. 

The  jury  may  be  controlled  In  their  determination  of  a  qnestion  by  a  peremptory 
instruction,  if  the  testimony  is  of  such  a  conclusive  character  as  would  compel 
the  court,  in  the  exercise  of  a  sound  legal  discretion,  to  set  aside  a  verdict  if 
one  were  returned  In  opposition  to  such  testimony. 

In  Error  to  the  Grcuit  Court  of  the  United  States  for  the  District  of 
New  Jersey. 

Tkos.  A.  MeCarter  and  Wm.  M.  Evarta,  for  plaintiff  in  error. 

Barker  Chimmere,  for  defendant-in  error. 

HabiiAN,  J.  The  bonds  in  suit  are  of  the  same  issne  as  those  in- 
volved in  Towrahip  of  Montelair  v.  RamsdeU,  just  decided,  [ante,  391.] 

The  cases  do  not  materially  differ,  except  in  the  circumstances 
under  which  the  respective  plaintiffs  became  the  holders  of  the  town- 
ship bonds.  In  this,  as  in  the  other  case,  the  township  was  denied 
the  opportunity  to  establish  certain  facts  which,  it  claimed,  tended 
to  show  fraud  or  illegality  in  the  inception  of  the  bonds,  apart  from 
any  question  of  legislative  authority.  If  it  be  conceded  that  the  evi- 
dence offered  and  excluded  was  admissible  under  the  plea  of  non  est 
factum — which  was  the  only  plea  to  the  special  counts  on  the  bonds 
and  coupons — and,  also,  that  such  evidence  tended  to  show  fraud  or 
illegality  in  their  inception,  still  there  was  no  error  in  the  ruling  of  the 
court.    For  if,  as  connsel  contend,  proof  of  such  fraud  or  illegality 
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would  shift  the  burden  of  proof  upon  plaintiff  to  show  how  and  apoD 
what  conaideration  he  came  by  the  bonds,  that  exigeuoj  was  met  bj 
proof  that  plaintiff  waa,  in  every  sense,  a  bona  fide  holder  for  valaei 
That  he  purchased  the  bonds  for  ralue  and  without  notice  of  any 
fraud  or  illegality  upon  the  part  of  the  oommissioners  in  the  exercise 
of  the  power  conferred  by  the  statute,  was  so  clearly  shown  that  the 
court  below  was  justified  in  saying  to  the  jury — as,  in  effect,  it  did — 
that  the  evidence  left  no  room  to  dispute  the  faot^  The  action  of  the 
oonrt,  in  that  respect,  was  consistent  with  the  rule  frequently  an- 
nounced that  the  jury  may  be  controlled  in  their  determination  of  a 
question  by  a  peremptory  instruction,  if  the  testimony  is  of  such  a 
conclusive  character  as  would  compel  the  court,  in  the  exercise  of  a 
aound  legal  discretion,  to  set  aside  a  verdict  if  one  were  returned  in 
opposition  to  such  testimony.  Phoenix  Mut.  Life  In$.  Co.  v.  Doeter,  1 
Sup.  Gt.  Bbp.  18;  Hendricks  t.  Lindsay,  etc.,  93  U.  S.  146. 

AH  other  questions  raised  by  the  assignments  of  error,  and  which 
are  deemed  of  any  moment,  ate  oondaded  by  the  decision  in  the 
RamsdeU  Case. 

The  judgment  is  affirmed. 


(107  U.  S.  Ml) 

Hill  v.  HABona  and  others. 

(March  19, 1863. » 

Bakkrcptct— Action  nr  Statb  Oourt— Stat  of  PRooBRnaras    ArFAomcnT— 
BoNi>— Wbix  ot  Bksob  vqok  Statx  SnrBBMS  Ooobt. 

A  state  court,  in  which  an  action  against  a  bankrupt  upon  a  debt  provable  in  bank- 
ruptcy 18  pending,  must,  on  tlie  bankrupt 'g  application  under  section  6106  of  the 
Revised  Statutes,  stay  all  proceedings  to  await  the  determination  of  the  court  in 
bankruptcy  on  the  question  of  his  discliarge,  unless  unreasonable  delay  on  his 
part  in  endeavoring  to  obtain  his  discharge  is  shown,  or  the  court  in  bankruptcy 
gives  leave  to  proceed  to  judgment  for  the  purpose  of  ascertaining  the  amount 
due ;  even  if  an  attachment  has  been  made  in  the  action  more  than  four  months 
before  the  commencement  of  the  prooeedings  in  bankruptcy,  and  has  been  dis- 
solved by  giving  bond  with  sureties  to  pay  the  amount  of  the  Judgment  to  be 
recovered.  And  if  the  highest  court  of  the  state  denies  the  application,  and 
renders  final  judgment  for  the  plaintiff,  the  bankrupt,  although  he  has  since 
obtained  his  certificate  of  discharge,  may  sue  out  a  writ  of  error  from  tliis 
ooart,  and  the  assignee  in  bankruptcy  may  bo  heard  here  in  support  of  the 
Wilt. 

.In  Eirror  to  the  Supreme  Court  of  the  State  <rf  Illinois. 
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George  W.  Braiult,  for  plaintiff  in  error. 

Adolph  Mosea,  for  defendant  in  error. 

Grat,  J.  The  materitU  facts,  as  appearing  by  the  record  of  this 
ease  in  the  sapreme  court  of  Illinois,  are  as  follows : 

On  the  sixteenth  of  March,  1877,  the  origiaal  plaintiffs,  in  accordance  with 
the  statutes  of  Illinois,  and  upon  the  affidavit  of  one  of  them  that  the  defendant 
was  indebted  to  them  in  the  sum  of  $8,264  for  servioes  as  attorneys  at  law, 
and  that  he  was  a  resident  of  Illinois,  and  was  alK>ut  fraudulently  to  conceal, 
assign,  or  otherwise  dispose  of  his  property  or  effects  so  as  to  hinder  or  delay 
his  creditors,  sued  out  from  the  circuit  court  of  Cook  county  a  writ  of  attaul> 
ment  against  him,  upon  which  his  real  estate  was  attached.  On  the  tweuty> 
eighth  of  March,  1877,  in  accordance  with  those  statutes,  he  dissolved  the  attach- 
ment by  giving  bond  with  sureties  to  pay  to  the  plaintiffs,  within  90  days  after 
judgment,  the  amount  of  any  judgment  which  might  be  rendered  against 
him  on  a  fi'nal  trial  in  the  suit.  On  the  twelfth  of  April,  1878,  a  verdict  was 
returned  for  the  plaintiffs  in  the  sum  of  88,500,  and  the  defendant  moved  the 
court  to  set  it  aside  and  grant  a  new  trial.  On  the  seventh  of  May,  1878, 
he  filed  in  the  cause  a  duly-attested  copy  of  an  order,  dated  the  first  of  May, 
1878,  adjudging  him  a  bankrupt  under  the  bankrupt  act  of  the  United  States. 

On  the  eleventh  of  May,  1878,  before  judgment  on  the  verdict,  the  defend- 
ant suggested  the  adjudication  in  bankruptcy  (which  was  admitted)  and  ap- 
plied to  the  state  court,  under  section  5106  of  the  Revised  Statutes,  for  a  stay 
of  proceedings  to  await  the  determination  of  the  court  in  bankruptcy  upon 
the  question  of  his  discharge.  On  the  same  day,  the  court  denied  this  appli- 
cation, as  well  as  the  motion  for  a  new  trial,  and  rendered  judgment  against 
him  on  the  verdict,  and  afterwards  allowed  a  bill  of  exceptions  which  stated 
the  tacts  above  recited.  That  judgment  was  affirmed  by  the  appellate  court 
for  the  first  district  of  Illinois  on  the  nineteenth  of  November,  1878,  and  by 
the  supreme  court  of  niinois  on  the  eighteenth  of  November,  1879.  The 
opinion  of  the  supreme  court  is  reported  in  93  HI.  77.  On  the  sixth  of  Janu- 
ary, 1880,  the  defendant  sued  out  this  writ  of  error. 

At  October  term,  1880,  of  this  court,  the  defendants  in  error  moved  to  dis- 
miss the  writ  of  error,  because  at  the  time  it  was  sued  out  the  plaintiff  in 
error  had  been  discharged  from  the  obligation  of  the  debt  to  them ;  and  the 
assignee  in  bankruptcy  moved  to  substitute  his  name  for  that  of  the  bankrupt 
as  plaintiff  in  error.  By  the  papers  submitted  with  these  motions,  it  appeared 
that  the  assignment  in  bankruptcy  was  made  on  the  seventeenth  of  June, 
1878,  and  a  certificate  of  discharge  granted  to  the  bankrupt  on  the  fifteenth 
of  September,  1879.  The  court  overruled  both  motions,  but  granted  leave  to 
the  assignee  to  be  heard  by  counsel  at  the  argument  on  the  merits,  as  to  all 
matters  affecting  the  estate  of  the  bankrupt. 

The  reoord  olearly  shows  that  a  privilege  nnder  section  5106  of  the 
Revised  Statutes  was  claimed  by  the  original  defendant,  and  was  de- 
nied by  the  highest  eoort  of  the  state.  There  can  therefore  be  no 
doubt  of  the  authority  of  this  court  to  revise  the  judgment. 

The  section  in  question  is  as  follows : 
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"  Ko  creditor  whose  debt  is  provable  shall  be  allowed  to  prosecute  to  final 
Judgment  any  suit  at  law  or  in  equity  therefor  against  the  bankrupt,  until 
the  question  of  the  debtor's  discbarge  shall  have  been  determined;  and  any 
such  suit  or  proceedings  shall,  upon  the  application  of  the  bankrupt,  be  stayed 
to  await  the  determination  of  the  court  in  bankruptcy  on  the  question  of  the 
discharge ;  provided  there  is  no  unreasonable  delay  on  the  part  of  the  bankrupt 
in  endeavoring  to  obtain  bis  discharge;  and  provided  also  that,  if  the  amount 
due  the  creditor  is  in  dispute,  the  suit,  by  leave  of  the  court  in  bankruptcy, 
may  proceed  to  Judgment  for  the  purpose  of  ascertaining  the  amount  due, 
whic^  amount  may  be  proved  in  bankruptcy,  but  execution  shall  be  stayed." 

The  terms  of  this  enactment  are  as  broad  and  as  peremptory  as 
possible.  "No  creditor  whose  debt  is  provable  shall  be  allowed  to 
prosecute  to  final  judgment"  any  suit  thereon  against  the  bankrupt ; 
and  such  suit  "shall,  upon  the  application  of  the  bankrupt,  be 
stayed."  This  provision,  like  all  laws  of  the  United  States  made  in 
porsuance  of  the  constitution,  binds  the  courts  of  each  state  as  well 
as  those  of  the  nation.  Upon  the  application  of  the  bankrupt  to  the 
court,  state  or  national,  in  which  the  suit  is  pending,  it  is  the 
duty  of  that  court  to  stay  the  proceedings  "to  await  the  determination 
of  the  court  in  bankruptcy  on  the  question  of  the  discharge,"  unless 
there  is  unreasonable  delay  on  the  part  of  the  bankrupt  in  endeavor- 
ing  to  obtain  his  discharge,  or  unless,  the  amount  of  the  debt  being 
in  dispute,  the  United  States  court  sitting  in  bankruptcy  gives  leave 
to  proceed  to  judgment  for  the  purpose  of  ascertaining  that  amount. 
If  neither  the  bankrupt  nor  his  assignee  in  bankruptcy  applies  for  a 
stay  of  proceedings,  the  court  may  of  course  proceed  to  judgment. 
Doe  V.  ChildretB,  21  Wall.  642;  Eyeer  v.  Gaff,  91  U.  S.  521;  Norton 
V.  SwiUer,  93  U.  8.  356. 

The  stay  does  not  operate  as  a  bar  to  the  action,  but  only  as  a  sus- 
pension of  proceedings  until  the  question  of  the  bankrupt's  discharge 
shall  have  been  determined  in  the  United  States  court  sitting  in 
bankruptcy.  After  the  determination  of  that  question  in  that  court, 
the  court  in  which  the  suit  is  pending  may  proceed  to  such  judgment 
as  the  circumstances  of  the  case  may.  require.  If  the  discharge  is 
refused,  the  plaintiff,  upon  establishing  his  claim,  may  obtain  a  gen- 
eral judgment.  If  the  discharge  is  granted,  the  court  in  which  the 
suit  is  pending  may  then  determine  whether  the  plaintiff  is  entitled 
to  a  special  judgment  for  the  purpose  of  enforcing  an  attachment 
made  more  than  four  months  before  the  commencement  of  the  pro- 
ceedings in  bankruptcy,  or  for  the  purpose  of  charging  sureties  upon 
a  bond  given  to  dissolve  such  an  attachment.  But,  so  long  as  the 
question  of  the  discharge  in  bankruptcy  is  undetermined,  the  suit 
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Munot,  against  the  objection  of  the  bankrupt  or  his  assignee  in 
bankruptcy,  proceed  for  any  purpose,  except  in  one  of  two  events— 
an  unreasonable  delay  of  the  bankrupt  in  endeavoring  to  obtain  his 
discharge,  or  an  order  of  the  court  in  bankruptcy  granting  leave  to 
proceed  for  the  single  purpose  of  ascertaining  the  amount  due. 

The  result  reqnired  by  the  very  words  of  the  statute  is  confirmed 
by  a  consideration  of  the  reasons  upon  which  it  rests.  Its  purpose 
is  not  merely  to  protect  the  bankrupt,  in  case  he  obtains  a  certificate 
of  discharge,  from  having  the  original  cause  of  action  against  him 
merged  in  a  judgment,  the  right  of  action  npon  which  might  not  be 
barred  by  the  discharge;  but  to  prevent  him,  so  long,  as  the  question 
of  his  discharge  is  undetermined,  from  being  harassed  by  suit  ui>on 
any  debt  provable  in  bankruptcy,  whether  it  would  or  would  not  be 
barred  by  a  certificate  of  discharge,  and  whether  the  attachment  or 
other  security  obtained  in  the  suit  would  or  woald  not  be  affected  by 
the  proceedings  in  bankruptcy;  and  also  to  afford  to  the  assignee  in 
bankruptcy,  to  whom  all  the  property  of  the  bankrupt  has  passed,  op- 
portunity to  assume  the  defense  of  the  suit,  and  contest  the  existence 
and  amount  of  the  plaintiff's  claim,  and  the  validity  of  his  attach, 
ment. 

This  view,  which  is  supported  alike  by  the  wonb  imd  by  the  rea« 
son  of  the  statute,  is  in  accordance  with  the  preponderance  of  the  de- 
cisions in  the  highest  courts  of  the  several  states,  and  in  the  district 
courts  of  the  United  States,  as  shown  by  the  oases  cited  in  the  argu- 
ment.* 

The  plaintiffs'  debt  being  provable  in  bankmptey,  no  nnreasonable 
delay  on  the  part  of  the  bankrupt  in  endeavoring  to  obtain  his  dis- 
charge being  shown,  and  the  court  in  bankruptcy  having  granted  no 
leave  to  proceed  to  judgment  for  the  purpose  of  ascertaining  the  amount 
due,  the  decision  of  the  state  court,  denying  the  application,  made 
by  the  bankrupt  before  judgment,  for  a  stay  of  proceedings  to  await 
the  determination  of  the  question  of  his  discharge,  and  render- 
ing a  general  judgment  against  him,  was  erroneous,  and  he  had  the 
right  to  sue  out  and  prosecute  a  writ  of  error  to  reverse  it.  The  as- 
signee in  bankruptcy  has  also  been  permitted  to  be  heard  in  support 

*Mttedl/'»  Cam,  2  Ben.  78; 'JROMn&MV'f  Oa$e,  8  Ben.  14;  Pmnif  v.  Taylor, 
10  T<f.  B.  R.  200;  WMtne^i  Otue,  18  N.  B.  R.  563;  Ray  v.  WigtU,  119  Mass. 
426;  Clinton  irat.Sank  Y.Taylor,  120  Mass.  124;  Towne  v.Riee,  122  Mass. 
67;  P(^fe  r.Cole,  123  Mass.  93;  Seavey  y.BeokUr,  128  Mass.  471;  McKay  v. 
Funk,  87  Iowa,  661;  Bratton  v.  Anderson,  6  S.  C.  504;  Colun  v.  Dunoon,  64 
aa.848. 
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of  the  writ  of  eiRor,  because  of  his  aathority  and  duty  to  defend  the 
estate  of  the  bankrupt  against  claims  and  attachments  which  he  be- 
lieves to  be  invalid. 

The  result  is  that  the  judgment  of  the  supreme  oourt  of  Illinois 
must  be  reversed,  and  the  case  remanded  to  that  ooort  for  further 
proceedings  in  oonformity  with  this  opinion. 

The  judgment  of  the  state  court  being  reversed  for  the  reason  that 
it  denied  the  stay  of  proceedings  to  which  the  original  defendant  was 
entitled  under  the  provisions  of  the  bankrupt  act  until  the  question 
of  his  discharge  in  bankruptcy  should  have  been  determined,  there  is 
no  occasion  to  consider  the  question,  (which  may  perhaps  depend 
upon  the  statutes,  or  the  practice  of  the  state,)  whether  it  will  be 
within  the  authority  of  the  court  in  which  the  suit  is  pending,  now  that 
the  defendant  has  obtained  his  discharge  in  bankruptcy,  to  render  a 
special  judgment  in  favor  of  the  plaintiffs  for  the  purpose  of  cbarging 
the  sureties  on  the  bond  given  to  dissolve  the  attachment;  or  any 
other  question  which  may  hereafter  arise  upon  the  production  by  the 
defendant  of  bis  certificate  of  discharge,  or  upon  the  suggestion  of  the 
assignee  in  bankruptcy.    Judgment  reversed. 


(108  U.  S.  1«)  *,  _ 

(March  86, 1888.) 
MomciAOB — Dbfehsb  of  UnntT— Dxoksb. 

la  salts  to  enfoiee  the  lien  of  a  mortgage  for  the  ntisfaction  of  fke  debt  necured 
by  it,  if  the  debt  Is  barred  by  the  statute  ol  limitations  the  foreclosure  suit  is 
barred,  but  not  otherwise,  for  the  morti^age  is  a  mere  incident  of  the  debt. 

The  defease  of  usury  cannot  avail  a  party  where  the  statute  upon  which  such 
defense  is  based  has  been  constitutionally  repealed,  on  the  continued  existence 
of  which  alone  the  defense  rests. 

In  an  action  for  foreclosure,  where  the  oontract  on  which  the  Judgment  was 
founded  stipulated  for  no  rate  of  interest,  the  interest  reserved  being  added  to 
the  principal  in  the  note  itself,  tlie  decree  should  not  allow  Interest  on  the 
debt  greater  than  the  legal  rate.  The  amount  of  the  decree  should  be  the 
sum  actually  due  on  the  mortgage  debt  at  the  date  of  its  matnrity,  with  interest 
thereon  at  the  legal  rate  per  annum  till  the  time  of  the  deorea,  giving  proper 
credits  for  payments  made  on  account  from  time  to  time. 

Appeal  from  the  Cirouit  Court  of  the  United  States  for  the  West- 
am  Distriet  of  Texas. 
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Wm.  ReyniMt  and  Chu.  A.  West,  for  appellant. 

J.  R.  Tucker,  lor  appellee. 

MATTHBira,  J.  On  May  27,  1866,  James  B.  Ewell  and  his  wife, 
having  the  legal  title  in  fee  to  the  premises,  made  and  delivered  to 
DaggB  a  promissory  note  of  that  date,  payable  three  years  after  date 
to  his  order,  for  $8,666,  and  to  secure  the  same  ezeoated  and  delivered 
to  DaggB  a  deed  of  mortgage  upon  a  tract  of  land  in  Quadulupe 
county,  Texas,  containing  1,668  acres,  'which  mortgage  was  duly 
proved  and  recorded  on  June  6,  1856.  James  B.  Ewell  acquired  the 
legal  title  to  this  land  on  April  18, 1854 ;  but,  in  equity,  it  belonged  to 
his  brother,  George  W.  Ewell,  the  appellant,  for  whom  and  with  whose 
money  it  had  been  bought.  The  legal  title  was  conveyed  by  James 
B.  Ewell  to  his  brother,  George  W.  Ewell,  on  September  6, 1856,  the 
latter  having  .no  knowledge  of  the  mortgage  to  Dagg^,  and  Daggs 
having,  as  we  find  from  the  evidence,  no  notice,  actual  or  construc- 
tive, of  the  equity  of  George  W.  Ewell.  On  Mareh  9,  1873,  Daggs, 
being  a  citizen  of  Virginia,  brooght  his  action  at  law  against  James 
B.  Ewell  and  wife,  on  the  note,  in  the  oironit  oonrt  of  the  United 
States  for  the  western  district  of  Texas,  and  recovered  judgment 
against  James  B.  Ewell,  July  14, 1878,  for  $8,580.98.  the  defense 
set  up  by  James  B.  Ewell  in  that  suit  was  usury,  the  actual  amount 
of  the  loan  having  been  $2,000,  the  residoe  of  the  note  being  interest 
on  that  amount  until  its  maturity,  at  the  rate  of  20  per  cent,  per 
annum,  compounded  annually.  A  statute  of  Texas  in  force  at  that 
time  on  the  subject  of  usury  was  as  follows: 

"That  all  contracts  or  InstrumentB  of  writing  whatsoever,  wUch  may  in 
any  way,  directly  or  Indirectly,  violate  the  toregoiag  provistoos  of  this  act  by 
stipulating  for.  allowing,  or  receiving  a  greater  premium  or  rate  of  interest 
than  12  per  cent,  per  annam  for  the  loan,  payment,  or  deliveiy  of  any  money, 
goods,  wares,  or  merchandise,  bonds,  notes  at  hand,  or  any  commodity,  shall 
be  void  and  of  no  effect  for  the  whole  premium  or  rate  of  interest  only;  but 
the  principal  sum  of  money  or  the  value  of  the  goods,  wares,  merchandise, 
bonds,  notes  of  hand,  or  oommodity,  may  be  received  and  recovered."  Fas- 
cbal.  Dig.  §  3942. 

Payments  had  been  made  on  the  note  prior  to  the  eommencement 
of  the  suit  to  the  amount  of  $1,745,  which  were  allowed;  but  the 
osnrioas  interest  was  not  deducted  on  the  ground  that  the  constitu- 
tion of  Texas,  which  went  into  effect  in  1870,  and  continued  in  force 
till  after  the  recovery  of  the  judgment,  repealed  all  usury  laws  and 
prevented  any  defense  on  that  aocoimt.  The  judgment  not  being 
iwid,  Daggs  filed  the  present  bill  in  equity,  January  14, 1875,  to  fore- 
close the  mortgage  and  sell  the  mortgaged  premises,  to  which  James 
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fi.  Ewell  and  his  wife,  George  W.  Ewell,  and  the  heirs  of  James  B. 
Wilson  were  made  defendants.  The  heirs  of  Wilson  claimed  title  to 
a  portion  of  the  land  under  George  W.  Ewell,  by  virtue  of  a  sale  and 
actual  possession  prior  to  the  date  of  the  mortgage  to  Daggs.  The 
claim  established  their  title,  and  from  that  there  is  no  appeal.  As 
against  George  W.  Ewell,  however,  it  adjudges  a  foreclosure  of  the 
equity  of  redemption  and  sale  of  the  remainder  of  the  premises  in 
default  of  payment  by  him  of  the  amount  found  due  upon  the  judg- 
ment  against  James  B.  Ewell,  and  interest  thereon  at  the  rate  of  12 
per  cent,  per  annum.  From  this  decree  George  W.  Ewell  prosecutes 
this  appeal. 

Several  defenses  were  made  in  the  court  below,  the  overruling  of 
which  are  assigned  for  error,  and  which  we  proceed  now  to  state  and 
consider  in  their  order. 

1.  The  first  defense  is  the  statute  of  limitations,  as  contained  in 
article  4604,  Paschal,  Dig.,  as  follows:  "All  actions  of  debt  grounded 
npon  any  contract  in  writing  shall  be  commenced  and  sued  within  four 
years  next  after  the  cause  of  such  action  or  suit,  and  not  after." 

It  is  admitted  that  the  cause  of  action  upon  the  note  was  not  barred 
when  the  action  upon  it' was  commenced,  the  period  of  limitation  not 
expiring  till  July  29,  1872,  excluding  from  the  computation  the  in- 
terval between  January  28,  1861,  and  March  80,  1870,  as  required 
by  article  12,  §  43,  of  the  constitntion  of  Texas  of  1870.  Bat  the 
statute  quoted  does  not  apply  to  suits  for  the  foreclosure  of  a  mort- 
gage and  sale  of  the  mortgaged  property,  such  as  the  present.  Such 
suits  are  not  actions  of  debt  grounded  upon  a  contract  in  writing. 
They  are  suits  to  enforce  the  lien  of  the  mortgage  for  the  satisfaction 
of  the  debt  secured  by  it.  If  that  debt  is  barred  by  the  statute  of  lim- 
itations, then,  according  to  the  law  in  Texas,  the  foreclosure  suit  is 
barred,  but  not  otherwise,  for  the  mortgage  is  a  mere  incident  to  the 
debt.  It  was  so  held  by  the  supreme  court  of  Texas  in  Ebom  v.  Can- 
non's Adm'r,  82  Tex.  244,  where  it  says: 

"If  the  notes  were  a  subsisting  debt  at  the  time  of  the  institution  of  the 
suit,  not  barred  hj  the  statute  of  limitations,  the  mortgage  executed  contem- 
poraneously to  secure  their  payment  was  still  valid  as  long  as  the  debt 
remained  unsatisfied.  No  matter  at  what  time  the  power  of  the  court  was  in- 
voked for  its  collection  and  foreclosure  and  for  a  decree  to  subject  the  mort- 
gaged property  to  the  satisfaction  of  the  debt,  it  was  opportune  if  the  juris- 
diction of  the  court  over  the  debt  itself  was  not  ousted.  The  mortgage  was 
but  an  incident  of  the  debt,  and  the  incident  in  law,  as  in  logic,  must  abide 
the  fate  of  the  principaL" 
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See,  also,  Parkint  t.  Steme,  23  Tex.  561;  Dtity  v.  Oraham,  12  Tex. 
427;  Flanigan  v.  Cmhman,  48  Tex.  241. 

There  is  no  force  in  the  suggestion  that,  although  the  defense  of 
the  statute  of  limitations  would  not  avail  James  B.  Ewell,  because 
judgment  had  been  rendered  against  him  before  the  bar  took  effect, 
it  nevertheless  is  a  protection  to  George  W.  EweU,  because  he  is  a 
stranger  to  the  judgment  and  mortgage,  and  the  suit  now  pending 
was  not  brought  till  after  the  time  limited  for  an  action  to  recover  the 
debt.  For  the  present  suit  is  not  to  jreoover  the  debt,  nor  is  it  a  suit 
against  George  W.  Ewell.  He  is  a  party  defendant  because  he  has 
an  interest  by  a  sobseqaent  conveyance  in  the  lands  sought  to  be  sold 
under  the  mortgage.  He  has  an  equity  of  redemption,  which  enti- 
tles him  to  prevent  a  foreclosure  and  sale  by  payment  of  the  mort- 
gage debt ;  bat  the  debt  he  has  to  pay  is  not  his  own,  but  that  of 
James  6.  Ewell.  If  he  can  show  that  that  debt  no  longer  exists,  be- 
cause it  has  been  barred  by  the  statute  of  limitations,  he  is  entitled 
to  do  so;  but  he  moat  do  it  by  showing  that  it  is  barred  as  between 
the  parties  to  it.  If  not,  the  land  is  still  sabject  to  the  pledge,  be- 
oause  the  condition  has  not  been  performed.  It  is  not  to  the-  pur- 
pose for  the  appellant  to  show  that  he  owes  the  debt  no  longer,  for 
in  fact  he  never  owed  it  at  all;  bat  his  land  is  sabject  to  its  payment 
as  long  as  it  exists  as  a  debt  against  the  mortgagor,  for  that  was  its 
condition  when  his  title  accrued. 

2.  The  second  defense  is  that  of  asury.  The  statute  of  Texas  on 
that  subject  has  already  been  quoted.  A  contract  of  loan  at  a  stip- 
ulated rate  of  interest  greater  than  12  per  cent,  per  annum,  is  de- 
clared to  "be  void  and  of  no  effect  for  the  whole  premium  or  rate  of 
interest  only ;"  but  the  principal  sum  maybe  received  and  recovered. 
The  provision  of  the  constitution  of  Texas,  §  44,  art.  12,  repealing 
this  and  all  existing  usury  laws,  is  as  follows : 

"All  usury  laws  are  abolished  in  this  state,  and  the  legislafenre  is  forbidden 
from  making  laws  limiting  the  parties  to  contracts  in  the  amoant  of  interest 
they  may  agree  upon  for  loans  of  money  or  other  properly;  provided,  this  sec- 
tion is  not  intended  to  change  the  provisions  of  law  fixing  the  rate  of  interest 
in  contracts  where  the  rate  is  not  specified."  2  Paschal,  Dig.  1182. 

It  is  claimed  by  the  appellant  that,  notwithstanding  this  repeal 
of  the  nsury  laws,  the  rights  of  the  parties  are  to  be  determined 
according  to  the  law  in  force  at  the  time  the  transaction  took  place; 
that  by  the  terms  of  that  law  the  contract  between  Daggs  and  James 
B.  Ewell  was  void  as  to  the  entire  interest  reserved  and  paid;  that 
no  sobseqaent  law  coold  make  valid  a  contract  originally  void;  and 
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that  the  appellant  is  not  bound  by  the  jadgment  rendered  against 
James  B.  Ewell  in  favor  of  Daggs,  and  is  entitled  in  the  present  suit 
to  make  the  defense. 

It  is  qaite  true  that  the  usury  statute  referred  to  declares  the 
contract  of  loan,  so  far  as  the  whole  interest  is  concerned,  to  be 
void  "and  of  no  effect."  But  these  words  are  often  used  in  statutes 
and  legal  documents,  such  as  deeds,  leases,  bonds,  mortgages,  and 
others,  in  the  sense  of  voidable  merely,  that  is,  capable  of  being 
avoided,  and  not  as  meaning  that  the  act  or  transaction  is  absolutely 
a  nullity,  as  if  it  had  never  existed,  incapable  of  giving  rise  to  any 
rights  or  obligations  under  any  circumstances.  Thus  we  speak  of 
conveyances  void  as  to  creditors,  meaning  that  creditors  may  avoid 
them,  but  not  others.  Leases  which  oontain  »  forfeiture  of  the 
lessee's  estate  for  non-payment  of  rent,  or  breach  of  other  condition, 
declare  that  on  the  happening  of  the  contingency  the  demise  shall 
thereupon  become  null  and  void,  meaning  that  the  forfeiture  may 
be  enforced  by  re-entry,  at  the  option  of  the  lessor.  It  is  sometimes 
said  that  a  deed  obtained  by  fraud  is  void,  meaning  that-  the  party 
defrauded  may,  at  his  election,  treat  it  as  void.  All  that  can  be 
meant  by  the  term,  according  to  any  legal  usage,  is  that  a  court  of 
law  will  not  lend  its  aid  to  enforce  the  performance  of  a  contract 
which  appears  to  have  been  entered  into  by  both  the  cohtraoting  par- 
ties for  the  express  purpose  of  carrying  into  effect  that  which  is  pro- 
hibited by  the  law  of  the  land.     Broom,  Leg.  Max.  782. 

And  Lord  Mansfibld,  in  Holman  v.  Johtuon,  Gowp.  343,  stated  the 
ground  on  which,  in  such  cases,  courts  proceed.  He  said :  "The  prin- 
ciple of  public  policy  is  this :  ex  dolo  mala  nan  onXvir  actio.  No  court 
will  lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon  an  im- 
moral or  an  illegal  act.  If  from  the  plaintiff's  own  stating  or  other- 
wise, the  cause  of  action  appear  to  arise  ex  turpi  cauta,  or  the  trans- 
gressicHi  of  a  positive  law  of  this  oonntry,  then  the  court  says  he  has 
no  right  to  be  assisted.  It  is  upon  that  ground  the  court  goes,  not 
for  the  sake  of  the  defendant,  but  because  they  will  not  lend  their  aid 
to  such  a  plaintiff. " 

And  the  effect  is  the  same,  if  the  contract  is,  in  fact,  illegal,  as 
made  in  violation  of  a  statnte,  whether  the  statute  declares  it  to  be 
void  or  not.  Bank  of  U.  8.  v.  Oweru,  S  Pet,  627.  "There  can  be 
no  civil  right,"  said  Mr.  Justice  Johnson,  in  that  case,  "  when  there 
can  be  no  legal  remedy;  and  there  can  be  no  legal  remedy  for  thai 
which  is  itself  illegal."  ' 
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.A  distinction  is  made  between  acts  which  are  mala  in  ««,  which  are 
generally  regarded  as  absolately  void,  in  tho  sense  that  no  right  or 
claim  can  be  derived  from  them,  and  acta  which  are  maia  prohibita, 
which  are  void  or  voidable,  according  to  the  nature  and  effect  of  the 
act  prohibited.  Fleteher  y.  Stone,  8  Pick.  260.  It  was  accordingly 
held  in  Massachusetts  that  a  mortgage  or  assnranoe  given  on  a  usn- 
rious  consideration,  was  only  voidable,  notwithstanding  the  strong 
words  of  ihe  statute.  Oreen  v.  Kemp,  18  Mass.  515.  And,  in  such 
cases,  the  advance  of  the  money,  although  the  contract  is  illegal  for 
usury,  is  a  meritorious  consideration,  sufficient  to  support  a  subse- 
quent liability  or  promise,  when  the  positive  bar  of  the  statute  has 
been  removed.  "A  man  by  express  promise  may  render  himself  lia- 
ble to  pay  back  money  which  he  had  received  as  a  loan,  though  some 
positive  rule  of  law  or  statute  intervened  at  the  time  to  prevent  the 
transaction  from  constituting  a  legal  debt. "  Flight  v.  Reed,  1  Hurl. 
&  G.  708;  83  Law  J.  Bep.  (N.  S.)  Ex.  265. 

The  effect  of  the  usury  sfaitnte  of  Texas  was  to  enable  the  party 
sued  to  resist  a  recovery  against  him  of  the  interest  which  he  had 
contracted  to  pay,  and  it  was,  in  its  nature,  a  penal  statute  inflicting 
upon  the  lender  a  loss  and  forfeiture  to  that  extent.  Such  has  been 
the  general,  if  not  uniform,  construction  placed  upon  such  statutes.  * 
And  it  has  been  quite  as  generally  decided  that  the  repeal  of  such 
laws,  without  a  saving  clause,  operated  retrospectively,  so  as  to  cut 
off  the  defense  for  the  future,  even  in  actions  upon  contracts  previ- 
ously made.  And  such  laws,  operating  with  that  effect,  have  been 
upheld,  as  against  all  objections  on  the  ground  that  they  deprived 
parties  of  vested  rights,  or  impaired  the  obligation  of  contracts.  The 
very  point  was  so  decided  in  the  following  cases :  Curtis  v.  Leavitt, 
15  N.  Y.  1;  Savings  Bxnh  v.  AUen,  28  Conn.  97;  Welch  v.  Wadsworth, 
So  Conn.  149;  Andrews  v.  Russell,  1  Blackf.  474;  Wood  v.  Kennedy, 
19  Ind.  68;  Town  of  DanmUe  v.  Pace,  35  Q-rat.  1;  Parmelee  v.  Law- 
rence, 48  ni.  881;    Woodruff  V.  Scruggs,  37  Ark.  2ft. 

And  these  decisions  rest  upon  solid  ground.  Independent  of  the 
nature  of  the  forfeiture  m  a  penalty,  which  is  taken  away  by  a  repeal 
of  the  act,  the  more  general  and  deeper  principle  on  which  they  are 
to  be  supported  is,  that  the  right  of  a  defendant  to  avoid  his  contract 
is  given  to  him  by  statute,  for  purposes  of  its  own,  and  not  because 
it  affects  the  merits  of  his  obligation ;  and  that  whatever  the  statute 
gives,  under  such  circumstances,  as  long  as  it  remains  in  Jieri,  and 
not  realized  by  having  passed  into  a  completed  transaction,  may,  by 
a  subsequent  statute,  be  taken  away.     It  is  a  privilege  that  belongs 
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to  the  remedy,  and  fdnas  no  element  in  the  rights  that  inhere  in  the 
contract.  The  benefit  which  he  has  received  as  the  ooosideration  of 
the  contract,  which,  contrary  to  law,  he  aotoally  made,  is  jast  ground 
for  imposing  upon  him,  by  aabsequent  legislation,  the  liability  which 
he  intended  to  incnr.  That  principle  has  been  repeatedly  aimoonced 
and  acted  upon  by  this  coort.  Read  v.  Plattsmouth,  decided  at  the 
present  term,  [ante,  208.]  And  see  Iiewi$  v.  McElvain,  Id  Ohio, 
347;  Johneon  v.  BenUey,  Id.  97;  Truttees  t.  McCaughey,  3  Ohio  St. 
155;  Satterlee  v.  Mathewson,  16  Serg.  &  B.  169;  2  Pet.  880;  Wation 
V.  Mercer,  8  Pet.  88. 

The  right  which  the  ooratiTe  or  repealing  act  talkes  away  in  each 
a  case  is  the  right  in  the  party  to  avoid  his  contract,  a  naked  legal 
right  which  it  is  usually  unjust  to  insist  upon,  and  which  no  consti- 
tutional provision  was  ever  designed  to  protect.  •  Cooley,  Const.  Lim. 
378,  and  eases  cited. 

The  case  of  Smith  v.  Qlanton,  39  Tex.  365,  cited  and  relied  on  by 
counsel  for  the  appellant,  we  caimot  accept  as  a  settlement  of  the 
law  of  Hei&a  to  the  contrary.  The  opinion  does  not  consider  the  ques- 
tion, but  dismisses  it  on  the  assumption  that  the  fact  that  the  action 
was  brought  before  the  adoption  of  the  constitution  which  contained 
the  repeal  of  the  usury  laws,  prevented  the  application  of  the  rule. 

It  is  our  opinion,  therefore,  that  the  defense  of  usury  cannot  avail 
the  appellant,  by  reason  of  the  constitutional  repeal  of  the  statute,  on 
the  continued  existence  of  which  alone  his  defense  rested. 

3.  It  is  next  objected  that  there  is  error  in  the  amount  of  the  de- 
cree, in  allowing  interest  at  the  rate  of  12  per  cent,  per  anniim  on 
the  amount  of  the  judgment  against  James  B.  Ewell,  instead  of  find- 
ing the  amount  due,  irrespective  of  the  judgment,  by  calculating  in- 
terest upon  the  note  itself  since  its  maturity,  giving  proper  credits 
for  payments,  at  the  rate  of  8  per  cent,  per  annum.  The  amount  Of 
the  alleged  error  is  $805.25,  being  the  di£Ference  between  $5,980.22, 
which  is  said  to  be  the  amount  of  the  decree,  and  $5,174.97, 
which  it  is  claimed  is  the  true  amount.  The  law  of  Texas  provides 
that  "on  all  written  contracts  ascertaining  the  sum  payable,  when  no 
specified  rate  of  interest  is  agreed  upon  by  the  parties,  interest  shall 
be  allowed  at  the  rate  of  8  per  cent,  per  annum  from  and  after  the 
time  when  the  sum  is  due  and  payable."  Paschal,  Dig.  Laws, 
art.  3940 ;  Bev.  St.  1879,  art.  2976.  And  also  that  "all  judgments 
of  the  several  courts  of  this  state  shall  bear  interest  at  the  rate  of  8 
per  cent,  per  annum  from  and  after  the  date  of  the  judgment,  except 
when  the  contract  upon  which  the  judgment  is  founded  bears  a  spec- 
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SiBed  interest  greater  than  8  per  cent,  per  annnm,  and  not  exceeding 
the  highest  rate  of  conventional  interest  permitted  by  law,  (12  per 
cent.,)  in  which  case  the  judgment  shall  bear  the  same  rate  of  inter- 
est specified  in  such  contract,  and  after  the  date  of  such  judgment." 
Paschal,  Dig.  art.  S943 ;  Bev.  St.  1879,  art.  2980. 

The  contract  on  which  the  jndgment  was  founded  stipulated  for 
no  rate  of  interest,  the  interest  reserved  being  added  to  the  principal 
in  the  note  itself,  and,  consequently,  it  is  evident  that  the  decree 
should  not  have  allowed  interest  on  the  debt  at  a  rate  greater  than 
8  per  cent.  The  amount  of  the  decree  should  have  been  the  sum 
actually  due  upon  the  mortgage  debt  at  the  rate  of  its  maturity,  May 
27, 1859,  with  interest  thereon  at  the  rate  of  8  per  cent,  per  annum 
to  the  time  of  the  decree,  April  25, 1879,  giving  proper  credit  for  pay- 
ments made  on  account  from  to  time,  which  amounts  to  $5,174.97, 
and  on  which  interest  is  to  be  allowed  at  the  same  rate  until  paid. 

In  our  opinion,  the  appellant  is  entitled  to  have  this  correction 
made.  He  is  not  bound  by  the  judgment  against  James  B.  Ewell,  to 
which  he  is  neither  party  nor  privy,  and  which  was  rendered  after  the 
appellant  acqoired  his  title  to  the  land.  He  is  consequently  not  cat 
off  from  his  right  to  set  up  the  matter,  on  which  he  now  insists.  JUoyd 
V.  Scott,  4  Pet.  206;  Bralatky  v.  MUler,  1  Stockt.  807;  Berdan  v. 
Sedgteick,  44  N.  Y.  626;  PoBt  v.  Dart,  8  Paige,  640;  Qreen  v.  Tyler, 
89  Pa.  St.  861. 

The  decree  is  therefore  modified  in  respect  to  the  amonnt  found 
to  be  due  and  the  rate  of  interest  to  be  alloyred  thereon,  as  already 
indicated,  and  with  this  modification,  afi&rmed,  each  party  paying  his 
own  costs  in  this  court. 


(107  V.  S.  <03) 

BisKBT  V.  HASSBiiL,  Adm'r,  eto. 
(Haroh  26, 1888.) 

DodTATIOir— OAUBi.  HoBm— CBBTJ7ICATH  OV  DXPOBTF— DbUTSBT  WTTK  QuaUTI- 

0ATI0N8. 

A.  donatio  morti*  eauua  must  be  oompletelf  ezecntod,  j>reci8el7  u  required  in  the 
case  of  gifts  inter  vivoi  subject  to  be  divested  bj  the  bappeniog  of  any  of  the 
conditions  subsequent ;  that  is,  upon  actual  revocation  of  the  donor,  or  by  the 
donor's  surviving  the  apprehended  peril  or  outliving  the  donee,  or  by  the  occur- 
lence  of  a  deficiency  of  assets  necessary  to  pay  the  debts  of  the  deceased  donor. 
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If  the  gift  does  not  take  efiect  u  an  executed  and  complete  transfer  to  the  donee 
of  possession  and  title,  either  legal  or  equitable,  during  the  life  of  the  donor,  it 
is  a  testamentary  disposition,  good  only  if  made  and  proved  aa  a  will. 

A  delivery  of  a  chose  iu  action,  which  does  not  confer  upon  the  donee  the  present 
right  to  reduce  the  fund  into  possession  bj  enforcing  the  obligation  according 
to  its  laws  will  not  sufflce  in  case  of  a  gift  eavta  mortit. 

Where  the  indorsement  which  accompanied  the  deliverr  of  a  certificate  of  depoeit, 
qualified  It,  and  limited  and  restrained  the  authority  of  the  donee  in  the  collec- 
tion of  the  money  so  as  to  forbid  its  payment  until  the  donor's  death,  it  was 
held  not  to  be  a  present  executed  gift  morti*  eauia,  but  a  testamentary  dispo- 
sition void  for  want  of  compliance  with  the  statute  of  wills. 

Where  the  condition,  annexed  by  the  donor  to  his  gift  is  a  condition  precedent, 
which  must  happen  before  it  becomes  a  gift,  and  the  contingency  contemplated 
is  the  donor's  death,  the  gift  cannot  be  executed  in  the  donor's  life-time,  and, 
consequently,  can  never  talte  effect. 

Appeal  from  the  Cirooit  Conrt  of  the  nnite4  States  for  the  Disttiot 
of  Indiana. 

P.  Phillips  and  W.  Hallett  PhUlqn,  for  appellant. 

Asa  Iglehart,  for  appellee. 

Matthews,  J.  This  is  a  bill  in  eqaity,  filed  by  the  appellee,  a  citi- 
zen of  Tennessee,  to  which,  besides  the  appellant,  a  eitusen  of  Ken- 
tucky, the  Evansville  National  Bank  of  Evansville,  Indiana,  Samuel 
Bayard,  its  president,  and  Henry  Beis,  its  cashier,  and  James  W. 
Shackelford  and  Bobert  D.  Bichardson,  attorneys  for  Basket,  citizens 
of  Indiana,  were  made  parties  defendant.  The  single  question  in 
the  case  was,  whether  a  certain  fond,  represented  by  a  certificate  of 
deposit,  issued  by  the  bank  to  Ghaney  in  his  life-time,  belonged  to 
Basket,  who  claimed  it  as  a  gift  from  Ghaney,  having  possession  of 
the  certificate,  or  to  the  appellee,  as  Ghaney's  administrator.  Basket 
asserted  his  title  not  only  by  answer,  but  by  a  cross-bill.  The  final 
decree  ordered  the  certificate  of  deposit  to  be  surrendered  to  the  com- 
plainant, and  that  the  bank  pay  to  the  complainant,  as  its  holder, 
the  amount  due  thereon.  The  money  was  then  tendered  by  the  bank, 
in  open  conrt,  and  the  certificate  was  deposited  with  the  clerk.  It 
was  thereupon  ordered,  Basket  having  prayed  an  appeal,  that  until 
the  expiration  of  the  time  allowed  for  filing  a  bond  on  appeal,  the 
bank  should  hold  the  money  as  a  deposit  at  4  per  cent,  interest,  but 
if  a  bond  be  given,  that  the  same  be  paid  to  the  clerk,  and  by  him 
loaned  to  the  bank  on  th«  same  terms.  Basket  failed  to  give  the  bond 
required  for  a  supersedeas,  but  afterwards  prayed  another  appeal, 
which  he  perfected  by  giving  bond  for  costs  alone.  To  this  appeal 
Basket  and  the  appellee  are  the  parties  respectively,  the  co-defendants 
not  having  appealed,  or  been  cited  after  severance.     And,  on  the 
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ground  that  they  are  neoesaaiy  parties,  the  appellee  has  moved  to  dis- 
miss the  appeal. 

It  is  apparent,  boverer,  that  the  sole  oontroversy  is  between  the 
present  parties  to  the  appeal.  By  the  delivery  of  the  certificate  of 
deposit  to  the  clerk  the  attorneys  of  Basket  are  exonerated  from  all 
responsibility,  and  the  payment  of  the  money  by  the  bank  to  the 
appellee  equally  relieves  it  and  its  officers ;  for,  not  being  parties  to 
the  appeal,  and  the  execation  of  the  decree  not  having  been  superseded, 
the  decree  will  always  famish  them  protection,  whether  affirmed  or 
reversed,  because,  if  reversed,  it  would  only  be  so  as  between  the 
parties  to  the  appeal.  So  that  the  omitted  parties  have  no  legal  in- 
terest, either  in  maintaining  or  reversing  the  decree,  and  conse- 
quently, are  not  necessary  parties  to  the  appeal.  Simpson  v.  Greely, 
30  Wall.  153;  Cox  v.  U.  S.  6  Pet.  183;  Forgay  v.  Conrad,  6  How. 
308;  Oermcany.  Maton,  13  Wall.  361.  The  motion. to  dismiss  the 
appeal  is  accordingly  overruled. 

The  fond  in  respect  to  which  the  controversy  has  arisen  was  repre- 
sented by  a  eertifioate  of  deposit,  of  which  the  following  is  a  copy : 

"EvANSvn.LB  National  Bank, 

"EVANSVILLK,  IND.,  Sept.  8, 1875. 
"H.  M.  Chaney  has  deposited  in  this  bank  twenty-three  thousand  five  hun- 
dred and  fourteen  70-100  dollars,  payable  in  current  funds,  to  the  order  of 
himself,  on  surrender  of  this  certificate  properly  indorsed,  with  interest  at  the 
rate  of  6  per  cent,  per  annum.  If  left  tm  six  months. 
"•23,514.70.  Hbnbt  Bxm,  Cashier." 

Ghaney,  being  in  possession  of  this  certificate  at  his  home  in  the 
eonnty  of  Sumner,  state  of  Tennessee,  daring  his  last  sickness  and 
in  apprehension  of  death,  wrote  on  the  back  thereof  the  following 
indorsement : 

"Pay  to  Martin  Baslcet,  of  Henderson,  Kj.;  no  one  else;  then,  not  til!  mj 
death.  My  life  seems  to  be  uncertain.  I  may  live  through  this  spell.  Then 
I  will  attend  to  it  myself.  "H.  M.  Chanet." 

Ghaney  then  delivered  the  certificate  to  Basket,  and  died,  withonl 
recovering  from  that  sickness,  in  January,  1876. 

It  is  olaimed  on  behalf  of  the  appellant  that  this  constitutes  a  valid 
donatio  mortit  eauta,  which  entitles  him  to  the  fund ;  and  whether  it 
be  so,  is  the  sole  question  for  our  determination. 

The  general  doctrine  of  the  common  law  as  to  gifts  of  this  charac- 
ter is  fully  reoognized  by  the  supreme  court  of  Tennessee  as  part  of 
the  law  of  that  state.  Richardson  v.  Adams,  10  Yerg.  373;  Stmt  t, 
V.3— 37 
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Walker,  8  Hnmph.  603 ;  0<u»  v.  Simpton,  4  Gold.  288.  In  the  ease 
last  mentioned,  that  court  had  occasion  to  consider  the  nature  of  such 
a  disposition  of  property,  and  the  several  elements  that  enter  into  its 
proper  definition.    Among  other  things,  it  said: 

"  A  question  seems  to  bare  arisen,  at  an  early  day,  over  which  there  was 
much  contest,  as  to  the  real  nature  of  gifts  causa  mortis.  Were  they  gifts 
inter  vivos,  to  take  effect  before  the  death  of  the  donor,  or  were  they  in  the 
nature  of  a  legacy,  taking  effect  only  at  the  death  of  the  donor.  At  the  ter- 
mination of  this  contest,  it  seems  to  have  been  settled  that  a  gift  causa  mar' 
tis  is  ambulatory  and  incomplete  during  the  donor's  life,  and  is  therefore  rev- 
ocable by  him  and  subject  to  bis  debts,  upon  a  deflciency  of  assets,  not 
because  the  gift  is  testamentary  or  in  the  nature  of  a  legacy,  but  because  such 
is  the  condition  annexed  to  it,  and  because  it  would  otherwise  be  fraudulent 
as  to  creditors ;  for  no  man  may  give  his  property  who  is  unable  to  pay  his 
debts;  and  all  now  agree  that  it  has  no  other  property  in  common  with  a  leg- 
acy. The  property  must  pass  at  the  time  and  not  be  Intended  to  pass  at  tlie 
giver's  death;  yet;  the  party  making  the  gift,  does  not  part  with  the  whole 
interest,  save  only  in  a  certain  event;  and  until  the  event  occurs  which  is  to 
divest  him,  the  title  remains  in  the  donor.  The  donee  is  vested  with  an  in- 
choate title,  and  the  intermediate  ownership  is  in  him ;  but  his  title  is  defeas- 
ible until  the  happening  of  the  event  necessary  to  render  it  absolute.  It  dif- 
fers from  a  legacy  in  this,  that  it  does  not  require  probate,  does  not  pass  to 
the  executor  or  administrator,  but  is  taken  against,  not  from  him.  Upon  the 
happening  of  the  event  upon  which  the  gift  is  dependent,  the  title  of  the 
donee  becomes  by  relation  complete  and  absolute  from  the  time  of  the  deliv- 
ery, and  that  without  any  consent  or  other  act  on  the  part  of  the  executor  or 
administrator;  consequently,  the  gift  is  inter  vivos." 

In  another  part  of  the  opinion  (page  297)  it  is  said: 
"All  the  authorities  agree  that  delivery  is  essential  to  the  validity  of  the 
gift,  and  that,  it  is  said,  is  a  wise  principle  of  our  laws,  because  delivery 
strengthens  the  evidence  of  the  gift,  and  is,  certainly,  a  very  powerful  fact 
for  the  prevention  of  frauds  and  perjury." 

In  the  first  of  these  extracts  there  is  an  inaccnraoy  of  expression, 
which  seems  to  have  introduced  some  confusion,  if  not  an  apparent 
contradiction,  when,  after  having  stated  that  "the  property  must  pass 
at  the  time  and  not  be  intended  to  pass  at  the  giver's  death,"  it  is 
added  that,  "until  the  event  ooonrs  which  is  to  divest  him,  the  title 
remains  in  the  donor."  Bat  a  view  of  the  entire  passage  leaves  no 
room  to  doubt  its  meaning :  that  a  donatio  mortit  causa  must  be  com- 
pletely executed,  precisely  as  required  in  the  case  of  gifts  inter  vixot, 
subject  to  be  divested  by  the  happening  of  any  of  the  conditions  sub- 
sequent; that  is,  upon  actual  revocation  by  the  donor,  or  by  the 
donor's  surviving  the  apprehended  peril,  or  outliving  the  donee,  or 
by  the  occurrence  of  a  deficiency  of  assets  necessary  to  pay  the  debts 
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of  the  deceased  donor.  These  eonditions  are  the  only  qaalifioations 
that  dlBtingaisb  sifts  mortit  eausa  and  inter  vivos.  On  the  other 
hand,  if  the  gift  does  not  take  effect  as  an  executed  and  complete 
transfer  to  the  donee  of  possesBion  and  title,  either  legal  or  equitable, 
daring  the  life  of  the  donor,  it  is  a  testamentary  disposition,  good 
only  if  made  and  proved  as  a  'will. 

This  statement  of  the  law,  we  think,  to  be  correctly  deduced  from 
the  judgments  of  the  highest  courts  in  England  and  in  this  country; 
although,  as  might  well  have  been  expected,  since  the  early  introduc- 
tion of  the  doctrine  into  the  common  law  from  the  Boman  civil  law, 
it  has  developed,  by  new  and  successiTe  applications,  not  without 
fluctuating  and  inconsistent  decisions. 

"As  to  the  character  of  the  thing  given,"  says  Chief  Justioe  Shaw, 
in  Chate  v.  Redding,  18  Gray,  418-^iiO,  "the  law  has  undergone 
some  changes.  Originally  it  was  limited,  with  some  exactness,  to 
chattels,  to  some  object  of  value  deliverable  by  the  hand ;  then  ex- 
tended to  securities  transferable  solely  by  delivery,  as  bank-notes, 
lottery  tickets,  notes  payable  to  bearer  or  to  order,  and  indorsed 
in  blank;  subsequently  it  has  been  extended  to  bonds  and  other 
choses  in  action  in  writing  or  represented  by  a  certificate,  when  the 
entire  equitable  interest  is  assigned ;  and  in  the  very  latest  cases  on 
the  subject  of  this  commonwealth,  it  has  been  held  that  a  note  not 
negotiable,  or  if  negotiable,  not  actually  indorsed,  but  delivered, 
passes,  with  a  right  to  use  the  name  of  the  administrator  of  the 
promisee,  to  collect  it  for  the  donee's  own  use ;"  citing  Sestiona  v. 
Moteley,  4  Gush.  87;  Batea  v.  Kempton,  7  Gray,  882;  Pariah  v.  Stone, 
14  Pick.  203. 

In  the  case  last  mentioned, — Pariah  v.  Stone, — the  same  distin> 
guished  judge  speaking  of  the  cases  which  had  extended  the  doctrine 
of  gifts  mortia  eauaa  to  include  choses  in  action,  delivered  so  as  to 
operate  only  as  a  transfer  by  equitable  assignment  or  a  declaration 
of  trust,  says  further,  that  "these  cases  all  go  on  the  assumption  that 
a  bond,  note,  or  other  security  is  a  valid  subsisting  obligation  for  the 
payment  of  a  sum  of  money,  and  the  gift  is,  in  effect,  a  gift  of  the 
money  by  a  gift  and  delivery  of  the  instrument  that  shows  its  exis- 
tence and  affords  the  means  of  reducing  it  to  possession."  He  had,  in 
a  previous  part  of  the  same  opinion,  stated  that  "the  necessity  of  an 
actual  delivery  has  been  uniformly  insisted  upon  in  the  application 
of  the  rules  of  the  English  law  to  this  species  of  gift."     Page  204. 

In  Camp'a  Appeal,  36  Conn.  88,  the  supreme  court  of  errora  of 
Connecticut  held  that  a  delivery  to  a  donee  of  a  savings-banlc  book 
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containing  entries  of  deposits  to  the  oredit  of  the  donor,  with  the  in- 
tention to  give  to  the  donee  the  deposits  represented  by  the  book,  is 
a  good  delivery  to  oonstitnte  a  complete  gift  of  sach  deposits,  on  the 
general  ground  that  a  delivery  of  a  ohose  in  aotion  that  would  be 
sufiScient  to  vest  an  eqnitable  title  in  s  purchaser  is  a  sufficient  de- 
livery to  constitute  a  valid  gift  of  sneh  chose  in  aotion,  without  a 
*  transfer  of  the  legal  title.  Thut  was  the  case  of  a  gift  inter  vivoi. 
But  the  court  say,  referring  vj  (.be  case  of  Brown  ▼.  Brown,  18  Conn. 
410,  as  having  virtually  determined  the  point :  "It  is  true  that  was 
s  donation  causa  mortU,  but  the  principle  involved  is  the  same  in 
both  oases,  as  there  is  no  difference  in  respect  to  the  requisites  of  a 
delivery  between  the  two  classes  of  gifts."  And  so  Justice  Wildb, 
delivering  the  opinion  of  the  court  in  Orover  v.  Orover,  24  Pick.  361- 
364,  expressly  declared  that  "a  gi.t  of  a  chose  in  action,  provided  no 
claims  of  creditors  Interfere  to  affect  its  validity,  ought  to  stand  on 
the  same  footing  as  a  sale;"  that  the  title  passed,  and  the  gift  be- 
came perfected  by  delivery  and  acceptance;  that  there  was,  there- 
fore, "no  good  reason  why  property  thus  acquired  should  not  be  pro- 
tected as  fully  and  effectually  as  property  acquired  by  purchase;" 
and  showed,  by  a  reference  to  the  oases,  that  there  was  no  difference 
in  this  respect  between  gifts  inter  vivos  and  mortis  causa. 

In  respect  to  the  opinion  in  this  case,  it  is  to  be  observed  that  it 
cites  with  approval  the  case  of  Wright  v.  Wright,  1  Cow.  598,  in 
which  it  was  decided  that  the  promissory  note,  of  which  the  donor 
himself  was  maker,  might  be  the  subject  of  a  valid  gift  mortis  causa, 
though  the  concurrence  was  not  upon  that  point.  That  case,  how- 
ever, has  never  been  followed.  It  was  expressly  disapproved  and 
disregarded  by  the  supreme  court  of  errors  of  Gonneotient  in  Ray- 
mond V.  Sellick,  10  Conn.  480,  Judge  Waitb  delivering  the  opinion  of 
the  court ;  had  been  expressly  questioned  and  disapproved  in  Parish 
v.  Stone,  14  Pick.  108-206,  by  Chief  Justice  Shaw,  and  was  distinctly 
overruled  by  the  court  of  appeals  of  New  York  in  Htihris  v.  Clark,  8 
N.  Y.  93.    In  that  case  it  was  said: 

"Gifts,  however,  are  valid  without  consideration  or  actual  value  paid  in  re- 
turn. But  there  must  be  delivoiy  of  possession.  The  contract  must  have 
.  been  executed.  The  thing  given  must  be  put  into  the  hands  of  the  donee,  or 
placed  within  bis  powar  by  delivery  of  the  means  of  obtaining  it.  The  gift 
of  the  maker's  own  note  is  the  delivery  of  a  promise  only,  and  not  of  the 
thing  promised,  and  the  gift  therefore  fails.  Without  delivery  the  transao- 
tiion  is  not  valid  as  an  executed  gift;  and  without  consideration,  it  is  not 
valid  as  a  contract  to  be  executed.  The  decision  in  Wright  v.  Wright  was 
founded  on  a  supposed  distinction  between  a  gift  inter  vivos  and  a  donatio 
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tnortu  causa.    But  there  appears  to  be  no  such  distinction. ,  A  delivery  of 
possession  is  indispensable  in  either  case." 

The  case  from  which  this  extract  is  taken  was  very  thorongbly 
ftfgned  by  Mr.  John  C.  Bpenoer  for  the  plaintiff,  and  Mr.  Charles 
O'Connor  for  the  defendant,  apd  the  judgment  of  the  court  states  and 
reviews  the  doctrine  on  the  subject  with  much  learning  and  ability. 
It  was  held  that  a  written  order  upon  a  third  person,  for  the  pay- 
ment of  money,  made  by  the  donor,  was  not  the  subject  of  a  valid 
gift,  either  inter  vivos  or  mortis  causa;  and  the  rule  applicable  in  such 
cases,  as  conceded  by  Mr.  O'Connor,  was  stated  by  him,  as  follows : 

"Delivery  tc  the  donee  of  such  an  instrument  as  will  enable  him,  by 
force  of  the  instrument  itself,  to  reduce  the  fund  into  possession,  will  sufflce, 
is  the  plaintiff's  doctrine.  This  might  safely  be  conceded.  It  might  even  be 
conceded  that  a  delivery  oat  of  the  donor's  control  of  an  instrument,  without 
which  he  could  not  recover  the  fund  from  his  debtor  or  agunt,  would  also  suf- 
flce." 

The  same  view,  in  substance,  was  taken  in  deciding  Hewitt  v. 
Kaye,  L.  B.  6  Eq.  198,  which  was  the  case  of  a  check  on  a  banker, 
given  by  the  drawer  mortis  causa,  who  died  before  it  was  possible  to 
present  it,  and  which  was  held  not  to  be  valid.  Lord  Bohiijit,  M. 
B.,  said: 

"  When  a  man  on  his  death-bed  gives  to  another  an  instrument,  such  as  a 
bond,  or  a  promissory  note,  or  an  I  O  U,  he  gives  a  chose  in  action,  and  the 
delivery  of  the  instrument  confers  upon  the  donee  all  the  rights  to  the  chose 
in  action  arising  out  of  the  instrument.  That  is  the  principle  upon  which 
Amis  V.  Witt,  33  Beav.  619,  was  decided,  where  the  doner  gave  the  donee  a 
document  by  which  the  bankers  acknowledged  that  they  held  so  much  money 
belonging  to  the  donor  at  his  disposal,  and  it  was  held  that  the  delivery  of 
that  document  conferred  upon  the  donee  the  right  to  receive  the  money.  But 
a  cheque  is  nothing  more  than  an  order  to  obtain  a  certain  sum  of  money,  and 
it  makes  no  difference  whether  the  money  is  at  a  banker's  or  anywhere  else. 
It  is  an  order  to  deliver  the  money,  and  if  the  order  is  not  acted  upon  in 
the  life-time  of  the  person  who  gives  it,  it  is  worth  nothing." 

Accordingly,  the  vice-chancellor  (In  re  Beak's  Estate,  L.  B.  13  Eq. 
489)  refused  to  sustain  as  a  valid  gift  a  check  upon  a  banker,  even 
although  its  delivery  was  accompanied  by  that  of  the  donor's  pass- 
book. 

The  same  rale,  as  to  an  unpaid  and  anaooepted  check,  was  fol- 
lowed in  Second  Nat.  Bank  of  Detroit  v.  WUlianu,  18  Mich.  282. 
The  principle  is  that  a  check  upon  a  bank  account  is  not  of  itself  an 
equitable  assignment  of  the  fnnd,  (Bank  of  Repvblie  v.  MiUard,  10 
Wall.  152,)  but  if  the  banker  accepts  the  check,  or  otherwise  sub- 
jects himself  to  liability  as  a  trustee,  prior  to  the  death  of  the  donor. 
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the  gift  is  eomplete  and  valid.  Bromley  y.  BrunUm,  L.  B.  -6  Eq. 
276. 

Contrary  deoiaionB  have  been  made  in  reapeot  to  donations  mortis 
causa  of  savings-bank  books,  some  oourts  holding  that  the  book  itself 
is  a  document  of  title,  the  delivery  of  which,  with  that  intent,  is  an 
equitable  assignment  of  the  fund.  Pierce  v.  Boston  Savings  Bank,  129 
Mass.  425;  Hill  v.  Stevenson,  63  Me.  364;  TUUnghast  v.  Wkeaton, 
8  B.  I.  536.  The  contrary  was  held  in  Ashbrook  v.  Ryan,  2  Bnsh, 
228,  and  in  McGonnell  v.  Murray,  3  Ir.  Eq.  460. 

That  a  delivery  of  a  certificate  of  deposit,  such  as  that  described 
in  the  record  in  this  case,  might  constitute  a  valid  donatio  mortis 
causa,  does  not  admit  of  donbt.  It  was  so  decided  in  Amis  v.  Witt, 
83  Beav.  619;  in  Moore-  v.  Moore,  L.  B.  18  Bq.  474;  Hewitt  v. 
Kaye,  L.  B.  6  Eq.  198;  Westerlo  v.  DeWitt,  86  N.  Y.  340.  A 
certificate  of  deposit  is  a  subsisting  chose  in  action  and  represents 
the  fund  it  describes,  as  in  cases  of  notes,  bonds,  and<  other  securi- 
ties, so  that  a  delivery  of  it,  as  a  gift,  constitutes  an  equitable  assign- 
ment of  the  money  for  which  it  calls. 

The  point,  which  is  made  clear  by  this  review  of  the  decisions  on 
the  subject,  as  to  the  nature  and  effect  of  a  delivery  of  a  chose  in  ac- 
tion, is,  as  we  think,  that  the  instrument  or  document  must  be  the 
evidence  of  a  subsisting  obligation  and  be  delivered  to  the  donee,  so 
as  to  vest  him  with  an  equitable  title  to  the  fund  it  represents,  and 
to  divest  the  donor  of  all  present  control  and  dominion  over  it,  abso- 
lutely and  irrevocably,  in  case  of  a  gift  inter  vivos,  but  upon  the  rec- 
ognized conditions  subsequent,  in  case  of  a  gift  mortis  causa;  and 
that  a  delivery  which  does  not  confer  upon  the  donee  the  present 
right  to  reduce  the  fund  into  possession  by  enforcing  the  obligation, 
according  to  its  terms,  will  not  suffice.  A  delivery,  in  terms,  which 
confers  upon  the  donee  power  to  control  the  fund  only  after  the  death 
of  the  donor,  when  by  the  instrument  itself  it  is  presently  payable,  is 
testamentary  in  character,  and  not  good  as  a  gift.  Further  illustra- 
tions and  applications  of  the  principle  may  be  found  in  the  following 
cases:  Powell  v.  HeUiear,  26  Beav.  ^61;  ReddeU  v.  Dobree,  10  Sim. 
244;  Farquharson  v.  Cave,  2  Colly.  356;  Hatch  Y.Atkinson,  66  Me. 
324;  Bunn  v.  Markham,  7  Taunt.  224;  Coleman  v.  Parker,  114 
Mass.  30;  Wing  v.  Merchant,  57  Me.  388;  McWUlie  v.  Van  Vacter, 
35  Miss.  428;  Egerton  y.Egerton,  17  N.  J.  Eq.  420;  Miehener  v. 
Dale,  23  Pa.  St.  59. 

The  application  of  these  principles  to  the  eircnmstanoes  of  the  pres- 
ent case  require  the  conclusion  that  the  appellant  acquired  no  title 
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to  the  fond  in  oontroTeray,  by  the  indorsement  and  delivery  of  the 
certificate  of  deposit.  The  certificate  was  payable  on  demand;  and  it 
is  unquestionable  that  a  delivery  of  it  to  the  donee,  with  an  indorse- 
ment in  blank,  or  a  special  indorsement  to  the  donee,  or  without  in-' 
dorsement,  would  have  transferred  the  whole  title  and  interest  of  the 
donor  in  the  fnnd  represented  by  it,  and  might  have  been  valid  as  a 
donatio  mortis  caiua.  That  transaction  would  have  enabled  the  donee 
to  reduce  the  fund  into  actual  possession,  by  enforcing  payment  ac- 
cording to  the  terms  of  the  certificate.  The  donee  might  have  for- 
borne to  do  BO,  but  that  would  not  have  affected  his  right.  It  cannot 
be  said  that  obtaining  payment  in  the  life-time  of  the  donor  would 
have  been  an  unauthorized  use  of  the  instrument,  inconsistent  with 
the  nature  of  the  gift;  for  the  gift  is  of  the  money,  and  of  the  certificate 
of  deposit,  merely  as  a  means  of  obtaining  it.  And  if  the  donee  had 
drawn  the  money,  upon  the  surrender  of  the  certificate,  and  the  gift 
had  been  subsequently  revoked,  either  by  act  of  the  donor  or  by  oper- 
ation of  law,'  the  donee  would  be  only  under  the  same  obligation  to 
return  the  money,  that  would  have  existed  to  return  the  certificate,  if 
he  had  continued  to  hold  it  uncollected. 

But  the  actual  transaction  was  entirely  different.  The  indorsement, 
which  accompanied  the  delivery,  qualified  it,  and  limited  and  restrained 
the  authority  of  the  donee  in  the  collection  of  the  money,  so  as  to  for- 
bid its  payment  until  the  donor's  death.  The  property  in  the  fnnd 
did  not  presently  pass,  but  remained  in  the  donor,  and  the  donee  was 
excluded  from  its  possession  and  control  during  the  life  of  the  donor. 
That  qualification  of  the  right,  which  would  have  belonged  to  him  if 
he  had  become  the  present  owner  of  the  fnnd,  establishes  that  there 
was  no  delivery  of  possession,  according  to  the  terms  of  the  instru- 
ment, and  that  as  the  gift  was  to  take  effect  only  upon  the  death  of 
the  donor,  it  was  not  a  present  executed  gift  mortis  causa,  but  a  test- 
amentary disposition,  void  for  want  of  compliance  with  the  statute 
of  wills.  The  right  conferred  upon  the  donee  was  that  expressed 
in  the  indorsement;  and  that,  instead  of  being  a  transfer  of  the 
donor's  title  and  interest  in  the  fund,  as  established  by  the  terms  of 
the  certificate  of  deposit,  was  merely  an  order  upon  the  bank  to  pay 
to  the  donee  the  money  called  for  by  the  certificate,  upon  the  death 
of  the  donor.  It  was,  in  substance,  not  an  assignment  of  the  fund 
on  deposit,  but  a  check  upon  the  bank  against  a  deposit,  which,  as  is 
shown  by  all  the  authorities  and  upon  the  nature  of  the  case,  cannot 
be  valid  as  a  donatio  mortis  causa,  even  where  it  is  payable  in  prasenti, 
unless  paid  or  accepted  while  the  donor  is  alive ;  how  much  less  so 
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when,  as  in  the  present  case,  it  is  lAade  payable  only  upon  bit 
death. 

The  case  is  not  distingnishable  from  MitcheU  t.  Smith,  4  De  G.,  J.  k 
S.  422,  where  the  indorsement  upon  promissory  notes  claimed  as  a  gift 
was,  "I  beqaeath — ^pay  the  within  contents  to  Simon  Smith,  or  his 
order,  at  my  death."  Lord  Justice  Tcbhbb  said :  "In  order  to  render 
the  indorsement  and  delivery  of  a  promissory  note  eSeotual  they 
mast  be  such  as  to  enable  the  indorsee  himself  to  indorse  and  nego- 
tiate the  note.  That  the  respondent,  Simon  Smith,  could  not  have 
done  here  daring  the  testator's  life. "  It  was  accordingly  held  that 
the  disposition  of  the  notes  was  testamentary  and  invalid. 

It  cannot  be  said  that  the  condition  in  the  indorsement  which  for- 
bade payment  until  the  donor's  death  was  merely  the  condition  at- 
tached by  the  law  to  every  such  gift ;  because  the  condition  which 
inheres  in  the  gift  inortis  eauaa  is  a  subsequent  condition,  that  the 
subject  of  the  gift  shall  be  returned  if  the  gift  fails  by  revocation.  In 
the  mean  time  the  gift  is  executed,  the  title  has  vested,  the  dominion 
»nd  control  of  the  donor  has  passed  to  the  donee.  While  here  the 
condition  annexed  by  the  donor  to  his  gift  is  a  condition  precedent 
which  most  happen  before  it  becomes  a  gift,  and,  as  the  contingency 
contemplated  is  the  donor's  death,  the  gift  cannot  be  executed  in  his 
life-time,  and,  consequently,  can  never  take  effect. 

This  view  of  the  law  was  the  one  taken  by  the  eirooit  court  as  the 
basis  of  its  deo.ee,  in  which  we  accordingly  find  no  error.  It  is,  ac- 
cordingly, afidimed. 

Mr.  Justice  ItfniiiBB  did  not  dt  in  this  cause,  and  iook  no  part  in 
its  decision. 


(108  U.  B.  UB) 

Hilton  v.  Diokinsor. 
(March  36. 1888.) 

AFFBAIi — JtTRISDTOTIOir — AXOXTST  IK  CoHTBOVSRST — OiHMB-APPKAIA 

The  suprem«  court  has  Juriadiction,  on  writ  of  error  or  appeal  by  Uia  plaintiff  be- 
low, when  he  sues  for  as  much  or  more  than  the  statutoiy  amount  required  to 
give  jurigdiction,  and  recovers  nothing,  or  recovers  only  a  sum  which,  being 
deducted  from  the  amount  or  value  sued  for,  leaves  a  sum  equal  to  or  mora 
than  the  jurisdictional  limit,  for  which  he  failed  to  get  a  judgment  or  decrea 

On  error  or  appeal  by  a  defendant  the  supreme  court  has  jurisdiction  when  the  re 
covery  against  him  is  as  much  in  amount  or  value  as  is  required  to  bring  a  case 
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into  this  court,  and  when,  having  pleaded  a  set-ofl  orcoaater-clatm  for  enough 
to  i^ve  the  court  Jurisdiction,  he  is  defeated  upon  hii  plea  altogether,  or  re- 
coven  only  an  amount  or  value  which,  being  deducted  from  hit  claim  at 
pleaded,  leaves  enough  to  confer  juriadiction,  which  has  not  been  allowed. 

The  amount  as  stated  in  the  body  of  the  declaration,  and  not  merely  the  damages 
alleged,  or  the  prayer  for  judgment,  at  Itsoonclorion,  mnst  be  considered  In  d«- 
termining  whether  this  court  can  take  Jurisdiction. 

Let  T.  Walton,  I  WaU.  837,  followed. 

Appeal  from  the  Supreme  Goart  of  the  Diatriot  of  Golnmbia.  On 
motion  to  dismisa. 

F.  P.  B.  Sandt,  for  Hilton. 

Fratik  W.  Haekett,  for  Dickinson. 

M.  F.  Morris,  for  Devlin. 

Waitb,  C.  J.  This  was  a  bill  of  interpleader  filed  by  Charles  D. 
Gilmore  against  Benjamin  S.  Hilton,  William  H.  Diokinson,  John 
Devlin,  and  others,  to  detfarmine  the  ownership  of  $2,600,  which 
Gilmore  held  as  trustee.  The  fund  was  paid  into  court,  and  when 
the  decree  below  was  rendered  had  increased  by  investment  to  more 
than  $3,000.  Hilton,  Diokinson,  and  Devlin  each  claimed  the  whole. 
The  court,  at  special  term,  decreed  the  whole  to  Hilton.  From  this 
decree  both  Diokinson  and  Devlin  appealed  to  the  general  term. 
There  the  decree  at  special  term  was  modified  do  as  to  direct  the 
payment  of  the  fund  to  Hilton  and  Diokinson  in  equal  moieties, 
and  to  adjudge  the  costs  against  Devlin  alono.  Hilton  took  an 
appeal  to  this  court  from  this  decree,  "in  so  far  as  it  modifies  the 
decree  of  the  court  below,  to-wit,  the  special  term  in  equity,"  and 
citation  was  issued  to  Dickinson  alone.  This  appeal  was  docketed 
here  in  due  time.  An  appeal  was  also  allowed  Devlin  at  the  time  the 
decree  was  rendered,  but  that  appeal  has  never  been  entered  in  this 
court.  There  was  no  appearance  of  counsel  or  security  for  costs 
within  the  time  squired  by  law.  Dickinson  now  moves  to  dismiss 
the  appeal  of  Hilton,  on  the  ground  that  the  value  of  the  matter  in 
dispute  does  not  exceed  $2,500,  and  to  docket  and  dismiss  under  the 
ninth  rule  the  appeal  of  Devlin.  Devlin  also  appears  by  counsel,  and 
presents  an  assignment  to  him  from  Diokinson  of  all  interest  in  the  liti* 
gation,  which  was  executed  before  the  decree  was  modified  at  general 
term.  He,  therefore,  insists  that  Dickinson  has  no  right  to  move  in 
the  premises,  and  asks  that  the  appearance  of  his  own  counsel  be  en- 
t«red. 

At  the  last  term,  in  the  ease  of  The  8.  S.  O$bome,  105  U.  S.  451, 
it  was  decided  that  "cross-appeals  must  be  proseonted  like  other  ap- 
peals.    Every  appellant,  to  entitle  himself  to  be  heard  on  his  own 
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appeal,  mast  appear  here  as  an  actor  in  his  awa.  behalf  by  having 
the  appearance  of  counsel  entered,  and  giving  the  seoarity  required 
by  the  rales."  In  that  case  the  appeal  had  been  docketed,  but  long 
after  the  time  when  bylaw  it  ahoold  have  been  done,  and,  following  the 
rule  announced  in  Origsby  v.  Pttreell,  99  U.  S.  605,  it  was  dismissed 
for  want  of  prosecution.  Inasmuch,  therefore,  as  we  would  not  hear 
the  oross-appeal  if  it  should  be  entered  at  this  time,  we  deny  the  mo- 
tion  of  Devlin  to  have  the  appearance  of  eoonsel  entered  on  that  ap- 
peal, and  of  our  own  motion  dismiss  it  for  want  of  prosecution.  It 
is  a  matter  of  no  importance  that  the  motion  to  dismiss  the  appeal 
of  HUion  b  made  by  Dickinson  after  he  has  parted  with  his  interest 
in  the  decree,  for  if,  on  looking  into  a  record,  we  find  we  have  no 
jurisdiction,  it  is  our  duty  to  dismiss  on  our  own  motion  without  wait- 
ing the  action  of  the  parties.  The  question  is  then  presented  whether 
upon  the  face  of  this  record  it  appears  that  the  valae  of  the  matter 
in  dispute,  for  the  purpose  of  our  jurisdiction,  exceeds  $3,600,  and 
that  depends  on  whether  the  "matter  in  dispate"  is  the  whole  amoont 
claimed  by  Hilton  below,  or  only  the  difference  between  what  he  has 
recovered  and  what  he  sued  for.  Bo  far  as  we  have  been  able  to  dis- 
cover, this  precise  point  has  never  before  been  passed  upon  in  any 
reported  case.  There  are  expressions  in  the  opinions  of  the  court  in 
some  cases  which  may  be,  and  probably  are,  broad  enough  to  sustain 
the  jurisdiction,  but  these  expressions  are  fonnd  where  the  facts  did 
not  require  a  decision  of  the  question  now  formally  presented. 

Li  Wilson  V.  Daniel,  decided  in  1798,  and  reported  in  8  Dall.  401, 
upon  a  writ  of  error  brought  by  a  defendant  below  from  a  judgment 
against  him  for  less  than  $2,000,  it  was  held  that  the  jnrisdietion  of 
this  court  depended,  not  on  the  amount  of  the  judgment,  but  "on  the 
matter  in  dispute  when  the  action  was  institated."  Chief  Justice 
EiiLBwoBTH,  in  his  opinion,  said: 

"If  the  sum  or  value,  found  by  a  verdict,  was  considered  as  the  rale  to  as- 
certain  the  magnitude  of  the  matter  in  dispute,  then,  whenever  less  than' 
92,000  was  found,  a  defendant  could  have  no  relief  against  the  most  erroneoas 
and  injurious  judgment,  though  the  plaintiff  would  have  a  right  of  removal 
and  revision  of  the  cause,  his  demand  (which  1b  alone  to  govern  him)  being 
for  more  than  92,000.  It  is  not  to  be  presumed  that  the  legislature  intended 
to  give  any  party  such  an  advantage  over  bis  antagonist;  and  it  ought  to  be 
avoided,  as  it  maybe  avoided,  by  the  fair  and  reasonable  inteipretation,  which 
bas  been  pronounced." 

Mr.  Justice  Ibbdeu^,  in  a  dissenting  opinion,  thus  states  the  argu- 
ment on  the  other  side : 
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*  The  true  mottve  for  Introducing  the  proTision,  which  is  under  considera- 
tion, into  the  Judicial  ut,  is  evident  When  the  legislature  allowed  a  writ  of 
error  to  the  supreme  court,  it  was  considered  tliat  the  court  was  held  per- 
manentlj  at  the  seat  of  the  national  government,  remote  from  many  parts  of 
the  Union,  and  that  it  would  be  inconvenient  and  oppressive  to  bring  suitors 
hither  for  objects  of  small  importance.  Hence,  it  was  provided,  that  unless 
the  matter  in  dispute  exceeded  the  sum  or  value  of  $2,000,  a  writ  of  error 
should  not  be  issued.  But  the  matter  in  dispute  here  meant,  is  the  matter  in 
dispute  on  the  writ  of  error." 

In  Cooke  v.  Woodrow,  5  Cranch,  13,  decided  in  1809,  trover  had 
been  brought  in  the  circuit  court  of  the  District  of  Columbia  for  sun- 
dry household  goods,  and  the  judgment  was  in  favor  of  the  defend- 
ants. Upon  a  writ  of  error  by  the  plaintiff  below,  a  question  arose 
as  to  the  way  in  which  the  value  of  the  matter  in  dispute  should  be 
ascertained,  and  Chief  Justice  MiiBSHALti,  in  announcing  the  decision, 
said :  "If  the  judgment  below  he  for  the  plaintiff,  that  judgment  as- 
certains the  value  of  the  matter  in  dispute;  but  when  the  judgment 
below  is  rendered  for  the  defendant,  this  court  has  not,  by  any  rule 
or  practice,  fixed  the  mode  of  ascertaining  that  value." 

Three  years  afterwards  the  case  of  Wise  v.  Caiumhian  Turnpike  Co. 
was  before  the  court,  which  is  very  imperfectly  reported  in  7  Cranch, 
276.  On  referring  to  the  original  record  we  find  that  under  a  provision 
of  the  charter  of  the  turnpike  company  (2  St.  672,  e.  26,  §  6)  commis- 
sioners were  to  be  appointed  by  the  oironit  court  of  the  District  of 
Columbia  to  decide  upon  the  compensation  to  be  paid  the  owners  of 
land  for  damages  growing  out  of  the  appropriation  of  their  property 
to  the  use  of  the  company.  AH  awards  of  the  commissioners  were 
to  be  filed  in  the  circuit  court,  and,  unless  set  aside  by  the  court, 
were  to  be  final  and  conclusive  between  the  parties,  and  recorded  by 
the  clerk.  Wise  &  Lyim  presented  a  olaim  to  the  commissioners, 
and  were  swarded  $45.  On  the  return  of  the  award  to  the  court 
they  filed  exceptions,  and,  among  other  things,  claimed  that  they 
should  have  been  allowed  at  least  $300,  but  the  court  confirmed  the 
award.  They  then  brought  the  case  to  this  court  by  writ  of  error, 
and  the  turnpike  company  moved  to  dismiss  because  the  value  of  the 
matter  in  dispute  did  not  exceed  $100,  that  being  then  the  jurisdictional 
limit  on  appeals  and  writs  of  error  from  the  circuit  court  of  the  Dis- 
trict of  Columbia.  The  decision  of  the  case  is  reported  as  follows : 
"It  appearing  that  the  sum  awarded  was  only  $45,  the  court,  all  th« 
judges  being  present,  decided  that  they  had  no  jorisdiotion,  although 
the  sum  claimed  by  Wise  &  Lynn,  before  the  oommis^oners  of  tho 
road,  was  more  than  1100." 
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In  Peyton  v.  Robertson,  9  Wheat.  527,  Teplevin  had  been  btongbt 
for  the  recovery  of  personal  property  distrained  for  rent.  The  de- 
fendant in  the  action  aoknowledged  the  taking  of  the  goods  aa  charged 
in  the  declaration,  bat  justified  it  as  a  distress  for  the  sum  of  $591, 
dae  for  rent  in  arrear,  and  recovered  a  judgment  against  the  plaintiff 
for  that  amount.  The  plaintiff  then  brought  the  case  to  this  court 
-  by  writ  of  error,  and  insisted  that  as  the  damages  laid  in  the  declar- 
ation exceeded  the  jurisdictional  limit  his  writ  ought  not  to  be  dis- 
missed; but  the  court  said,  through  Chief  Justice  Ma.bsh  .ll:  "If  the 
replevin  be,  as  in  this  case,  of  property  distrained  for  rent,  the 
amount  for  which  the  avowry  is  made  is  the  real  matter  in  dispute. 
The  damages  are  merely  nominal.  If  the  writ  be  issued  as  a  means 
of  trying  the  title  to  property,  it  is  in  the  natore  of  detinue,  and  the 
value  of  the  article  replevied  is  the  matter  in  dispute."  The  writ  oJ 
error  was  accordingly  dismissed. 

The  case  of  Gordon  v.  Ogden,  8' Pet.  83,  was  decided  in  1830. 
There  the  action  was  instituted  for  the  violation  of  a  patent,  and  the 
amount  of  the  recovery  in  damages  was  $400  by  the  verdict  of  a  jury. 
The  damages  laid  in  the  declaration  were  |2,600.  The  defendant 
brought  the  writ  of  error,  and  on  a  motion  to  dismiss  because  the 
value  of  the  matter  in  dispute  was  not  enough  to  give  jurisdiction 
Chief  Justice  Mabshall,  speaking  for  the  court,  said : 

«Tbe  Juriadiotion  of  the  court  has  been  supposed  to  depend  on  the  sum  or 

value  of  the  matter  in  dispute  in  this  court,  not  on  that  which  was  in  dispute 
in  the  circuit  court  If  the  writ  of  error  be  brought  by  the  plaintiff  ImIow, 
then  the  sum  which  his  declaration  shows  to  be  due  may  be  still  recovered 
should  the  judgment  for  a  smaller  sum  be  reversed;  and  consequently  the 
whole  sum  claimed  is  still  in  dispute.  But  if  the  writ  of  error  be  brought  bv 
the  defendant  in  the  original  action,  the  judgment  of  this  court  can  only  af- 
Orm  that  of  the  circuit  court,  and  consequently  the  matter  in  dispute  cannot 
exceed  the  amount  of  the  judgment  Nothing  but  that  Judgment  is  in  dis- 
pute l)etweeD  the  parties." 

Then,  referring  to  WiUon  y.  Daniel,  evpra,  he  said : 

"Although  that  case  was  decided  by  a  divided  court,  and  althongfa  we  think 
that,  upon  the  true  construction  of  the  twenty-second  section  of  the  judicial 
act,  the  jurisdiction  depends  upon  the  sum  in  dispute  between  the  parties,  as 
the  case  stands  upon  the  writ  of  error,  we  should  be  much  inclined  to  adhere 
to  the  decision  in  Wilson  v.  Daniel  liad  not  a  contrary  praccioe  since  pre- 
vailed. •  •  •  The  case  of  Wise  v.  Columbian  Turnpike  Co.  7  Cranch, 
276,  was  dismissed  because  the  sum  for  which  judgment  was  rendered  in  the 
circuit  court  was  not  sufHcient  to  give  jurisdiction,  although  the  claim  before 
the  cummisBioners  of  the  road,  which  was  the  cause  of  action  and  the  matter 
in  dispute  in  the  circuit  court,  was  sufficient    *    *    *    Since  this  decision 
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we  do  not  recollect  thst  the  queation  has  ever  been  made.  The  sUent  prac- 
tice of  the  court  has  conformed  to  it.  The  reason  of  the  limitation  la  that 
the  expense  of  litigation  in  this  court  ought  not  to  be  incurred  anlesn  the 
matter  in  dispute  exceeds  82,000.  This  reason  applies  only  to  the  matter  in 
iispute  between  the  parties  in  this  court." 

The  -writ  of  error  was  oonseqaently  dlBmisaed,  »II  the  judges  agree- 
iog  that  there  was  no  jarisdiction.  This  oaae  was  followed  at  the 
same  term  in  Smith  t.  Honey,  8  Pet.  469. 

Nothing  farther  of  importance  connected  with  the  particular  ques- 
tion we  are  now  Gonsidering  appears  in  the  reported  cases  until  1844, 
when,  in  Knapp  v.  Bankt,  2  How.  73,  which  was  a  writ  of  error 
brought  by  a  defendant  against  whom  a  judgment  had  been  rendered 
for  less  than  $2,000,  Mr.  Justice  Stobt  said  for  the  eourt : 

"  The  distincti(m  constantly  maintaiued  is  this:  Where  the  plaintiff  sues 
for  an  amount  exceeding  $2,000,  and  the  ad  damnum  exceeds  $2,000,  if  by 
reason  of  any  erroneous  ruling  of  the  court  below,  the  plaintift  recovers  noth- 
ing, qr  less  than  $2,000,  there  the  sum  claimed  by  the  plaintiff  is  the  sum  in 
controversy  for  which  a  writ  of  error  will  lie.  But  if  a  verdict  is  given 
against  the  defendant  for  aless  snm  than  $2,000,  and  a  judgment  passes  against 
him  accordingly,  there  it  Is  obvious  that  there  is,  on  th6  part  of  the  defendant, 
nothing  in  controversy  beyond  the  sum  for  which  the  judgment  was  given; 
and  consequently  he  is  not  entitled  to  any  writ  of  error.  We  cannot  look  be- 
yond the  time  of  the  judgment  in  order  to  ascertain  whether  a  writ  of  error 
lies  or  not" 

The  rule  as  thus  stated  by  Mr.  Justice  Stobt,  was  cited  in  Walker 
V.  U.  S.  4  WaU.  163,  and  in  MerrUi  v.  Patty,  16  WaU.  845.  But 
these  were  cases  in  which  the  question  was  as  to  the  right  of  a  de- 
fendant to  bring  up  for  review  a  judgment  against  himself  for  less 
than  $2,000. 

In  Ryan  r.  Bindley,  1  Wall.  66,  the  plaintiff  below  sued  for  $2,000, 
and  the  defendant  pleaded  set-off  to  the  amount  of  $4,000.  Under 
such  a  plea,  if  the  set-off  had  been  sustained,  the  defendant  would 
have  been  entitled  to  a  judgment  for  the  difference  between  the 
amount  of  his  claim  and  that  established  by  the  plaintiff.  The  plain- 
tiff recovered  a  judgment  for  $575.85,  and  the  defendant  brought  a 
writ  of  error,  upon  which  jurisdiction  was  sustained  because  the  de- 
fendant sought  to  defeat  the  judgment  against  him  altogether,  and 
to  recover  a  judgment  in  his  own  favor  and  against  the  plaintiff  for 
at  least  two  thousand  dollars,  and  possibly  four  thousand.  Thus  the 
matter  in  dispute  in  this  eourt  exceeded  $2,000. 

In  Pierce  T.  Wade,  100  U.  S.  444,  the  action  was  replevin  for  oat- 
tie.     A  judgment  was  rendered  in  favor  of  the  plaintiffs  for  the  most 
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0*  the  cattle  taken  on  the  writ,  bat  against  them  for  1 1,400,  the  value 
ol  some  that  were  taken  which  did  not  belong  to  them.  They  brought 
the  case  here  by  writ  of  error,  but  the  writ  was  dismissed  on  the 
ground  that  the  matter  in  dispute  was  only  the  part  of  the  cattle  for 
which  judgment  had  been  rendered  against  the  plaintiffs,  the  court 
remarking  that  "the  plaintiffs  recovered  everything  else  which  they 
claimed,  and  the  judgment  against  them  is  less  than  $5,000." 

In  Lamar  v.  Micou,  104  U.  S.  465,  where  the  appeal  was  taken 
by  a  defendant  from  a  decree  against  him  for  less  than  $5,000,  it 
was  held  that  if  the  set-off  or  counter-claim  relied  on  would  only  have 
the  effect  of  reducing  the  amount  of  the  recovery,  without  entitling 
the  defendant  to  a  decree  in  his  own  favor,  there  was  no  jurisdiction. 
We  nnderstand  that  Wilson  v.  Daniel  is  overruled  by  Gordon  v.  Ogden, 
in  which  Chief  Justice  Marshall  states  the  opinion  of  the  court  to  be 
that  "the  jurisdiction  of  the  court  depends  upon  the  sum  in  dispute 
between  the  parties,  as  the  case  stands  upon  the  writ  of  error,"  and 
that  WiUon  v.  Daniel  was  not  followed  because  "a  contrary  practice  had 
since  prevailed."  It  is  undoubtedly  true  that  until  it  is  in  some  way 
shown  by  the  record  that  the  sum  demanded  is  not  the  matter  in  dis- 
pute, that  sum  will  govern  in  all  questions  of  jurisdiction,  but  it  is 
equally  true  that  when  it  is  shown  that  the  sum  demanded  is  not  the 
real  matter  in  dispute,  the  sum  shown,  and  not  the  sum  demanded, 
will  prevail.  Lee  v.  Watson,  1  Wall.  337;  Schacker  v.  Hartford  Fire 
Ins.  Co.  93  U.  3.  241;  Graif  v.  Blanchard,  97  U.  S.  565, ^  TinUman 
V.  National  Bank,  100  IT.  S.  6 ;  Banking  Ass'n  v.  Insurance  Ass'n,  102 
U.  S.  121.  Under  this  rule  it  has  always  been  assumed,  since  Cooke 
V.  Woodrow,  titpra,  that  when  a  defendant  brought  a  case  here,  the 
judgment  or  decree  against  him  governed  our  jurisdiction,  unless  he 
had  asked  affirmative  relief,  which  was  denied;  and  this  because,  as 
to  him,  jurisdiction  depended  on  the  matter  in  dispute  here.  As  the 
original  demand  against  him  was  for  more  than  our  jurisdictional 
limit,  and  the  recovery  for  less,  the  record  shows  that  he  was  success- 
ful below  as  to  a  part  of  his  defense,  and  that  his  object  in  bringing 
the  case  here  was  not  to  secure  what  he  had  already  got,  but  to  get 
more.  As  to  him,  therefore,  the  established  rule  is  that,  unless  the 
additional  amount  asked  for  is  as  much  as  oar  jorisdiotion  requires, 
we  cannot  review  the  case.  i 

VTe  are  unable  to  see  any  difference  in  principle  between  the  posi- 
tion ct  a  plaintiff  and  that  of  a  defendant  as  to  suoh  a  case.  The 
plaintiff  sues  for  as  much  as,  or  more  than,  the  sum  required  to  give 
us  jurisdiction,  and  recovers  less.    He  does  not,  any  more  than  a  de- 
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fendant,  hnng  a  case  here  to  seonre  what  he  has  already  got,  bat  to 
get  more.  If  ve  take  a  case  for  him  when  the  additional  amount  he 
asks  to  recover  is  less  than  we  can  consider,  he  has  "an  advantage 
over  his  antagonist,"  such  as,  in  the  language  of  Chief  Justice  Ells- 
woBTH,  tupra,  "it  is  not  to  be  presamed  it  was  the  intention  of  the 
legislature  to  give."  Such  a  result  ought  to  be  avoided,  and  it  may 
be  bj  holding,  as  we  do,  that,  as  to  both  parties,  the  matter  in  di8> 
pate,  on  which  our  jorisdietion  depends,  is  the  matter  in  dispute 
"between  the  parties  as  the  case  stands  upon  the  writ  of  error"  or 
appeal;  that  is  to  say,  as  it  stands  in  this  coart.  That  was  the 
question  in  Wilson  v.  Daniel,  where  it  was  held  that,  to  avoid  giving 
one  party  an  advantage  over  another,  it  was  necessary  to  make  jaris> 
diction  depend  "on  the  matter  in  dispute  when  the  action  was  insti- 
tnted."  When,  therefore,  that  case  was  overruled  in  Gordon  v.  Ogden, 
and  it  was  held,  as  to  a  defendant,  that  his  rights  depended  on  the 
matter  in  dispute  in  this  court,  we  entertain  no  doubt  it  was  the 
intention  of  the  court  to  adopt  as  an  entirety  the  position  of  Mr. 
Justice  IbbdbUi  in  his  dissenting  opinion,  and  to  put  both  sides  upon 
an  equal  footing.  Certainly  it  could  not  have  been  intended  to  give 
a  plaintiff  any  advantage  over  a  defendant,  when  there  is  nothing  in 
the  law  to  show  any  such  superiority  in  position. 

Under  this  rule  we  have  jurisdiction  of  a  writ  of  error  or  appeal  by 
a  plaintiff  below  when  he  sues  for  as  much  as  or  more  than  our  juris- 
diction requires  and  recovers  nothing,  or  recovers  only  a  sum  which, 
being  deducted  from  the  amount  or  value  sued  for,  leaves  a  sum 
equal  to  or  more  than  our  jurisdictional  limit,  for  which  he  faUed  to 
get  a  judgment  or  decree.  And  we  have  jurisdiction  of  a  writ  of 
error  or  appeal  by  a  defendant  when  the  recovery  against  him  is  aa 
much  in  amonnt  or  value  as  is  required  to  bring  a  case  here,  and 
when,  having  pleaded  a  set-off  or  counter-claim  for  enough  to  give  us 
jurisdiction,  he  is  defeated  upon  his  plea  altogether,  or  recovers  only 
an  amount  or  value  which,  being  deducted  from  his  claim  as  pleaded, 
leaves  enough  to  give  us  jurisdiction,  which  has  not  been  allowed. 
In  this  connection  it  is  to  be  remarked  that  the  "amount  as  stated 
in  the  body  of  the  declaration,  and  not  merely  the  damages  alleged, 
or  the  prayer  for  judgment,  at  its  conclusion,  must  be  considered  in 
determining  whether  this  court  can  take  jniisdiction."  Lm  t.  Wat- 
son,  and  the  other  cases  cited  in  connection  therewith,  mpra.  The 
same  is  true  of  the  counter-claim  or  set-off.  It  is  the  actual  matter 
in  dispute  as  shown  by  the  record,  and  not  the  ad  damnum  alone, 
which  must  be  looked  to. 
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Applying  this  role  to  the  preseat  oase,  it  is  apparent  we  hare  no 
jarisdiotion.  The  original  matter  in  dispute  was  $3,000.  On 
appeals  from  the  supreme  court  of  the  District  of  Columbia  we  have 
jurisdiction  only  when  the  matter  in  dispute  exceeds  $2,500.  Hilton 
recovered  below  one-half  of  the  $3,000.  It  follows  that  as  to  him 
the  matter  in  dispute  in  this  court  is  only  $1,600^ 

The  appeal  of  Hilton  is  dismissed  for  want  of  jurisdiction,  and 
that  of  Devlin  for  want  of  prosecution. 


(107  U.  S.  681) 

IfsHPHis  &  0.  B.  Go.  V.  Stati  or  Aubaxa,  for  the  Use,  ete. 

(AprU  a,  1883.) 

Remotai.  or  Oadbb— CoBTOBATioN— CmzKXBHir  nr  Sstxbai.  Statu, 

Hm  MemphU  A  Charleston  Railroad  Company  to  made  t^  the  atatutea  of  Alabama 
an  Alabama  corporation ;  and,  although  prerioosly  incorporated  in  Tennessea- 
also,  cannot  remora  into  the  ciicnit  court  of  the  United  Statea  a  suit  brought 
agaiuat  it  in  Alabama  by  a  citizen  of  Alabama. 

Appeal  from  the  Girooit  Court  of  the  United  States  fox  the  North- 
ern District  of  Alabama. 

W.  Y.  C.  Humet,  for  appellant. 

No  counsel  for  appellee. 

Gbay,  J.  This  action  was  brought  by  the  state  of  Alabama,  for 
the  use  of  Jackson  county,  in  a  court  of  that  state,  against  a  railroad 
corporation  whose  road  passed  through  that  state  and  county,  to  re- 
cover the  amount  of  a  county  tax  assessed  upon  its  property.  It  was 
removed  into  the  circuit  court  of  the  United  States  for  the  noi-them 
district  of  Alabama,  upon  the  petition  of  the  corporation,  alleging 
that  it  was  a  citizen  of  the  state  of  Tennessee  and  the  plaintiff  was  a 
citizen  of  Alabama.  Upon  the  motion  of  the  plaintiff,  and  the  in- 
troduction in  evidence  <A  the  acts  of  the  legislatures  of  Tennessee, 
Alabama,  and  Mississippi,  relating  to  the  defendant  corporation,  and 
of  its  organization  under  those  acts,  the  circuit  court,  following  its 
own  decision  in  Coptland  t.  Memphis  <t  C.  B.  Co.  8  Woods,  651,  re- 
manded the  oase  to  the  state  court,  upon  the  ground  that  the  defend- 
ant was  a  corporation  churtered  by  the  state  of  Alabama ;  and  from 
the  order  remanding  the  case  the  defendant  appealed. 

The  question  decided  by  the  circuit  court,  and  argued  by  the  ^- 
pellant,  depends  upon  the  provisions  of  the  statutes  of  Alabama. 
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The  first  act  of  the  legislatnre  of  Alabama  apoa  the  subjeot,  passed 
on  the  seventh  of  Jannaty,  1850,  is  entitled  "An  aot  to  incorporate  the 
tfemphis  &  Charleston  Railroad  Company,"  and  has  this  preamble: 

"  Whereas  an  act  was  passed  by  the  state  of  Tennessee,  bearing  date  the 
Becond  day  of  February,  1846,  and  the  same  was  amended  by  an  act  of  the 
same  state,  dated  Febraary  4, 1848,  for  the  formation  of  a  company,  under  the 
name  and  style  of  the  Memphis  &  Charleston  Railroad  Company,  for  the  pur- 
pose of  establishing  a  communication  by  railroad  between  Memphis,  Tennes- 
see, and  Charleston,  South  Carolina;  and  whereas  it  is  believed  that  the  most 
eligible  route  for  said  road  is  through  a  portion  of  this  state;  and  whereas  it 
is  also  believed  that  great  and  lasting  benefits  will  accrue  to  the  inbabitante 
of  this  state  from  said  improvement;  therefore    *    «    •" 

It  then  proceeds,  in  the  first  section,  to  provide  that  "the  said  eom- 
pany  shall  have  the  right  of  way  through  the  territory  of  this  state  to 
c.>nstract  their  road"  between  certain  points  named,  "and  said  com- 
pany shall  have  and  enjoy  all  the  rights,  powers,  and  privileges 
granted  to  them  by  the  aot  of  incorporation  above  mentioned,  and 
shall  be  snbjeot  to  all  the.  liabilities  and  restrictions  imposed  by  the 
same,  together  -mth  the  following  requirements." 

The  second  section  provides  that  "in  the  event  said  road  shall  be 
located  through  Tnscambia,  it  shall  be  the  doty  of  the  company  to 
construct  a  branch  to  Florence;  and  in  the  event  said  road  shall  pass 
on  the  north  side  of  the  Tennessee  river  near  Florence,  it  shall  be  the 
dnty  of  said  company  to  construct  a  branch  to  Tuscumbia,  provided 
that  the  subscription  in  the  town  or  count;  applying  for  each  branch 
shall  be  fully  sufficient  to  pay  the  cost  of  the  same." 

The  third  section  provides  that  "the  said  company  shall  be  author- 
ised  and  required  to  open  books  for  the  subscription  of  stock  in  the 
capital  of  said  corporation  in  the  state  of  Alabama,  so  as  to  afford 
the  citizens  thereof  an  opportunity  to  take  stock  to  the  amount  of 
$1,500,000  of  the  capital  of  said  company;  provided  that  if  said 
$1,500,000  be  not  subscribed  in  Alabama  within  90  days  after  the 
books  are  opened,  then  it  may  be  taken  elsewhere." 

The  fourth  section  provides  that  "the  said  company  shall,  at  the 
first  meeting  of  the  stockholders,  designate  a  time  when,  and  a  place 
or  places  in  North  Alabama  where,  for  the  convenience  of  the  citi- 
zens of  the  state  who  may  be  stockholders,  the  subsequent  election 
for  directors  shall  be  held,  and  shall  give  notice  thereof  in  one  or 
more  newspapers  published  in  North  Alabama;  and  said  elections 
shall  be  held  at  the  same  time  both  in  this  state  and  in  Tennessee. " 
V.2— -28 
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The  fifth  seoiion  provides  that  "the  moneys  snbaoribed  by  the  cit- 
izens of  Alabama,  whether  by  the  state,  eonnties,  corporations,  or 
individuals,  shall  first  be  applied  to  the  oonstroction  of  the  road 
within  the  limits  of  the  state  of  Alabama,  and  said  moneys  shall  be 
placed  in  some  safe  depository  in  North  Alabama  until  required  for 
use,  provided  that  nothing  in  this  section  shall  be  so  construed  as  to 
prevent  the  company  from  potting  under  contract  the  whole  road 
whenever  in  their  estimation  a  snffioient  amount  of  funds  shall  have 
been  obtained." 

The  sixth  section  provides  that  "said  company  shall  not  charge  for 
the  transportation  of  persons  or  property  any  higher  rates  on  one 
part  than  on  another  of  said  road ;  but  the  tolls  shall  be  equal  and  uni-  | 

form  on  every  part  of  said  road  for  articles  of  the  same  description,  { 

whether  passing  in  one  direction  or  the  other." 

So  far,  it  is  not  made  quite  clear  whether  the  words  "  said  com- 
pany," as  used  in  the  body  of  the  act,  refer  to  the  company  which  the 
ac,t  in  its  title  purports  to  incorporate,  or  to  *he  company,  men- 
tioned in  the  preamble,  for  the  formation  of  which  acts  had  been  passed 
by  the  state  of  Tennessee.  But  that  these  words  do  not  refer  to  the 
Tennessee  corporation,  and  are  meant  to  designate  an  Alabama  cor- 
poration, is  made  plain  by  the  repeated  use  of  the  words  "  the  com- 
pany hereby  incorporated"  in  the  seventh  section,  which  is  as  follows : 
"  The  company  hereby  incorporated  shall  not  locate  their  road  on  the 
track  of  the  Tennessee  Valley  Bailroad,  nor  of  any  other  railroad 
which  has  heretofore  been  chartered  by  this  state,  provided  companies 
have  been  organized  under  the  same,  without  first  proenring  the  as- 
sent by  agreement  with  said  companies;  bat  it  shall  be  lawful  for  the 
company  hereby  incorporated  to  acquire  by  purchase,  gift,  release,  or 
otherwise,  from  any  other  company,  all  the  rights,  privileges,  and  im- 
munities of  said  company,  and  possess  and  mjoy  the  same  as  fully 
as  they  were  or  could  be  possessed  or  enjoyed  by  the  company  making 
the  transfer." 

The  two  other  sections  of  the  act  also  seem  to  regard  the  corpora- 
tion as  created  as  well  as  controlled  by  the  state  of  Alabama ;  for  the 
eighth  section  provides  that  "any  railroad  company  now  chartered  or 
hereafter  to  be  chartered  in  this  state  shall  have  the  right  to  connect 
their  road  with  the  road  authorized  by  this  act;"  and  the  ninth  sec- 
tion provides  that  "nothing  contained  in  this  act  shall  prevent 
the  state  of  Alabama  from  the  levying  and  collecting  such  taxes  on 
the  property  of  said  company  within  this  state  as  shall  by  the  general 
assembly  of  the  state  be  assessed  on  the  property  of  other  railroads 
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in  this  state;  nor  shall  anything  therein  be  eonstraed  so  as  to  prevent 
the  chartering  and  bnilding  other  railroads  in  the  state  coming  within 
any  distance  whatever  of  said  road,  anything  in  said  law  of  Ten- 
nessee  to  the  contrary  notwithstanding."     St.  Ala.  1849-50,  c.  128. 

The  whole  act,  taken  together,  manifests  the  understanding  and 
intention  of  the  legislature  of  Alabama  that  the  corporation,  which 
was  thereby  granted  a  right  of  way  to  oonstrnot  throagh  this  state  a 
railroad,  with  which  any  railroad  oompany  chartered  or  to  be  char- 
teredinthis  state  shoold  have  the  right  to  connect  its  road;  and  which 
was  required  to  eonstmet  a  branch  railroad  in  this  state,  to  open 
books  for  snbscriptions  of  stock  to  a  certain  amoont  in  this  state,  to 
apply  the  moneys  here  subscribed  to  the  oonstruotion  of  the  road 
within  this  state,  and  to  hold  elections  in  this  state ;  was  and  should  be 
in  law  a  corporation  of  the  state  of  Alabama,  although  having  one 
and  the  same  organization  with  the  corporation  of  the  same  name 
previously  established  by  the  legislature  of  Tennessee.  The  subse- 
quent acts  of  the  state  of  Alabama  point  in  the  same  direction,  and 
each  speaks  of  the  oompany  as  incorporated  or  chartered  by  the  legis- 
lature of  Alabama. 

The  act  of  the  twelfth  of  February,  1850,  is  entitled  "An  act  to 
amend  an  act  Entitled  'An  act  to  incorporate  the  Memphis  &  Charles- 
ton Railroad  Company,'  approved  January  7,  1850,"  and  provides 
that  if  "the  subscribers  to  the  capital  stock  of  the  Memphis  &  Charles, 
ton  Railroad  in  the  state  of  Alabama,  from  a  failure  to  obtain  the 
necessary  legislation  from  the  states  of  Tennessee  and  Mississippi,  or 
from  any  other  cause,  deem  it  expedient  to  form  a  separate  and  in- 
dependent organization,  then  and  in  that  event  they  are  hereby  vested 
with  full  power  and  authority  to  do  the  same ;  and  said  company  so 
organized  shall  be  known  by  the  name  and  style  of  the  Mississippi  & 
Atlantic  Railroad  Company,  and  shall  have  and  enjoy  all  the  rights, 
privileges,  and  powers  heretofore  granted  or  intended  to  be  granted, 
and  be  subject  to  all  the  limitations,  restrictions,  and  liabilities  here- 
tofore imposed  or  intended  to  be  imposed,  in  the  several  acts  incor« 
porating  the  Memphis  &  Charleston  Railroad  Company."  St.  Ala. 
1849-50,  e.  139. 

The  act  of  the  seventh  of  February,  1856,  which,  as  mentioned  in 
its  title  and  provided  in  its  first  section,  grants  to  "the  Memphis  and 
Charleston  Railroad  Company"  a  right  of  way  for  an  extension  of  its 
road  through  the  territory  of  this  state,  expressly  provides  in  the  sec- 
ond section  that  "said  right  of  way  is  granted  upon  the  same  terms, 
restrictions,  liabilities,  and  conditions  that  the  right  of  way  is  granted 
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to  said  eompftny  under  the  eharter  gnnted  to  said  eompany  by  the 
geueral  assembly  of  this  state,  and  approved  seventh  January,  1850.T 
St.  Ala.  1855-56,  c.  302. 

The  defendant,  being  a  corporation  of  the  state  of  Alabama,  has 
no  existenoe  in  this  state  as  a  lep^al  entity  or  person,  except  under 
and  by  force  of  its  incorporation  by  this  state;  and,  although  also  in- 
corporated in  the  state  of  Tennessee,  mast,  as  to  all  its  doings  within 
the  state  of  Alabama,  be  considered  a  eitisen  of  Alabama,  which  can- 
not sue  or  be  sued  by  another  citizen  of  Alabama  in  the  courts  of  the 
United  States.  Ohio  d  M.  R.  Co.  t.  Wheeler,  1  Black,  386;  Bculway 
Co.  V.  Whitton,  13  Wall.  270,  288. 

This  view  being  conclusive  against  the  elaim  of  the  appellant,  it  is 
unnecessary  to  consider  whether  the  action,  brought  by  the  state  of 
Alabama  for  the  ase  of  one  of  its  counties  can  be  considered  as  a  suit 
brought  "by  a  citizen  of  the  state  of  Alabama,  within  the  meaning  of 
the  conbtitation  and  laws  of  the  United  States.    Jadgment  afi&rmed. 


(108  U.  S.  218) 

Manhattan  MBDionm  Oo.  v.  Wood  and  another. 

(April  a,  1888.) 
Bquitt— Wnx  KOT  Am  FRAim  Ain>  MnaEPSsantTATioH'— Tradb-Marxs. 

A  court  of  eqoity  will  extend  no  aid  to  giutain  %  claim  to  a  trade-mark  of  an  arti- 
cle which  is  put  forth  with  a  misrepresentation  to  the  public  aa  to  the  mann- 
facturer  of  the  article,  and  as  to  the  place  where  it  is  mannfactared,  both  of 
which  particulara  were  otig^naWf  ciicomstanoM  to  guatd  Um  parchaser  of  the 
medicine. 

If  one  affix  to  goods  of  his  own  manufacture  signs  or  marks  which  indicate  that 
they  are  the  manufacture  of  another,  and  at  a  different  place,  when,  in  fkct,  it 
Is  manufactured  by  a  different  person  at  a  different  place,  it  is  a  fnad  upon  the 
public  which  no  court  of  equity  wiU  countenance. 

If  sales  made  by  the  complainant  flim  an  effected  or  sought  to  be  effected  by  mis- 
representation and  falsehood,  he  cannot  l>e  listened  to  when  ha  complains  that, 
by  the  fraudulent  rlTalry  of  others,  his  own  fraudulent  pnrilts  are  diminished. 

Appeal  from  the  Gironit  Court  of  the  United  States  for  the  Distriet 
oi  Maine. 

Philo  Chase  and  Thomdike  Saunden,  for  appellant. 

Wm.  Henry  Clifford,  for  appellee. 

FiBLD,  J.  This  is  a  snit  in  equity  to  restrain  the  defendants  from 
using  an  alleged  trade-mark  of  the  complainant,  upon  certain  medi< 
eines  prepared  by  them,  and  to  compel  an  accounting  for  the  profits 
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made  from  its  use  in  their  sale  of  the  medicinea;  also,  the  payment 
-of  damages  for  their  infringement  of  the  complainant's  rights.  The 
complainant,  a  corporation  formed  under  the  laws  of  New  York,  man- 
nfactures  in  that  state  medicines  designated  as  "Atwood's  Vegetable 
Physical  Jaundice  Bitters ; "  and  claims  as  its  trade-mark  this  designa- 
tion, with  the  accompanying  labels.  Whatever  right  it  possesses  it 
derives  by  various  mesne  assignments  from  one  Moses  Atwood,  of 
Georgetown,  Massaohnsetts.  The  bill  alleges  that  the  complainant 
is,  and  for  a  long  time  previous  to  the  grievances  complained  of  was, 
the  manufacturer  and  vendor  of  the  medicine  mentioned;  that  it  is 
put  up  and  sold  in  glass  bottles  with  12  panel-shaped  sides,  on  five 
of  which,  in  raised  words  and  letters,  "Atwood's  Genuine  Physical 
Jaundice^ Bitters,  Georgetown,  Mass.,"  are  blown  in  the  glass,  each 
bottle  containing  about  a  pint,  with  a  light-yellow  printed  label  pasted 
on  the  outside,  dMignating  the  many  virtues  of  the  medicine,  and 
the  manner  in  whioh  it  is  to  be  taken ;  and  stating  that  it  is  manu- 
factured by  Moses  Atwood,  Georgetown,  Massachusetts,  and  sold  by 
his  agents  throughout  the  United  States.  The  bill  also  alleges 
that  the  bottles  thus  filled  and  labeled  are  put  up  in  half-dozen  pack- 
ages with  the  same  label  on  each  package;  that  the  medicine  was 
first  invented  and  pat  np  for  sale  about  36  years  ago  by  one  Dr.  Moses 
Atwood,  formerly  of  Georgetown,  Massachusetts,  by  whom,  and  his 
assigns  and  successors,  it  has  been  ever  since  sold  "by  the  name,  and 
in  the  manner,  and  with  the  trade-marks,  label,  and  description  sub> 
stantially  the  same  as  aforesaid ;"  that  the  complainant  is  the  exolu* 
sive  owner  of  the  formula  and  recipe  for  making  the  medicine,  and 
of  the  right  of  using  the  said  name  or  designation,  together  with  the 
trade-marks,  labels,  and  good-will  of  the  business  of  making  and  sell- 
ing the  same;  that  large  sales  of  the  medicine  under  that  name  and 
designation  are  made,  amounting  annually  to  12,000  bottles;  that 
the  defendants  are  manufacturing  and  selling  at  Portland,  Maine, 
and  at  other  places  within  the  United  States  unknown  to  the  com- 
plainant, an  imitation  of  the  medicine,  with  the  same  designation 
and  labels,  and  put  up  in  similar  bottles,  with  the  same,  or  nearly 
the  same,  words  raised  on  their  sides,  in  fraud  of  the  rights  of  the 
complainant  and  to  its  serious  injury;  that  this  imitation  article  is 
calculated  and  was  intended  to  deceive  purchasers,  and  to  mislead 
them  to  use  it  instead  of  the  genuine  article  manufactured  by  the 
complainant,  and  has  had,  and  does  have,  that  effect.  The  bill, 
therefore,  prays  for  an  injunction  .to  restrain  the  defendants  from  af- 
fixing or  applying  the  words  "Atwood's  Vegetable  Physical  Jaundice 
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Bitters,"  or  either  of  them,  or  any  imitation  thereof,  to  any  medicine 
Bold  by  them,  or  to  plaoe  them  on  any  bottles  in  which  it  is  pnt  ap, 
and  also  from  nsing  any  labels  in  imitation  of  those  of  the  com- 
plainant. It  also  prays  for  an  accounting  of  profits  and  for  dam- 
ages. 

Among  the  defenses  interposed  are  these:  That  Moses  Atwood 
never  claimed  any  trade-mark  of  the  words  used  in  connection  with 
the  medicine  manufactured  and  sold  by  him;  and  assuming  that  he 
had  claimed  the  words  used  as  a  trade-mark,  and  that  the  right  to 
use  them  had  been  transferred  to  the  assignors  of  the  complainant, 
it  was  forfeited  by  the  misrepresentation  as  to  the  manufacture  of  the 
medicine  on  the  labels  accompanying  it, — a  misrepresentation  con- 
tinued by  the  complainant. 

In  the  view  we  take  of  the  case  it  will  not  be  necessary  to  consider 
the  first  defense  mentioned,  nor  the  second,  so  far  as  to  determine 
whether  the  right  to  use  the  words  mentioned  as  a  trade-mark  was 
forfeited  absolutely  by  the  assignor's  misrepresentations  as  to  the 
manufacture  of  the  article.  It  is  sufficient  for  the  disposition  of  the 
ease  that  the  misrepresentation  has  been  continued  by  the  complain- 
ant. A  court  of  equity  will  extend  no  aid  to  sustain  a  claim  to  a 
trade-mark  of  an  article  which  is  put  forth  with  a  misrepresentation 
to  the  public  as  to  the  manufacturer  of  the  article,  and  as  to  the  place 
where  it  is  manufactured,  both  of  which  particulars  were  originally 
circumstances  to  guide  the  purchaser  of  the  medicine. 

It  is  admitted  that  whatever  value  the  medicine  possesses  was 
given  to  it  by  its  original  manufacturer,  Moses  Atwood.  He  lived  in 
Georgetown,  Massachusetts.  He  manufactured  the  medicine  there. 
He  sold  it  with  the  designation  that  it  was  his  preparation,  "Atwood's 
Vegetable  Physical  Jaundice  Bitters,"  and  was  manufactured  there 
by  him.  As  the  medicine  was.  tried  and  proved  to  be  useful,  it  was 
sought  for  under  that  designation,  and  that  purchasers  might  not  be 
misled,  it  was  always  accompanied  with  a  label,  showing  by  whom 
and  at  what  plaoe  it  was  prepared.  The^e  statements  were  deemed 
important  in  promoting  the  use  of  the  article  and  its  sale,  or  they 
would  not  have  been  continued  by  the  assignees  of  the  original  in- 
ventor. And  yet  they  could  not  be  used  with  any  honest  purpose 
when  both  statements  had  ceased  to  be  true.  It  is  not  honest  to 
state  that  a  medicine  is  manufactured  by  Moses  Atwood,  of  George- 
town, Massachusetts,  when  it  is  manufactured  by  the  Manhattan 
Medicine  Company  in  the  city  of  New  York. 
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Any  one  bas  an  anqnestionabla  xight  to  affix  to  articles  manofao- 
tared  by  him  a  mark  or  device  not  previoosiy  appropriated,  to  dis 
tingoish  tbem  from  artioles  of  the  same  general  eharacter  mautifac* 
tared  or  sold  by  others.  He  may  thae  notify  the  pablio  of  the  origin 
of  the  article,  and  secure  to  himself  the  benefits  of  any  partioalar  ex- 
cellence it  may  possess  from  the  manner  or  materials  of  its  mana- 
factare.  His  trade-mark  is  both  aaign  of  the  quality  of  the  article 
,and  an  assaranee  to  the  pablio  that  it  is  the  genoine  product  of  his 
manafaotare.  It  thus  often  beoomea  of  great  value  to  him,  and  in 
its  exclusive  ose  the  coart  vill  proliect  him  against  attempts  of  others 
to  pass  off  their  prodaots  apoQ  the  pablio  as  his.  This  protection  is 
afforded  not  only  as  a  matter  of  justice  to  him,  but  to  prevent  impo- 
sition upon  the  pablio.     Manufg  Co.  v.  Traintr,  101  U.  8.  64. 

The  obfect  of  the  trade-mark  being  to  indicate,  by  its  meaning  or 
association,  the  origin  or  ownership  of  the  article,  it  woold  seem  that 
when  a  right  to  its  use  is  transferred  to  others,  either  by  act  of  the 
original  manufactarer  or  by  operation  of  law,  the  fact  of  transfer 
should  be  stated  in  connection  with  its  ase;  otherwise  a  deception 
would  be  practiced  upon  the  public  and  the  very  fraud  accomplished, 
to  prevent  which  courts  of  equity  interfere  to  protect  the  exclusive 
right  of  the  original  manufacturer.  If  one  affix  to  goods  of  his  own 
manufacture  signs  or  marks  which  indicate  that  they  are  the  manu- 
facture of  others,  he  ia  deceiving  the  public  and  attempting  to  pass 
upon  them  goods  as  possessing  a  qoality  and  merit  which  another's 
skill  has  given  to  similar  articles,  and  which  his  own  manufacture 
does  not  possess  in  the  estimation  of  purchasers.  To  put  forth  a 
statement,  therefore,  in  the  form  of  a  eireolar  or  label  attached  to  an 
article,  that  it  is  manufactured  in  a  partioalar  place,  by  a  person 
whose  manufacture  there  had  acquired  a  great  reputation,  when,  in 
fact,  it  is  manufaetored  by  a  different  person  at  a  different  place,  is 
a  fraud  upon  the  public  which  no  court  of  equity  will  countenance. 

This  doctrine  is  illustrated  and  asserted  in  the  case  of  Leather  Cloth 
Co.  (limited)  v.  Atneriean  Leather  Cloth  Co.  (limited,)  which  was 
elaborately  considered  by  Lord  Chancellor  Wkbtbuby,  and  afterwards 
in  the  house  of  lords  on  appeal  from  his  decree.  4  De  G.,  J.  &  S. 
187,  and  11  Clark,  H.  L.  Cas.  623. 

In  that  case  an  injunction  was  asked  to  restrain  the  defendant  from 
using  a  trade-mark  to  designate  leather  cloth  manufactured  by  it, 
which  trade-mark  the  complainant  claimed  to  own.  The  article 
known  as  leather  cloth  was  an  American  invention,  and  was  origi- 
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naily  manofactored  by  J.  B.  &  0.  P.  Crookett,  at  Newark,  New  Jer- 
sey. Agents  of  theirs  sold  the  article  in  England  as  "Crockett's 
Leather  Cloth."  Afterwards  a  company  was  formed  entitled  "The 
Crookett  International  Leather  Cloth  Company,"  and  the  .business 
previoasly  carried  on  by  the  Crocketts  was  transferred  to  this  com- 
pany, which  carried  on  business  at  Newark,  in  America,  as  a  char- 
tered company,  and  at  West  Ham,  in  England,  as  a  pai-tnership.  Li 
1856  one  Dodge  took  out  a  patent  in  England  for  tanning  leather 
cloth  and  transferred  it  to  this  company.  In  1857  the  complainant 
company  was  incorporated,  and  the  international  company  sold  and 
assigned  to  it  the  business  carried  on.  at  West  Ham,  together  with 
the  letters  patent  and  full  authority  to  use  the  trade-mark  which  had 
been  previously  need  by  it  in  England.  A  small  part  of  the  leather 
cloth  manufactured  by  the  complainant  company  was  tanifed  or  pat- 
ented. It,  however,  used  a  label  which  represented  that  the  articles 
stamped  with  it  were  the  goods  of  the  Crookett  International  Leather 
Cloth  Company;  that  they  were  manufactured  by  J.  B.  &  G.  P.  Crock- 
ett; that  they  were  tanned  leather  cloth;  that  they  were  patented  by 
a  patent  obtained  ih  1856,  and  were  made  either  in  the  United  States 
or  at  West  Ham,  Lq  England.  Each  of  these  statements  or  repre- 
sentations was  nntrue  so  far  as  they  applied  to  the  goods  made  and 
sold  by  the  complainant. 

The  defendant  having  used  on  goods  manufactured  by  it  a  mark 
having  some  resemblance  to  that  used  by  the  complainant,  the  latter 
brought  suit  to  enjoin  the  use.  Vice-chancellor  Wood  granted  the 
injunction,  but  on  appeal  to  the  lord  chancellor  the  decree  was  re- 
versed and  the  bill  dismissed.  En  giving  his  decision  the  lord  chan- 
cellor said  that  the  exclusive  right  to  use  a  trade-mark  with  respect 
to  a  vendible  commodity  is  rightly  called  property;  that  the  jurisdic- 
tion of  the  court  in  the  protection  of  trade-marks  rests  upon  prop- 
erty ;  and  that  the  court  interferes  by  injonotion  beoanse  that  is  the 
only  mode  by  which  property  of  that  description  oan  be  effectaally 
protected.     But  he  added : 

"When  the  owner  of  the  trade-mark  applies  for  an  injunction  to  restrain 
the  defendant  from  injuring  his  property  by  making  faise  representations  to 
the  public,  it  is  essential  that  the  plidntifT  should  not  in  his  trade-mark,  or  in 
the  business  connected  with  It,  be  himself  guilty  of  any  false  or  misleading 
representation ;  for  if  the  plaintiff  makes  any  material  false  statement  in  con- 
nection with  the  property  he  seeks  to  protect,  he  loses,  and  very  justly,  bis 
right  to  daim  the  assistance  of  a  court  of  e<iuity." 


Digitized  by 


Google 


MANBATTAK   HBDIOUIB   OO.  ».  WOOD.  441 

And  again: 

"Wbere  a  symbol  or  label,  claimed  as  a  txade^mark,  Is  so  eonstracted  or 
worded  as  to  make  or  contain  a  distinct  aaaertion  whicli  is  false,  I  think  no 
property  can  be  claimed  ip  it,  or,  in  other  words,  the  right  to  the  exclusive 
use  of  it  cannot  be  maintained." 

When  the  ease  reached  the  hoase  of  lords  the  eorreotneas  of  this 
doctrine  was  recognissed  bj  Lord  Gbanwobth,  who  said  that  of  the 
justice  of  the  principle  no  one  coold  doubt;  that  it  is  founded  in  hon- 
esty and  good  sense,  and  rests  on  authority  as  well  as  on  principle, 
although  the  decision  of  the  house  was  placed  on  another  ground. 

The  soundness  of  the  doctrine  deelared  by  the  lord  ohancellor  has 
been  -recognized  in  numerous  oases.  Indeed,  it  is  but  an  application 
of  the  common  maxim  that  he  who  seeks  equity  must  present  himself 
in  oonrt  with  olean  hands.  If  his  case  discloses  fraud  or  deception  or 
misrepresentation  on  his  part,  relief  there  will  be  denied. 

Long  before  the  ease  cited  was  before  the  courts,  this  doctrine  was 
applied  when  protection  was  sought  in  the  use  of  trade-marks.  In 
Pidding  v.  Bow,  8  Sim.  477,  which  was  before  Yice-Ghanoellor  Shad- 
WKUi  in  1887,  it  appeared  that  the  complainant  was  engaged  in  sell- 
ing a  mixed  tea,  composed  of  different  kinds  of  black  tea,  under  the 
name  of  "Howqua's  Mixture,"  in  packages  having  on  three  of  their 
sides  a  printed  label  with  those  words.  The  defendant  having  sold 
tea  under  the  same  name,  and  in  packages  with  similar  labels,  the 
complainant  applied  for  an  injunction  to  restrain  him  from  so  doing. 
An  ex  parte  injunction,  granted  in  the  first  instance,  was  dissolved, 
it  appearing  that  the  complainant  had  made  false  statements  to  the 
public  as  to  the  teas  of  which  his  mixture  was. composed,  and  as  to 
the  mode  in  which  they  were  procured.  "It  is  a  dear  rule,"  said  the 
vice-chancellor,  "laid  down  by  courts  of  equity,  not  to  extend  their 
protection  to  persons  whose  case  is  not  founded  in  troth." 

In  Perry  v.  Truejitt,  6  Beav.  66,  which  was  before  Lord  Lanodaus, 
master  of  the  rolls,  in  1843,  a  similar  ruling  was  had.  There  it  ap- 
peared that  one  Leathart  had  invented  a  mixture  for  the  hair,  the 
secret  and  recipe  for  mixing  which  he  had  conveyed  to  the  plaintiff, 
a  hair-dresser  and  perfumer,  who  gave  the  composition  the  name  of 
"Medicated  Mexican  Balm,"  and  sold  it  as  "Perry's  Medicated  Mexi- 
can Balm."  The  defendant,  one  Truefitt,  a  rival  hair-dresser  and 
perfumer,  commeilced  selling  a  composition  similar  to  that  of  plain- 
tiff, in  bottles  with  labels  closely  resembling  those  used  by  him.  He 
designated  his  composition  and  sold  it  as  "Truefitt's  Medicated  Mex- 
ican Balm."     The  plaintiff  thereupon  filed  his  bill,  alleging  that  the 
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name  or  designation  of  "Medicated  Mexican  Balm"  had  become  of  great 
Talae  to  him  as  his  trade-mark,  and  seeking  to  restrain  the  defendant 
from  its  nse.  It  appeared,  however,  that  the  plaintiff,  in  his-  adver- 
tisements to  the  public,  had  falsely  set  forth  that  the  composition  was 
"a  highly-ooncentrated  extract  from  vegetable  balsamic  productions" 
of  Mexico,  and  was  prepared  from  "an  original  recipe  of  the  learned 
J.  F.  Yon  Blamenbach,  and  was  recently  presented  to  the  proprietor 
by  a  very  near  relation  of  that  iUastrioas  physiologist;"  and  the  conrt, 
therefore,  refused  the  injunction,  the  master  of  the  rolls  holding  that, 
in  the  face  of  saoh  a  misrepresentation,  the  court  would  not  interpose 
in  the  first  instance,  citing  with  approval  ihe  decision  in  the  ease  of 
Pidding  v.  Howe. 

In  a  case  in  the  superior  conrt  in  the  city  of  New  Tork  (Fetridge 
V.  Wells,  4  Abb.  Fr.  144)  this  subject  was  very  elaborately  and 
ably  treated  by  Chief  Justice  Doer.  The  plaintiff  there  had  pur- 
chased a  recipe  for  making  a  certain  cosmetior  which  he  sold  under 
the  name  of  "The  Balm  of  a  Thousand  Flowers."  The  defendants 
commenced  the  manufacture  and  sale  of  a  similar  article,'  which  they 
called  "The  Balm  of  Ten  Thousand  Flowers."  The  complainant, 
claiming  the  name  used  by  him  as  a  trade-mark,  brought  suit  to  en- 
join the  defendants  in  the  alleged  infringement  upon  his  rights.  A 
temporary  injunction  was  granted,  but  afterwards,  upon  the  coming 
in  of  the  proofs,  it  was  dissolved.  It  appeared  that  the  main  ingre- 
dients of  the  compound  were  oil,  ashes,  and  alcohol,  and  not  an  ex- 
tract or  distillation  from  flowers.  Instead  of  being  a  balm  the  com- 
pound was  a  soap.  The  court  said  it  was  evident  that  the  name  was 
given  to  it  and  used  to  deceive  the  public,  to  attract  and  impose  upon 
purchasers;  that  no  representation  could  be  more  material  than  that 
of  the  ingredients  of  a  compound  recommended  and  sold  as  a  medi- 
cine ;  that  there  was  none  so  likely  to  induce  eonfidenoe  in  its  nse, 
and  none,  when  false,  that  wonld  more  probably  be  attended  with  in- 
jurious consequences.  And,  it  is  also  said :  "Those  who  come  into 
a  court  of  equity,  seeking  equity,  must  come  with  pure  hands  and  a 
pure  conscience.  If  they  claim  relief  against  the  frauds  of  others,  they 
must  themselves  be  free  from  the  imputation.  If  the  sales  made  by 
the  plaintiff  and  his  firm  are  effected,  or  sought  to  be,  by  misrepre- 
sentation and  falsehood,  they  cannot  be  listened  to  when  they  com- 
plain that,  by  the  fraadulent  rivalry  of  others,  theiir  own  fraudulent 
profits  are  diminished.  An  exclusive  privilege  for  deceiving  the  pub- 
lic is  assuredly  not  one  that  a  court  of  equity  can  be  requirod  to  aid 
or  sanction.    To  do  so  would  be  to  forfeit  its  name  and  character." 
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See,  also,  Seabury  t.  Qrotvenor,  14  Blatohf.  262;  Hobb$  t.  Fran- 
eait,  19  How.  Pr.  567;  Conneli  v.  Reed,  128  Mass.  477;  Palmer 
T.  flarrw,  60  Pa.  St,  156. 

The  dootrine  ennnciated  in  all  these  oases  is  founded  in  honesty 
and  good  sense;  it  rebukes  fraud  and  encourages  fair  dealing  with 
the  pablio.  In  conformity  with  it,  this  case  has  no  standing  before  a 
court  of  equity.  The  decree  of  the  court  below  dismissing  the  bill 
must  therefore  be  affirmed ;  and  it  is  bo  ordered. 


(107  u.  a  ui) 

Ebino  v.  Stath  or  Maaoxna. 

(April  2, 1888.) 

Gbhhhaii  Law— HonoroK— CoNYionoN  or  Lowbb  Grike— As  AcqmrTAii  or 
THK  HiemiB— Statute  Cokstbcbd— Ex  Post  Faoto  Laws. 

l%e  plainttfl  in  error  stands  conyicted  of  murder  in  the  first  degree  by  the  judg- 
ment of  the  supreme  court  of  the  state  of  Missouri.  He  had  been  previously 
sentenced  to  25  years'  imprisonment  on  his  plea  of  guilty  of  murder  in  the  sec- 
ond degree,  which  sentence  waa,  on  his  appeal,  reversed  and  set  aside.  By  the 
law  of  Missouri  in  force  when  the  homicide  was  committed,  this  conviction 
was  an  acquittal  of  the  higher  crime  of  murder  in  the  first  degree,  but  that  law 
was  changed  before  the  plea  of  guilty,  so  that  a  judgment  on  that  plea,  set 
aside  lawfully,  should  not  be  held  to  be  an  acquittal  of  the  higher  crime.    Held: 

(1)  That  as  to  this  case  the  new  law  was  an  «d  pottfado  law,  within  the  meaning  of 
section  10,  art.  1,  of  the  constitution  of  tlte  United  States,  and  that  plaintiff  in 
error  could  not  be  again  tried  for  murder  in  the  first  degree. 

(8)  The  history  of  the  ex  poHfaeto  clause  of  the  constitution  reviewed  in  relation  to- 
ita  adoption  as  part  of  the  oonstitutlon,  and  its  ooaatruction  subsequently  by 
the  federal  and  state  courts. 

(S)  The  distinction  between  retrospective  laws,  which  affect  the  remedy  or  the  mode 
of  procedure,  and  those  which  operate  directly  on  the  offense,  held  to  be  un- 
sound where,  in  the  latter  case,  they  affect  to  his  serious  disadvantage  any  sub- 
stantial right  which  the  party  charged  with  ^rime  had  under  the  law  as  it 
stood  when  the  offense  was  committed. 

(4)  Any  law  is  an  m  post  facto  law,  within  the  meaning  of  the  constitution,  passed 
after  the  commission  of  a  crime  charged  against  a  defendant,  which,  in  relation 
to  that  offense  or  its  consequences,  alters  the  situation  of  the  party  to  his  disad- 
vantage ;  and  no  one  can  be  criminally  punished  in  this  country,  except  ac- 
cording to  a  law  {Hrescribed  for  his  government  by  the  sovereign  authority  be- 
fore the  imputed  offense  was  committed,  and  which  existed  as  a  law  at  the 
.time. 

In  Error  to  the  Supreme  Court  of  the  State  of  Missouri. 
L.  D.  Seward  and  Jeff.  ChatuUer,  for  plaintiff  in  error. 
S.  F.  PkiUips,  for  defendant  in  error. 
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MiiiiiER,  J.  This  is  a  writ  of  error  to  the  supreme  eoart  of  Mis- 
Bonri.  The  plaintiff  in  error  was  indicted  in  the  criminal  court  of 
St.  Louis  for  murder  in  the  first  degree,  charged  to  have  been  com- 
mitted January  4, 1875,  to  which  he  pleaded  not  guilty.  He  has  been 
tried  four  times  before  a  jury,  and  sentenced  onoeon  plea  of  gnilty-of 
murder  in  the  second  degree.  His  case  has  been  three  times  before 
the  court  of  appeals  of  that  state,  and  three  times  before  the  supreme 
sourt  of  the  state.  In  the  last  instance,  the  supreme  court  affirmed 
the  judgment  of  the  criminal  court,  by  which  he  was  found  guilty  of 
murder  in  the  first  degree  and  sentenced  to  be  hung,  and  it  is  to  this 
judgment  that  the  present  writ  of  error  is  directed.  It  is  to  be  pre- 
mised that  the  court  of  appeals  is  an  intermediate  appellate  tribunal 
between  the  criminal  court  of  St.  Louis  and  the  supreme  court  of 
the  state,  to  which  all  appeals  of  this  character  are  first  taken.  At 
the  trial,  immediately  preceding  the  last  one  in  the  court  of  original 
jurisdictioh,  the  prisoner  was  permitted  to  plead  guilty  to  murder  in 
the  second  degree,  which  plea  was  accepted  by  the  prosecuting  attor- 
ney and  the  court,  and  on  this  plea  he  was  sentenced  to  imprison- 
ment in  the  penitentiary  for  25  years.  He  took  an  appeal  from  this 
judgment,  on  the  ground  that  he  had  an  understanding  with  the 
prosecuting  attorney  that  if  he  would  plead  as  he  did  his  sentence 
should  not  exceed  10  years'  imprisonment,  and  the  supreme  court 
reversed  that  judgment,  and  remanded  the  case  to  the  St.  Louis 
criminal  court  for  further  proceedings.  In  that  court,  when  the  case 
was  again  called,  the  defendant  refused  to  withdraw  bis  plea  of  guilty 

.  of  murder  in  the  second  degree,  and  refused  to  renew  his  plea  of  not 
guilty,  which  had  been  withdrawn  when  he  pleaded  guilty  to  murder 
in  the  second  degree,  and  the  court,  against  his  remonstrance,  made 
an  order  setting  aside  his  plea  of  guilty  of  murder  in  the  second  de- 
gree, .and  ordered  a  general  plea  of  not  guilty  to  be  entered.  On  this 
plea  he  was  tried  by  a  jury  and  found  guilty  and  sentenced  to  death, 
as  we  have  already  said,  which  judgment  was  affirmed  by  the  supreme 
court  of  the  state.  By  refusing  to  plead  not  guilty  to  murder  in  the 
first  degree  and  to  withdraw  his  plea  of  guilty  in  the  second  degree, 

'  defendant  raised  the  point  that  the  proceedings  nnder  that  plea, 
namely,  its  acceptance  by  the  prosecuting  attorney  and  the  court,  and 
his  conviction  and  sentence  under  it,  was  an  acquittal  of  the  charge  of 
murder  in  the  first  degree,  and  that  he  could  not  be  tried  again  for  tliat 
offense.  This  point  he  insisted  on  in  the  circuit  court,  and  relied  on 
it  for  reversing  the  judgment  in  the  court  of  appeals  and  in  the 
supreme  court.    Both  these  latter  tribunals,  in  the  opinions  delivered 
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by  them,  and  which  are  part  of  the  record,  conceded  that  anoh  was 
the  law  of  the  state  of  Missouri  at  the  time  the  homicide  was  com- 
mitted. But  they  overruled  the  defense  on  the  ground  that  by  section 
83  of  article  2  of  the  constitution  of  Missouri,  which  took  effect  No- 
vember 30,  1875,  that  law  was  abrogated,  and  for  this  reason  de- 
fendant could  be  tried  for  murder  in  the  first  degree,  notwithstanding 
bis  conviction  and  sentence  for  murder  in  the  second  degree.  As 
this  new  constitution  was  adopted  after  the  orime  was  committed  for 
which  Ering  is  indicted,  and,  as  construed  by  the  court  of  appeals 
and  the  supreme  court,  changes  the  law  as  it  then  stood  to  the  dis- 
advantage of  the  defendant,  the  jarisdiotion  of  this  court  is  invoked 
on  the  ground  that,  as  to  this  case,  and  as  so  construed,  it  is  an  ex 
post  facto  law,  within  the  meaning  of  section  10,  art.  1,  of  the  consti- 
tution of  the  United  States. 

That  it  may  be  clearly  seen  what  the  supreme  court  of  Missouri 
decided  on  this  subject  and  what  consideration  they  gave  it,  we  ex- 
tract  here  all  that  is  said  in  their  opinion  about  it.  "There  is  noth- 
ing in  the  point, "  they  say,  "that  after  an  accepted  plea  of  guilty  of 
murder  of  the  second  degree  the  defendant  could  not  be  put  upon  trial 
for  murder  of  the  first  degree.  We  shall,  on  that  proposition,  accept 
what  is  said  by  the  court  of  appeals  in  its  opinion  in  this  cause." 
What  that  court  said  on  this  subject  is  as  'follows : 

■*  Tlie  theory  of  counsel  for  defendant  that  a  plea  of  guilty  of  murder  in  the 
second  degree,  regularly  entered  and  received,  precludes  the  state  from  after- 
wards prosecuting  the  defendant  for  mnrder  in  the  first  degree,  is  inconsist- 
ent with  the  ruling  of  the  supreme  court  in  8taU  v.  Kring,  71  Mo.  551,  and 
in  State  v.  Stephens,  Id.  535.  The  declarations  of  defendant  that  he  would 
stand  upon  his  plea  already  entered  were  all  accompanied  with  a  condition 
that  the  court  should  sentence  hiiu  for  a  term  not  to  exceed  10  years,  in  ac- 
cordance with  an  alleged  agreement  with  the  prosecuting  attorney,  .which  the 
court  would  not  recognize.  The  prisoner  did  not  stand  upon  his  plea  of  guilty 
of  murder  in  the  second  degree;  he  must,  therefore,  be  taken  to  have  with- 
drawn that  plea,  and,  as  he  refused  to  plead,  the  court  properly  directed  the 
plea  of  not  guilty  of  murder  In  the  first  degree  to  be  entered. 

"Formerly  it  was  held  in  Missouri  {State  v.  Ross,  20  Mo.  32  that  when  a 
conviction  is  had  of  murder  In  the  second  degree  on  an  indictment  charging 
murder  in  the  first  degree,  if  this  be  set  aside  the  defendant  cannot  again  be 
tried  for  mnrder  tn  the  first  degree.  A  change  introduced  by  section  23  of 
article  2  of  the  constitution  of  1875  has  abrogated  this  rule.  On  the  oral  ar- 
gument something  was  said  by  counsel  for  the  defendant  to  the  effect  that 
under  the  old  rule  defendant  could  not  be  put  on  his  trial  for  murder  in  the 
first  degree,  and  that  he  could  not  be  affected  by  the  change  of  the  constitu- 
tional provision,  the  crime  having  been  committed  while  the  old  constitu- 
tion was  in  force.    There  is,  however,  nothing  in  this;  this  change  is  a  change. 
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not  in  Climes,  but  in  criminal  procedure,  and  snoh  changes  are  not  tx  post 
facto.     Out  v.  State,  9  WalL  85 ;  Cummings  v.  Missouri,  4  Wall.  326." 

We  have  here  a  distinot  admission  that  by  the  law  of  Missouri,  as 
it  stood  at  the  time  of  the  homicide,  in  conseqaenoe  of  this  convic- 
tion of  the  defendant  of  the  crime  of  murder  in  the  second  degree, 
though  that  conviction  be  set  aside,  he  could  not  be  again  tried  for 
murder  of  the  first  degree ;  and  that,  but  for  the  change  in  the  con- 
stitution of  the  state,  such  would  be  the  law  applicable  to  his  case. 
When  the  attention  of  the  court  is  called  to  the  proposition  that  if 
such  effect  is  given  to  the  change  of  the  constitution  it  wonld,  in 
this  case,  be  liable  to  objection  as  an  ex  post  facto  law,  the  only  an- 
swer  is  that  there  is  nothing  in  it,  as  the  change  is  simply  in  a  mat- 
ter of  procedure.  Whatever  may  be  the  essential  nature  of  the 
change,  it  is  one  which,  to  the  defendant,  involves  the  difference 
between  life  and  death,  and  the  retroactive  character  of  the  change 
cannot  be  denied. 

It  is  to  be  observed  that  the  force  of  the  argument  for  acquittal 
does  not  stand  upon  defendant's  plea,  nor  upon  its  acceptance  by 
the  state's  attorney,  nor  the  consent  of  the  court;  bat  it  stands  upon 
the  judgment  and  sentence  of  the  court  by  which  he  is  convicted  of 
murder  in  the  second  degree,  and  sentence  pronounced  according  to 
the  law  of  that  guilt,  which  was  by  operation  of  the  same  law  an  ac- 
quittal of  the  other  and  higher  crime  of  murder  charged  in  the  same 
indictment.  It  is  sufficient  for  this  .case  that  the  supreme  court  of 
Missouri,  in  the  opinion  we  are  examining,  says  it  was  so,  and  cites 
as  authority  for  it  the  case  of  State  v.  Ross,  29  Mo.  82,  in  the  same 
court;  but  counsel  for  plaintiff  in  error  cites  to  the  same  effect  the 
cases  of  StcUe  y.  Ball,  27  Mo.  827;  State  v.  Smith,  53  Mo.  139. 

Blackstone  says,  (Comm.  book  4,  side  page  336 :) 

"The  plea  of  atUr^ois  eonvlct,  or  a  former  conviction  for  the  same  iden- 
tical crime,  through  no  judgment  was  ever  given,  or,  perhaps,  will  be,  (being 
suspended  by  benefit  of  clergy  or  other  causes,)  is  a  good  plea  in  bar  to  an  in- 
dictment. And  this  depends  upon  the  same  principle  as  the  former,  (that  is, 
autr^ois  acgniit,)  that  no  man  ought  to  be  twice  brought  in  danger  of  his 
life  for  one  and  the  same  crime.  Hereupon  it  has  been  held  that  a  conviction 
of  manslaughter,  on  an  appeal  or  indictment,  is  a  bar  even  in  another  appeal, 
and  much  more  in  an  indictment  for  murder;  for  the  fact  prosecuted  is  the 
same  in  both,  though  the  offenses  differ  in  coloring  and  degree."  See  State  v. 
NondU,  2  Yerg,  24;  9  Yerg.  887. 

This  law,  in  force  at  the  date  of  the  homicide  for  which  Ering  is 
now  under  sentence  of  death,  was  changed  by  the  state  of  Missouri 
between  that  time  and  his  trial  so  as  to  deprive  him  of  its  benefit,  to 
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whioh  be  voold  otherwise  have  been  entitled,  and  we  are  called  on  to 
decide  whether  in  this  respect,  and  as  applied  by  the  court  to  this 
case,  it  is  an  AT  pott  facto  law  within  the  meaning  of  the  constitution 
of  the  United  States.  There  is  no  question  of  the  right  of  the  state 
of  Missouri,  either  by  her  fnndamental  law  or  by  an  ordinary  act  of  leg- 
islation, to  abolish  this  rule,  and  that  it  is  a  valid  law  as  to  all  of- 
fenses  committed  affter  its  enactment.  The  question  here  is,  does  it 
deprive  the  defendant  of  any  right  of  defense  whioh  the  law  gave  him 
when  the  act  was  committed,  so  thai  as  to  that  offense  it  is  ex  post 
faeto.  This  term  necessarily  implies  a  fact  or  act  done,  after  which 
the  law  in  question  is  passed.  Whether  it  is  ex  post  facto  or  not  re- 
lates,  in  criminal  cases,  to  which  alone  the  phrase  applies,  to  the  time 
at  which  the  offense  charged  was  committed.  If  the  law  complained 
of  was  passed  before  the  commission  of  the  act  with  whioh  the  pris- 
oner is  charged,  it  cannot,  as  to  that  offense,  be  an  ex  pott  faeto  law. 
If  passed  after  the  commission  of  the  offense,  it  is  as  to  that  ex  pott 
facto,  though  whether  of  the  class  forbidden  by  the  constitution  may 
depend  on  other  matters.  But,  so  far  as  this  depends  on  the  Ume  of 
its  enactment,  it  has  reference  solely  to  the  date  at  whioh  the  offense 
was  committed  to  which  the  new  law  ^is  sought  to  be  applied.  No 
other  time  or  transaction  but  this  has  been  in  any  adjndged  case  held 
to  govern  its  ex  ^o«t/aeto  character. 

In  the  case  before  us  an  argument  is  made  founded  on  a  change 
in  this  rule.  It  is  said  the  new  law  in  Missouri  is  not  ex  post  facto, 
because  it  was  in  force  when  the  plea  and.  judgment  were  entered  of 
guilty  of  murder  in  the  second  degree;  thns  making  its  character  as 
an  ex  pott  facto  law  to  depend,  not  upon  the  date  of  its  passage  as 
regards  the  commission  of  the  offense,  but  as  regards  the  time  of 
pleading  guilty.  That,  as  the  new  law  was  in  force  when  the  con- 
viction on  that  plea  was  had,  its  effect  as  to  future  trials  in  that  case 
must  be  governed  by  that  law.  But  this  is  begging  the  whole  ques- 
tion, for  if  it  was,  as  to  th&  offense  charged,  an. ex  post  facto  law, 
within  the  true  meaning  of  that  phrase,  it  was  not  in  force  and  could 
not  be  applied  to  the  case,  and  the  effect  of  that  plea  and  conviction 
must  be  decided  as  though  no  such  change  in  the  law  had  been  made. 
Snch,  however,  is  not  the  ground  on  whioh  the  supreme  court  and 
the  court  of  appeals  placed  their  judgment.  "There  is  nothing,"  say 
they,  "in  this;  the  change  is  a  chatige,  not  in  crimes,  but  in  criminal 
procedure,  and  such  changes  are  not  ex  pott  facto." 

Before  proceeding  to  examine  this  proposition,  it  will  be  well  to  get 
some  clear  perception  of  the  purpose  of  the  convention  whioh  framed 
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the  constitution  in  declaring  that  no  state  shall  pass  any  ex  pott  facto 
law.  It  was  one  uf  the  objections  most  seriously  urged  against  the 
new  constitution  by  those  who  opposed  its  ratification  by  the  states, 
that  it  contained  no  formal  bill  of  rights.  Federalist,  No.  84.  And 
the  state  of  Virginia  accompanied  her  ratification  by  the  recommen- 
dation of  an  amendment  embodying  such  a  bill.    8  Elliott,  Deb.  661. 

The  feeling  on  this  subject  led  to  the  adoption  of  the  first  10  amend- 
ments to  that  instrument  at  one  time,  shortly  after  the  government 
was  organized.  These  are  all  designed  to  operate  as  restraints  on 
the  general  government,  and  most  of  them  for  the  protection  of  pri- 
vate  rights  of  persons  and  property.  Notwithstanding  this  reproach, 
however,  there  are  many  provisions  in  the  original  instrument  of  this 
latter  character,  among  which  is  the  one  now  under  consideration. 
So  much  importance  did  the  convention  attach  to  it,  that  it  is  found 
twice  in  the  constitution, — first  as  a  restraint  upon  the  power  of  the 
general  government,  and  afterwards  as  a  limitation  upon  the  legisla- 
tive power  of  the  states.  This  latter  is  the  first  clause  of  section  10 
of  article  1,  and  its  connection  with  other  language  in  th^  same  section 
may  serve  to  illustrate  its  meaning:  "No  state  shall  enter  into  any 
treaty,  alliance,  or  confederatioii ;  grant  letters  of  marque  and  re- 
prisal; coin  money;  emit  bills  of  credit;  make  anything  bat  gold  aiid 
silver  coin  a  tender  in  payment  of  debts;  pass  any  bill  of  attainder, 
<x  post  facto  law,  or  law  impairing  the  obligation  ci  contracts;  or 
grant  any  title  of  nobility."  It  will  be  observed  thit  here  are  gronped 
contiguously  a  prohibition  against  three  distinct  classes  of  retrospect- 
ive laws,  namely,  bills  of  attainder,  tx  post  facto  laws,  and  laws  im- 
pairing the  obligations  of  contracts.  As  the  clause  was  first  adopted, 
the  words  concerning  contracts  were  not  in  it,  because  it  was  sup- 
posed that  the  phrase  "ex  poet  facto  law  "  included  laws  concerning 
contracts  as  well  as  others.  But  it  was  ascertained  before  the  comple- 
tion of  the  instrument  that  this  was  a  phrase  which,  in  English  juris- 
prudence, had  acquired  a  signification  limited  to  the  criminal  law, 
and  the  words  "or  any  law  impairing  the  obligation  of  contracts" 
were  added  to  give  security  to  rights  resting  in  contracts.  3  Banc. 
His.  Const.  213. 

Sir  Thomas  Tomlin,  in  that  magaaine  of  learnings  the  English 
edition  of  1835  of  his  Law  Dictionary,  says :  "Ex  poet  facto  is  a 
term  used  in  the  law,  signifying  something  done  after,  or  arising  from ' 
or  to  affect,  another  thing  that  was  committed  before."  "An  ex  pott 
facto  law  is  one  which  operates  upon  a  subject  not  liable  to  it  at  the 
time  the  law  was  made." 
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The  first  ease  in  which  this  court  was  called  upon  to  construe  this 
provision  of  the  conBtitution  was  that  of  Colder  v.  BuU,  3  Dall.  886, 
decided  in  1798.  The  opinion  of  the  court  was  delivered  by  Chasb, 
J.,  and  its  main  purpose  was  to  decide  that  it  had  no  application  to 
acts  concerning  civil  rights.  The  opinion,  however,  is  important,  as 
it  discusses  very  fully  the  meaning  of  the  provision  in  its  application 
to  oriminal  oases.  It  defines  four  distinct  classes  of  laws  embraced 
bj  the  clause : 

"(1)  Every  law  that  makes  an  action  done  before  the  passing  of  the  law, 
and  which  was  Innocent  when  done^  criminal,  and  punishes  such  action;  (2) 
every  law  that  aggravates  the  crime  or  makes  it  greater  than  it  was  when 
committed ;  (3)  eveiy  law  that  changes  the  punishment  and  inflicts  a  greater 
punishment  than  was  annexed  to  the  crime  when  committed;  (4)  every  law 
that  alters  the  legal  rules  of  evidence,  and  receives  lees  or  different  testimony 
than  the  law  required  at  the  time  of  the  commission  of  theoffensa  in  order  to 
convict  the  offender." 

Again  he  says : 

"  But  I  do  not  consider  any  law  m  peatfaeto,  within  the  prohibition,  that 
modifies  the  rigor  of  tlie  law,  but  only  these  that  create  or  aggravate  the 
erime  or  increase  the  punishment  or  change  the  rules  of  evidence  for  the  pur> 
pose  of  convictton." 

In  the  ease  before  us  the  constitution  of  liisBonri  so  changes  the 
rule  of  evidence  that  what  was  conclusive  evidence  of  innocence  of 
the  higher  grade  of  murder  when  the  crime  was  committed,  namely, 
a  judicial  conviction  for  a  lower  grade  of  homicide,  is  not  received  as 
evidence  at  all,  or,  if  received,  is  given  no  weight  in  behalf  of  the 
offender.  It  also  changes  the  punishment,  for,  whereas  the  law,  as 
it  stood  when  the  homicide  was  committed,  was  that,  when  convicted 
of  murder  in  the  second  degree,  he  could  never  be  tried  or  punished 
by  death  for  murder  in  the  first  degree,  the  new  law  enacts  that  he 
may  be  so  punished,  notwithstanding  the  former  conviction.  But  it 
is  not  to  be  supposed  that  the  opinion  in  that  case  undertook  to  de- 
fine, by  way  of  exclusion,  all  the  cases  to  which  the  constitutional 
provision  would  be  applicable.  Accordingly,  in  a  subsequent  <;ase 
tried  before  Mr.  Justice  Washinoton,  he  said,  in  his  charge  to  the 
jury,  that  "an  ex  post  facto  law  is  one  which,  in  its  operation,  makes 
that  oriminal  which  was  not  so  at  the  time  the  action  was  performed, 
or  which  increases  the  punishment,  or,  in  thort,  which,  in  relation  to 
the  offerue  or  iU  eotuequencei,  alters  the  tituation  of  a  party  to  his  die- 
advantage."  U.  8.  V.  Hall,  2  Wash.  G.  G.  366.  He  adds,  by  way  of 
application  to  that  case,  which  was  for  a  violation  of  the  embargo 
T.2— 29 
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laws:  "If  the  enforoing  law  applies  to  this  case,  there  can  be  no 
doabt  that,  so  far  as  it  taket  away  or  impairs  the  defense  which  the 
law  had  provided  the  defendant  at  the  time  when  the  condition  of 
this  bond  became  forfeited,  it  is  ex  post  facto  and  inoperative."  This 
case  was  carried  to  the  supreme  court  and  the  judgment  afi&rmed.  6 
Cranch,  171. 

The  new  constitution  of  Missouri  does  not  take  away  what,  by  th* 
law  of  the  state  when  the  crime  was  committed,  was  a  good  defense 
to  the  charge  of  murder  in  the  first  degree. 

In  the  subsequent  cases  of  Cummings  y.  State  and  Exparte  Garland, 
4  Wall.  277-833,  this  court  held  that  a  law  which  excluded  a  min- 
ister of  the  gospel  from  the  exercise  of  his  clerical  function,  and  a 
lawyer  from  practice  in  the  courts,  unless  each  would  take  an  oath 
that  they  had  not  engaged  in  or  encouraged  armed  hostilities  against 
the  government  of  the  United  States,  was  an  ex  post  facto  law,  be- 
cause it  punished,  in  a  manner  not  before  punished  by  law,  of- 
fenses committed  before  its  passage,  and  because  it  instituted  a  new 
rule  of  evidence  in  aid  of  conviction.  Though  this  court  was  divided 
in  that  case,  it  was  because  the  minority  were  of  the  opinion  that  the 
act  in  question  was  not  a  crimes  act,  and  that  it  inflicted  no  punish- 
ment, in  the  judicial  sense,  for  any  past  crime,  and  they  did  not  con- 
trovert the  proposition  that  it  was  an  ex  post  facto  law  if  it  had  that 
effect. 

In  these  oases  we  have  illustrations  of  the  liberal  eonstmotion 
which  this  court,  and  Mr.  Justice  Washikotoh  in  the  circuit  court, 
have  given  to  the  words  "ex  post  facto  law" — a  construction  in  mani- 
fest accord  with  the  purpose  of  the  constitutional  convention  to  pro- 
tect the  individual  rights  of  life  and  liberty  against  hostile  retro- 
spective legislation.  Nearly  all  the  states  of  the  Union  have  similar 
provisions  in  their  constitutions,  and  whether  they  have  or  not,  they 
all  recognize  the  obligatory  force  of  this  clause  of  the  federal  consti- 
tution on  their  legislation.  A  reference  to  some  decisions  of  those 
courts  will  show  the  same  liberality  of  construction  of  the  provision, 
many  of  them  going  much  further  than  is  necessary  to  go  in  this  case 
to  show  the  error  of  the  Missouri  courts. 

In  the  supreme  court  of  Massachusetts,  in  the  case  of  Com.  v.  Mc' 
Donough,  13  Allen,  581,  it  was  held  that  a  law  passed  after  the  com- 
mission of  the  offense  of  which  defendant  stood  charged,  which  miti- 
gated the  punishment,  as  regarded  the  fine  and  the  maximum  of 
imprisonment  that  might  be  inflicted,  was  an  ex  post  facto  law  as  to 
that  case,  because  the  minimum  of  imprisonment  was  made  three 
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months,  whereas  before  there  was  no  minimnm  limit  to  the  oonrt's 
discretion.  This  slight  variance  in  the  law  was  held  to  make  it  ex 
pott  facto  and  void  as  to  that  case,  though  the  effect  of  the  decision 
was  to  leave  no  law  by  which  the  defendant  oould  be  punished,  and 
he  was  discharged,  though  found  guilty  of  the  offense. 

In  the  case  of  Eartung  v.  People,  22  N.  T.  95,  after  she  had 
been  convicted  of  morder  and  sentenced  to  death,  and  while  her  case 
was  pending  on  appeal,  the  legislature  of  that  state  changed  the  law 
for  the  punishment  of  murder  in  general,  so  as  to  authorize  the  gov- 
ernor to  postpone  indefinitely  the  execution  of  the  sentence  of  death, 
and  to  keep  the  party  confined  in  the  penitentiary  at  hard  labor  un* 
til  he  should  order  the  fall  execution  of  the  sentence  or  should  par* 
don  or  commute  it.  The  court  of  appeals  held  that,  while  this  later 
law  repealed  all  existing  punishments  for  murder,  it  was  tx  pott  facto 
as  to  Mrt.  Hartung'i  Cote,  and  could  not  be  applied  to  it,  and  this 
was  decided  in  face  of  the  fact  that  it  resulted  in  the  discharge  of  a 
convicted  murderess  without  any  punishment  at  alL  Judge  Dbnio, 
in  delivering  the  opinion  of  the  court,  makes  these  excellent  observa* 
tions : 

"It  is  highly  probable  that  it  was  the  Intention  of  the  legislature  to  extend 
favor  rather  than  increased  severity  towards  the  convict  and  others  in  her  sit- 
uation; and  it  is  quite  likely  that,  had  they  been  consulted,  they  would  have 
preferred  the  application  of  this  law  to  their  cases  rather  ttian  that  which  ex- 
isted when  they  committed  the  ofCenses  of  which  tliey  are  convicted.  But 
the  case  cannot  be  determined  on  such  considerations.  No  one  can  be  crimi- 
nally punished  in  this  oonntiy,  eoxwpt  aocording  to  a  lata  preacrtbed  /or  his 
government  hefan  tli/e  ettppoted  qg^ente  vxu  commuted,  and  which  existed  as  a 
law  at  that  time.  It  would  be  useleas  to  speculate  upon  the  question  whether 
tliis  would  be  so  upon  the  reason  of  the  tiling  and  according  to  the  spirit  of 
our  legal  institutions,  because  the  rule  exists  in  the  form  of  an  express  writ- 
ten precept,  the  binding  force  of  which  no  one  disputes.  Ko  state  shall  pass 
any  ex  pott  /aeto  law  is  the  mandate  of  the  constitution  of  the  United  States." 

This  is  reaffirmed  by  the  same  ooort  in  the  oases  of  Shepherd  v. 
People,  35  N.  Y.  406;  Qreen  v.  Shumway,  89  N.  T.  418;  and  In  re 
Petty,  22  Band.  (Kan.)  477,  the  same  thing  is  decided. 

In  the  case  of  State  v.  Keith,  68  N.  G.  140,  the  supreme  court  of  that 
state  held  that  s  law  repealing  a  statute  of  general  amnesty  for  of- 
fenses arising  out  of  the  rebellion  was  ex  post  f aeto  and  void,  though 
both'  statutes  were  passed  after  the  acts  were  committed  with  which 
defendant  was  charged. 

In  the  case  of  the  State  v.  Sneed,  25  Tex.  (Supp.)  66,  the  court 
held  that,  in  a  criminal  dase  barred  by  the  statute  of  limitations,  a 
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subsequent  statute  whieh  enlarged  the  time  necessaiyto  create  a  bar 
was,  as  to  that  case,  an  ex  post  facto  law,  and  it  ooold  not  be  sup- 
posed to  be  intended  to  apply  to  it. 

When,  in  answer  to  all  this  evidence  of  the  tender  regard  for  the 
rights  of  a  person  charged  with  crime  under  subsequent  legislation 
affecting  those  rights,  we  are  told  that  this  very  radical  change  in  the 
law  of  Missouri  to  his  disadvantage  is  not  subject  to  the  rule  because 
it  is  a  change,  not  in  crimes,  but  in  criminal  procedure,  we  are  led 
to  inquire  what  that  court  meant  by  criminal  procedure. 

The  word  "procedure,"  as  a  law  term,  is  not  well  understood,  and 
is  not  found  at  all  in  Bouvier's  Law  Dictionary,  the  best  work  of  the 
kind  in  this  eonntry.  Fortunately  a  distinguished  writer  on  criminal 
law  in  America  has  adopted  it  as  the  title  to  a  work  of  two  volumes. 
Bishop,  Grim.  Proe.  In  his  first  chapter  he  undertakes  to  define 
what  is  meant  by  procedure.  He  says:  "Sec.  2.  The  term  procedure 
is  so  broad  in  its  signification  that  it  is  seldom  employed  in  our  books 
as  a  term  of  art.  It  includes  in  its  meaning  whatever  is  embraced 
by  the  three  technical  terms,  <  pleading,'  'evidence,'  and  '  practice.' " 
And  in  defining  "practice,"  in  this  sense,  he  says :  "The  word  means 
those  legal  roles  which  direct  the  course  of  proceeding  to  bring  parties 
into  the  court  and  the  course  of  the  court  after  they  are  brought  in;" 
and  "evidence,"  he  says,  as  part  of  procedure,  "signifies  those  rules 
of  law  whereby  we  determine  what  testimony  is  to  be  admitted  and 
what  rejected  in  each  case,  and  what  is  the  weight  to  be  given  to 
the  testimony  admitted." 

If  this  be  a  just  idea  of  what  is  intended  by  the  word  "procedui-e," 
as  applied  to  a  criminal  case,  it  is  obvious  that  a  law  which  is  one 
of  procedure  may  be  obnoxious  as  an  ex  pott  faeto  law,  both  by  the 
decision  in  Colder  V.  BuU,  3  Dall.  386,  and  in  Cvanmings  v.  Missouri, 
4  Wall.  277,  for  in  the  former  case  this  court  held  that  "any  law 
which  alters  the  legal  rules  of  evidence,  and  receives  less  or  different 
testimony  than  the  law  requires  at  the  time  of  the  commission  of  the 
offense  in  order  to  convict  the  offender,"  is  an  ex  post  facto  law;  and 
in  the  latter,  one  of  the  reasons  why  the  law  was  held  to  be  ex  post 
facto  was  that  it  changed  the  rule  of  evidence  under  irhioh  the  party 
was  punished.  But  it  cannot  be  snstained  without  destroying  the 
value  of  the  constitutional  provision  that  no  law,  however  it  may  in- 
vade or  modify  the  rights  of  a  party  charged  with  crime,  is  an  ex  post 
facto  law  within  the  constitutional  provision,  if  it  comes  within  either 
of  these  comprehensive  branches  of  the  law  designated  as  "pleading," 
"practice,"  and  "evidence."     Can  the  law 'with  regard  to  bail,  to  in- 
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dletments,  to  grand  janes,  to  the  trial  jviry,  all  be  changed  by  state 
legislation,  after  the  offense  oominitted,  to  the  disadvantage  of  the 
prisoner,  and  not  held  to  be  ex  post  facto,  becaase  it  relates  to  proced- 
ure, as  it  does  according  to  Mr.  Bishop  ?  And  can  any  substantial 
right  which  the  law  gave  the  defendant  at  the  time  to  which  his  guilt 
relates  be  taken  away  from  him  by  ex  poit  facto  legislation,  because, 
in  the  use  of  a  modem  phrase,  it  is  called  a  law  of  procedure  ?  We 
think  it  cannot. 

Some  light  may  be  thrown  upon  this  branch  of  the  argument  by 
recurrence  to  a  few  of  the  numerous  decisions  of  the  highest  courts 
construing  the  associated  phrase  in  the  same  sentence  of  the  con- 
stitution which  forbids  the  states  to  pass  any  law  impairing  the  obli- 
gation of  contracts.  It  has  been  held  that  this  prohibition  also  relates 
ezclnsively  to  laws  passed  after  the  contract  is  made,  and  its  force 
has  been  often  sought  to  be  evaded  by  the  argument  that  laws  are 
not  forbidden  which  affect  only  the  remedy,  if  they  do  not  change  the 
nature  of  the  contract  or  act  directly  upon  it.  The  analogy  between 
this  argument  and  the  one  concerning  laws  of  proeedore,  in  relation 
to  the  contiguous  words  of  the  constitution,  is  obvione.  But  while  it 
has  been  held  that  a  change  of  remedy  made  after  the  contract  may 
be  valid,  it  is  only  so  when  there  is  substituted  an  adequate  and  suf- 
ficient remedy  by  which  the  contract  may  be  enforced,  or  where  such 
remedy  existed  and  remained  unaffected  by  the  new  law.  Tennessee 
V.  Sneed,  96  U.  S.  69;  Antoni  v.  Oreenhoto,  ante,  91. 

On  this  point  it  has  been  held  that  laws  are  void  enacted  after  the 
date  of  the  contract :  (1)  Which  give  the  debtor  a  longer  stay  of  exe- 
cution after  judgment.  Bkar  v.  WiUiamt,  4  Litt.  (Ey.)  85 ;  McKin- 
ney  v.  Carroll,  6  Mon.  98.  (2)  Which  require  on  a  sale  of  his  prop- 
erty under  execution  an  appraisement,  and  a  bid  of  two-thirds  the 
value  BO  ascertained.  Bronson  'v.Kimie,  1  How.  311;  McCraeken 
r.Hayward,  3  How.  608;  4  Litt.  85;  Sprott  v.  Reid,  3  G.  Greene, 
489.  (8)  Which  allow  a  period  of  redemption  after  such  sale. 
Lapsley  y.Braehear,  4  Lit%  58;  7  Mon.  (Ky.)  64;  Cargill  v.  Power, 
1  Mich;  869;  BoHneon  v.  Howe,  13  Wis.  841.  (4)  Which  exempt 
from  sale  nnder  judgment  for  the  debt  a  larger  amount  of  the  debtor's 
property  than  was  exempt  when  the  debt  was  contracted.  Edwards 
T.  Kearney,  96  U.  S.  69,  and  the  cases  there  cited ;  Story,  Gomm. 
Const.  §  1385. 

There  are  nnmerons  similar  decisions  showing  that  a  change  of  the 
law  which  hindered  or  delayed  the  creditor  in  the  collection  of  his 
debt,  though  it  related  to  the  remedy  or  mode  of  procedure  by  which 
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ibat  debt  was  to  be  e(dlected,  impaired  the  obligation  of  the  contract 
within  the  meaning  of  the  oonstitation.  Why  are  not  the  rights  of 
life  and  liberty  as  saored  as  the  right  of  contract  ?  Why  should  not' 
the  contigaouB  and  associated  words  in  the  oonstitation,  relating  to 
retroactive  laws,  on  these  two  subjects,  be  governed  by  the  same  rule 
of  construction?  And  why  should  a  law,  equally  injurious  to  the 
rights  of  the  party  concerned,  be  void  in  one  case  and  not  in  the 
other,  under  the  same  circumstances?  But  it  is  said  that  at  the 
time  the  prisoner  pleaded  guilty  of  the  second  degree  of  murder, 
and  at  the  time  he  procured  .the  reversal  of  the  judgment  of  the 
oriminal  court  on  that  plea,  the  new  constitution  was  in  force,  and  he 
was  bound  to. know  the  effect  of  the  change  of  the  law  on  his  case. 
We  do  not  controvert  the  principle  that  he  was  bound  to  know  and 
take  notice  of  the  law.  But,  as  regards  the  effect  of  the  plea  and  the 
judgment  on  it,  the  constitution  of  Missouri  made  no  change.  It 
still  remained  the  law  of  Missouri,  as  it  is  the  law  of  every  state  in 
the  Union,  that  so  long  as  the  judgment  rendered  or  that  plea  re- 
mained in  force,  or  after  it  had  been  executed,  the  defendant  was 
liable  to  no  farther  prosecution  for  any  charge  found  in  that  indict- 
ment. Such  was  the  law  when  the  crime  was  committed,  such  was 
the  law  when  he  pleaded  guilty,  such  is  the  law  now  in  Missouri, 
and  everywhere  else.  So  that,  in  pleading  guilty  under  an  agreement 
for  10  years'  imprisonment,  both  he  and  the  prosecuting  attorney 
and  the  court  all  knew  that  the  result  woald  be  an  acquittal  of  all 
other  charges  but  that  of  murder  in  the  second  degree. 

Did  he  waive  or  annul  this  acquittal  by  prosecuting  his  writ  of  er- 
ror ?  Certainly  not  by  that  act,  for  if  the  judgment  of  the  lower  court 
sentencing  him  to  25  years'  imprisonment  had  been  affirmed,  no  one 
will  assert  that  he  coald  still  have  been  tried  for  murder  in  the 
first  degree.  Nor  was  there  anything  else  done  by  him  to  waive  this 
acquittal.  He  refused  to  withdraw  his  plea  of  guilty.  It  was  stricken 
out  by  order  of  the  court  against  his  protest.  He  refused  then  to 
plead  not  guilty,  and  the  court  in  like  n^nner,  against  his  protest, 
ordered  a  general  plea  of  not  guilty  to  be  filed.  He  refused  to  go  to 
trial  on  that  plea,  and  the  court  forced  him  to  trial. 

The  case  rests  then  upon  the  proposition  that,  having  an  erroneous 
sentence  rendered  against  him  on  the  plea  accepted  by  the  court,  he 
could  only  take  the  steps  which  the  law  allowed  him  to  reverse  that 
sentence  at  the  hazard  of  subjecting  himself  to  the  punishment  of 
death  for  another  and  a  different  offense  of  which  he  stood  acquitted 
by  the  judgment  of  that  court;  that  he  prosecuted  his  legal  right 
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to  a  revie\r  of  that  sentence  with  s  halter  aronnd  his  neok,  when,  if 
he  SQcceed  in  reveraing  it,  the  same  ooort  could  tighten  it  to  Btrangala< 
tion,  and  if  he  failed,  it  did  him  no  good.  And  this  is  precisely  what 
has  oocnrred.  His  reward  for  proving  the  sentence  of  the  coart  of  25 
years'  imprisoiunent  (not  its  judgment  on  his  gui|t)  to  be  erroneous, 
is  that  he  is  now  to  be  hanged,  instead  of  imprisoned  in  the  peniten. 
tiary.  No  such  result  could  follow  a  writ  of  error  before,  and  as  to 
this  effect  the  new  constitution  is  dearly  ex  pott  facto.  The  whole 
error,  which  results  in  such  a  remarkable  conclusion,  arises  from 
holding  the  provision  of  the  new  constitution  applicable  to  this  case, 
when  the  law  is  ex  pott  facto  and  inapplicable  to  it. 

If  Ering  or  his  counsel  were  bound  to  know  the  law  when  they 
prosecuted  the  writ  of  error,  they  were  bound  to  know  it  as  we  have 
expounded  it.  If  they  knew  that  by  the  vorde  of  the  new  constitu* 
tion  such  a  judgment  of  acquittal  as  he  had  when  he  undertook  to 
reverse  it  would  be  no  longer  an  acquittal  after  it  was  reversed,  they 
also  knew  that,  being  as  to  his  ease  an  ex  pott  faeto  law,  it  could 
have  no  such  effect  on  that  judgment. 

We  are  of  opinion  that  any  law  passed  after  the  commission  of  an 
offense  which,  in  the  language  of  Washinotok,  in  U.  8.  t.  HaU,  "in 
relation  to  that  offense,  or  its  consequences,  alters  the  situation  of  a 
party  to  his  disadvantage,"  is  vol  ex  pott  facto  law;  and  in  the  language 
of  Dbhio,  in  Hartung  v.  People:  "No  one  can  be  criminally  punished 
in  this  country,  except  according  to  a  law  prescribed  for  his  govern* 
ment  by  the  sovereign  authority  before  the  imputed  offense  was  com- 
mitted, and  which  existed  as  a  law  at  the  time." 

Tested  by  these  criteria,  the  provision  of  the  constitution  of  Mis- 
souri which  denies  to  plaintiff  in  error  the  benefit  which  the  previous 
law  gave  him  of  acquittal  of  the  charge  of  murder  in  the  first  degree, 
on  conviction  of  murder  in  the  second  degree,  is,  as  to  his  case,  an 
ex  pott  facto  law  within  the  meaning  of  the  constitution  of  the  United 
States,  and  for  the  error  of  the  supreme  court  of  Missouri,  in  holding 
otherwise,  its  judgment  is  reversed,  and  the  case  is  remanded  to  it, 
with  direction  to  reverse  the  judgment  of  the  criminal  court  of  St. 
Louis,  and  for  such  further  proceedings  as  are  not  inconsistent  with 
this  opinion. 

Mattbiws,  7.,  dittenting.  The  chief  justice,  Mr.  Justice  Bbadlkt, 
Mr.  Justice  Gsat,  and  myself  are  unable  to  concur  in  the  judgment 
and  opinion  of  the  court  in  this  case,  and  the  importance  of  the  ques- 
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tion  determined  oonstrains  as  to  state  the  grounds  of  oar  dissent. 
The  material  facts  are  these : 

The  plaintiff  In  error,  at  March  term,  1875,  of  the  St.  Louis  criminal  coart, 
was  indicted  for  murder  in  the  first  degree.  On  his  arraignment  he  pleaded 
•>not  gailtj."  At  the  November  term  of  the  same  year  a  trial  was  had, 
which  resulted  In  a  verdict  of  guilty  of  murder  in  the  first  degree,  and  a  sen- 
tence of  death.  That  Judgment  was  reversed  on  appeal,  and  twice  subsequently 
there  were  mistriahi.  On  November  12,  1879,  the  defendant,  by  consent  of 
the  circuit  attorney  and  leave  of  the  court,  withdrew  his  plea  of  not  guilty 
and  entered  a  plea  of  guilty  of  murder  in  the  second  degree.  He  was  there- 
upon sentenced  to  imprisonment  in  the  penitentiary  for  a  term  of  25  yeai's. 
The  prisoner  then  filed  a  motion  to  set  aside  this  judgment  and  sentence,  and 
to  allow  him  to  withdraw  the  plea  of  gniUy  of  murder  in  the  second  degree, 
and  to  permit  him  "to  liave  his  original  plea  of  not  guilty  entered  of  record, 
to  the  end  that  he  may  have  a  trial  upon  the  merits  of  his  case  before  a  jury." 
In  support  of  this  motion  reasons  were  assigned,  in  substance,  that  he  bad 
withdrawn  his  original  plea  of  not  gnilty  and  entered  the  plea  of  guilty  of 
murder  in  the  second  degree,  upon  the  faith  of  an  understanding  previously 
bad  with  the  circuit  attorney,  r^resenting  the  prosecution,  that  if  he  would 
do  so  the  sentence  should  not  exceed  10  years  in  the  penitentiary,  which  un- 
derstanding was  violated  by  the  sentence  complained  oL  Tiie  court  overruled 
the  motion,  but  upon  appeal  the  judgment  was  reversed,  on  the  ground  alleged 
by  the  prisoner  that  he  had  been  misled,  and  the  cause  was  remanded  for 
further  proceedings.  On  receipt  of  this  mandate,  the  trial  court,  the  prisoner 
refusing  to  withdraw  his  plea  of  guilty  of  murder  in  the  second  degree  and  to 
enter  a  plea  of  not  gnilty,  entertained  the  motion  previously  made  by  hira, 
for  refusing  to  grant  which  tbe  judgment  tiad  thus  been  reversed,  and  granted 
it,  setting  aside  the  plea  of  gnilty,  and,  the  prisoner  standing  mute,  ordered  a 
plea  of  not  guilty  to  be  entered.  On  this  plea  a  trial  was  bad  at  October  terra, 
1881,  when  the  prisoner  was  found  guilty  of  murder  in  the  first  degree  and 
again  sentenced  to  de;ith.  An  appeal  was  prosecuted  from  this  judgment, 
which,  however,  was  affirmed  by  the  supreme  court  of  Missouri,  and  is  brought 
here  for  examination  by  the  present  writ  of  error,  on  the  ground  tliat  it  has 
been  rendered  in  violation  of  a  right  secured  to  the  plaintiff  in  error  by  the 
oonstitution  of  the  United  States. 

The  right  which  it  is  alleged  has  been  violated  is  supposed  to  arise 
in  this  way.  At  the  time  of  the  commission  of  the  offense,  in  1875, 
it  was  well  established  as  the  law  of  Missouri,  by  the  deAisions  of  the 
supreme  court  of  the  state,  that  "when  a  person  is  indicted  for  mur- 
der in  the  first  degree,  and  is  pat  apon  his  trial  and  convicted  of 
murder  in  the  second  degree,  and  a  new  trial  is  ordered  at  his  in- 
stance, he  cannot  legally  be  pnt  upon  his  trial  again  for  the  chaise 
of  mnrder  in  the  first  degree ;  he  can  be  pot  upon  his  trial  only  upon 
the  charge  of  mnrder  in  the  second  degree."     State  v.  Bott,  39  Mo. 
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83 ;  StaU  T.  Smiik,  68  Mo.  139.  And  it  ia  not  denied  that  a  plea  of 
guilty  of  mnrder  in  the  second  degree,  accepted  by  tlie  state,  woold 
have  been  at  that  time  equally  an  acquittal  of  the  charge  of  murder 
in  the  first  degree,  having  the  same  force  as  to  future  trials  as  a  con- 
viction of  murder  in  the  second  degree,  although  the  judgment  should 
be  reversed  on  the  application  of  the  prisoner. 

On  November  30,  1875,  the  state  of  Missouri  adopted  a  new  eon- 
stitution,  which  contained  (section  28,  art.  2)  the  provision  that  "if 
judgment  on  a  verdict  of  guilty  be  reversed  for  error  in  law,  nothing 
herein  contained  shall  prevent  a  new  trial  of  the  prisoner  on  a  proper 
indictment,  or  aooording  to  correct  principles  of  law." 

In  the  case  of  State  v.  Sinu,  71  Mo.  538,  it  was  decided  that  this 
provision  overthrows  the  rule  laid  down  in  the  case  of  State  v.  Rots, 
ubi  supra,  and  was  "equivalent  to  declaring  that  when  such  judgment 
is  reversed  for  error  at  law,  the  trial  had  is  to  be  regarded  as  a  mis- 
trial, and  that  the  cause,  when  remanded,  is  put  on  the  same  foot- 
ing as  a  new  trial,  as  if  the  cause  had  been  submitted  io  a  jury, 
resulting  in  a  mistrial  by  the  discharge  of  the  jury  in  consequence  of 
their  inability  to  agree  on  a  verdict." 

The  rule  thus  introduced  by  the  constitution  of  1875  was  the  one 
applied  in  the  trial  of  the  prisoner,  instead  of  that  previously  in  force; 
and  the  contention  is  that  to  apply  it  in  a  case  such  as  the  present, 
where  the  alleged  offense  was  committed  prior  to  the  adoption  of  the 
new  constitution,  is  to  give  it  operation  as  an  ae  pott  facto  law,  in 
violation  of  the  prohibition  of  the  constitution  of  the  United  States. 

In  examining  this  proposition  it  must  constantly  be  borne  in  mind 
that  the  plea  of  guilty  of  murder  in  the  second  degree,  the  legal  ef- 
fect of  which,  when  admitted,  is  the  precise  subject  of  the  question, 
was  entered  long  after  the  new  role  established  by  the  constitution 
of  Missoori  took  effect;  that  the  prisoner  himself  moved  to  set  it 
aside,  and  for  leave  to  renew  his  plea  of  not  guilty,  on  the  ground 
that  he  had  been  misled  into  making  his  plea  of  guilty  under  circum- 
stances that  would  make  it  operate  as  a  fraud  upon  his  rights,  if  it 
were  permitted  to  stand;  and  that,  because  the  coort  denied  this 
motion,  he  made  and  prosecuted  his  appeal  for  a  reversal  of  its  judg- 
ment, in  full  view  of  the  role,  then  in  foroe,  of  the  application  of 
which  he  now  complains,  which  expressly  declared  what  should  be 
the  effect  of  such  a  reversal. 

The  clasaifieation  of  ex  pott  facto  laws  first  made  by  Mr.  Justice 
Chase,  in  Colder  v.  BuU,  3  Dall.  386-390,  seems  to  have  been  gen- 
erally accepted.     It  is  as  follows : 
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'*(!)  Eyeiy  tew  tiiat  makes  an  action  done  before  the  passing  of  the  law, 
and  which  was  innocent  when  done,  criminal,  and  punishes  such  action ;  (2) 
ereiy  law  that  aggravates  a  mime  or  makes  it  greater  than  it  was  when 
committed;  (3)  every  law  that  changes  the  punishment,  and  inflicts  a  greater 
punishment  than  the  law  annexed  to  the  crime  when  committed;  (4)  every 
law  that  alters  the  legal  rules  of  evidence,  and  receives  lees  or  different  testi- 
mony than  the  law  required  at  the  time  of  the  commlBslon  of  the  offense,  in 
order  to  convict  the  offender." 

This  definition  was  the  basis  of  the  opinion  of  the  ooart  in  the 
oases  of  Cummnga  v.  State,  4  Wall.  277,  and  E!x  parte  Garland,  4 
Wall.  883,  and  was  expressly  relied  on  in  the  opinion  of  the  dissent- 
ing  judges,  which  says:  "This  exposition  of  the  natote  of  ex  post 
facto  laws  has  never  been  denied,  nor  has  any  ooart  or  any  commen- 
tator on  the  oonstitation  added  to  the  olasses  of  laws  here  set  forth, 
as  coming  within  that  clause  of  the  organic  law."    4  Wall.  391. 

Now,  under  which  of  these  heads  does  the  controverted  rule  of  the 
Missouri  oonstitation  fall?  It  cannot  be  contended  that  it  is  em- 
braced in  either  of  the  first  three.  If  in  any,  it  must  be  covered  by 
the  fourth.  But  what  rule  of  evidence,  existing  at  the  time  of  the 
commission  of  the  offense,  is  altered  to  the  disadvantage  of  the  pris- 
oner? The  answer  made  is  this :  that,  at  that  time,  an  accepted  plea 
of  guilty  of  murder  in  the  second  degree  was  conclusive  proof  that  the 
prisoner  was  not  guilty  of  murder  in  the  first  degree,  and  that  it  was 
abrogated  so  as  to  deprive  the  prisoner  of  the  benefit  of  it.  But 
while  that  rule  was  in  force  the  prisoner  had  no  such  evidence  of 
which  he  could  avail  himself.  How,  then,  has  he  been  deprived  of 
any  benefit  from  it  ?  He  had  not,  during  the  period  while  the  rule 
was  in  force,  entered  any  plea  of  guilty  of  murder  in  the  second  de- 
gree, and  no  such  plea  had  been  admitted  by  the  state.  All  that  can 
be  said  is  that  if,  while  the  rule  was  in  force,  he  had  entered  such  a 
plea  with  the  consent  of  the  state,  its  legal  effect  would  have  been  as 
claimed,  and  by  its  change  he  has  lost  what  advantage  he  would  have 
had  in  such  a  contingency.  But  it  does  not  follow  that  such  a  con- 
tingency would  have  happened.  It  was  not  within  the  power  of  the 
prisoner  to  bring  it  about,  for  it  required  the  concurrence  and  con- 
sent of  the  state;  and  it  cannot  be  assumed  that,  under  such  a  role 
and  in  such  a  case,  that  consent  would  have  b«en  given.  It  is  not 
enough  to  say  that,  under  a  ruling  of  the  court,  a  party  might  have 
lost  the  benefit  of  certain  evidence,  if  such  evidence  had  existed.  To 
predicate  error  in  such  a  ease,  it  must  be  shown  that  the  party  had 
evidence  of  which,  in  fact,  he  has  been  illegally  deprived.  Such  a 
ease  would  have  been  presented  here,  if  the  plea  of  guilty  of  murder 
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in  the  second  degree  bad  been  entered  and  accepted  before  the  oon- 
atitation  of  .1875  took  effect,  and  while  the  old  rule  was  in  force. 
Then  the  law  woold  have  taken  effect  upon  the  transaction  between 
the  prisoner  and  the  prosecution  in  the  acceptance  of  his  plea;  the 
status  of  the  prisoner  would  have  been  fixed  and  declared ;  he  would 
have  stood  acquitted  of  record  of  the  charge  of  murder  in  the  first 
degree;  and  the  new  role  would  have  been  an  ex  post  facto  law  if  it 
had  made  him  liable  to  conviction  and  punishment  for  an  offense  of 
which  by  law  he  had  been  declared  to  be  innocent. 

But,  in  the  circumstances  of  the  present  case,  the  evidence,  of 
which  it  is  said  the  prisioner  has  been  deprived,  came  into  being  after 
the  law  had  been  changed.  It  was  evidence  created  by  the  law  itself, 
for  it  consists  simply  in  a  technical  inference ;  and  the  law  in  force 
when  it  was  created  necessarily  determines  its  quality  and  effect. 
That  law  did  not  operate  upon  the  offense  to  change  its  character; 
nor  upon  its  punishment  to  aggravate  it;  nor  upon  the  evidence  which, 
according  to  the  law  in  force  at  the  time  of  its  commission,  was  com- 
petent to  prove  or  disprove  it.  It  operated  upon  a  transaction  be- 
tween the  prisoner  and  the  prosecution,  which  might  or  might  not 
have  taken  place;  whioh  could  not  take  place  without  mutual  consent ; 
and  when  it  did  take  place  that  consent  must  be  supposed  to  have 
been  given  by  both  with  reference  to  the  law  as  it  then  existed,  and 
not  with  reference  to  a  law  which  had  then  been  repealed. 

It  is  the  essential  characteristic  of  an  ex  pott  facto  law  that  it 
should  operate  retrospectively,  so  as  to  change  the  law  in  respect  to  an 
act  or  transaction  already  complete  and  past.  Such  is  not  the  ef- 
fect of  the  rule  of  the  constitution  of  Missouri  now  in  question.  As 
has  been  shown,  it  does  not,  in  any  particular,  affect  the  crime 
charged,  either  in  its  definition,  punishment,  or  proof.  It  simply  de- 
clares what  shall  be  the  legal  effect,  in  the  future,  of  acts  and  trans- 
actions thereafter  taking  place.  It  enacts  that  any  future  erroneous 
and  unlawful  conviction  for  a  less  offense,  thereafter  reversed  on  the 
application  of  the  accused,  shall  be  held  for  naught,  to  all  in- 
tents and  purposes,  and  shall  not,  after  such  reversal,  operate  as  a 
technical  acquittal  of  any  higher  grade  of  crime,  for  which  there 
might  have  been  a  eonviotion  under  the  same  indictment.  It  imposes 
upon  the  prisoner  no  penalty  or  disability.  It  cannot  affect  the  case 
of  any  individual,  except  upon  his  own  request,  for  he  must  take  the 
first  step  in  its  application.  When  he  pleads  guilty  of  murder  in  the 
second  degree,  he  knows  that  its  acceptance  cannot  operate  as  an  ac- 
quittal of  the  higher  offense.    When  he  asks. to  have  the  conviction 
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reversed,  he  understandB  that  if  his  application  is  granted,  the  jadg* 
ment  must  be  set  aside  vith  the  same  effect  as  if  it  had  never  been 
rendered.  It  does  not  touch  the  substance  or  merits  of  his  defense, 
and  is  in  itself  a  sensible  and  jast  rule  in  criminal  procedure. 

And,  "BO  far  as  mere  modes  of  precedare  are  concerned,"  says  Judge 
CooLST,  (Const.  Lim.  272,)  "  a  party  bas  no  more  right  in  a  criminal  than 
in  a  dvU  action  to  insist  that  bis  case  shall  be  disposed  of  under  the  law  in 
force  when  the  act  to  be  Investigated  is  charged  to  have  taken  place.  Bern- 
edies  must  always  be  under  the  cbntrol  of  the  legislature,  and  it  would  create 
endless  confusion  in  legal  proceedings  if  every  case  was  to  be  conducted  only 
in  accordance  with  the  rules  of  practioe,  and  heard  only  by  the  courts  in  ex- 
istence when  its  facts  aros&  The  legislature  tnay  abolish  courts  and  create 
new  ones,  and  it  may  prescribe  altogether  different  modes  of  procedure  in  its 
discretion,  though  it  cannot  lawfully,  we  think,  in  so  doing,  dispense  with 
any  of  those  substantial  protections  with  which  the  existing  law  surrounds 
the  person  accused  of  crime.  Statutes  giving  the  goverumeiit  additional . 
oballenges,  and  others  which  authorized  the  amendment  of  indictments,  have 
been  sustained  and  applied  to  past  transactions,  as  doubtless  would  be  any 
similar  statute  calculated  merely  to  improve  the  remedy,  and  in  its  operation 
woridng  no  injustioe  to  the  defendant  and  depriving  bim  of  no  substantial 
right" 

Accordingly  it  was  held  by  this  ooort,  in  Out  v.  State,  9  Wall.  35, 
in  the  language  of  Mr.  Justice  Fibld,  delivering  its  opinion,  that  "a 
law  changing  the  place  of  trial  from  one  county  to  another  county  in 
the  same  district,  or  even  to  a  different  district  from  that  in  which  the 
offense  was  committed  or  the  indictment  found,  is  not  an  ex  poet  facto 
law,  though  passed  subsequent  to  the  commission  of  the  offense  or  the 
finding  of  the  indictment."  And  in  the  case  of  Ex  parte  MeCardU, 
7  Wall.  606,  it  was  the  unanimous  decision  of  the  court  that  it  was 
competent  for  congress,  in  a  case  affecting  personal  liberty,  to  deprive 
the  complaining  party  of  the  benefit  of  an  appeal  from  the  judgment  uf 
an  inferior  court,  after  his  appeal  had  taken  effect  and  while  it  was 
pending.  It  would  have  been  equally  competent  for  the  constitution 
of  Missouri  to  have  declared  that  no  appeal  or  writ  of  error  should 
thereafter  be  allowed  to  reverse  the  judgment  of  the  court  of  original 
jurisdiction  in  any  pending  criminal  cause,  which  certainly  would  be 
giving  a  different,  because  irreversible,  effect  to  that  judgment  from 
what  snch  judgments  would  have  had  under  the  law  in  force  when  the 
offense  was  committed.  If  it  be  true,  in  the  logic  of  the  law,  as  it  is 
in  all  its  other  applications,  that  the  greater  includes  the  less,  then  it 
was  competent  for  that  constitution  to  provide  that,  as  to  all  judg- 
ments in  criminal  cases  thereafter  rendered,  which  should  be  reversed 
for  error,  on  the  appeal  of  the  defendant,  the  effect  of  the  reversal 
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•hoold  be  moh  aa  not  to  be  a  bar  to  a  sabsequent  conviotion  for  any 
crime  described  in  the  indictment ;  for  that  would  have  been  to  say, 
not  that  there  shall  be  no  appeal  at  all,  bat  that  if  an  appeal  is  taken 
its  effect  shall  only  be  snch  as  is  presoribed  in  the  law  allowing  it. 
In  Com.  T.  HoUey,  8  Gray,  458,  Sh&w,  C.  J.,  said: 

"  The  object  of  tbe  declaration  of  rights  was  to  secure  substantial  priTileges 
and  benefits  to  parties  criminally  charged;  not  to  require  particular  forms,  ex- 
cept where  they  are  necessary  to  the  purposes  of  justice  and  fair  dealing  to- 
wards persons  accused,  so  as  to  insure  a  full  and  fair  trial." 

And  in  Com.  t.  Hall,  97  Mass.  670,  the  ooort,  speaking  of  a  stata- 
toiy  provision  anthorizing  tbe  amendment  of  indictments,  so  as  to 
allege  a  former  oonyictlon,  the  effect  of  whioh  was  to  increase  the 
penalty,  said: 

<*  We  entertain  no  donbt  of  tbe  constitutionality  of  this  section,  whioh  pro- 
motes the  ends  of  justice  by  taking  away  a  purely  technical  objection,  while 
it  leaves  tbe  defendant  fnlly  and  fairly  informed  of  the  nature  of  the  charge 
against  him,  and  afFoids  him  ample  opportunity  for  interposing  every  meri- 
torious defense.  Technical  and  formal  objections  of  this  nature  are  not  oon- 
stitutional  rights." 

These  observations,  it  is  not  neoessary  to  point  oat,  are  entirely 
applicable  to  the  present  argument. 

Still  stronger,  and  more  to  the  point,  is  what  was  said  by  Shaw,  G. 
J.,  in  Jaequins  v.  Com.  9  Gash.  279,  where  it  was  held  that  a  statutb 
authorizing  the  supreme  jndieial  court,  on  a  writ  of  error,  on  accoant 
of  error  ia  the  sentence,  to  render  saoh  judgment  therein  as  should 
have  been  rendered,  applied  to  past  judgments,  and  was  not,  on  that 
account,  an  ex  post  facto  law.     That  eminent  judge  said: 

"It  was  competent  for  the  legislature  to  take  away  writs  of  error  altogether 
in  cases  where  the  iiregularities  are  formal  and  technical  only,  and  to  pro- 
vide that  no  judgment  should  be  reversed  for  such  cause.  It  is  more  favor- 
able to  the  party  to  provide  that  he  may  come  into  court  npon  the  terms 
allowed  by  this  statute  than  to  exclude  liim  altogether.  This  act  operates  like 
the  act  of  limitations.  Suppose  an  act  was  passed  that  no  writ  of  error  should 
be  taken  out  after  the  lapse  of  a  certain  period.  It  is  contended  that  such  an 
act  would  be  unconsUtutional,  on  the  ground  that  tbe  right  of  the  convict  to 
have  his  sentence  reversed  npon  certain  conditions  had  once  vested.  But 
this  argument  overlooks  entirely  the  well-settled  distinction  between  lighU 
and  remedies." 

Precisely  the  same  distinction  between  laws  ex  post  facto  and  thost 
which  merely  affect  the  remedy,  and  are,  therefore,  applicable  to  the 
case  of  an  offense  previously  committed,  ia  well  illustrated  by  th( 
case  of  Ratzl^  v.  People,  29  N.  Y.  124.      There  the  prisoner  hao 
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been  oonvicted  of  moxder  in  the  first  degree;  the  offense  was  eom- 
miited  when  the  act  of  1860  was  is  force,  which  prescribed  the  mode 
of  ponishment;  he  was  sentenced,  however,  in  accordance  with  the 
terms  of  an  act  passed  in  1862,  subsequently  to  the  commission  of 
the  offense,  and  which  prescribed  a  different  mode  of  punishment. 
On  this  account  the  judgment  was  held  to  be  erroneous  and  was  re- 
.versed,  on  the  ground  that  the  act  of  1863,  applied  to  offenses  pre- 
viously committed,  was  ex  post  facto.  But  at  the  time  of  the  com- 
mission of  the  offense,  in  1861,  it  was  the  well-settled  law  of  New 
York,  as  decided  in  Shepherd  v.  People,  25  N.  T.  406,  that  when  a 
wrong  judgment  had  been  pronounced,  although  the  trial  and  convic- 
tion were  regular,  the  prisoner  could  not,  on  the  reversal  of  judg- 
ment, be  subject  to  another  trial,  but  would  be  entitled  to  his  dis- 
charge. But  on  April  24,  1863,  after  the  prisoner  had  been  tried 
and  convicted,  but  before  judgment  and  sentence  were  pronounced, 
an  act  of  the  legislature  took  effect,  which  provided  that  the  appel- 
late court  should  have  power,  upon  any  writ  of  error,  when  it  should 
appear  that  the  conviction  had  been  legal  and  regular,  to  remit  the 
record  to  the  court  in  which  such  conviction  had  been  had,  to  pass 
such  sentence  thereon  as  the  appellate  court  should  direct.  But  for 
the  authority  conferred  by  this  act,  the  court  of  appeals  stated  that 
it  would  have  had  no  power,  upon  reversal  of  the  judgment  of  the 
supreme  court,  either  to  pronounce  the  appropriate  judgment,  or  re- 
mit the  record  to  the  oyer  and  terminer  to  give  such  judgment;  but, 
on  the  contrary,  would  have  been  obliged  to  have  discharged  him, 
the  law  not  authorizing  another  trial.  Nevertheless,  the  court  of 
appeals  gave  effect  to  the  act  of  1863,  reversed  the  judgment,  and 
sent  the  record  down  with  directions  to  sentence  the  prisoner  to 
death,  in  accordance  with  the  provisions  of  the  act  of  1860,  holding 
that  the  act  of  1868  was  not  an  ex  poet  facto  law.  And  yet  it  de- 
prived the  prisoner  of  the  benefit  of  a  rule  of  law,  in  force  at  the 
time  the  offense  was  committed,  viz.,  that  if  he  should  be  errone- 
ously sentenced,  and  the  judgment  should  be  reversed,  he  would  be  en- 
titled to  be  discharged  and  forever  after  protected  against  farther  pros- 
ecution for  the  same  offense,  as  well  as  against  any  second  judgment 
upon  the  same  verdict.  This  decision  deserves  particular  considera- 
tion, for  it  involves  the  very  question  under  discussion.  At  the 
time  of  the  commission  of  his  offense,  and  at  the  time  of  his  trial 
and  conviction,  a  rule  of  law  in  New  Tork  bad  been  well  established 
that  upon  a  reversal  of  judgment  in  a  capital  case,  for  error  in  the 
sentence,  the  prisoner  was  entitled  to  be  discharged,  and  his  former 
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oonviotion,  notvithstanding  the  rerenal,  was  s  eonolasiTe  defense 
apon  any  sabsequent  trial  for  the  same  offense.  After  trial  and  con- 
viotion  a  statute  was  passed  which  abrogated  that  role  and  declared 
that  a  Babseqnent  reverisal  of  jadgment  for  error  merely  in  the  sen- 
tence shoald  not  have  that  effect,  bat  that,  even  withoat  a  new  trial, 
a  new  judgment  might  be  entered  upon  the  verdict.  This  gave  to 
the  verdict  and  to  the  sabseqaent  proceeding  an  effect  entirely  differ- 
ent from  what  they  would  have  had  under  the  law  as  it  stood  at  the 
time  of  the  commission  of  the  offense,  and  deprived  the  prisoner  of 
the  advantage  of  the  role  then  in  force.  After  that  statute  took  ef- 
fect he  prosecuted  a  writ  of  error  and  reversed  the  judgment  for  error 
in  the  sentence,  and  it  was  held  that  the  effect  of  that  reversal  was 
detennined  by  the  law  in  force  when  it  was  rendered,  and  not  by  the 
law  in  force  when  the  trial  and  verdiot  were  had  and  when  the  of- 
fense was  committed.    Mr.  Justioe  Daviss  said,  p.  182: 

"  It  would  follow  from  these  considerations,  and  the  authority  of  the  ease  of 
People  V.  Slupherd,  25  K.  Y.  406,  that  a  wrong  Judgment  having  been  pro- 
noonoed,  although  the  trial  and  conviction  were  regular,  this  prisoner  could 
not  be  subjected  to  another  trial  and  would  be  entitled  to  bis  discharge. 
Tliat  would  unquestionably  be  so  but  for  the  act  of  April  24, 1863.  •  *  * 
In  the  present  case  that  act  became  operative  before  the  judgment  and  sen- 
tence were  pronounced  and  given,  and  before  the  writ  of  error  was  prosecuted 
to  tlds  court.  It  was,  therefore,  in  force  when  the  writ  of  error  in  this  case 
was  prosecuted,  and  its  provisions  are  applicable  to  the  duty  imposed  upon 
tliiB  tribunal  by  virtue  of  tliat  proceeding.  •  *  *  But  for  the  authority 
conferred  upon  this  court  by  that  statute  it  would  have  bad  no  power,  upon 
reversal  of  the  jadgment  of  the  supreme  court,  either  to  pronounce  the  appro- 
priate judgment  or  remit  the  record  to  the  oyer  and  terminer  to  give  such 
judgment." 

And  Chief  Justioe  Dbnio  said: 

•■  The  remaining  question  is,  whether  the  Judgment  should  be  reversed  and 
the  prisoner  discharged,  according  to  the  former  rule^  or  the  record  be  remitted 
to  the  oyer  and  terminer  to  pass  a  legal  sentence  upon  the  conviction.  This 
latter  course  is  now  authorized  by  statute.  Laws  1863,  e.  226,  p.  406.  The 
conviction  was  legal  and  the  sentence  only  was  erroneous.  The  only  question 
Is,  whether  the  act,  having  been  passed  after  the  conviction,  though  before 
judgment  was  given  In  the  supreme  court,  could  be  applied  to  the  case.  I  am 
of  opinion  that  it  can  be  applied.  The  forms  of  judicial  proceedings  are  un- 
der contnd  of  the  legislature." 

And  the  oonzt  aooordingly,  instead  of  ordering  the  prisoner  to  be 
diseharged,  according  to  the  rnle  in  force  at  the  time  the  offense  was 
committed,  and  even  at  the  time  of  his  trial  and  conviction,  directed 
the  record  to  be  remitted  to  the  court  of  oyer  and  terminer  with  in- 
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Btraotions  to  sentenoe  him  to  suffer  death  for  the  crime  of  which  he 
had  been  oonvioted. 

The  counterpart  and  complement  of  the  decision  in  Ratzky'$  Cast 
are  found  in  Hartung  v.  People.  There  thd  prisoner  had  been  con- 
victed of  murder  and  sentenced  to  death;  but  at  the  time  the  judg- 
ment was  rendered  the  law  in  force  at  the  time  of  the  commission 
of  the  offense  providing  for  its  punishment  had  been  repealed,  and 
the  repealing  act  substituted  a  different  punishment.  It  was  on  this 
account  adjudged  to  be  an  ex  pott  facto  law,  and  void,  and  the  judgment 
was  reversed.  22  N.  T.  96.  Subsequently  the  repealing  act  was  it- 
self repealed,  and  the  former  act  in  force  when  the  offense  was  com- 
mitted was  restored.  Then  the  prisoner  was  again  tried,  having 
pleaded  a  former  conviction,  but  was  found  guilty,  and  adjudged  to 
suffer  death  in  accordance  with  the  law  existing  at  the  time  the  of- 
fense was  committed.  This  judgment  was  thereupon  reversed,  and 
the  prisoner  ordered  to  Im  discharged,  on  the  ground  that  the  act  re- 
storing the  law  as  it  stood  when  the  offense  was  committed  was  an  ex 
pott  facto  law,  because  at  the  time  it  was  passed  the  prisoner  had  been 
adjudged  to  be  legally  free  from  punishment  of  any  kind  on  account 
of  her  offense.  26  N.  Y.  167.  The  very  point  of  the  decision  was 
that  while  it  was  oompetent  for  the  legislature  to  repeal  the  repeal- 
ing act  so  that  it  could  not  thereafter  be  availed  of,  it  could  not  de- 
stroy the  effect  of  a  judgment  actually  pronounced  while  that  act  was 
in  force.  It  is  manifest  that  if  in  that  ease  the  prisoner  had  not 
been  tried  at  all  until  after  the  law  had  been  thus  twice  changed,  she 
could  not  have  claimed  to  have  had  the  vested  interest  in  the  first  re- 
pealing act  which  was  allowed  to  her  in  the  judgment  actually  ren- 
dered when  it  was  in  force.  It  was  because  the  subseqnent  law,  if 
applied,  would  have  changed  the  legal  effect  of  that  judgment,  that  it 
was  adjudged  to  be  an  ex  j>o«t/aeto  law. 

It  was  precisely  upon  this  principle  that  the  supreme  court  of  North 
Carolina  proceeded  in  the  case  of  State  v.  Keith,  63  N.  C.  140.  There 
the  prisoner,  in  custody  on  a  charge  of  murder,  moved  for  a  discharge, 
on  the  ground  that  his  offense  was  within  the  provisions  of  the  am- 
nesty aet  of  1866-67.  This  was  admitted  to  be  the  ease,  but  the 
motion  was  opposed  on  the  ground  that  the  amnesty  act  had  been 
repealed.  It  was  held  that  the  effect  of  the  pardon  was,  so  far  as  the 
state  was  <K>ncemed,  to  destroy  and  entirely  efface  the  previous  offense, 
as  if  it  had  never  been  eommittod;  and  that  to  give  to  the  repeal  of  the 
amnesty  act  the  effect,  as  elaimed,  of  reviving  the  offense,  would  make 
it  an  ex  pott  facto  law,  making  criminal  that  which,  when  it  took  effect. 
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was  not  80,  and  taking  from  the  prisoner  his  vested  right  to  immunity. 
Bat  suppose  in  that  case  the  provisions  of  the  amnesty  act  had  been 
conditional  and  not  absolute,  so  that  no  one  oould  plead  its  pardon 
onless  he  had  taken  certain  formal  preliminary  steps  to  obtain  the 
benefit  of  its  terms,  and  that  before  the  prisoner  had  done  so  the  act 
had  been  repealed,  could  it  be  claimed  that  in  that  event  he  had  ob- 
tained a  vested  right  to  immunity,  and  that  its  repeal  operated  as  an 
ex  post  facto  law?  Clearly  not.  And,  in  reference  to  this  case,  it  is 
also  to  b^  observed  that  the  fact,  the  legal  character  of  which  was 
changed  by  the  subsequent  law,  was  the  fact  of  pardon,  and  not  a  fact 
which  existed  at  the  time  of  the  commission  of  the  offense.  The  re- 
pealing act  was  ex  post  facto,  because  it  had  the  effect  to  change  the 
legal  character  of  the  facts  as  they  existed  at  the  time  of  its  passage. 

In  State  v.  Arlin,  39  N.  H.  179,  a  prisoner  was  indicted  for  a  rob- 
bery,  which,  at  the  time  of  its  commission,  was  punishable  by  impris- 
onment for  life,  but  by  the  same  law  he  was  entitled  to  have  counsel 
assigned  him  by  the  government,  process  to  compel  the  attendance 
of  witnesses,  and  other  similar  privileges.  A  subsequent  law  miti- 
gated the  severity  of  the  punishment  and  repealed  the  act  giving  these 
privileges.  It  was  held  that  the  act  was  not  ex  pott  facto,  because  it 
changed  the  punishment  to  the  advantage  of  the  prisoner,  and  that  he 
was  not  entitled  to  the  incidental  benefits  secured  by  the  law  in  force 
when  the  offense  was  committed.  The  court  remarked  that  by  com- 
mitting the  offense  the  prisoner  had  not  acquired  a  vested  right  to 
enjoy  the  privileges  to  which  he  would  have  been  entitled  if  tried  under 
the  law  subjecting  him  to  imprisonment  for  life. 

The  rule  of  law  in  Missouri,  the  benefit  of  which  is  claimed  for  the 
prisoner  in  this  proceeding,  notwithstanding  its  repeal  by  the  consti- 
tation  of  the  state  before  it  could  have  been  applied  in  his  case,  was 
established,  not  by  statute,  but  by  a  series  of  judicial  decisions  of  the 
supreme  court  of  the  state.  Those  decisions  might  at  any  time  have 
been  reversed  by  the  same  tribunal,  and  a  new  rule  introduced,  such 
as  that  actually  declared  by  the  constitution.  In  that  event,  could  it 
be  said,  with  any  plausibility,  that  the  latter  decisions,  reversing  the 
law  as  previously  understood,  could  not  be  applied  to  all  subsequent 
proceedings  in  cases  where,  upon  a  plea  of  guilty  of  murder  in  the 
second  degree  thereafter  entered  and  accepted,  an  erroneous  judgment 
thereon  had  been  reversed,  notwithstanding,  when  the  offense  was 
committed,  the  prior  decisions  had  been  in  force  ?  Would  the  new 
rale,  as  introduced  and  applied  by  the  later  judicial  deoisiona,  be  in 
T.a— 30 
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violation  of  the  prohibition  of  the  constitation  of  the  United  States 
against  ex  pott  facto  laws  ?  Bat  the  eonstitation  of  MisBqari  has  done 
no  more  than  this.  The  natnre  and  operation  of  the  role  are  not 
affected  by  any  peculiarity  in  the  authority  which  establishes  it.  If 
it  is  not  objectionable  as  an  ex  pott  faeto  law,  when  introduced  by 
judicial  decision,  it  is  because  it  is  not  so  in  its  nature ;  and,  if  not, 
it  does  not  become  so  when  introduced  by  a  legislative  declaration. 

There  are  doubtless  many  matters  of  mere  procedure  which  are  of 
vital  consequence ;  but  in  respect  to  them  the  power  of  congress,  as  to 
crimes  against  the  United  States,  is  restrained  by  positive  and  spe- 
cific limitations,  carefully  inserted  in  the  organic  law,  prohibiting  un- 
reasonable searches  and  seizures,  and  general  warrants,  providing 
that  no  one  shall  be  held  to  answer  for  a  capital  or  otherwise  infa- 
mous crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury, 
except  in  cases  arising  in  the  militaty  service;  that  no  person  shall, 
for  the  same  offense,  be  twice  put  in  jeopardy  of  life  or  limb,  nor  be 
compelled  to  testify  against  himself;  that  every  accused  person  shall 
be  secured  in  the  right  to  a  public  trial  by  an  impartial  jury  in  a  pre- 
viously ascertained  district,  in  which  the  alleged  offense  is  charged 
to  have  been  committed ;  to  be  informed  of  the  nature  and  cause  of 
the  accusation,  to  be  confronted  with  tba  witnesses  against  him,  to 
have  compulsory  process  for  obtaining  witnesses  in  his  favor,  and  to 
have  the  assistance  of  counsel  for  his  defense.  But  these  are  limita- 
tions upon  the  legislative  power  of  the  United  States,  whether  pro- 
spective or  retrospective,  and  not  upon  that  of  the  states;  and  although 
the  constitutions  of  all  the  states,  probably,  have  equivalent  guaran- 
ties of  individual  rights,  the  violation  of  none  of  them  by  a  state  tri- 
bunal, under  state  legislation,  could  present  a  case  for  the  exercise 
of  supervisory  jurisdiction  by  this  court.  The  prohibition  against 
bills  of  attainder  is  the  only  one  of  this  class  which  applies  to  both 
the  government  of  the  United  States  and  those  of  the  states;  and 
while  a  bill  of  attainder  may  be  an  ex  pott  facto  law,  it  is  not  neces- 
sarily so,  as  it  may  be  merely  a  matter  of  procedure, — a  trial  by  a  leg- 
islative instead  of  a  judicial  body. 

But,  in  addition  to  these  matters  of  procedure,  which  are  specially 
protected  against  legislative  change,  either  for  the  past  or  the  future, 
there  may  be  others,  in  which  changes  with  a  retrospective  effect  are 
forbidden  by  the  prohibition  against  ex  post  faeto  laws.  Such,  we 
have  already  seen,  would  be  laws  which  authorize  conviction  upon 
less  evidence  than  was  required  at  the  time  of  the  commission  of  the 
offense,  or  which  altered,  to  the  disadvantage  of  the  accused,  the  nat- 
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ore  and  qaantity  of  proof  at  that  time  required  to  substantiate  a 
legal  defense ;  or  which,  in  other  words,  gave  to  the  oiroumstances 
which  constituted  and  attended  the  act,  a  legal  signification  more  in- 
jurious to  the  accused  than  was  attached  to  them  by  the  law  exist- 
ing at  the  time  of  the  transaction. 

It  is  doubtless  quite  true  that  it  is  difficult  to  draw  the  line  in  par- 
ticular oases  beyond  which  legislative  power  over  remedies  and  pro- 
cedure cannot  pass  without  touching  upon  the  substantial  rights  of 
the  parties  affected,  as  it  is  impossible  to  fix  that  boundary  by  any 
general  words.  The  same  difficulty  is  encountered,  as  the  same  prin- 
ciple applies,  in  determining,  in  civil  oases,  how  far  the  legislature 
may  modify  the  remedy  without  impairing  or  enlarging  the  obligation 
of  contracts.  Every  case  must  be  decided  upon  its  own  circum- 
stances, as  the  question  continually  arises  and  requires  an  answer. 
But  it  is  a  familiar  principle  that,  before  rights  derived  under  public 
laws  have  become  vested  in  particular  individuals,  the  state,  for  its 
own  eonvenience  and  the  public  good,  may  amend  or  repeal  the  law 
without  just  cause  of  complaint.  "The  power  that  authorizes  or  pro- 
poses to  give,"  said  Mr.  Justice  Woodbuby  in  MerriU  v.  Sherburne, 
1  N.  H.  218,  "may  always  revoke  before  an  interest  is  perfected  in 
the  donee."  Accordingly,  the  heir  apparent  loses  no  legal  right,  if, 
before  descent  cast,  the  law  of  descents  is  changed  so  as  to  shift  the 
inheritance  to  another,  however  his  expectations  may  be  disappointed. 
And  while  it  would  be  a  violation  of  the  constitutional  maxim  which 
forbids  retrospective  legislation  inconsistent  with  vested  rights,  to  de- 
prive, by  a  repeal  of  statutes  of  limitation,  a  defendant  of  a  defense 
which  had  become  perfect  while  they  were  in  force;  yet  if,  before 
the  bar  had  become  complete,  he  should  be  deprived  of  an  expected 
defense  by  an  extension  of  time  in  which  suit  might  be  brought,  he 
would  have  no  just  cause  to  object  that  he  was  compelled  to  meet  the 
case  of  his  adversary  upon  its  merits. 

In  respect  to  criminal  offenses  it  is  undoubtedly  a  maxim  of  nat- 
nral  justice,  embodied  in  constitutional  provisions,  that  the  quality 
and  consequences  of  an  act  shall  be  determined  by  the  law  in  force 
when  it  is  committed,  and  of  which,  therefore,  the  accused  may  be 
presumed  to  have  knowledge,  so  that  the  definition  of  the  offense,  the 
character  and  degree  of  its  punishment,  and  the  amount  and  kind  of 
evidence  necessary  to  prove  it,  cannot  be  changed  to  the  disadvantage 
of  the  party  charged  tx  pott  faeto.  And  this  equally  applies  to,  be- 
cause it  includes,  the  matters  which,  existing  at  the  time  and  con- 
stituting part  of  the  transaction,  affect  its  character,  and  thus  form 
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grounds  of  mitigation  or  defense;  for  the  aconsed  is  entitled  to  the 
benefit  of  all  the  circumstances  that  attended  his  conduct,  according 
to  their  legal  significance,  as  determined  at  the  time.  All  these  are 
incidents  that  belong  to  the  substance  of  the  thing  charged  as  a 
erime,  and  therefore  come  within  the  saving  which  preserves  the 
legal  character  of  the  principal  fact.  Bat  matters  of  possible  de- 
fense, which  accrue  under  provisions  of  positive  law,  which  are  arbi- 
trary and  technical,  introduced  for  public  convenience  or  from  motives 
of  policy,  which  do  not  affect  the  substance  of  the  accusation  or  de- 
fense, and  form  no  part  of  the  ret  geata,  are  continually  subject  to 
the  legislative  will,  unless,  in  the  mean  time,  by  an  actual  applica- 
tion to  the  particular  case,  the  legal  condition  of  the  accused  has  been 
actually  changed.  His  right  to  maintain  that  itatm,  when  it  has 
become  once  vested,  is  beyond  the  reach  of  eabseqaent  law.  The 
present,  as  we  have  seen,  is  not  such  a  case.  The  substance  of  the  . 
prisoner's  defense,  upon  the  merits,  has  not  been  touched;  no  vested 
fight  under  the  law  had  wrought  a  result  upon  his  legal  condition 
before  its  repeal.  He  is,  therefore,  in  no  position  to  invoke  the  con- 
stitutional prohibition  which  is,  by  the  judgment  of  this  court,  now 
interposed  between  him  and  the  crime  of  which  he  has  been  con- 
victed. 

In  oar  opinion  the  judgment  of  the  aopieme  ooort  ol  Missouri 
•hoaid  be  alSrmed. 


<108  U.  S.  184) 

Mayob  ahd  AiiDHBMEM  OF  THH  Cm  or  Batahnah  v.  Ebllv. 

(April  a,  1883.) 

McTNtOIPAIi  LtABILITT — GUABANTT  OW  BoKDS— IlTTBRKAI.  IMFROVBMBITTB. 

An  set  of  tho  legisUtore  authorizing  the  corpA«te  authoritlea  of  a  city  to  bor- 
row money  for  works  of  internal  improTements,  held,  to  inclnde  a  guaranty  of 
the  payment  of  bonds,  issued  by  a  railroad  company  for  money  to  pay  debt*  in- 
curred for  construction  already  made,  and  for  future  improvementa. 

In  Error  to  the  Gircait  Goart  of  the  United  States  for  the  Boathem 
District  of  Georgia. 

A,  R.  Lawton  and  W.  8.  Chi$holm,  for  plaintiffs  in  ettor. 

Oeo.  A.  Mercer,  for  defendant  in  error. 

Matthbws,  J.  The  Savannah,  Albany  &  Golf  Bailroad  Company 
was  a  corporation  of  Georgia,  authorized  to  construct  and  operate  a 
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railroad,  the  principal  and  beginning  point  of  which  was  the  city  of 
Savannah.  That  city  was,  in  fact,  owner  of  more  than  one-half  of 
its  capital  stock,  which  it  had  subscribed  in  pursuance  of  law  to  aid 
in  its  construction.  For  porposes  of  construction — that  is,  partly  to 
pay  debts  inearred  for  eonstmotion  then  made,  and  partly  to  pay  for 
future  improvements — the  railroad  company  in  1859  made  an  issue  of 
its  bonds,  in  the  usual  form,  payable  to  bearer  20  years  after  date, 
amounting  in  the  aggregate  to  $300,000,  bearing  interest  at  the  rate 
of  7  per  cent,  per  annum.  On  each  of  this  series  of  bonds  there  was 
indorsed  the  following : 

"  State  qf  Qtorgia.  For  valne  received,  the  mayor  and  aldermen  of  the  city 
of  Savannah  and  hamlets,  thereof,  hereby,  as  authorized  by  a  public  meeting 
of  the  citizens  thereof,  held  on  the  fourteenth  day  of  May,  1859,  guaranty 
the  payment  of  the  within  bond,  principal  and  interest,  as  the  same  may  be- 
come dae^  according  to  the  teuor  thereof. 

Witness  the  hand  of  the  mayor,  with  the  seal  of  said  cor- 
[Seal  of  Git^.]       poration  affixed. 

<*  Thomas  M.  Tubneh,  Mayor. 

"  Attest:    Edward  Q.  Wilson,  Oerk  of  Council." 

The  bonds  were  issued  with  this  guaranty  indorsed,  and  were  pur- 
chased in  open  market  for  value.  The  present  action  was  brought 
by  the  defendant  in  error  to  enforce  the  liability  of  the  city  of 
Savannah  npon  this  guaranty.  And  it  is  not  denied  that  the  city  is 
'liable  upon  it,  if  at  the  time  it  was  made  there  was  aathority  of  law 
for  the  city  to  bind  itself  in  that  form  for  sueh  parposes.  The  judg- 
ment of  the  circuit  court  affirms  this  liability,  and  is  sought  to  be 
reversed,  npon  this  writ  of  error,  for  that  cause. 

The  fifth  section  of  an  act,  which  took  effect  December  27,  1838, 
entitled  "An  act  to  extend  the  limits  of  the  city  of  Savannah, 
and  to  authorize  the  corporate  authorities  of  said  city  to  borrow 
money  for  works  of  internal  improvement,"  authorises  the  mayor 
and  aldermen  "to  obtain  money  on  loan,  on  the  faith  and  credit  of 
said  city,  for  the  purpose  of  eontribating  to  works  of  internal  im- 
provements." This  provision  is  relied  on  as  oonferring  authority  for 
the  guaranty  in  questipn.  * 

It  is  claimed,  however,  on  behalf  of  the  plaintiff  in  error,  that  this 
provision  of  the  act  of  1 838  was  not  in  force  at  the  date  of  the  guar- 
anty, having  been  repealed  by  an  aot  of  March  4,  1856.  Wilson, 
Dig.  526.  This  act  expressly  repeals  only  such  acts  as  conflict  with 
it,  and  the  repeal,  if  effected,  must  be,  therefore,  by  implication. 
The  eighth  section  of  the  act  of  1856  is  supposed  to  have  wrought 
this  result.     It  is  as  follows: 
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"And  whereas,  doubts  have  been  entertained  whether  certain  bonds  issued 
and  disposed  of  bj  the  city  of  Savannah  for  internal  improvements  were 
legal  and  valid,  therefore,  be  it  further  enacted,  that  all  bonds  heretofore 
issued  by  the  constituted  authorities  of  the  city  of  Savannah  are  hereby  de- 
clared legal  anid  valid,  and  from  and  after  the  passage  of  this  act  the  mayor 
and  aldermen  of  the  city  of  Savannah,  and  the  hamlets  thereof,  upon  the 
recommendation  of  a  public  meeting  of  the  citizens  of  Savannah,  called  for 
that  purpose,  shall  have  power  and  authority  to  cause  bonds  to  be  issued  and 
disposed  of  in  such  manner  as  they  may  direct,  for  purposes  of  internal  im- 
provement, which  bonds,  so  issued,  shall  be  legal  and  valid." 

Whether  the  latter  repeals  the  former  law  depends  on  whether  the 
t«o  are  inconsistent;  and,  in  the  present  instance,  that  depends  on 
whether  it  is  manifest  from  the  words  of  the  enactments  that  both 
cover  the  same  ground,  and  that  the  latter  was  intended  to  be  a  sub- 
stitate  for  the  former.  The  act  of  1856  relates  entirely  to  the  issue 
of  bonds  by  the  city  of  Savannah ;  the  act  of  1838  does  not  specify 
bonds  at  all  as  a  mode  of  obtaining  money  on  loan,  on  the  faith  and 
credit  of  the  city.  If  it  be  assumed  that  the  only  mode  by  which 
that  could  be  done  under  the  act  of  1838  was  by  issuing  bonds,  it 
might  then  be  argued  that  the  two  acts  covered  the  same  subject,  and 
the  latter  was  designed  to  supersede  the  former.  But  to  assume  that 
construction  of  the  act  of  1838  to  be  correct,  is  to  beg  the  question 
at  issue,  which  is,  whether  that  act  requires  the  issue  of  bonds  as  the 
exclusive  mode  of  obtaining  money  on  loan  on  the  faith  and  credit  o^ 
the  city.  For  if  it  does  not,  there  is  no  inconsistency  between  the 
two  statutes,  and  the  act  of  1838  is  not  repealed.  Whether  it  be  re- 
pealed, then,  depends  on  what  it  means;  and  if  it  authorizes  a  guar- 
anty such  as  that  sued  on,  then  it  is  not  repealed ;  unless  it  might 
be  supposed  that  the  term  "bonds,"  used  in  the  act  of  1856,  was  gen- 
eric and  not  technical,  and  was  designed  to  embrace  every  form  of 
obligation  whereby  the  city  might  extend  the  aid  of  its  credit  to  pur- 
poses of  internal  improvement.  In  that  event,  the  repeal  of  the  act 
of  1888  might  be  affected  by  conceding  that  the  act  of  1856  was 
large  enough  to  embrace  every  case,,  even  that  of  a  guaranty,  which 
might  have  been  included  in  the  act  of  1838.  But  conceding,  as  we 
are  disposed  to  do  for  the  purposes  of  this  case,  that  the  term  "bond," 
as  used  in  the  act  of  1856,  is  to  be  taken  in  a  strict  sense^  as  con- 
fined to  direct  municipal  obligations  in  the  usual  form  of  securities 
known  as  such,  then  we  are  clear  that  the  act  of  1838  is  not  repealed 
by  any  necessary  implication,  because  it  is  not  confined  to  the  case 
of  bonds  of  that  description;  and  the  question  remains  whether  it 
fairly  includes  that  of  an  obligation,  such  as  the  guaranty  sued  on. 
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The  argQtnent  for  the  plaintiff  in  error  moves  in  a  oirde.    It  is,  that ' 
the  act  of  1888  does  not  confer  authority  to  make  the  guaranty,  be< 
cause  it  is  repealed;  and  that  it  is  repealed,  because  it  does  not  eon^ 
fer  authority  to  make  a  guaranty. 

The  language  of  the  act  of  1838  is  broad  and  unqualified.  Itcon* 
fers  upon  the  mayor  and  aldermen  plenary  power  "to  obtain  money 
on  loan,  on  the  faith  and  credit  of  said  city,  for  the  purposes  of  con- 
tributing to  works  of  internal  imiMrovement."  The  money  paid  for 
the  guarantied  bonds  was  obtained  on  loan,  and  upon  the  faith  and 
credit  of  the  city,  and  it  was  for  the  purpose  of  contributing  to  works  of 
internal  improvement.  The  fact  that  it  was  not  advanced  directly  to 
the  oity,  but,  upon  its  assurance  of  repayment,  to  the  railroad  com- 
pany, is  not  a  departure  even  from  the  letter  of  the  law,  much  less 
its  meaning;  nor  does  the  fact  that  the  money  was  advanced  partly 
on  the  credit  of  the  railroad  company  diminish  the  presumed  reliance 
of  the  purchaser  upon  that  of  the  city,  with  which  it  was  joined.  It 
is  difficult  to  conceive  of  language  more  comprehensive  than  that  em- 
ployed, to  embrace  every  form  of  security  in  which  the  faith  and 
credit  of  the  eity  might  be  embodied ;  and  that  in  such  cases  it  is  not 
important  to  the  character  of  the  transaction  that  the  money  is  ob- 
tained in  the  first  instance  by  the  railroad  company,  upon  the  credit 
of  the  city,  was  directly  ruled  in  Rogen  v.  Burlington,  8  Wall.  654- 
666,  and  affirmed  in  Town  of  Venice  v.  Murdoch,  92  U.  8.  494-501. 
If  the  city  of  Savannah  had,  by  virtue  of  an  arrangement  with  the 
railroad  company,  received  from  the  latter  its  bonds,  and  had  itself, 
having  indorsed  the  guaranty  in  suit,  delivered  them  after  sales  to 
purchasers,  and,  receiving  the  money,  had  paid  it  over  to  the  rail- 
road company  as  a  contribution  to  purposes  of  internal  improvement, 
the  transaction  could  not  have  been  made  the  subject  of  a  cavil,  as 
unauthorized  by  the  act  of  1888;  and  yet  this  is  the  precise  legal 
equivalent  of  the  transaction  as  made.  We  have  no  hesitation  in 
saying  that  it  is  equally  embraced  within  the  meaning  of  that  statute, 
and  that  the  act  in  question  was  in  force  at  the  date  of  the  guaranty 
and  accordingly  governs  it.  The  substance  of  the  transaction  was 
that,  in  consideration  of  the  money  advanced  to  the  railroad  company 
as.  a  loan  on  the  faith  and  credit  of  the  city,  the  latter  required  the 
railroad  company  to  indemify  it  against  loss  on  that  account, — a  pre< 
caution  which  no  implication  in  the  statute  forbids, — and  that  result 
was  accomplished  by  the  form  of  the  obligation,  by  which  the  rail- 
road company  became  the  principal  debtor,  and  the  dty  of  Savannah 
guarantor  merely  of  its  bonds. 
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It  does  not  detract  from  the  force  of  this  conclusion  that  the  guar- 
anty recites  that  it  was  authorized  by  a  public  meeting  of  the  citizens 
thereof,  as  if  it  were  the  case  of  bonds  issued  onder  the  act  of  1856, 
which  required  the  recommendation  of  such  a  meeting.  But  if  the 
fact  is  immaterial,  the  recital  is  not  injurious.  And  the  official  rec- 
ord of  the  transactions  shows  that  such  a  meeting  was  held  for  the 
purpose  of  quieting  doubts,  and  not  to  raise  them.  The  authorities 
of  the  city  at  that  time  were  only'  anxious  to  omit  nothing  which  the 
most  critical  might  regard  as  important  in  securing  for  its  obligations 
all  the  weight  and  value  properly  belonging  to  an  unquestionable  pledge 
of  its  faith  and  credit;  and  certainly  now,  after  the  lapde  of  2C 
years,  in  which  no  such  question  has  been  raised,  it  would,  in  the  lan- 
guage of  Mr.  Justice  Gbebb,  in  Mereer  Co.  v.  Ha^ket,  1  Wall.  83-94, 
"be  contrary  to  good  faith  and  common  justice  to  permit  them  to  al- 
lege a  newly-discovered  construction  of  an  equivocal  power."  Fan 
Hostrup  T.  MadAton  City,  1  Wall.  291 ;  Meyer  v.  City  of  Muscatine,  1 
Wall.  891 ;  Jame$  v.  Milwaukee,  16  Wall.  159. 

In  our  opinion  the  act  of  1838  authorized  the  guaranty  made  by 
the  city  of  Savannah  upon  the  bonds  of  the  railroad  company,  and  it 
constitutes  a  valid  and  subsisting  liability.     This  disposes  of  the  only 
question  in  the  case  deserving  serious  consideration;  and  the  judg 
meut  of  the  cirooit  court  is,  therefore,  affirmed. 


(108  U.  S.  191) 

Matob  Aim  AhDWBxaa  or  thb  City  or  Satanmab  p.  Mabtin. 

(April  2,  1888.) 

A.  R.  Lnwton  and  W.  H.  Ghitholm,  for  plaintiffs  in  error. 

Qeo.  A.  Mercer,  for  defendant  in  error. 

In  Error  to  the  Circuit  Goort  of  the  United  States  for  the  Sonthem 
District  of  Georgia. 

Matthbwb,  J.  This  case  is  identical  in  its  circumstances  with  that 
of  Mayor  and  Aldermen  qf  the  CUy  oj  Sacarmah  r.  Kelly,  ante,  468. 

Judgment  affirmed. 
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<107  U.  a  46S) 

BALDwm  and  another  v.  Starxs. 

(April  2, 188S.) 

Public  Lahdb— Oonruomro  Claims— Funchokb  of  Lakd  Departkbht— Prb~ 
EMPnoH  RiOHifl — Btfeot  of  Deolabatioh  of  Ibtbh- 

TION  TO  PbB-BXFT. 

The  land  department  is  a  tribunal  appointed  by  congress  to  decide  contests  for  the 
right  to  enter  a  tract  of  land  between  rival  claimants,  and  when  finally  de- 
cided by  the  officers  of  that  department  the  decision  is  conclusive  everywhere 
else  as  regards  all  questions  of  fact ;  and  where  fraud  or  imposition  has  been 
practiced  on  the  party  interested,  or  on  the  officers  of  the  law,  or  where  these 
latter  have  clearly  mistaken  the  law  of  the  case  as  applicable  to  the  facte, 
courts  of  equity  may  give  relief ;  but  they  are  not  authorized  to  examine  a  mii  e 
question  of  fact  dependent  on  conflicting  evidence,  and  to  review  the  weiglil 
which  those  officers  attached  to  such  evidence. 

When  a  party  has  filed  his  declaration  of  intention  to  claim  the  benefits  of  the 
right  of  pre-emption  under  section  2261  of  the  Revised  Statutes,  for  one  tract 
of  land,  he  shall  not  at  any  future  time  file  a  second  declaration  for  another 
tract. 

In  Error  to  the  Supreme  Court  of  the  State  of  Nebraska. 

O.  M.  Lamberteon,  for  plaintiff  in  error. 

S.  SheUabarger  and  J.  M.  Nelson,  for  defendant  in  error. 

MiiiUSB,  J.  This  is  a  writ  of  error  to  the  supreme  oonrt  of  the  state 
of  Nebraska,  and  the  jurisdiction  of  this  court  is  questioned. 

The  substance  of  the  original  bill  in  the  state  court  is  that,  in  a 
contest  for  the  right  to  enter  a  tract  of  land  between  Starks  and  Van 
Pelt,  before  the  land  department,  the  secretary  of  the  interior  erro- 
neously decided  in  favor  of  Van  Pelt,  to  whom  a  patent  was  issued; 
and  the  prayer  of  the  bill  is  that  Baldwin,  who  holds  under  Van 
Pelt,  shall  be  decreed  to  hold  the  title  in  trust  for  Starks,  and  convey 
it  to  him,  and  be  enjoined  from  prosecuting  further  an  action  of  eject- 
ment against  plaintiff,  which  he  has  commenced  for  the  land  in  con- 
troversy. That  the  decree  which  granted  this  relief  denied  to  plain- 
tiffs in  error  the  right  which  they  asserted  under  the  patent  from  the 
United  States,  and  was  a  decision  against  the  title  so  asserted,  and 
is  therefore  within  section  709  of  the  Revised  Statutes,  is  too  well 
settled  by  numerous  similar  cases  decided  in  this  court  to  admit  of 
further  question.  Johnson  y.  Towsley,  13  Wall.  86;  Morrison  v.  Stnl- 
viaker,  104  U.  S.  357;  Marquezv.  Frisbie,  101  U.  8.  475. 

The  case  was  tried  in  the  state  court  upon  the  record  of  the  proceed- 
ings before  the  land-office,  including  the  evidence  on  which  the  patent 
was  issued  to  Van  Pelt  in  the  contest  between  him  and  Starks,  with 
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a  Btipulation  involving  a  few  other  unimportant  matters.  That  rec- 
ord shows  that  upon  all  the  questions  involved  the  department  de- 
cided in  favor  of  Starks,  except  one,  which  was  that  he  was  disqual- ' 
ified  to  make  the  pre-emption  olaim  he  was  then  prosecuting  by 
reason  of  having  previously  ezeroised  that  right  in  regard  to  other 
lands.  Whether  he  had  thus  made  a  filing  of  a  former  declaratory 
statement  was  a  question  of  fact  much  contested  before  the  depart- 
ment, in  regard  to  which  Starks  himself  was  sworn,  as  were  also  sev- 
eral other  witnesses,  and  the  record  of  the  alleged  filing  was  also  pro- 
duced. On  all  this  evidence  the  commissioner  of  the  general  land- 
ofSce  decided  that  he  had  filed  the  previous  declaration,  and  was, 
therefore,  disqualified  as  a  pre-emptor  of  the  land  now  in  controversy. 
On  appeal  to  the  secretary  of  the  interior  this  decision  was  affirmed, 
and  Starks'  claim  was  rejected,  and  Tan  Pelt's  allowed,  and  the  pat- 
ent issued  to  him.  The  supreme  court  of  Nebraska  holds  that  the 
land  department  decided  this  question  of  fact  erroneously,  and  that 
Starks  never  filed  or  made  the  former  declaratory  statement  that  he 
was  a  qualified  pre-emptor  for  the  land  patented  to  Van  Pelt,  and  de- 
crees a  conveyance  to  him  by  Baldwin  of  the  legal  title  vested  by  the 
patent.     Baldwin  v.  Starks,  7  Neb-.  114. 

It  has  been  so  repeatedly  decided  in  this  court,  in  oases  of  this 
character,  that  the  land  department  is  a  tribunal  appointed  by  con- 
gress .to  decide  questions  like  this,  and  when  finally  decided  by  the 
officers  of  that  department  the  decision  is  conclusive  everywhere  else 
as  regards  all  questions  of  fact,  that  it  is  useless  to  consider  the  point 
further.  Where  fraud  or  imposition  has  been  practiced  on  the  party 
interested,  or  on  the  officers  of  the  law,  or  where  these  latter  have 
clearly  mistaken  the  law  of  the  case  as  applicable  to  the  facts,  courts 
of  equity  may  give  relief ;  but  they  are  not  authorized  to  re-examine 
into  a  mere  question  of  fact  dependent  on  conflicting  evidence,  and 
to  review  the  weight  which  those  officers  attached  to  such  evidence. 
Johnson  v.  Towdey,  18  Wall.  86;  Qibion  v.  Chouteau,  Id.  102;  Marques 
v.FrisbU,  101  U.  S.  475;  Shepley  v.  Cowan,  91  U.  8.  330. 

The  case  before  us  is  a  simple  re-examination  by  the  supreme 
court  of  Nebraska  of  the  evidence  on  which  the  commissioner  of  the 
land-office  and  the  secretary  of  the  interior  decided  that  Starks  had 
made  a  prior  declaratory  statement  for  the  pre-emption  of  other  land, 
and  a  reversal  of  that  decision.     7  Neb.  114. 

It  is  urged  upon  us  that  a  written  stipulation  in  the  oase  describ- 
ing what  evidence  shall  be  introduced,  and  the  right  to  file  written 
arguments,  and  that  neither  party  shall  be  prejudiced  by  any  defect 
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in  the  pleadings,  bat  that  the  oase  shall  be  .decided  on  its  merits,  is 
a  waiver  of  this  point.  Bat  Van  Pelt,  the  real  party  in  interest,  be- 
came a.  party  to  the  sait,  in  a  court  below,  six  months  after  this 
stipulation  was  made  between  the  counsel  of  Baldwin  and  of  Btarks, 
and  is  not  bound  by  it.  It  would  be  strange,  also,  if,  in  a  case  like 
this,  the  right  of  the  party  to  qaestion  the  equitable  jurisdiction  of 
the  court  on  the  facts  found,  did  not  belong  to  the  merits  of  the  case. 
Some  attempt  is  made  to  show  that,  under  the  decision  of  this  court 
in  Johnson  v.  Toufsley,  the  objection  to  a  doable  pre-emption  does  not 
apply  except  where  the  land  is  subject  to  entry  by  purchase.  But  the 
court  was  there  speaking  of  the  effect  of  such  former  filing  of  a  decla- 
ration  of  intention  under  the  act  of  1841  on  the  rights  afterwards  as- 
serted under  the  act  of  1848.  It  is  sufficient  to  say  that  both  these 
acts,  with  all  others  on  that  subject,  were  considered  in  the  Revised 
Statutes,  and  section  2261,  which  is  a  reproduction  of  the  law  in  force 
when  the  rights  of  the  parties  here  accrued,  is  positive  that,  when  a 
party  has  filed  his  declaration  of  intention  to  claim  the  benefits  of 
such  provision  (the  right  of  pre-emption)  for  one  tract  of  land,  he 
shall  not,  at  any  future  time,  file  a  second  declaration  for  another 
tract. 

The  decree  of  the  supreme  court  of  Nebraska  is  reversed,  and  the 
case  remanded  to  that  court,  with  directions  to  affirm  the  decree  of 
the  district  court  for  the  county  of  Lancaster  dismissing  the  bill. 


<108  IT.  S.  176) 

LuDLOFF  and  another  r.  UmTSD  Statu. 

(April  3, 1883.) 

Ihtbrwai.  Rkvenue— Cioabs— Mawufaotokbbs— SrATBMBNT  USD  Bond. 

A  mannfactnTor  of  cigars,  in  Ua  statement  furnished  in  May,  1878,  under  section 
3387  of  the  Berlsed  Statutes,  according  to  form  36>^,  set  forth  "  the  room  ad- 
Joining  the  store  in  the  rear,  on  the  first  floor  "  of  certain  premises,  as  the  place 
where  his  manufacture  was  to  be  carried  on.  Circular  Ko.  181,  issued  in  Marcli, 
1878,  by  the  commissioner  of  internal  revenue,  required  that  a  cigar  factory 
should  be  at  least  an  entire  room,  separated  by  walls  and  partitions  from  all  other 
parts  of  the  building,"  and  that  the  factory  designated  in  form  36)^  should  not 
any  part  of  it  "even  though  marked  off  or  separated  from  the  remainder 
by  a  railing,  counter,  bench,  screen,  or  curtain,  be  used  as  a  store  where  the 
manufacturer  can  sell  his  cigars  otherwise  than  in  legal  boxes,  properly  branded, 
labeled,  and  stamped."  This  circular  went  into  eflEect  May  1, 1878.  The  man- 
ufacturer was  engaged  at  the  same  time  and  place  in  doing  business  as  a  dealer 
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in  tohacco,  having  paid  ihe  special  tax  as  such,  and  also  the  gpecTal  tax  as  a 
manufacturer  of  cigars.  He  did  not  comply  with  the  said  circular,  and  had 
DO  division  between  the  factory  la  the  rear  part  of  the  room  and  the  front  part 
of  the  room,  where  he  sold  articles  as  a  dealer  in  tobacco,  except  a  wooden 
counter  extendini;  part  of  the  way  acrosH  the  room,  and  some  tbre:  feet  high. 
He  sold  out  of  a  show-case  in  the  front  part,  in  quantities  less  than  25,  from 
■tamped  boxes,  which  were  duly  branded,  marked,  and  stamped,  cigars  which 
he  had  made  in  the  rear  part,  on  which  cigars  the  tax  had  been  paid.  For  do- 
ing so,  as  a  violation  of  section  3400,  in  removing  cigars  made  by  him  without 
the  proper  stamps  denoting  the  tax  tlierfon,  a  quantity  of  cigars,  the  prop- 
erty of  the  manufacturer,  found  in  the  rear  part  of  tb;  room,  in  boxes  not 
stamped,  were  seized  as  forfeited  to  the  United  States,  under  seetion  8400. 
Held: 

(1)  The  requirements  of  the  circular  were  within  the  power  of  the  oommiswoner  to 
prescribe,  under  section  8396. 
'  (3)  The  sales  at  retail  were  in  violation  of  law. 

(3)  The  forfeiture  claimed  was  incurred. 

The  provisions  of  section  8236,  and  subdivisions  8  and  10  of  section  8244,  and  sec- 
tlon8i33S7, 3388, 3390,  and  3392,  considered,  and  hM  not  to  authorize  such  sales, 
they  constituting,  tmder  sections  3392,  3897,  and  8400,  removals  of  cigars  from 
the  place  where  they  were  manufactured  .without  the  proper  stamp  denot  ing  the 
tax  thereon,because  the  sales  were  sales  of  cigars  by  their  manufacturer,  at  retail, 
at  the  place  of  manufacture,  not  in  stamped  boxes,  the  cigars  being  in  his  bands 
as  a  manufacturer  and  not  as  a  retail  dealer. 

In  Error  to  the  Giroait  Goort  of  the  United  States  for  the  District 
of  Maryland. 

John  V.  L.  Findlay,  for  plaintiffs  in  error. 

Sci.  Oen.  PkilMps,  for  defendant  in  error. 

Blatohfobd,  J.  This  is  an  information  filed  by  the  United  States 
in  the  distriot  oooit  for  the  distnct  of  Maryland,  against  a  quantity 
of  domestio  cigars,  to  obtain  their  condemnation  as  forfeited  to  the 
United  States.  The  information  alleges,  as  a  cause  of  forfeiture, 
that  the  cigars  were  found  in  the  possession  of  two  persons  by  the  name 
of  Ludloff,  doing  business  as  Ludloff  Bros.,  who  had  manufact- 
ured them,  and  who  had  unlawfully  removed  certain  cigars,  by  them 
manufactured  at  their  manufactory  in  the  city  of  Baltimore,  without 
the  proper  stamps  donating  the  tax  thereon,  contrary  to  section 
3400  of  the  Revised  Statutes.  Ludloff  Bros,  put  in  a  claim 
and  plea,  denying  forfeiture,  and  the  issue  was  tried  before  a  jury, 
who  found  a  verdict  for  the  United  States.  Thereupon  a  judgment  of 
condemnation  of  the  cigars  seized  was  rendered,  which  was  affirmed 
by  the  circuit  court,  and  is  now  brought  here  for  review  by  a  writ  of 
error  taken  by  the  claimants. 

The  material  facts  of  the  case,  as  they  appear  by  the  bill  of  excep- 
tions, are  these: 
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Prior  to  the  seizure  of  the  cigars,  and  before  May  1,  187S,  the 
claimants  carried  on  the  mannfaoture  of  eigars  in  the  rear  part  of  a 
small  room  on  the  first  floor  of  the  bnilding  known  as  No.  60  West 
Fayette  street,  in  the  city  of  Baltimore,  and  at  the  same  time  and 
place  were  also  engaged  in  doing  the  business  of  dealers  in  tobacco; 
that  is  to  Bay,  selling  imported  and  domestic  eigars,  partly  manufact- 
ured by  themselves,  and  partly  purphased  from  others,  and  also  sell- 
ing pipes,  smoking  material,  chewing  tobaocoo,  snuff,  etc.,  they  hav- 
ing first  paid  to  the  United  States  the  special  tax  as  dealers  in  tobacco, 
and  also  the  special  tax  as  manufacturers  of  cigars.  In  the  course 
of  said  business  they  sold  to  their  onstomers  cigars  so  manufactured 
by  them  in  the  rear  part  of  said  room,  in  quantities  less  than  35,  but 
out  of  stamped  boxes,  which  boxes  were  duly  branded,  marked,  and 
stamped,  and  then  deposited  in  a  show-case  before  said  sale  was 
made.  No  cigars  were  sold  by  them  upon  which  the  tax  had  not 
been  paid. 

On  the  twenty-first  of  March,  1870,  the  commissioner  of  internal 
revenue  had  issued  a  circular  (No.  181)  in  the  following  terms : 

"The  portions  of  the  law  regulating  ttie  manufacture  and  sale  of  cigars, 
witliont  declaring  in  specific  language  that  the  two  Mnda  of  business,  to-wit, 
manufacturing  cigars  and  selling  manufactorpd  tobacco  and  cigars  at  retail, 
shall  not  be  carried  on  in  the  same  place  at  the  same  time,  Impose  such  re- 
strictions, make  such  requirements,  and  declare  such  forf  eltures  and  penalties, 
as  renders  it  impracticable  for  these  two  kinds  of  business  to  be  carried  on  to- 
gether, as  above  stated.  See  sections  3387, 8392, 8S97,  of  the  Bevised  Statutes 
of  the  United  States;  also,  Special  85,  revised,  and  Form  36|.  Under  as  len- 
ient a  construction  of  these  several  sections  of  the  law  as  their  language  and 
the  purpose  for  which  they  were  enacted,  to-wit,  the  protection  of  the  rev- 
enue, will  admit,  it  is  held  that  a  cigar  factory,  or  the  place  where  cigars  can 
be  made  for  sale,  must  be  at  least  an  entire  room,  separated  by  walls  and  par- 
titions from  all  other  parts  of  the  building,  and  that  the  factory  or  place  of 
manufacture  designated  and  described  in  form  86}  cannot  be  used,  nor  can 
any  portion  thereof,  even  though  marked  ofF  or  separated  from  the  retnaiuder 
by  a  railing,  counter,  bench,  screen,  or  curtain,  be  used  as  a  store  where 
the  manufacturer  can  sell  his  cigars  otherwise  than  in  legal  boxes,  properly 
branded,  labeled,  and  stamped.  When  a  cigar  manufacturer  has  a  store  in 
a  room  adjoining  his  factory,  a  door  and  windows  may  be  allowed  be- 
tween the  factory  and  store;  and,  if  necessary  for  light  or  ventilation,  the  up- 
per portion  of  the  partition  between  the  factory  and  store  may  be  of  glass  or 
wire-cloth.  Collectors  and  all  other  revenue  officers  are  enjoined  to  see  that 
these  instructions  are  strictly  enforced  on  and  after  May  1, 1878." 

This  order  was  disregarded  by  the  claimants,  because  in  June,  1878, 
the  said  district  court  had  decided  that  the  business  of  manufacturing 
and  selling  cigars  at  retail,  by  the  same  person,  at  the  place  of  man- 
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uf aoture,  as  \rell  as  selling  at  said  place  mannfaotnred  tobacco,  pipes, 
and  other  smoking  material,  was  not  prohibited  by  law.  Thereapoa, 
in  Angnst,  1878,  the  cigars  in  suit  were  seized  as  forfeited,  and  were 
found,  when  seized,  in  boxes  not  stamped,  in  the  rear  part  of  the 
room  before  described.  Sach  rear  part  had  been  designated  as  the 
factory  or  place  of  manufacture  where  the  claimants  proposed  to  carry 
on  their  business  in  manner  and.  form  as  prescribed  by  the  commis- 
sioner  of  internal  revenue,  as  follows : 

«(86J.) 

"UIOTKD  STATES  INTERNAL  REVENUE. 

"Cigar  Ifanafacturers'  Statement. 
"  To  be  rendered  to  the  collector  or  deputy  collector  in  duplicate,  without 
previous  demand  tlierefor,  by  every  manufacturer  of  cigars  before  com- 
mencing or  continuing  business.    Act  of  July  20,  1868,  §  82,  as  modi- 
fied by  section  I,  act  of  December  24, 1872;  section  3387,  Bev.  St. 
<*  Ludlofl  Bros.,  of  Baltimore,  in  the  sixth  division  of  the  third  district  of 
the  state  of  Maryland,  at  Ko.  60  West  Fayette  street,  propose  to  manufacture 
cigars;  and  so  much  of  the  building  or  parts  of  the  building,  stories,  apart- 
ments, room  or  rooms,  as  hereinafter  de8crit>ed,  is  to  be  used  exclusively  and 
solely  for  manufacturing  cigars,  and  is  to  be  Itnown  as  my  manufactory,  or 
place  where  cigars  are  made,  to-wit,  in  the  room  adjoining  the  store  in  the 
rear,  on  the  first  floor  of  premises  No.  60  West  Fayette  street. 

"There  are  employed  in  the  premises  above  described,  or  I  propose  to  em- 
ploy, five  persons  in  making  cigars;  which  cigars  ace  mannfactuieil  for  or  to 

be  sold  and  delivered  to ,  residing  at  Na  — ,  in  the i  and  by 

occupation  a . 

[Signed]  '  "Lttdloff  Bros. 

"I,  William  LudlofT.  do  swear  that  the  above  is,  to  the  best  of  my  knowl- 
edge and  belief,  a  true  and  correct  statement  of  the  place,  street,  numtier,  and 
the  exact  premises  where  the  business  of  manufacturing  cigars  is,  or  is  to  be, 
carried  on  by  Ludlofl  Bros.,  and  all  the  other  matter  stated  herein  is  true  and 
correct. 

[Signed]  "William  Ludioff. 

"Sworn  before  nie  this  twenty-fifth  day  of  May,  1878. 

[Signed]  "R.  G.  King,  Deputy  Collector. 

"  KoTE.  The  blank  space  in  this  form  after  the  words '  to  wit '  is  to  I>e  filled 
with  a  precise  and  accurate  description  of  the  premises.  If  the  manufactory 
comprises  anything  less  than  the  entire  building,  then  the  description  must 
specify  what  portion  of  the  building, — whether  the  first,  second,  or  third  story 
of  the  same, — ^nd  what  room  or  rooms  therein.  The  same  premises  or  room 
cannot  be  used  for  carrying  on  the  business  of  a  cigar  manufacturer  and 
a  dealer  in  cigars.  In  any  building,  room,  or  apartment  of  any  building  des- 
ignated in  this  statement  as  the  manufactory  or  place  of  manufacture,  no  ci- 
gars can  be  sold  except  such  as  are  there  manufactured,  and  are  in  original 
bnd  full  packages." 
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At  the  time  of  said  seizure,  the  wire  partition  having  been  pre- 
vioaslj  removed  by  the  claimants,  there  was  no  division  or  separa- 
tion  between  the  said  rear  part  of  the  room,  designated  as  the  fao- 
tory  as  aforesaid,  and  the  front  part  of  the  room,  where  the  business 
of  selling  oigars,  etc.,  was  carried  on  by  the  claimants,  except  a 
wooden  counter  extending  part  of  the  way  across  the  room,  and  from 
three  to  three  and  half  feet  high,  upon  which  said  wire  part  of  the 
partition  had  rested. 

The  court  instructed  the  jnry  that  if  at  the  time  of  the  seizure  the 
cigars  were  found  in  possession  of  the  claimants,  and  they  were  car- 
rying on  the  business  of  manufacturing  oigars  and  selling  the  same 
by  retail,  such  retail  sales  being  in  quantity  less  than  25,  and  not 
sold  in  stamped  boxes,  and  that  said  manufacture  and  said  retail 
sales  were  carried  on  in  a  room  in  which  there  was  no  separation  ex- 
cept a  wooden  bar  about  three  feet  high,  extending  partly  across  the 
said  room,  the  jury  should  find  for  the  United  States,  although  they 
might  find  that  the  claimants  made  cigars  only  behind  said  wooden 
bar  and  sold  at  retail  oat  of  stamped  boxes.  The  court  also  in- 
structed  the  jnry  that  such  retail  selling,  under  such  circum- 
stances, to  persons  who  took  the  cigars  away,  constituted  a 
removal  by  the  claimants  of  oigars  from  their  manufactory  without 
the  proper  stamps  on  the  boxes  denoting  the  tax  thereon.  The 
court  refused  to  instruct  the  jnry  that  the  business  of  manufact- 
uring cigars  and  selling  the  same  in  less  quantities  than  by  the  box, 
at  the  place  of  manafacture,  is  not  prohibited  by  law,  provided  the 
manufacturer  has  a  license  as  a  dealer  in  tobacco,  when  he  sells  prod- 
ucts other  than  his  own  manufacture.  These  instructions  and  re- 
fusal were  excepted  to  by  the  claimants. 

The  substance  of  the  instruction  of  the  court  was  that  if  the 
claimants  had  sold  cigars  manufactured  by  themselves  in  quantities 
less  than  25,  and  not  in  boxes  duly  stamped,  from  the  show-case  in 
the  part  of  the  room  in  front  of  the  bar,  they  had  incurred  the  for- 
feitare  in  question,  although  the  cigars  were  made  by  them  in  the 
rear  part  of  the  same  room  behind  the  bar,  and  were  sold  at  retail 
out  of  stamped  boxes.  It  is  to  be  understood  from  the  bill  of  excep- 
tions, in  connection  with  the  instructions  and  the  verdict,  that  the 
claimants,  after  having  had  ihe  rear  part  of  the  room,  namely,  the 
part  designated  in  their  "statement"  as  their  manufactory,  separated 
from  the  front  part  or  store  part  of  the  same  room  by  a  wire  parti- 
tion, so  as  to  substantially  make  two  rooms,  and  to  make  the  factory 
an  entire  room  and  a  separate  room,  in  accordance  with  the  instruc- 
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tions  of  said  oiroular,  had,  at  the  time  of  the  sales  at  retail  com- 
plained of  as  a  groand  of  forfeiture,  removed  the  wire  partition,  so 
that  the  factory  was  not  then  a  separate  room  in  the  sense  of  said 
circular,  but  the  manufacturing  was  carried  on  in  the  same  room  in 
which  the  show-case  was  and  in  which  the  sales  at  retail  took  place. 
This  being  so,  we  are  of  opinion  that  the  instructions  were  correct; 
that  the  requirements  of  the  oirotilar  were  within  the  power  of  the 
commissioner  to  prescribe,  and  not  repugnant  to  any  statutory  pro- 
visions; that  the  retail  sales  in  question  were  in  violation  of  law; 
and  that  the  forfeiture  enforced  was  incurred. 

The  claimants  contend  that  section  3286  of  the  Revised  Statutes 
provides  that  whenever  more  than  one  of  the  pursuits  or  occupations  . 
thereinafter  described  are  carried  on  in  the  same  place  by  the  same 
person  at  the  same  time,  except  as  thereinafter  provided,  the  tax 
shall  be  paid  for  each  according  to  the  rates  severally  prescribed; 
that,  by  subdivision  8  of  section  3244,  a  dealer  in  tobacco  pays  a 
special  tax  of  five  dollars,  and  cao  sell  manufactured  tobacco,  snuff, 
and  cigars,  and  by  subdivision  10  of  the  same  section,  a  manufac- 
tdrer  of  cigars  pays  a  special  tax  of  $10;  that  the  claimants  had  paid 
both  of  these  special  taxes ;  that  subdivision  8  of  section  3244  pro- 
vides that  no  manufacturer  of  tobacco,  snuff,  or  cigars  shall  be  re- 
quired to  pay  a  special  tax  as  dealer  in  manufactured  tobacco  and 
cigars  for  selling  his  own  products  at  the  place  of  manufacture ;  that 
section  3392,  forbidding  the  sale  of  cigars  in  any  other  form  than  in 
new  boxes  containing  at  least  26  cigars,  provides  that  nothing  in 
that  section  shall  b^  construed  as  preventing  the  sale  of  cigars  at  re-  i 

tail  by  retail  dealers  who  have  paid  the  special  tax  as  such,  from  I 

boxes  packed,  stamped,  and  branded  in  the  manner  prescribed  by  law; 
and  that,  under  these  enactments,  no  cause  of  forfeiture  existed. 

But  we  are  of  the  opinion  that  there  is  nothing  in  these  provisions 
which  authorizes  a  manufacturer  of  cigars  to  sell  at  the  place  of  man- 
ufacture, from  and  out  of  boxes,  cigars  there  made  by  him,  even 
though  he  has  paid  a  special  tax  as  a  dealer  in  tobacco.  The  provis- 
ion in  section  3236  refers  only  to  pursuits  or  occupations  which 
can  be  carried  on  in  the  same  place  by  the  same  person  at  the  same  I 

time  consistently  with  other  requirements  of  law  on  the  subject  of  the     * 
special  pursuit  or  occupation.     It  has  no  reference  to  the  grant  of 
any  authority  to  carry  on  two  occupations  at  the  same  time  and  place 
by  the  same  person,  but  eoncems  only  the  obtaining  of  a  tax  for  each 
of  two  occupations  when  they  are  lawfully  carried  on. 

The  provision  in  section  3244  has  no  other  effect  than  not  to  require 
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that  a  mannfacturer  of  tobacoo,  snaff,  or  oigsrs,  who  sells  nis  own 
products  at  the  place  of  manufactare  in  snch  manner  as  is  consist- 
ent with  other  provisions  of  law  as  to  the  manner  of  the  sale  of  such 
products,  shall  pay  a  special  tax  as  a  dealer  in  manafaotnred  tobacno 
and  cigars.  It  has  relation  solely  to  the  exaction  of  a  tax  and  not 
to  the  conferring  of  authority  to  sell. 

The  provision  cited  from  section  3392  has  no  relation  to  cigais 
sold  as  those  in  the  present  case  were  sold,  by  the  manufacturers,  at 
the  place  of  manufacture.  The  cigars  sold  were  not  in  their  hands 
as  retail  dealers,  but  as  manufacturers,  because  ihe  requirements  of 
law  as  to  the  removal  of  the  cigars  from  the  manufactory  had  not 
been  observed,  and  the  cigars  were  still  in  the  manufactory. 

We  perceive  nothing  in  sections  3387,  3388,  or  8390  which  affects 
the  foregoing  views. 

Section  3392  requires  that  all  cigars  shall  be  packed  and  sold  ib 
new  boxes  containing  at  least  25.  Section  3397  forbids  the  removal 
of  cigars  from  any  maoufactory  or  place  where  cigars  are  made, 
without  being  packed  in  boxes  as  required,  or  without  the  proper 
stamp  thereon  denoting  the  tax.  Section  3400  provides  that  if  a 
manufacturer  of  cigars  removes  or  sells  any  cigars  without  the 
proper  stamps  denoting  the  tax  thereon,  he  shall  forfeit  to  the 
United  States  all  cigars  found  in  his  possession  or  in  his  manufac- 
tory. Under  these  provisions  the  removal  of  the  cigars  in  this  case, 
from  the  place  where  they  were  mannfactured,  by  selling  them  at 
retail,  not  in  stamped  boxes,  was  ground  for  the  forfeiture  of  the 
cigars  seized. 

The  regulations  proscribed  by  the  commissioner  by  the  circular 
referred  to  were  within  his  authority,  under  section  3396,  to  pre- 
scribe such  regulations  for  the  inspection  of  cigars  and  the  collection 
of  the  tax  thereon  as  he  may  deem  most  effective  for  the  prevention 
of  frauds  in  the  payment  of  such  tax.  Thacher's  Distilled  Spirits, 
103  U.  8.  679. 

The  proposition  asserted  in  the  instruction  asked  for  by  the  claim- 
ants, and  which  the  court  refused  to  give,  is  understood  to  be,  that, 
as  the  claimants  sold  at  their  shop,  as  dealers  in  tobacco  who  had  paid 
the  special  tax,  articles  not  of  their  own  manufacture,  in  addition  to 
cigars  which  they  made  in  the  same  room,  the  sale  of  the  last-named 
cigars  were  not  prohibited  by  law.  If  this  proposition  has  any  other 
meaning  than  the  propositions  before  considered,  it  must  be  held  to 
be  entirely  without  support  in  law  or  in  reason. 
V.2— 31 
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Although  the  record  shows  that  the  claimants  were,  as  dealers  in 
tobacco,  engaged  at  their  shop  in  the  business  of  selling  cigars  which 
they  purchased,  as  well  as  cigars  which  they  made,  there  is  nothing 
in  the  case  which  raises  any  other  questions  than  those  above  con- 
sidered. 

The  judgment  ol  the  oirooit  ooort  is  affirmed. 


(108  U.  S.  228) 

Mkuphis  &  C.  B.  Co.  V.  Unitbd  Statbs. 

(April  a,  1888.) 

Tax  oir  DiriDEiTDa  aho  Intbsbst  Paid  bt  Raiuioai) — EARKraoB  Dimmo  CmL 
Wab  withxn  Confbdbratb  Lineb— Act  of  1862,  o.  119. 

'fhe  dividends  earned  by  a,  railroad  corporation  daring  the  late  cItII  war,  by  oper- 
ating its  lines  witliin  confederate  territory  after  military  possession  had  been 
taken  by  the  United  States  of  the  territory  in  which  the  principal  offices  were 
located,  are  not  exempt  from  the  income  tax  imposed  by  the  act  of  1S62,  e.  119, 
because  the  resolution  declaring  such  dividends  was  adopted  within  the  confed- 
erate lines,  and  the  payments  on  account  of  which  the  taxes  were  demanded 
were  made  there. 

A^  it  was  the  intention  of  congress  to  tax  only  such  payments  as  were,  either  in 
fact  or  in  legal  effect,  made  from  the  income,  payments  of  interest  made  by  a 
railroad  in  reorganizing  its  affairs  for  future  business  at  the  close  of  the  war, 
by  funding  its  past-due  coupons  in  a  new  issue  of  bonds,  or  by  the  sale  of  such 
new  bonds,  are  not  taxable. 

Upon  examination,  the  ruling  of  the  court  as  to  the  exclusion  of  evidence,  and  tlie 
instruction  to  the  Jury  in  relation  to  the  alleged  compromise  between  the 
United  States  and  the  railroad  company,  are  sustained. 

In  Error  to  the  Circuit  Court  of  the  -Umted  States  for  the  Western 
District  of  Tennessee. 

W.  Y.  C.  Humes,  for  plaintiff  in  error. 

Sol.  Oen.  PhUlipe,  for  defendant  in  error.  . 

Watte,  C.  J.  This  is  a  suit  to  recover  taxes  upon  dividends  and 
interest  paid  by  the  Memphis  &  Charleston  Bailroad  Company  be- 
tween the  first  day  of  July,  1862,  and  the  first  day  of  December,  1865. 
The  items  which  go  to  make  up  the  amount  of  the  judgment  brought 
here  for  review  are  thus  stated  in  the  verdict  of  the  jury. 

"  (1)  On  dividend  declared  March  17,  1863,  a  tax  of  $1,625.45,  being  8 
per  centum  on  $57,515.60,  the  value  in  legal  currency,  when  paid,  of  $143,789, 
the  whole  amount  of  said  dividend  then  paid  in  confederate  money.  (2)  Od 
interest  coupons  of  said  defendant  falling  due  November  1, 1862,  May  1, 1863, 
November  1, 1863.  and  May  1,  1864,  a  tax  of  9819.17,  being  3  per  cent,  on  927,- 
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826.55,  the  value,  when  paid,  in  legal  currency  of  888,935,  the  portion  of  such 
coupons  paid  in  confederate  money ;  and  the  further  tas^  of  92,274.45  on  the  re- 
maining portion  of  said  coupons  falling  due  as  aforesaid,  being  3  per  cent,  on 
$75,815.83,  such  remaining  portion  of  said  coupons.  (3)  On  interest  coupons 
of  said  defendant  falling  due  November  1, 1864,  May  1, 1865,  and  November 
1, 1865,  a  tax  of  86,793.50.  the  same  being  5  per  centum  on  8135,870,  the 
amount  of  said  last-named  coupons." 

The  questions  presented  by  the  bill  of  exceptions  may  be  separated 
into  three  classes,  as  follows : 

(1)  Those  which  relate  to  dividends  and  interest  paid  in  confederate  money 
and  during  the  late  civil  war;  (2)  those  which  relate  to  the  payments  of  in- 
terest after  the  close  of  the  war;  and,  (3)  those  which  relate  to  an  alleged 
compromise  between  the  United  SStates  and  the  railroad  company  under  date 
of  September  24, 1870. 

These  will  be  considered  in  their  order. 

1.  At  to  payments  in  confederate  money.  Upon  this  branch  of  the 
case  the  facts  are  these : 

At  the  beginning  of  the  war  the  Memphis  Si  Chadeston  Railroad  Company 
was  the  owner  of  an  equipped  line  of  railroad  extending  from  Memphis,  in 
the  state  of  Tennessee,  through  the  states  of  Tennessee,  Mississippi,  aud 
Alabama,  to  Stevenson,  in  the  last-named  state.  It  was  divided  into  two 
divisions, — one  known  as  the  Eastern  Division,  extending  from  Stevenson 
westward  to  Bear  Oreelc,  on  the  line  between  Mississippi  and  Alabama,  having 
its  principal  office  at  Huntsville,  Alabama;  and  the  other,  known  as  the 
Western  Division,  extending  from  Bear  Creek  to  Memphis,  and  having  its 
principal  ofBce  at  Memphis.  On  the  eleventh  of  April,  1862,  the  military 
forces  of  the  United  States  took  possession  of  the  Eastern  Division  of  the 
road,  witli  all  its  rolling  stock  and  equipment,  and  kept  it  until  the  close  of 
the  war.  The  Western  Division  was  run  by  the  officers  of  the  company,  under 
the  control  of  the  military  superintendent  of  the  confederate  authorities, 
until  the  sixth  of  June,  1862,  when  it  was  taken  possession  of  by  the  United 
States.  Three  days  before  the  capture  of  Memphis  by  the  military  forces  of 
the  United  States,  the  officers  and  rolling  stock  of  the  Western  Division  were 
moved  south  within  the  confederate  lines,  by  command  of  the  confederate 
military  authorities,  and  were  kept  there  until  the  end  of  the  war.  During 
this  period  the  rolling  stock  was  hired  by  the  officers  of  the  company  to  other 
railroad  companies,  and  in  this  way  a  large  amount  in  confederate  tre.isury 
notes  came  into  the  hands  of  the  officers  of  the  company  within  the  confed- 
erate lines.  On  the  seventeenth  of  March,  1863,  a  resolution  was  passed 
within  the  confederate  lines  declaring  a  dividend  of  4  per  cent,  on  the  capital 
stock,  payable  in  confederate  treasury  notes  on  the  fifteenth  of  April.  Under 
this  resolution  payments  were  made  to  the  amount  stated  in  the  verdict. 
The  confederate  money  used  to  pay  the  coupons,  as  stated  in  the  verdict,  was 
all  obtained  from  the  liire  of  the  rolling  stock  within  the  confederate  lines. 
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Upon  this  state  of  faots  the  ooart  instnioted  the  jary,  in  sabstance, 
that  the  United  States  were  entitled  to  snoh  a  verdict  as  was  ren- 
dered, and  the  question  presented  here  is,  in  effect,  whether  that 
instruction  was  right. 

At  the  times  when  the  dividend  and  interest  now  in  qaestion  were 
paid,  the  entire  railroad  of  the  company  and  its  two  principal  offices 
were  within  the  lines  of  the  military  forces  of  the  United  States.  The 
act  of  1862,  e.  119,  which  provided  for  the  tax,  was  pot  passed  until 
after  the  United  States  had  established  their  military  possession  of 
the  territory  traversed  by  the  railroad,  and  within  which  the  princi- 
pal offices  were  located.  The  corporation  was,  therefore,  snbject  to 
the  actual  governmental  control  of  the  United  States,  and  the  laws 
of  the  United  States  were  both  operative  upon  and  enforceable  against 
it.  No  one  will  deny  that  the  internal-revenue  laws  were  intended  to 
reach  all  persons  and  corporations  within  the  dominion  of  the  United 
States  against  whom .  they  could  for  the  time  being  be  enforced  by 
judicial  process  or  otherwise.  They  were  broad  enough  in  their  lan- 
guage to  embrace  all,  and  could  be  limited  only  in  their  operation  by 
the  power  of  the  United  States  to  enforce  them.  Clearly,  then,  if 
this  dividend  had  been  declared,  and  the  dividend  and  interest  paid 
at  either  of  the  principal  offices  of  the  company,  or  within  the  mili- 
tary lines  of  the  United  States,  the  taxes  sued  for  would  have  been 
recoverable,  notwithstanding  the  payments  were  made  out  of  earn- 
ings derived  from  the  use  of  property  which  had  been  taken  inside 
the  lines  of  the  enemy.  Thna  the  question  now  to  be  determined 
seems  to  be  whether  the  company  is  exempt  from  the  tax,  because 
the  resolution  declaring  the  dividend  was  adopted  within  the  con- 
federate lines,  and  the  payments,  on  account  of  which  the  taxes  are 
demanded,  were  actually  made  there. 

In  Ry.  Co.  v.  Collector,  100  U.  S.  695,  followed  at  the  present 
term  in  Erie  Ry.  Co.  v.  U.  S.,*  it  was  held  that  the  internal-revenue 
tax  on  interest  and  dividends  was  an  excise  tax  on  the  business  of 
corporations,  to  be  paid  by  the  corporations  oat  of  their  earnings,  in- 
come, and  profits.  The  payments  made  in  this  case  were  for  divi- 
dends to  stockholders  and  interest  to  bondholders  out  of  the  earnings, 
income,  and  profits  of  the  corporation  in  its  business.  By  means  of 
the  dividend  the  surplus  earnings  were  distribute^  to  the  stockholders, 
and  the  debts  of  the  company  were  discharged  to  the  extent  of  the 
interest  paid.    In  this  way  the  earnings  on  the  inside  of  the  oonfed- 

*1  Sup.  Or.  Bbp.  223. 
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erate  lines  were  made  available  to  the  oorporaiion,  which  was  snb' 
ject  to  the  actual  control  of  the  United  States,  and  bound  for  the  pay- 
ment of  all  internal-revenue  taxes  chargeable  by  law  against  it.  To 
our  minds  it  is  a  matter  of  no  importance  that  the  income  came  from 
property  which  was  within  confederate  territory.  The  property,  al- 
though within  the  confederate  lines,  belonged  to  the  company,  and 
the  income  derived  from  its  use  was  actually  paid  out  by  the  com- 
pany in  dividends  to  stockholders,  and  to  discharge  the  corporate 
debts  for  interest.  We  think  it  would  hardly  be  claimed  that  if  a 
private  individual,  living  in  one  of  the  loyal  states  during  the  war, 
derived  an  income,  which  he  actually  reduced  to  possession,  or  used 
in  the  payment  of  debts,  from  property  in  confederate  territory,  he 
would  be  exempt  from  the  income  tax  imposed  on  him  by  the  internal- 
revenue  laws,  because  of  the  source  from  which  his  income  was  de- 
rived. But,  if  he  would  not  be,  it  is  difficult  to  see  how  this  corpora- 
tion is.  In  both  cases  the  tax  is  in  legal  effect  on  the  income  of  persons 
subject  to  the  actual  dominion  and  control  of  the  United  States. 
The  tax  is  payable  by  the  person  because  of  his  income,  according  to 
its  amount,  aud  without  any  reference  to  the  way  in  which  it  was 
obtained. 

Under  the  instractions  which  were  given  the  jnry,  the  verdict  was 
only  for  the  taxes  on  the  value  of  the  confederate  treasury  notes  in 
legal  currency  at  the  times  the  dividend  and  interest  were  paid.  In 
this  way  the  company  has  only  been  charged  with  an  income  esti- 
mated in  lawful  money.  Without,  therefore,  considering  in  detail 
the  particular  instructions  given  to  the  jury  or  refused  as  stated  in 
the  bill  of  exceptions,  it  is  sufficient  to  say  that,  upon  the  undisputed 
facts,  it  would  have  been  proper  for  the  court  to  have  directed  the 
verdict  for  the  United  States  which  was  given  in  this  branch  of  the 
case. 

2.  As  to  tlie  payments  of  interest  not  made  in  confederate  notes.  All 
these  payments  were  made'  after  the  close  of  the  war,  and  there  is  no 
pretense  that  they  were  made  out  of  earnings  or  income.  The  state- 
ment in  the  bill  of  exceptions  is  that  they  were  paid  "either  in  cash 
or  in  second-mortgage  bonds  of  the  defendant  company  at  a  discount, 
at  the  option  of  the  holder."  As  to  this  the  court  instructed  the  jury 
as  follows: 

"The  defendant's  counsel  insists  that  apportion  of  Ihe  interest  on  which  a 
tax  is  claimed  by  the  plaintiffs  was  funded  in  second-mortgage  bonds  of  the 
company,  and  that  such  funding  did  not  amount  to  a  payment  of  such  inter- 
est   If  you  flud  that  any  of  the  interest  on  the  bonds  of  the  defendant  on 
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wLicb  a  tax  is  claimed  in  this  suit  was  so  fanded,  and  tliat  it  was  optional 
with  the  holders  of  such  interest  coupons  to  have  the  same  paid  in  cash  or 
funded  in  second-mortgage  bonds  at  a  discount,  I  charge  you  that  if  such 
holders  of  iuterest  coupons  took  second-mortgage  bonds  in  preference  to  the 
cash,  that  it  did  amount  to  a  payment,  and  the  plaintifb  would  be  entitled  to 
recover  the  tax  claimed  on  the  amount  so  funded." 

And  again : 

"  It  is  in  proof  that  some  of  the  coupons  were  not  paid  in  cash,  but  were 
funded  in  second-mortgage  bonds.  It  appears  that  the  creditor  bad  bis  op- 
tion to  take  payment  in  cash,  or  take  these  new  bonds  at  a  certain  agreed  dis- 
count. It  was,  therefore,  substantially  a  payment  in  cash,  and  a  reinvest- 
ment of  the  amount  in  second-mortgage  bonds.  This  can  constitute  no 
defense  to  the  suit." 

In  this,  we  think,  there  was  errbr.  Although  the  tax  is  im- 
posed on  interest  paid,  the  evident  intention  of  congress  was  to  tax 
only  such  payments  as  were  either  in  fact  or  in  legal  effect  made 
from  the  income.  As  was  said  in  Railroad  Co.  v.  CoUeetor,  supra, 
"the  tax  *  *  *  is  essentially  an  excise  on  the  business  of  the 
class  of  corporations  mentioned  in  the  statute.  The  section  is  a  part 
of  a  system  of  taxing  incomes,  earnings,  and  profits  adopted  dnring 
the  late  war,  and  abandoned  as  soon  after  the  war  was  ended  as  it 
could  safely  be  done."  Under  ordinary  circumstances,  it  will  be 
conclusively  presumed  that  payments  of  interest  were  made  from 
earnings,  but  when  it  appears  that  at  the  end  of  a  civil  war,  during 
which  interest  had  fallen  in  nrrear,  and  earnings  had  been  substan- 
tailly  suspended,  the  company,  in  reorganizing  its  affairs  for  future 
business,  either  funded  its  past^due  oonpona  in  a  new  issue  of  bonds, 
or  paid  th^m  from  the  proceeds  of  the  sales  of  new  bonds,  no  such 
presumption  can  arise,  and  if  the  facts  are  established  they  will 
constitute  a-  complete  defense  to  a  suit  for  the  recovery  of  a  tax 
charged  on  such  payments  of  interest.  Any  other  construction 
would  be  in  violation  of  the  whole  spirit  and  purpose  of  the  statute. 
The  bondholder  would  undoubtedly  be  taxable  for  his  income  derived 
in  that  way,  but  the  payment  would  not  be  one  upon  which  the  com- 
pany could  be  taxed. 

3.  At  to  the  alleged  compromise.  Without  recapitulating  the  facta 
connected  with  this  pairt  of  the  case,  it  is  sufficient  to  say  that  in  all 
the  correspondence  which  preceded  the  payment  of  the  money  on  the 
twenty-fourth  of  September,  1870,  and  in  the  receipt  given  for  the 
money  when  paid,  reference  wa*s  had  only  to  the  payments  of  inter, 
est  maturing  from  May,  1866,  to  July,  1869.  It  was  not  erroneous, 
therefore,  for  the  court  to  exclude  all  testimony  showing  a  different 
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anderstanding  on  the  part  of  the  officers  of  the  oompan;,  and  to  in- 
struet  the  jary  that  the  legal  effect  of  the  papers  in  evidence  was  to 
confine  the  compromise  to  the  claims  of  the  United  States  for  taxes 
and  penalties  growing  oat  of  the  interest  mataring  between  the 
dates  specified  in  the  receipt  of  the  collector.  It  nowhere  appears 
that  the  officers  of  the  United  States  had  any  knowledge  of  the  pay- 
ments, either  of  interest  or  dividends,  which  had  been  made  at  ear- 
lier dates. 

There  are  other  assignments  of  error,  but  those  already  considered 
dispose  of  the  entire  case  in  a  way  to  render  the  others  immaterial 
on  another  trial. 

The  judgment  is  reversed,  and  the  cause  remanded  for  such  fur- 
ther  proceedings,  not  inconsistent  with  this  opinion,  as  justice  may 
require. 


(107  U.  S.  6S<) 

Duff  and  others  v.  Stbbuno  Puhp  Co. 

(April  2, 1883.) 
Patkhtb  fob  Intektiohs— IIkisstje— 'Wabh-Boabd. 

Reissued  letters  patent  No.  6,673,  granted  to  Mrs.  P.  Duff,  E.  A..  Eitzrailler,  and  R. 
P.  Dufl,  Octobers,  1879,  for  an  "  improTement  in  trsah-boards,"  on  the  sur- 
render of  original  letters  patent  Ko.  111,585,  granted  to  Westly  Todd,  as  in 
▼entor,  February  7, 1871,  are  not  infringed  by  a  -v^ash-board  constructed  in  ac- 
'  cordance  with  the  description  contained  in  letters  patent  No.  171,668,  granted 
to  Aaron  J.  Hull,  December  28, 1875. 

In  view  of  prior  inventions,  the  claims  of  the  Todd  patent  must  be  limited  to  the 
form  shown,  namely,  projections  bounded  by  crossing  horizontal  and  yertical 
~,  grooves,'  and  do  not  cover  diamond-shaped  projections  bounded  by  crossing  di- 
agonal grooves. 

In  the  field  of  -wash-boards  made  of  sheet  metal,  with  the  surface  brolcen  into  pro- 
tuberances formed  of  the  body  of  metal,  go  as  to  make  a  rasping  surface,  and 
to  strengthen  the  metal  by  its  shape,  and  to  provide  channels  for  the  water  to 
run  oif,  Todd  was  not  a  pioneer,  but  merely  devised  a  new  form  to  accomplish 
those  results ;  and  his  patent  does  not  cover  a  form  which  ia  a  substantial  de 
parture  fh>m  his. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois. 

L.  L.  Bond,  for  appellants. 

No  counsel  for  appellees. 

Blatchfobd,  J.  This. is  a  suit  in  equity  brought  for  the  alleged 
infringement  of  reissued  letters  patent  No.  6,673,  granted  to  Mrs.  P. 
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Duff,  E.  A.  Kitzmiller,  and  R.  P.  Duff,  October  6, 1876,  for  an  "im- 
provement  in  wash-boards,"  on  the  surrender  of  the  original  letters 
patent  No.  111,585,  granted  to  Westly  Todd,  as  inventor,  Febmary 
7,  1871.     The  specification  of  the  reissue  says : 

"  The  nature  of  my  inveution  consists  in  the  construction  of  a  sheet-metal 
wash-board  with  a  rubbing  face  longitudinally  and  transversely  corrugated  or 
ribbed,  whereby  such  rubbing  surface  shall  be  made  up  of  a  series  of  projeo- 
tions,  bounded  by  a  series  of  horizontal,  vertical,  and  angularly-shaped 
grooves.  The  rubbing  face  somewhat  resembles  the  face  of  a  rasp  or  file  in 
general  appearance,  tbougli  the  projections  are  less  sharp  and  angular." 

"  In  the  accompanying  diawing  A  represents  the  the  frame  of  the  wash- 
board, and  is  of  ordinary  construction.  The  rubbing  surface  is  formed  of 
sheet-zinc  or  other  suitable  sheet-tnetal,  corrugated  or  provided  with  a  series 
of  raised  portions,  B,  alternating,  along  the  line  of  the  corrugation  or  rib 
which  forms' them,  with  depressions  or  unraised  portions,  a;  the  corrugations 
and  depressions  extending  in  either  direction  across  the  sheet,  so  that  a  series 
of  horizontHl  and  vertical  and  also  angularly-shaped  grooves  are  formed  be- 
tween the  projections.  Each  projection,  B,  represents  four  inclined  surfaces, 
sloping  from  the  apex  of  the  projection  into  the  grooves  which  surround  and 
bound  it  The  grooves  between  the  corrugations  are  also  broken  or  in- 
terrupted at  Intervals  by  small  projections  or  raised  portions,  0,  each  of  which 
presents  two  lateral  surfaces.  In  a  wash-board  thus  longitudinally  and  trans- 
versely ribbed  or  corrugated,  the  inequalities  of  the  rubbing  surfaces  are  such 
that  the  desired  effect  is  more  readily  and  elt'ectively  attained,  whereby  the 
labor  of  washing  is  greatly  diminished,  and  is  accomplished  with  ease  and 
facility,  and  with  less  than  the  usual  wear  on  the  clothes." 

There  are  three  claims  in  the  patent,  as  follows : 

"  (1)  A  sheet-metal  wash-board  having  a  series  of  raised  projections,  B, 
each  bounded  by  longitudinal  and  transverse  grooves  or  depressions,  substan- 
tially as  set  forth.  (2)  In  a  sheet-metal  wash-boai-d  the  projections,  B,  each 
bounded  by  grooves  or  depressions,  in  combination  with  raised  projections,  C, 
in  the  bottoms  of,  the  interlying  grooves,  substantially  as  set  forth!  (3)  As 
a  new  article  of  manufacture,  a  sheet-metal  wash-board,  having  a  rubbing 
face  both  longitudinally  and  transversely  ribbed  or  corrugated,  substantially 
as  set  forth." 

The  wash-board  of  the  defendant  is  made  in  aooordanoe  with  the 
description  contained  in  letters  patent  No.  171,568,  granted  Decem- 
ber 28,  1875,  to  Aaron  J.  Hull.  That  description  shows  a  sheet- 
metal  wash-board  provided  with  diamond-shaped  projections,  each 
bounded  by  diagonal  grooves  or  depressions.  The  metal-plate  is  de- 
scribed as  being  orimped  to  form  oblong  diamond-shaped  projections, 
having  the  largest  diameter  running  transversely  across  the  board, 
eaoh  projeotion  being  bonnded  by  a  diagonal  groove  or  depression,  the 
npper  comer  of  each  diamond,  where  the  grooves  cross  each  other, 
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'  being  raised  higher  than  any  other  part  of  the  same,  and  the  oorre- 
spending  lo\rer  comer  being  the  lowest  part  of  the  diamond.  The 
claim  of  the  patent  ia  this: 

"A  wnsh-boai'd  of  sheet-metal,  formed  with  a  series  of  raised  diamond- 
shaped  projections,  B,  and  a  series  of  narrow  diagonal  grooves,  6,  between  the 
projections,  which  cross  each  other,  substantially  as  set  forth." 

The  case  was  heard  on  pleadings  and  proofs  in  the  circuit  coart. 
That  court  entered  a  decree  declaring  that  the  equities  were  with  the 
defendant  and  dismissing  the  bill. 

It  is  entirely  ol&ai  that  the  specification  of  the  Todd  patent  de- 
oribes  the  grooves  in  the  metal  as  being  horizontal  and  vertical,  nmi 
gives  no  other  meaning  to  the  words  "transverse"  and  "longitudinal." 
It  describes  the  transverse  and  longitudinal  corrugating  or  ribbing  as 
producing  projections  which  are  bounded  by  horizontal  and  vertical 
grooves.  From  the  evidence,  Todd  took  the  old  zino  wash-board  cor- 
rugated  into  horizontal  grooves,  and  corrugated  or  ribbed  it  again,  by 
vertical  grooves  crossing  the  horizontal  grooves  at  right  angles. 
Nothing  is  said  in  the  specification  as  to  the  method  of  producing 
the  corrugating  or  ribbing,  nor  does  the  patent  claim  any  process  or 
machinery. 

In  the  Galusha  and  Safford  patent  of  December,  1867,  there  is 
shown  a  wash-board  formed  of  corrugated  sheet-metal.  The  specifi- 
cation states  that  the  corrugations  are  formed  of  a  series  of  elevations 
and  depressions,  the  elevations  and  depressions  boing  in  parallel  rows, 
and  in  alternate  positions  with  respect  to  each  other ;  that  the  cor- 
rugations are  oblong,  their  ends  and  sides  inclined,  and  their  edges 
somewhat  rounded;  that  each  elevation  forms  a  figure  approximating 
to  a  semi-cylinder  pointed  at  each  end,  the  ends  of  the  elevations  in 
one  row  overlapping  the  ends  of  those  in  the  adjoining  rows ;  that 
thus  channels  are  formed  for  the  escape  of  vrater  downward;  and 
that  the  form  of  the  corrugations  stiffens  the  board,  as  compared 
with  the  old  form  of  parallel  flutes  extending  entirely  across  the 
plate. 

'  In  the  Cribfield  patent  of  October,  1870,  there  is  shown  a  zinc 
wasb-board,'  compos'.d  of  a  series  of  irregalarly-plaoed,  diamond- 
shaped  raised  pieces,  arranged  in  rows  crosswise  of  the  board  from 
top  to  bottom,  each  alternate  row  being  composed  of  more  elevations 
than  the  adjacent  row,  the  elevations  in  one  row  being  opposite  the 
spaces  between  the  elevations  in  the  two  adjacent  rows,  and  a  series 
of  oblique  channels  being  thus  formed  up  and  down  the  board  frpm 
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either  side.  The  speoifieation  states  that  the  boards  can  be  stamped 
oat  by  dye  plates. 

Nothing  is  shown  in  evidence  to  defeat  the  novelty  of  the  claims 
of  the  Todd  reissue,  bat,  in  view  of  the  structures  shown  in  the  pat- 
ents of  Galusha  and  Safford  and  of  Grihfield,  the  claims  of  the  Todd 
reissue  must  be  so  limited  as  not  to  extend  to  a  structure  such  as  ie 
described  in  the  Hall  patent.  We  do  not  perceive  that  in  the  wash- 
boards made  by  the  defendant  there  is  any  substantial  departure 
&om  the  description  in  the  Hull  patent. 

The  case  is  one  where,  in  view  of  the  state  of  the  art,  the  invention 
must  be  restricted  to  the  form  shown  and  described  by  the  patentee. 
In  the  field  of  wash-boards,  made  of  sheet-metal,  with  the  surface 
broken  into  protuberances  formed  of  the  body  of  the  metal,  so  as  to 
make  a  rasping  surface  and  to  strengthen  the  metal  by  its  form  and 
to  provide  channels  for  the  water  to  run  off,  Todd  was  not  a  pioneer. 
He  merely  devised  a  new  form  to  accomplish  these  results.  By.  Co. 
V.  SayUs,  97  U.  S.  554.  The  defendant  adopts  another  form.  Un- 
der sach  circumstances  the  Todd  patent  cannot  be  extended  so  as  to 
embrace  the  defendant's  form.  The  latter  is  not  a  mere  colorable 
departurle  from  the  form  of  Todd,  bat  is  a  sabstantiai  departure. 
These  views  are  in  accordance  with  those  heretofore  announced  by  this 
court  in  MerrUl  v.  Yeomans,  94  U.  8.  568;  Keyttone  Bridge  Co,  v. 
PhoBninIron  Co.  95  U.  8.  274;  and  Biirna  v.  M«tyer,  100  U.  S.  671. 

The  decree  of  the  circuit  court  is  affirmed. 


(108  U.  a.  SS7) 

Ex  parte  Nobton,  Petitioner. 

(April  a,  1888.) 

AFPBAIi— FlHAI.  DbOBSB. 

A.  decree  b  final  for  the  purpose*  of  an  appeal  whaa  It  terminates  the  litigatk» 
between  the  parties,  and  leaves  nothing  to  be  done  but  to  enforce  by  axeco- 
tion  what  has  been  determined. 

Where  a  decree  settles  every  dispute  between  the  parties,  and  leaves  nothing  to  be 
done  but  to  complete  the  sale  under  the  foreclosure  proceeding  in  the  stat* 
court,  and  hand  over  to  complainant  any  surplus  there  may  be  after  satia^ring 
the  mortgage  debt,  it  ia  a  final  decree  for  the  purposes  of  an  appeal 

Application  for  a  Writ  of  Mandamus, 
'•    C,  Case  and  J,  D,  Bouse,  for  petitioner. 
John  A.  CampbeU,  for  respondent. 


Digitized  by 


Google 


EX   PABTB   MOBTON.  491 

Waite,  C.  7.  This  is  an  application  for  a  writ  of  mandatnus  to  the 
circait  ooart  of  the  United  States  for  the  Eastern  District  of  Louisi- 
ana, requiring  that  court  to  take  jurisdiction  of,  and  hear  and  de- 
termine, an  appeal  hy  the  petitioner,  Emery  E.  Norton,  from  a  decree 
of  the  district  oourt'of  that  district. 

The  case  as  presented  shows  that  Norton,  being  assignee  in  bank- 
ruptcy of  Govy  Hood,  filed  in  the  district  court  a  bill  in  equity  against 
Hood,  the  bankrupt,  John  Asberry,  sheriff  of  the  parish  of  East  Oar- 
roll)  and  Henry  Frellsen,  setting  forth  that  Hood,  being  insolvent,  in 
April,  1866,  confessed  a  judgment  in  favor  of  Frellsen  for  $39,319.49; 
that  in  Jnly,  1868,  execution  was  issued  on  this  judgment  and  levied 
on  three  plantations  belonging  to  Hood,  known,  respectively,  as 
"Black  Bayou,"  "Home  Place,"  and  "Hood  &  Wilson  Place;"  that 
on  the  fifth  of  September,  1868,  there  was  a  pretended  sale  of  these 
plantations  to  Frellsen,  under  an  execution  issued  on  his  judgment, 
for  the  sum  of  $24,000;  that  on  the  twenty-third  of  November,  1868, 
another  execution  was  issued  on  the  judgment  and  levied  on  other 
property,  which  was  also  nominally  sold  under  the  execution  to  Frell- 
sen; that  in  December,  1869,  the  Black  BayOn  plantation  was  sold 
to  William  Ailing  for  $82,000,  one-half  of  which  was  paid  in  cash, 
and  for  the  other  half  Frellsen  took  from  Ailing  a  half  interest  in  the 
land ;  that  in  January,  1869,  Hood  was  adjudged  a  bankrupt  on  his 
own  petition,  and  in  January,  1871,  received  bis  discharge;  that  in 
May,  1871,  Frellsen  reconveyed  to  Hood  all  the  property  he  had  bought 
under  the  executions,  except  the  Black  Bayou  plantation,  for  $30,152, 
payable  in  seven  installments,  and  evidenced  by  mortgage  notes; 
that  all  these  transactions,  except  the  sale  of  the  one- half  of  the  Black 
Bayou  plantation  to  Ailing,  were  a  fraud  upon  the  bankrupt  law,  and 
devised  for  the  purpose  of  giving  Frellsen  an  unlawful  preference,  and 
to  keep  the  property  from  the  other  creditors ;  that  from  the  beginning 
it  was  the  understanding  between  Hood  and  Frellsen  that  Frellsen 
should  buy  the  property  under  his  judgment,  hold  it  for  Hood  during 
the  bankruptcy  proceedings,  and  then  reconvey  it  to  Hood,  subject 
only  to  any  balance  that  might  remain  due  upon  the  judgment,  after 
deducting  the  rents  and  profits  and  the  proceeds  of  any  sales  in  the 
mean  time  received  by  Frellsen ;  and  that  all  the  facts  were  unknown 
to  Norton,  the  assignee,  until  certain  disclosures  were  made  on  the 
trial  of  a  suit  between  Frellsen  and  Hood,  in  the  Thirteenth  district 
court  of  the  parish  of  East  Carroll,  growing  out  of  proceedings  by 
Frellsen  to  foreclose  his  mortgage  notes  received  on  the  reconveyance 
of  the  property.     It  further  appears  that  in  the  proceedings  for  fore- 
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closure,  Asbeny,  the  sheriff,  had  been  empowered  to  sell  the  propertj 
reconveyed  to  Hood  to  pay  what  remained  dae  on  the  mortgage  debt. 

The  prayer  of  the  bill  of  Norton,  as  stated  in  the  petition  for  man- 
diimus,  was  that  Norton  "be  decreed  to  be  the  owner,  in  bis  capacity 
as  assignee  of  said  bankrupt,  of  all  the  property  •described  in  his  said 
bill,  from  the  twenty-ninth  day  of  December,  1888,  (when  said  Hood 
filed  his  petition  to  be  decreed  a  bankrupt,)  and  entitled  to  recover 
the  rents  and  revenues  thereof  from  the  said  Hood  and  Frellsen; 
that  said  Hood  be  ordered  to  transfer  to  complainant  the  property 
reconveyed  to  him  by  said  Frellsen  as  aforesaid;  that  the  mortgage 
put  upon  the  same  by  said  Hood  in  favor  of  said  Frellsen  be  can- 
celed, annulled,  and  erased,  and  the  sale  thereof,  under  said  execu- 
tory process  foreclosing  said  mortgage,  or  any  other  process  against 
said  Hood,  be  enjoined  and  prohibited;  that  said  Frellsen  be  ordered 
and  decreed  to  convey  to  complainant  one-half  of  the  Black  Bayou 
plantation,  which  he  had  retained  by  some  arrangement  with  Will- 
iam Ailing,  the  purchaser,  and  to  pay  the  complainant  the  sum  of 
$16,000,  received  from  said  Ailing  for  the  sale  of  the  other  half  of 
said  plantation,  together  with  the  interest  thereon  from  the  date  of 
said  sale,  and  for  general  relief,  process,"  etc. 

Answers  were  filed  and  testimony  taken.  After  hearing,  the  dis- 
trict court  entered  a  decree  declaring  "that  the  judgment  in  favor  of 
Henry  Frellsen  against  Govy  Hood,  in  the  parish  of  Carroll,  in  the 
year  1866,  and  the  executions  thereunder  in  1868,  with  the  sales  and 
conveyances  by  the  sheriff,  as  shown  in  the  record,  have  been  estab- 
lished as  valid  and  operative,  and  that  no  fraud,  collusion,  nor  mal- 
practice is  established  against  him;  that  these  proceedings  entitle  him 
ta  property  so  conveyed  to  him,  discharged  of  any  claim  of  the  plain- 
tiff in  this  suit;"  and  further  declaring  "that  whatever  surplus  may 
arise  from  the  sale  of  the  property  under  the  process  in  favor  of  Henry 
Frellsen,  *  *  •  which  is  described  in  the  plaintiff's  bill  and 
which  is  now  held  by  the  sheriff,  and  has  been  levied  on  the  planta 
tions  known  as  the  Home  Place  and  Hood  &  Wilson  Place,  the  said 
surplus  shall  not  be  paid  to  said  Hood,  but  shall  be  paid  to  the  com 
plainant,  *  *  *  after  deducting  such  costs  as  this  court  may 
decree  shall  be  paid  out  of  the  same."  The  injunction  which  had 
been  allowed  restraining  the  sheriff  from  the  execution  of  the  process 
was  dissolved,  and  he  was  permitted  to  proceed,  but  was  to  dispose 
of  the  surplus  that  might  remain  in  his  hands  after  the  payment  of 
the  debt  specified  in  the  process  as  due  to  Frellsen,  and  the  costs  of 
suit,  as  directed  by  the  district  court  of  the  United  States.     Leave 
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was  granted  the  complainant  to  apply  for  further  orders  regulating 
the  sale  in  respect  to  time,  and  appraisement  and  sale  on  credit,  ac- 
cording to  the  laws  of  Louisiana.  The  sheriff  was  directed  to  malie 
a  retnm  of  his  sale  to  the  district  court  of  the  United  States,  and  the 
qnestion  of  costs  was  reserved  until  the  coming  in  of  the  return. 

From  this  decree  an  appeal  was  taken  to  the  circuit  court,  where, 
on  the  twenty-seventh  of  May,  1882,  the  appeal  was  dismissed  on  the 
ground  that  the  decree  appealed  from  was  not  a  final  decree  within 
the  meaning  of  that  term  as  used  in  the  statute  regulating  appeals 
from  the  district  to  the  circuit  court.  .The  writ  now  asked  fw  is  to 
require  the  circuit  court  to  set  aside  its  order  of  dismissal  and  take 
jurisdiction. 

We  have  had  occasion  at  the  present  term,  in  BostuAck  t.  Brinker' 
hof,  1  Sop.  Ct.  Rbp.  16 ;  <}rant  v.  Phoenix  Mut.  Life  Ins.  Co.  Id.  414; 
and  St.  Louia,  I,  M.  d  S.  R.  Co.  y.  Southern  Ea^.  Co.,  ante,  6,  to  state 
the  rule  applicable  to  the  determination  of  the  question  here  involved, 
and  we  there  say:  "A  decree  is  final  for  the  purpose  of  an  appeal 
*  •  •  when  it  terminates  the  litigation  between  the  parties,  asd 
leaves  nothing  to  be  done  but  to  enforce  by  execution  what  has  been 
determined."  Under  this  rule,  we  think,  this  appeal  was  well  taken. 
The  decree  settled  every  question  in  dispute  between  the  parties,  and 
left  nothing  to  be  done  but  to  complete  the  sale  under  the  proceedings 
in  the  state  court  for  foreclosure,  and  hand  over  to  Norton  any  sur- 
plus of  the  proceeds  there  might  be  after  satisfying  the  debt  due 
Frellsen,  as  stated  in  the  process  under  which  the  sale  was  made. 
The  case  stands  precisely  as  it  would  if  Frellsen  were  proceeding  in 
the  district  court  for  the  foreclosure  of  his  mortgage,  and  a  decree  had 
been  entered  establishing  his  rights,  ascertaining  the  amount  due  to 
him,  and  ordering  a  sale  of  the  property  and  the  payment  to  Norton 
of  the  surplus  after  discharging  the  mortgage  debt.  Here  the  bill 
was  filed  by  Norton  to  set  aside  the  proceedings  for  foreclosure  and 
obtain  a  couveyance  of  the  mortgaged  property.  The  court  refused 
to  set  aside  the  proceedings  or  to  order  a  conveyance,  but  did  order 
the  sale  to  go  on,  and  that  the'proceeds,  after  the  mortgage  was  sat- 
isfied, be  paid  to  Norton.  It  adjudged  the  case  on  the  merits  in  favor 
of  Frellsen  as  against  Norton,  and  in  favor  of  Norton  as  against 
Hood.  The  bill  was  not  dismissed  in  form  because  it  asked  relief 
both  as  against  Frellsen  and  Hood,  and  relief  was  granted  as  against 
Hood.  It  was  in  legal  effect  dismissed  as  to  Frellsen  when  the  decree 
wii?  entered  in  his  favor  on  all  the  questions  in  which  he  was  interested. 

The  writ  of  mandamus  asked  for  is  granted,  but  without  costs. 
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(107  I).  S.  402)  _  _  _ 

Hahn  v.  UNiTiiD  States. 

(April  9, 1883.) 

Cdbtoms  Okkiobrs— Ports  of  Entry  ahd  Posts  of  Oelitsrt— Distrtbutiom 
OF  Pboobeds  of  Foiss,  PsNALiTiKa,  Bro. — Pbaotiob  of  TsKAsasx 

DXFARTUBITT — O1.AIK  UPON  Foin)  UlBTRIBCTBD— Ck)ir> 
8TBD0TI0K  OF  AOT  OF  CONQREaS. 

A.  person  was  surreyor  of  customs  at  the  port  of  Troj,  New  York,  a  port  of  de1W> 
vry  and  not  a-port  of  entiy,  in  the  collection  district  of  the  city  of  New  York, 
from  June  13, 1872,  to  May,  1876,  At  rarious  times  during  the  period  from 
June  13, 1872,  to  June  22,  1S74,  there  was  a  surveyor  of  customs- at  the  port  of 
New  York,  which  was  a  port  of  entry,  and  surveyors  of  customs  at  two  other 
ports,  which  were  ports  of  delivery  and  not  ports  of  entry,  all  of  said  ports 
being  in  said  collectioa  district.  In  accordaace  with  the  uniform  practice  of 
the  treasury  department,  under  section  1  of  the  act  of  March  2,  1867,  c  188,  (14 
St.  at  Large,  546,)  the  secretary  of  the  treasury  distributed  to  the  collector,  na- 
val officer,  and  surveyor  at  the  port  of  New  York,  as  such  officers,  and  not  as 
informers  or  seizing  officers,  one-fourth  part  of  the  proceeds  of  fines,  penalties, 
and  forfeitures  incurred  at  the  port  of  New  York  between  June  13,  1872,  and 
*  June  22, 1874,  and  paid  no  part  thereof  to  the  surveyor  at  Troy.  He  sued  the 
United  States  in  the  court  of  claims  in  May,  1877,  claiming  to  share  equally 
with  the  collector  and  the  naval  officer  at  the  port  of  New  York,  and  all  the 
surveyors  in  the  district,  in  said  one-fourth,  under  the  provisions  of  section  1  of 
said  act.  As  said  provisions  had  been  repealed  by  section  2  of  the  act  of  June 
22, 1874,  c  391,  (18  8t.  at  Large,  186,)  and  as  congress  had  not  interfered  with 
such  construction  while  the  act  was  in  force,  and  as  the  claimant  had  raided  no 
question  in  regard  to  such  construction  until  March,  1874,  and  had  been  in- 
formed by  the  treasury  department  in  June,  1874,  that  it  adhered  to  such  con- 
struction, and  had  not  complained  again  until  March,  1877,  but  had  permitted 
moneys  to  be  distributed  under  such  view  until  lie  sued,  the  court  of  claims 
held  that,  as  such  construction  did  not  appear  unreasonable,  and  might  well  have 
been  reached  in  the  exercise  of  a  sound  judgment,  all  the  circumstances  of  the 
case  were  such,  regarding  the  statute  as  ambiguous,  as  to  justify  the  applica- 
tion of  the  principle  of  interpretation  that  the  contemporaneous  construction 
of  those  who  had  been  called  upon  to  carry  the  law  into  effect  was  entitled  to 
great  respect,  and  it  refused  to  interfere  with' such  construction.  This  court 
being  satisfied  with  the  decision  of  the  court  of  claims,  and  with  the  grounds 
above  stated  as  assigned  by  it  therefor,  affirmed  its  judgment. 

Appeal  from  the  Court  of  Claims.    - 

H.  E.  Paine,  for  appellant. 

Sol.  Gen.  PMUips,  for  appellee. 

Blatchfobd,  J.  This  ease  comes  before  this  ooiirt  on  an  appeal 
by  the  claimant,  Emanael  Hahn,  from  the  judgment  of  the  court  of 
claims  finding  in  faTor  of  the  United  States,  and  dismissing  the  peti* 
tion  of  the  claimant.  The  following  were  the  material  facts  found 
by  that  court : 
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"  (1)  On  the  tbirteentb  of  June,  1872,  the  claimant  waa  appointed  surveyor 
of  customs  at  the  port  of  Troy,  New  York,  and  continued  to  act  as  such  offlcer 
until  May  28. 1876,  (2)  Daring  that  period,  from  June  13, 1872.  to  June  22. 
1874.  Alonzo  B.  Cornell  was  surveyor  of  customs  at  the  port  of  New  York  to 
March  31, 1873,  and  George  H.  Sharpe  from  March  31, 1873,  to  June  22, 1874; 
Isaac  N.  Keeler  was  surveyor  of  customs  at  the  port  of  Albany ;  and  from 
April  28, 1874,  Frank  P.  Norton  was  surveyor  of  customs  at  the  port  of  Port 
Jefferson ;  all  in  the  collection  district  of  the  city  of  New  York.  (3)  There 
was  collected  and  paid  into  the  treasury  of  the  United  States,  from  the  pro- 
ceeds of  fines,  penalties,  and  forfeitares  incurred  at  the  port  of  New  York, 
between  June  13,  1872,  and  April  28. 1874.  the  sum  of  8889,819.40,  and  more, 
and  between  April  28  and  June  22, 1874, 814,604.11,  and  more,  after  making  the 
deductions  required  by  law ;  of  which  sums,  in  the  distribution  made  by  the  sec- 
retaiy  of  the  treasury,  one-fourth  part  was  paid  to  the  collector,  naval  officer, 
and  surveyor  at  the  port  of  New  York,  as  such  officers,  and  not  <»  informers 
or  seizing  officers,' and  none  thereof  was  paid  to  the  claimant,  which  distribu- 
tion was  made  in  accordance  with  the  uniform  practice  of  the  treasury  de- 
partment, under  the  law  of  March  2, 1867,  c.  188,  (14  St.  546.)  (4)  During 
the  same  period,  between  June  13, 1872,  and  June  22, 1874,  there  was  paid 
into  the  treasury,  from  fines  incurred  at  the  port  of  Troy,  aforesaid,  on  persons 
for  not  surrendering  licenses  of  canal-boats,  as  required  by  law,  the  sum  of 
81,000,  of  which,  in  the  distribution  thereof  by  the  secreta^  of  the  treasury, 
one-fourth  was  paid  to  the  claimant  as  informer  or  seizing  officer,  and  no  other 
share  was  allowed  to  him." 

On  these  facts  the  claimant  contends  that  under  the  provisions  of 
section  1  of  the  aot  of  March  2,  1867,  e.  188,  (14  St.  at  Large,  546,) 
he  was  entitled,  for  the  period  from  Jane  13, 1872,  to  April  28, 1874, 
to  share  eqaally  with  the  oollector,  the  naval  officer,  and  two  other 
surveyors  in  the  collection  district  of  the  city  of  New  York  in  the  one* 
foarthpart  of  the  said  sum  of  $839,819.40,  and  thus  to  recover  one- 
twentienth  part  of  said  sum,  and  for  the  period  from  April  28,  1874, 
to  June  22, 1874,  to  share  equally  with  the  collector,  the  na^al  officer, 
and  three  other  surveyors  in  said  collection  district,  in  one-fourth 
part  of  said  sum  of  $14,604.11,  and  thus  to  recover  one  twenty-fourth 
part  of  said  sum. 

The  statute  in  question  was  in  these  words: 

"That  from  the  proceeds  of  fines,  penalties,  and  forfeitures  incurred  under 
the  provisions  of  the  laws  relating  to  the  customs,  there  shall  be  deducted 
such  charges  and  expenses  as  are  by  law  in  each  case  authorized  to  be  do- 
ducted;  and  in  addition,  in  the  case  of  the  forfeiture  of  imported  merchandise 
of  a  greater  value  than  $500  on  which  duties  have  not  been  paid,  or  in  case 
of  a  release  thereof,  upon  payment  of  its  appraised  value,  or  of  any  fine  or 
composition  in  money,  there  shall  also  be  deducted  an  amount  equivalent  to 
the  duties  in  coin  upon  such  merchandise,  (including  the  additional  duties,  if 
any,)  which  shall  be  credited  in  the  accounts  of  the  collector  as  duties  re- 
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ceived,  and  the  residue  of  the  proceeds  aforesaid  shall  be  paid  into  the  treasui^ 
of  the  United  States,  and  distributed,  under  the  direction  of  the  secretary  ot 
the  treasury,  in  the  manuOT  following,  to- wit:  one>half  to  the  United  Stateb. 
one-fourth  to  the  person  giving  the  information  which  has  led  to  such  seizure., 
or  to  the  recovery  of  the  fine  or  penalty,  and  if  there  l>e  no  informer  other 
than  the  collector,  naval  officer,  or  surveyor,  then  to  the  officer  making  the 
seizure;  and  the  remaining  one-fourth  to  be  equally  divided  between  the 
collector,  naval  officer,  and  surveyor,  or  such  of  them  as  are  appointed  forttm 
district  in  which  the  seizure  has  been  made,  or  the  fine  or  penalty  incurred, 
or,  if  there  be  only  a  collector,  then  to  such  collector." 

The  findings  in  this  case  show  (1)  that  the  moneys  olaimed  were 
the  proceeds  of  fines,  penalties,  and  forfeitures  incurred  at  the  port  of 
New  York;  (2)  that  the  olaimaat  was  not  the  surveyor  at  the  port, 
but  was  a  surveyor  at  another  port  in  the  same  oolleotion  district; 
(8)  that  the  secretary  of  the  treasury  actnally  distributed  one- 
fourth  part  of  the  distributable  sums  to  the  collector,  naval  officer, 
and  Borveyor  at  the  port  of  New  Tork,  as  such  officers,  and  not  as  in- 
formers or  seizing  officers,  and  paid  no  part  to  the  claimant;  and 
(4)  that  such  distribution  was  made  in  accordance  with  the  uniform 
practice  of  the  treasury  department,  under  the  said  act  of  1867.  From 
these  findings  it  is  to  be  understood  that  it  was  the  uniform  practice  of 
the  treasury  department,  under  the  act  of  1867,  to  distribute  one-fourth 
pairt  of  the  proceeds  of  fines,  penalties,  and  forfeitares  incurred  at  the 
port  of  New  York  (saoh  as  the  proceeds  in  this  case  were)  to  the  collec- 
tor, naval  officer,  and  surveyor  at  that  port  as  such  collector,  naval  offi- 
cer, and  surveyor;  such  one-fourth  part  not  including  any  part 
of  any  share  which  under  said  statate  goes  to  the  informer  or  to 
the  officer  making  the  seizure.  The  demand  made  by  the  claimant 
in  this  case  in  his  petition  has  no  reference  to  the  one-fourth  part 
which  the  statute  awards  to  the  informer  or  the  seizing  officer. 

The  controversy  arises  over  the  meaning  of  these  words  in  the  act 
of  1867:  "The  remaining  one-fourth  to  be  equally  divided  between 
the  collector,  naval  officer,  and  surveyor,  or  such  of  them  as  are  ap- 
pointed for  the  district  in  which  the  seizure  has  been  made,  or  the 
fine  or  penalty  incurred."  It  is  said  in  substance,  in  the  opinion  of 
the  court  of  claims  in  this  case,  reported  in  14  Ct.  of  Claims  B.  305, 
tiiat  the  secretary  of  the  treasury,  in  the  practice  spoken  of,  pro- 
ceeded on  the  view  that  the  port  of  New  Tork  was  the  only  port  of 
entry  in  said  collection  district;  that  the  ports  of  Albany,  Troyj 
and  Port  Jefferson,  though  ports  in  said  collection  district  and  porta 
of  delivery,  were  not  ports  of  entry;  that  the  statute  spoke  only  of 
"the  collector,  naval  officer,  and  surveyor ;"  that  the  words  "or  suob. 
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of  them  as  are  appointed  for  the  diatriot  in  which  the  seizare  has  been 
made,  or  the  fine  or  penalty  incurred, "  could  not  enlarge  the  mean> 
ing  of  the  word  "surveyor"  to  the  plural  sense,  beciuse  it  could  not 
BO  enlarge  the  meaning  of  ttie  word  "oolleotor"  or  the  word  "naval 
officer,"  as  there  was  but  one  of  each  of  them  in  any  district;  and 
that  the  surveyor  intended,  in  reference  to  oases  like  the  present,  was 
the  surveyor  of  the  port  where  the  fines,  penalties,  and  forfeitures 
were  incurred.  The  oonrt  observed  that,  as  the  provisions  of  the  act 
of  1867  awarding  shares  of  forfeitures  had  been  repealed, — by  section 
2  of  the  act  of  Jane  22, 1874,  e.  391,  (18  St.  at  Large,  186,)— and  as 
congress  had  not  interfered  with  such  construction  by  the  secretary  of 
the  treasury  while  the  act  was  in  force,  and  as  the  claimant  bad  raised 
no  questioa  in  regard  to  such  construction  until  March,  1874,  and 
had  been  informed  by  the  treasury  department  in  June,  1874,  that  it 
adhered  to  such  construction,  and  had  not  complained  again  until 
March,  1877,  but  had  permitted  moneys  to  be  distributed  under  such 
view  until  he  brought  this  suit  in  May,  1877,  (facta  which  appear 
in  the  findings  of  the  court  below,)  the  construction  adopted  had  be- 
come the  one  which  must  govern  all  distributions  under  the  act. 
The  court  added  that  such  construction  did  not  appear  to  it  unrea- 
sonable, and  might  well  have  been  reached  in  the  exercise  of  a  sound 
judgment;  and  that,  regarding  the  statute  aa  ambiguous,  all  the  cir- 
cumstances of  the  case  were  such  as  to  justify  the  application  of  the 
principle  of  interpretation  sanctioned  by  this  court  in  U.  S,  v.  Pugh,  99 
U.  S.  266,  that,  "in  the  case  of  a  doubtful  and  ambiguous  law,  the 
contemporaneous  construction  of  those  who  have  been  called  upon  to 
carry  it  into  effect  is  entitled  to  great  respect,  (Edwards'  Leasee  v. 
Darby,  12  Wheat.  210,)"  and  where  this  court  refused  to  interfere 
with  such  construction  after  it  had  been  acted  upon  for  a  loug  time. 
See,  also,  U.  S.  v.  Alexander,  12  Wall.  177;  Peabody  v.  Stark,  16  Wall. 
240;  Smi/thi  v.  Fiske,  23  Wall.  382;  U.  S.  v.  Moore.  95  D.  S.  768. 
We  are  satisfied  with  the  decision  of  the  court  of  claims,  and  with 
the  grounds  above  stated  as  assigned  by  it  therefor,  and  its  judgment 
ia  affirmed. 

V.2— 88 
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St.  Pauij  &  G.  Bt.  Ck>.  v.  MoLban. 

(April  3, 1883.) 
RsMOYAii  or  Oattbb — Failubb  to-  Fnjt  Record — RsHAiniiiro  Cadbe — Hboond 

AfFUCATION — DlBCKETIOK  OV  CoUBT. 

Where,  upon  the  remoTal  of  a  cause  from  a  state  court,  the  copy  of  the  record  is 
not  filed  within  the  time  fixed  bj  statute,  it  is  within  the  legeil  discretion  of  the 
federal  court  to  remand  the  cauae,  and  the  order  remanding  It  for  that  reason 
shoi^Id  not  be  disturbed  unless  it  clearly  appears  that  the  discretion  with  which 
the  court  is  invested  has  been  improperly  exercised. 

If,  upon  the  first  removal,  the  federal  court  declines  to  proceed,  and  remands  the 
cause  because  of  the  failure  to  file  the  copy  of  the  record  within  due  time,  the 
same  party  is  not  entitled,  under  existing  laws,  to  file  in  the  state  court  a  sec- 
ond petition  for  removal  upon  the  same  ground. 

In  Error  to  the  Girooit  Gourt  of  the  United  States  for  the  Soothem 
District  of  New  Tork. 

C,  W.  Bangs  and  F.  L.  Stetson,  for  plaintiff  in  error. 

D.  M.  Porter,  for  defendant  in  error. 

HabiiAN,  J.  This  action  was  brought  in  the  court  of  common  pleas 
for  the  city  and  county  of*  New  Tork  by  Samuel  McLean,  a  citizen 
of  that  state,  against  the  Bt.  Paul  &  Chicago  Bailway  Company,  a 
corporation  of  the  state  of  Minnesota..  After  answer,  the  action  was, 
upon  the  petition  of  the  defendant,  accompanied  by  a  proper  bond, 
removed  for  trial  into  the  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York.  The  sole  ground  of  removal  was  that 
the  case  presented  a  controversy  between  the  citizens  of  the  different 
states.  The  removal  was  had  before  the  term  at  which  the  cause 
could  have  been  first  tried  in  the  state  court.  The  first  day  of  the 
next  session  of  the  federal  court,  succeeding  the  removal,  was  the 
seventh  day  of  April,  1879.  But  the  copy  of  the  record  from  the 
state  court  was  not  filed  in  the  federal  court  until  April  10,  1879,  on 
which  day,  upon  motionof  the  attorney  for  the  company,  an  ex  parte 
order  was  made,  stating  the  filing  of  such  copy,  the  appearance  of 
defendant,  and  that  the  action  should  proceed  in  that  court  as  if  origi. 
nally  commenced  therein.  Subsequently,  April  14, 1879,  the  plaintiff, 
upon  notice  to  defendant,  moved  the  court  to  remand  the  cause  for 
the  failure  of  the  defendant  to  file  copy  of  the  record  and  enter  his 
appearance  within  the  time  prescribed  by  statute.  This  motion 
was  resisted  upon  the  ground,  supported  by  affidavit,  that  it  was  by 
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inadvertence  that  the  record  was  not  filed  in  the  federal  court  in 
proper  time,  and  that  eounsel  did  not  discover  that  fact  antil  April 
10,  1879,  when  it  was  filed,  and  notice  thereof,  on  the  same  day, 
given  to  plaintiff's  attorney.  This  motion  to  remand  was  granted 
by  an  order  entered  May  24, 1879. 

On  the  twenty-eighth  of  May,  1879,  the  company  filed  in  the  state 
court  a  second  petition,  accompanied  by  the  required  bond,  for  the 
removal  of  the  action  into  the  federal  court  upon  the  same  grounds  aa 
those  specified  in  its  first  petition.  ,  A  copy  of  the  record  was  promptly 
filed  in  the  federal  court,  but  the  cause,  upon  motion  of  plaintiff,  was 
again  remanded  by  an  order  entered  December  27,  1879. 

The  present  writ  of  error  brings  before  this  court  both  of  the  orders 
of  the  circuit  court  remanding  the  cause  to  the  state  court. 

In  Removal  Cases,  100  U.  S.  474,  the  court  had  occasion  to  con* 
strue  the  act  of  March  3,  1875,  determining  the  jorisdictiop  of  cir- 
cuit courts  of  the  United  States  and  regulating  the  removal  of  causes 
from  state  courts.  The  court  there  said,  speaking  by  the  chief  jus- 
tice : 

"While  the  act  of  congress  requires  security  that  the  transcript  shall  be 
filed  on  the  first  day,  it  nowhere  appears  that  the  circuit  court  is  to  be  de- 
prived of  its  Jurisdiction,  if  by  accident  the  party  is  delayed  until  a  later  day 
of  the  term.  If  the  circuit  court,  for  good  cause  shown,  accepts  the  transfer 
after  the  day  and  during  the  term,  its  jurisdiction  will,  as  a  general  rule,  be 
complete  and  the  removal  properly  elTected." 

In  reference  to  this  language,  it  was  said  in  Railroad  Co,  y.Koontz, 
104  U.  S.  16 :  "This  was  as  far  as  it  was  necessary  to  go  in  that  case, 
and  in  entering,  as  we  did  then,  on  the  construction  of  the  act  of 
1875,  it  was  deemed  advisable  to  confine  our  decision  to  the  facts  we 
then  had  before  us."  In  the  latter  case,  it  was  further  determined 
that  "if  the  petitioning  party  is  kept  by  his  adversary,  and  against 
his  will,  in  the  state  court,  and  forced  to  a  trial  there  on  the  merits, 
he  may,  after  having  obtained  in  the  regular  course  of  procedure  a 
reversal  of  the  judgment  and  an  order  for  the  allowance  of  the  re- 
moval,  enter  the  cause  in  the  circuit  court,  notwithstanding  the  term 
of  that  cdurt  has  gone  by  during  which,  under  other  circumstances, 
the  record  should  have  been  entered. " 

In  Nat.  Steam-ship  Co.  y.  Tuguian,  at  the  present  term,  [1  Stjp.  Gt. 
Bep.  58,]  it  was  ruled  that  upon  the  filing  of  the  petition  for  removal, 
accompanied  by  a  proper  bond, — the  suit  being  removable  under  the 
statute, — the  jurisdiction  of  the  federal  court  immediately  attached, 
in  advance  of  the  filing  of  a  copy  of  the  record;  and  whether  that 
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<;ourt  sboold  retain  jariBdiotion,  or  dismiaB  or  remand  the  action  be- 
oause  of  the  failure  to  file  such  copy,  was  for  it,  not  for  the  state 
■court,  to  determine. 

These  cases  abundantlj  sustain  the  proposition  that  the  failure  of 
the  defendant  to  file  the  copy  on  or  before  the  first  day  of  the  sac- 
ceeding  session  of  the  federal  court,  does  not  deprive  that  court  of 
jurisdiction  to  proceed  in  the  action,  and  that  whether  it  should  do 
BO  or  not  upon  the  filing  of  the  copy,  is  for  it  to  determine.  In  this 
case  it  was  undoubtedly  within  the  sound  legal  discretion  of  the  cir- 
cuit court  to  proceed  as  if  the  copy  had  been  filed  within  the  time 
prescribed  by  statute.  But  clearly  it  had  a  like  discretion  to  deter- 
mine whether  the  reasons  given  for  the  failure  to  comply  in  that 
respect  with  the  law  were  sufficient.  We  do  not  say  that  in  the  exer- 
cise of  that  discretion  the  court  may  not  commit  an  error  which 
would  bring  its  action  under  the  reviewing  power  of  this  court.  But 
since  the  question  whether  the  cause  should  be  remanded  for  failure 
to  file  the  necessary  copy  in  due  time  is  one  of  law  and  fact,  its  de- 
termination to  remand,  for  such  a  reason,  should  not  be  disturbed 
unless  it  clearly  appears  that  the  discretion  with  which  the  court  is 
invested  has  been  improperly  exercised. 

We  perceive  no  ground  whatever  to  question  the  correctness  of  the 
order  of  May  28,  1879,  or  to  conclude  that  there  was  any  abuse  by 
the  court  of  its  discretion.  The  only  reason  given  for  the  failure  to 
file  the  transcript  within  proper  time  was  inadvertence  upon  the  part 
of  counsel;  in  other  words,  the  filing  was  overlooked.  It  is  scarcely 
necessary  to  say  that  this  did  not  constitute  a  sufficient  legal  reason 
for  not  complying  with  the  statute.  At*  any  rate,  the  refusal  of  the 
oourt  to  accept  it  as  satisfactory  cannot  be  deemed  erroneous.  But 
it  is  contended  that  the  order  of  December  27,  1879,  remanding  the 
cause,  was  erroneons,  because  the  oopy,  upon  the  second  petition  for 
removal,  was  filed  in  the  federal  oourt  within  due  time,  after  that 
petition,  with  the  accompanying  bond,  was  presented  in  the  state 
court.  Assuming  that  the  second  petition  for  removal  was  filed  before 
or  at  the  term  at  which  the.canse  could  have  been  tried  in  the  state 
court,  we  are  of  opinion  that  a  party  is  not  entitled,  under  existing 
laws,  to  file  a  second  petition  for  the  removal  upon  the  same  grounds, 
where,  upon  the  first  removal  -  by  the  same  party,  the  federal  court 
declined  to  proceed  and  remanded  the  suit,  because  of  his  failure  to 
file  the  required  copy  within  the  time  fixed  by  the  statute.  When 
the  circuit  court  first  remanded  the  oause, — the  order  to  that  effect 
.not  being  superseded, — the  state  court  was  reinvested  with  jurisdic- 
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tion,  which  could  not  be  defeated  by  another  removal  apon  the  same 
grounds,  and  by  the  same  party.  A  different  construction  of  the 
statute,  it  cart  be  readily  seen,  might  work  injurious  delays  in  the 
preparation  and  trial  of  causes.     Judgment  affirmed. 


(108  n.  S.  308) 

ElBRBRIDB   V.  LaFAYETTB    Go. 

(April  2,1683.) 

RxitRoAn- Am  BomM— 'Lboblativk  Authowtv  to  Isbitb— CowsnrocTroN  of  Act 

Under  an  act  of  the  legislature  of  JCissouri,  county  couirta  of  oountiea  were  author* 
XifsA  to  subscribe,  in  behalf  of  the  townships  In  their  respective  counties,  to  the 
capital  stock  of  any  railroad  company  within  that  state,  "  building  or  propooing 
to  l>uild  a  railroad  into,  through,  or  near  such  township,"  and  to  issue  bonds 
in  ibe  name  of  the  county  in  payment  of  such  subscription.  There  was  a  vote 
of  a  township  in  favor  of  issuing  bonds  in  aid  of  a  particular  railroad  company. 
The  subscription  was  made  and  the  bonds  issued,  reciting  that  they  were  au- 
tbori/.ed  l)y  a  vote  of  the  people,  and  were  issued  under  and  puisuant  to  an 
ordor  of  the  county  court  by  authority  of  the  act.  When  the  vote  was  taken 
and  the  bonds  issued,  the  company  did  not  propose  to  build  a  road  into  or 
through  the  township,  but  it  was  proposing  to  build  one  from  a  point  nine 
miles  distant  from  the  township  to  a  further  distance.  Interest  on  the  bonds 
was  paid  for  three  years.  In  a  suit  on  coupons  of  the  bonds  by  a  bona  flde 
holder  for  value,  held,  that  the  courts  should  acquiesce  in  the  determination 
by  the  qualified  voters  and  the  local  authorities  that  the  proposed  road  was  near 
the  township,  and  bold  that  there  was  legislative  authority  for  issuing  the 
bonds. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Missouri. 

J.  B.  Henderson,  for  plaintiff  in  error. 

Alex.  Chravea,  for  defendant  in  error. 

HariiA'x,  J.  This  is  an  action  upon  sundry  coupons  of  bonds  issued 
in  November,  1868,  and  March,  1869,  by  the  county  oourt  of  Lafay- 
ette county,  Missouri,  in  the  name  of  that  county,  and  in  payment 
of  a  subscription  by  it  made,  in  behalf  of  Lexington  township,  in  that 
county,  to  the  capital  stock  of  the  St.  Louis  &  St.  Joseph  Railroad 
Company,  a  corporation  created  under  the  laws  of  that  state.  The 
bonds  recite  that  they  were  authorized  by  a  vote  of  the  people,  and 
also  that  they  were  issued  "under  and  pursuant  to  an  order  of  the 
county  court  of  Lafayette  county,  by  authority  of  an  act  of  the  gen- 
eral assembly  of  the  state  of  Missouri,  approved  March  23, 1868,  en- 
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titled  'An  act  to  facilitate  the  oonstraction  of  railroadB  in  the  state- 
of  Missouri.' " 

The  special  finding  of  facts  presents  a  single  question,  viz.,  whether 
there  was  legislative  authority  for  this  issue  of  bonds.  Its  decision 
depends  upon  the  construction  to  be  given  to  that  part  of  the  before- 
mentioned  act  which  invests  county  courts  in  Missouri  with  power  to 
subscribe  in  behalf  of  townships,  in  their  respective  counties,  to  the 
capital  stock  of  any  railroad  company  within  that  state,  "building  or 
proposing  to  build  a  railroad  into,  through,  or  near  such  township," 
etc. 

When  these  bonds  were  voted  by  the.  township,  as  weU  aa  when 
they  were  issued,  the  St.  Louis  &  St.  Joseph  Railroad  Company  did 
not  propose  to  build  the  road  into  or  through  Lexington  township, 
but  it  was  proposing  to  build  the  road  which  Hb  charter  authorized 
it  to  construct  and  operate,  to-wit,  from  Biohmond,  in  Bay  county, 
by  the  way  of  Flattsburg,  to  St.  Joseph,  in  Buchanan  county.  Bich- 
mond  is  nine  miles  distant  from  Lexington  township.  The  conten- 
tion of  the  defendant  in  error  is  that  a  road  so  far  away  was  not, 
within  the  provisions  of  the  statute,  near  to  the  township.  The 
word  "near"  is  relative  in  its  signification.  What  would  be  near  in 
one  locality  wopld  not  be  in  another.  Each  case  must  be  governed 
by  its  special  circumstances.  The  main  inquiry  was  whether  a  rail- 
road, when  constucted,  would  be  near  enough  to  contribute  to  the 
convenience  or  advance  the  bnsinisss  interests  of  the  particular  town- 
ship involved.  It  cannot  be  said,  as  a  matter  of  law,  that  this  road 
was  not  near  enough  to  Lexington  township  to  bring  about  such  re- 
sults. That  was  a  question  which  the  people  of  that  township  and 
the  county  court  of  the  county  were  qualified  and,  within  reasonable 
limits,  authorized  to  settle  for  themselves.  Their  action  in  favor  of 
a  subscription  was  supplemented  by  payment  of  interest  for  three 
years.  Under  these  circumstances,  as  between  the  township  and  a 
bona  Jide  holder  for  value,  as  the  plaintiff  is  conceded  to  be,  the 
courts  should  acquiesce  in  the  determination  by  the  qualified  voters 
and  the  local  authorities  that  the  road  in  question  was  near  to  Lex- 
ington township.  If  there  was  error  in  this  determination,  it  is  not 
80  plain  as  to  justify  the  courts  in  disturbing  the  practical  construc- 
tion put  upon  the  statute,  at  the  time  the  bonds  were  voted  and 
issued,  by  those  immediately  interested  in  executing  its  provisions. 
Von  Hoxtrup  v.  Madi$on,  1  Wall.  291 ;  Meyer  v.  Mtucatine,  Id.  391; 

The  judgment  is  reversed,  with  directions  to  enter  judgment  for 
plaintiff.  '•   ' 
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(107  U.  a  216) 

Yon  GoTZHAUBBH  V.  Nazbo,  Oolleotor,  etc.,  and  another. 
(April  9, 1888.) 

DUTIABIiX  OOODS— IlCPORTATIOir  VSt  FoRSION  HaXL — RlGHT  07  SkIZUBB — IltTKRT 
OF  BbBDBR  OB  KXOBIYXB  ImfATSBIAL. 

Dutiable  goods  cannot  lawrnlly  be  Imported  in  the  foreign  mail  under  the  inter- 
national postal  treaty  of  Berne,  of  October  9, 1874. 

Articles  so  introduced  are,  in  tbe  hands  of  the  receiver  of  them  from  the  post-office, 
liable  to  seizure  bjr  the  officers  of  customs. 

The  fact  that  there  was  no  intent  on  the  part  of  the  sender  or  receiver  of  such 
goods  to  defraud  the  United  States  of  the  duty,  does  not  render  the  customs 
officer  liable  to  an  action  for  making  the  seizure. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

F.  W.  CoUhatuen,  for  plaintiff  in  error. 

Asst.  Atty.  Oen.  Mavry,  for  defendants  in  error. 

MiLLBB,  J.  This  was  a  suit  commenced  before  a  justice  of  the  peace 
by  the  plaintiff  in  error  against  the  defendants  for  seizing  and  convert- 
ing to  their  own  use  a  flexible  woolen  scarf  or  shawl  of  the  value  of  four 
dollars.  It  was  removed  into  the  circuit  court  of  the  United  States  bj  a 
writ  of  certiorari  on  the  ground  that  Nazro  was  collector  of  customs  of 
the  United  States  for  the  port  of  Milwaukee,  and  that  what  was  done  in 
seizing  the  shawl  was  in  the  performance  of  his  duty  as  such  collector. 
On  the  trial  in  that  court  it  appeared  that  the  article  in  question  came 
in  a  closed  or  sealed  envelope  by  foreign  mail  from  Germany,  and 
the  proper  officer  of  the  customs  at  Milwaukee,  being  notified  to  be 
present  when  the  letter  was  delivered  to  and  opened  by  plaintiff, 
seized  it  as  forfeited  under  the  customs  laws  of  the  United  States. 
The  jury  being  requested  to  make  a  special  verdict,  answered  the 
questions  propounded  to  them  by  the  court  as  follows : 

'•  Question  1.  Was  the  article  in  question  sent  from  a  foreign  country  by  mail, 
inclosed  in  a  sealed  envelope  addressed  to  the  plaintifF  at  Milwaukee,  and  was 
it  transmitted  by  mail,  thus  inclosed,  to  its  point  of  destination  ?  Answer. 
Yes.  Q.  2.  Were  the  contents  of  the  package  disclosed  by  any  writing  placed 
upon  it  by  the  sender?  A.  Yes.  Q,  3.  Was  the  package  received  at  the  post- 
office  In  Milwaukee,  and,  if  so,  was  the  collector  of  customs  for  this  district 
notified  of  its  receipt?  A.  Yee.  Q.  4.  Was  the  package  placed  in  the  hands 
of  the  plaintifC  by  a  clerk  in  the  post-office,  in  the  presence  of  the  deputy  col- 
lector, and  did  she  open  it?  A.  Yes.  Q.  5.  Did  the  deputy  collector  of  customs 
then  seize  the  article  in  question  after  it  was  opened?  A.  Yes.  Q.  6.  Did 
the  collector  thereafter  cause  said  article  to  be  appraised  by  the  appraiser  for 
this  collection  district,  and  did  he  refuse  to  surrender  it  to  the  plaintiff  with- 
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out  payment  of  tbe  amoant  of  such  appraisal  ?  A .  Yes.  Q.  7.  Was  the  article 
sent  by  mail  for  the  purpose  or  with  intent  on  the  part  of  the  sender  or  tbe 
plaintiflF  to  avoid  the  payment  of  duties  thereon.  A.  No.  Q.  8.  What  was 
the  value  of  said  articde  on  the  twenty>fliat  day  of  May,  1877?  A,  Four  dol- 
lars." 

And  on  this  verdict  the  circuit  court  rendered  s  judgment  for  de- 
fendants, with  costs. 

A  bill  of  exceptions  is  signed  embodying  all  the  evidence  in  the 
case,  from  which  it  appears  that  there  was  no  little  ill-feeling  in  the 
case  on  the  part  of  plaintiff  and  her  attorneys,  who  refused  to  make 
application  to  the  secretary  of  the  treasury  for  a  remission  of  the  pen- 
alty, and  that  tbe  seizure  was  reported  to  him  and  to  the  proper  law 
ofScers  by  the  collector.  But  as  no  ruling  of  the  court  was  made  on 
the  admission  or  rejection  of  this  evidence,  and  as  no  instructions  of 
the  court  were  given  or  asked,  and  no  exceptions  taken  to  any  ruling 
of  tbe  court  at  the  trial,  the  bill  of  exceptions  is  of  no  value  here. 
The  plea  to  the  action  was  the  general  issue,  and  we  must  look  alone 
to  the  special  verdict  to  see  if  it  justified  the  judgment  of  the  court. 
Tbe  letter  containing  this  scarf  came  from  Germany  to  the  United 
States  under  the  international  postal  system,  established  by  the  tte&iy 
of  Berne  of  October  9, 1874.     The  twenty-fifth  article  of  the  protocol  j 

to  that  treaty,  which,  under  the  signatures  of  thd  plenipotentiaries 
who  negotiated  it,  is  declared  to  be  of  the  same  force  as  if  it  was  in-  I 

serted  in  the  treaty,  provides  that  "there  shall  not  be  admitted  for 
conveyance  by  the  post  any  letter  or  other  packet  which  may  contain 
either  gold  or  silver  money,  jewels,  precious  articles,  or  any  article 
whatever  liable  to  custom  duties."     19  St.  604,  art.  25. 

While  some  attempt  in  argument  is  made  to  show  that,  either  by 
treaty  or  by  «ct  of  congress,  books,  patterns  of  merchandise,  and 
perhaps  other  articles,  may  come  through  the  foreign  mail  without 
liability  to  forfeiture,  it  is  sufficient  to  say  that  th6  article  seized  in 
this  case  was  not  sent  as  a  sample,  nor  is  it  a  book  or  other  article 
asserted  to  be  admissible.     Its  introduction  into  the  United  States  i 

in  this  manner  is,  therefore,  forbidden  by  the  express  provisions  of 
the  postal  treaty  under  which  it  came,  which  is  the  law  of  the  land, 
and  is  unauthorized  by  any  act  of  congress.  No  question  is  made  in 
this  case  that  the  shawl  was  dutiable,  or  that  the  amount  of  the  duty 
claimed  on  it  was  the  proper  duty.  Being  dutiable,  its  introduction 
by  mail  into  the  United  States  was  forbidden  by  the  treaty.  The 
revenue  laws  of  the  United  States  require  that  every  owner  or  con- 
signee of  property  iriiported  from  other  countries  shall  report*  the 
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same  to  the  eastoms  officers  before  it  is  landed  from  the  vessel,  and 
shall  famish  an  invoice  of  jts  character  and  purchase  price,  for  val- 
aation,  or  that  it  may  be  se^n  if  it  is  duty  free,  and  all  the  vexatious 
and  annoying  machinery  of  the  custom-house,  and  the  vigilance  of  its 
officers,  are  imposed  by  law  to  prevent  the  smallest  evasion  of  this 
principle. 

Of  what  avail  would  it  be  that  every  passenger,  citizen  and  for- 
eigner, without  distinction  of  coantry  or  sex,  is  compelled  to  sign  a 
declaration  before  landing,  either  that  his  trunks  and  satchels  in  hand 
contain  nothing  liable  to  duty,  or,  if  they  do,  to  state  what  it  is,  and 
even  the  person  may  be  subjected  to  a  rigid  examination,  if  the  mail 
is  to  be  left  unwatched,  and  all  its  sealed  contents,  even  after  deliv- 
ery to  the  person  to  whom  addressed,  are  to  be  exempt  from  seizure, 
though  laces,  jewels,  and  other  dutiable  matter  of  great  value  may 
thus  be  introduced  from  foreign  countries.  It  is  a  violation  of  the 
law  to  introduce  dutiable  articles  at  all  in  that  mode,  and  articles  so 
introduced  are  liable  to  seizure  for  such  violation.  But  the  jury 
found  that  the  shawl  was  not  sent  by  mail  for  the  purpose  or  with 
the  intent,  on  the  part  of  the  sender  or  the  plaintiff,  to  avoid  the  pay- 
ment of  duties  thereon ;  and  it  is  said  that,  under  section  3082  of 
the  Revised  Statutes,  the  goods  cannot  be  seized  or  forfeited  unless 
fraudulently  or  knowingly  imported  contrary  to  law, 

Eev.  St.  §  8082,  provides : 

"If  any  person  shall  frattdtilentlff  or  knowingly  import  or  bring  into  the 
United  States,  or  assist  in  so  doing,  any  merchandise,  contrary  to  law,  or  shall 
receive,  conceal,  buy,  sell,  or  in  any  manner  facilitate  the  transportation,  con- 
cealment, or  sale  of  such  merchandise  after  importation,  knowing  the  same  to 
have  been  imported  contrary  to  law,  sach  merchandise  shall  be  forfeited,  and 
the  offender  shall  be  fined  in  any  sum  not  exceeding  $5,000,  nor  less  than  950, 
or  be  imprisoned  for  any  time  not  exceeding  two  years,  or  both." 

The  language  of  this  section  is  that  if  a  person  fraudulently  or 
knovbingly  brings  into  the  United  States,  or  assists  in  so  doing,  any 
merchandise  contrary  to  law,  the  goods  shall  be  forfeited,  and  the 
offender  punished  by  fine  and  imprisonment;  and  while  the  jury  neg- 
ative the  fraudulent  intenf,  they  do  not  negative  the  knowledge  of  the 
sender  that  the  goods  were  sent  in  violation  of  law,  or  that  they  were 
dutiable  goods. 

This  fraudulent  and  guilty  knowledge,  however,  relates  mainly  to 
the  punishment  of  the  offender  by  fine  and  imprisonment;  and  other 
sections,  as  3061,  authorize  and  direct  the  seizure  of  any  property 
imported  contrary  to  law,  and  the  officer  is  to  open  envelopes  for  that 
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purpose,  and,  on  reasonable  ground  to  believe  it  subject  to  duty  ox 
to  have  been  unlawfully  imported,  he  shall  seize  and  secure  the  same 
for  trial. 

In  this  case  the  article  vraa  unlawfully  imported  in  a  sealed  en- 
velope, and  it  was  discovered  and  seized  by  the  proper  officer  in  the 
hands  of  the  owner  after  she  had  opened  it.  There  is  no  finding  by 
the  jury  as  to  what  he  did  with  it,  except  that  he  had  it  appraised. 
But  the  presumption  is  that  he  did  his  duty,  by  notifying  the  officers 
whose  business  it  was  to  institute  proceedings  for  condemnation,  and 
though  we  may  not  properly  look  at  the  bill  of  exceptions,  which  shows  , 
what  he  did  with  it,  this  is  unnecessary,  for  if  the  seizure  was  right- 
ful,  there  is  no  evidence  whatever  of  a  wrongful  conversion.  It  has 
been  suggested  that  by  reason  of  section  16  of  the  act  of  June  22, 
1874r,  (Supp.  Bev.  St.  80,)  and  the  finding  of  the  jury  that  there  was 
no  intention  to  defraud  in  this  case,  the  defendants  are  liable.  •  But 
that  section  relates  to  actions  brought  by  the  government  to  enforce 
the  revenue  laws  by  fine,  jforfeiture,  and  penalty,  and  declares  that 
in  such  cases,  unless  there  is  a  verdict  of  the  jury  or  finding  of  the 
court  that  the  alleged  acts  were  done  with  an  actual  intention  to  de- 
fraud the  United  States,  no  fine,  penalty,  or  forfeiture  shall  be  im- 
posed. 

If  the  plaintiff  in  this  case  shall,  in  any  proceeding  in  court  for  its 
condemnation,  appear  and  claim  this  property,  or  any  suit  shall  be 
instituted  against  her  personally  for  a  violation  of  the  revenue  law, 
she  can  have  the  full  benefit  of  this  statute.  Or,  if  she  is  impatient 
of  the  delay  of  the  officers  in  instituting  such  proceeding,  she  can, 
under  section  3076  of  the  Revised  Statutes,  cause  such  proceedings 
to  be  instituted,  in  which  she  can  have  the  same  relief.  But  if  the 
present  action  be  sustained  on  the  ground  of  absence  of  fraudulent 
intention  on  her  part,  the  officer  making  the  seizure  is  held  liable  in 
the  absence  of  such  a  proceeding,  though  in  such  case  the  court 
might  have  protected  him  by  a  certificate  of  probable  cause,  and 
though  he  may  have  done  his  duty  and  been  guilty  of  no  conversion. 
Such  a  construction  of  the  statute  requires  him  to  know  the  guilty  or 
innocent  intent  of  a  party  violating  the  la^  at  the  hazard  of  personal 
liability  for  the  result.  It  is  to  be  observed,  also,  that  all  the  trouble, 
cost,  and  vexation  of  this  suit  could  have  been  avoided  by  an  appli- 
cation to  the  secretary  of  the  treasury  under  section  5293,  and  the 
rules  prescribed  by  that  officer  for  such  cases,  when  he  would  undoubt- 
edly have  remitted  the  forfeiture,  on  what  were  the  undisputed  facts 
of  the  case,  on  payment  of  the  small  sum  assessed  as  the  duty.     We 
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think  that  in  making  the  seizure  the  defendants  only  did  their  duty, 
and,  whatever  the  hardship  to  plaintiff,  they  are  not  liable  in  this  ao« 
tion  on  the  facts  found  in  the  verdiot  of  the  jury. 
The  judgment  of  the  cizcnit  court  is,  therefore,  affirmed. 

Field,  J.,  did  not  sit  on  the  hearing  of  this  case,  and  took  no  part 
in  its  decision. 


Unithd  States  v.  Cubtm. 

(AprU  9,  1883.) 

Itaaantxm  of  Offioxs  of  Katiokal  Bakk  fob  Fai.8e  Affidaytt— Ssotiokb 

B211  Airo  6392  of  Kbtisbd  STATnTBS  of  United  States— 

NOTARIKS  PtTBiiio— Act  of  Fbrruabt  26, 1881. 

Prior  to  the  paasafe  of  the  act  of  February  26, 1881,  (21  St.  353,)  notaries  public  in 
the  several  states  had  no  authority  to  administer  to  officers  of  national  banking 
associations  the  oath  required  by  section  6211  of  the  Revised  Statutes  of  the 
United  States. 

An  indictment  against  an  qfflcer  of  a  national  bank  under  section  6392  for  a  will- 
fully  false  declaration  or  statement  in  a  report  made  under  section  5211,  verified 
by  his  oath  administered  by  a  notary  public  of  a  state  prior  to  the  act  of  Feb- 
ruary 26,  1881,  cannot  be  sustained.  By  section  6392  it  was  meant  that  the 
oath  must  be  permitted  or  required  by  at  least  the  laws  of  the  United  States, 
and  be  administered  by  some  tribunal,  officer,  or  person  authorized  by  such 
laws  to  administer  oaths  in  respect  of  the  particular  matters  to  which  it  re- 
lates. 

On  a  Certificate  of  Division  in  Opinion  between  the  Judges  of  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Mis- 
souri. 

A»»t.  Atty,  Qen.  Maury,  for  the  United  States. 

Chester  H.  Krum,  for  Curtis. 

Haslan,  J.  This  case  comes  before  us  on  a  certificate  of  division 
as  to  certain  questions  of  law  arising  in  a  criminal  prosecution  against 
Edward  F.  Curtis,  based  upon  sections  5211  and  5392  of  the  Revised 
Statutes  of  the  United  States.  The  first  of  those  sections  provides 
that  every  national  banking  association  "shall  make  to  the  comptrol- 
ler of  the  currency  not  less  than  five  reports  during  each  year,  ac- 
cording to  the  form  which  may  be  prescribed  by  him,  verified  by  the 
oath  or  affirmation  of  the  president  or  cashier  of  such  association, 
and  attested  by  the  signature  of  at  least  three  of  the  directors.  Each 
such  report  shall  exhibit  in  detail,  and  under  appropriate  heads,  the 
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resources  and  liabilities  of  the  association  at  the  close  of  bosiness  on 

any  past  day  by  him  specified ;  and  shall  be  transmitted  to  the  comp-  I 

troller  within  five  days  after  the  receipt  of  a  request  or  reqoisition 

therefor  from  him,  and  in  the  same  form  in  vhieh  it  is  made  to  the  i 

oomptroUer  shall  be  published  in  a  newspaper  where  such  association 

is  established,"  etc.  i 

-    Section  5392  provides  that  "every  person  who,  having  taken  an 

oath  before  a  competent  tribunal,  officer,  or  person,  in  any  case  in 

which  a  law  of  the  United  States  authorizes  an  oath  to  be  adminis-  I 

tered,  that  he  will  testify,  declare,  depose,  or  certify  truly,  or  that 

any  written  testimony,  declaration,  deposition,  or  certificate  by  him 

subscribed  is  true,  willfully  and  contrary  to  such  oath  states  or  sub^ 

scribes  any  material  matter  which  he  does  not  believe  to  be  true,  is 

guilty  of  perjury,  and  shall  be  punished  by  a  fine  of  not  more  than 

$2,000,  and  by  imprisonment  at  hard  labor  not  more  than  five  years;  ' 

and  shall,  moreover,  thereafter  be  incapable  of  giving  testimony  in  ^ 

any  court  of  the  United  States  until  such  time  as  the  judgment  against  | 

him  is  reversed."  j 

The  willfully  false  declarations  or  statements  which  the  defendant  ' 

is  charged  to  have  made  are  oontained  in  .several  written  reports 
transmitted  to  the  comptroller  of  currency  by  the  National  Bank  of 
the  State  of  Missouri,  in  St.  Louis,  in  pursuance  of  section  5211, 
and  to  the  tmth  of  which  declarations  or  statements  Curtis,  as  cash- 
ier of  that  bank,  made  oath  before  a  notary  public  within  and  for  the 
county  of  St.  Louis,  in  that  state.    These  declarations  or  statements  I 

relate  to  the  condition  of  the  bank  as  to  loans,  discounts,  checks,  cash 
items,  overdrafts,  individual  deposits  subject-to  checks,  surplus  fund, 
currency  on  deposit,  .and  money  due  from  that  association  to  other 
national  banks.  The  indictment  contains  five  counts,  which,  as  re* 
spects  any  matter  now  to  be  determined,  do  not  substantially  differ, 
except  as  to  the  several  dates  when  the  alleged  oaths  were  taken. 
Those  dates  were  July  18  and  October  10,  1876,  and  January  15, 
January  26,  and  April  5,  1877. 

The  controlling  question  is  as  to  the  authority  of  the  notary  to  ad-  ' 

minister  the  oaths,  upon  the  falsity  of  which  the  indictment  is  laid. 

It  is  fundamental  in  the  laW  of  eriminal  procedure  that  an  oath        '  I 

before  one  who  has  no  legal  authority  to  administer  oaths  of  a  public 
nature,  or  before  one  who,  although  authorized  to  administer  some 
kind  of  oaths,  but  not  the  one  which  is  brought  in  question,  cannot 
amount  to  perjury  at  common  law,  or  subject  the  party  taking  it  to 
prosecution  for  the  statutory  offense  of  willfully  false  swearing.     1  | 
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HawkinB,  P.  C,  book  1,  ee.  69, 821,  §  4,  p.  480,  (8th  Ed.  by  Garwood;) 
Boscoe,  Grim.  Ev.  (7tb  Arner.  Ed.)  817;  2  Wbart.  Odm.  Law,  § 
1256;  2  Arohb.  Grim.  Pr.  &  PL  (8tb  Ed.)  1722.  If,  therefore,  Cur- 
tis, at  the  time  the  several  oaths  alleged  to  be  false  were  taken,  was 
not  authorized  by  the  laws  of  the  United  States  to  take  them  before 
a  notaiy  publio,  he  cannot  be  proceeded  against  onder  section  5392. 
The  statute-,  in  conformity  with  an  established  role  of  criminal  law, 
expressly  declares  that  the  oath  must  be  taken  before  some  "compe- 
tent ti^ibunal,  ofQcer,  or  person."  This  does  not  necessarily  mean 
that  the  tribunal  by  which  the  oath  is  administered  shall  have  been 
created  by  the  government  which  required  it  to  be  taken,  nor  that  the 
officer  who  administers  it  shall  be  an  officer  of  that  government. 
But  the  statute  does  mean  that  the  oath  must  be  permitted  or  re- 
quired, by  at  least  the  laws  of  the  United  States,  and  be  administered 
by  some  tribunal,  officer,  or  person  authorized  by  such  laws 'to  ad- 
minister oaths  in  respect  of  the  particular  matters  to  which  it  relates. 
So  that  the  underlying  question  is  whether  the  notary  public,  whose 
commission  is  from  the  state,  was,  at  the  respective  dates  of  the 
oaths  taken  by  Gortis,  authorized  by  the  laws  of  the  United  States 
to  administer  sach  oaths. 

This  question  we  are  constrained  to  answer  in  the  negative.  We  aie 
not  aware  of  any  act  of  congress  which  gave  such  authority  to  notaries 
public  in  the  difFerent  states  at  the  several  dates  given  in  the  indict- 
ment. The  assistant  attorney  general  insists  that  such  authority  may 
be  found  in  section  1778  of  the  Revised  Statutes,  which  declares: 

"  In  all  case3  in  which,  under  the  laws  of  the  United  States,  oaths  or  ao- 
knowledgmenta  may  now  be  taken  or  made  before  any  justice  of  the  peace 
of  any  state  or  territory,  or  in  the  District  of  Columbia,  they  may  also  be  taken 
or  made  by  or  before  any  notary  public  duly  appointed  in  any  state,  district, 
or  territory,  or  any  of  the  commiasioners  of  the  circuit  courts,  and,  when  cer- 
tified under  the  hand  and  official  seal  of  such  notaiy  or  commissioner,  shall 
have  the  same  force  and  effect  as  if  taken  or  made  by  or  before  such  justice 
of  the  peace." 

The  authority  of  the  notary  to  administer  these  oaths  to  Gurtis 
eannot  be  derived  from  that  section,  unless,  at  the  dates  in  question, 
they  could,  under  the  laws  of  the  United  States,  have  been  taken  be- 
fore justices  of  the  peaee  in  Missouri.  But  the  latter  officers  had  no 
such  authority  by  any  iederal  statute  to  which  our  attention  has  been 
called,  or  which  we  are  able  to  find.  Section  1778,  so  far  as  nota- 
ries publio  are  concerned,  embodies  the  substance  of  similar  provis- 


Digitized  by 


Google 


510  BUFBEHE  OOUBT  BZPOBTSB. 

ions  in  the  acts  of  September  16,  1850,  (9  St.  458,)  July  29,  1854, 
(10  St.  p.  815,  §  1,)  and  June  22,  1874,  (18  St.  p.  186,  §  20.)  But 
nothing  in  these  acts,  even  if  they  remained  in  force  after  the  adop- 
tion of  the  Bevised  Statutes,  supports  the  authority  exercised  by  the 
notary  public  who  administered  these  oaths  to  defendant. 

Counsel  for  the  United  States  further  insists  that  a  proper  con- 
struction of  section  1778  will  authorize  a  notary  public  in  any  state 
to  administer  oaths  to  officers  of  national  banking-associations,  when 
making  reports  to  the  comptroller  of  the  currency,  if  justices  of  the 
peace  may  lawfully  do  so  in  this  district.  But  in  our  judgment  no 
such  int«rpretation  of  that  provision  is  admissible.  What  congress 
intended,  by  that  section,  was  to  give  notaries  public  in  their  respect- 
ive states  the  same  authority,  in  the  administration  of  oaths,  as  aie 
given,  under  the  laws  of  the  United  States,  to  justices  of  the  peace 
in  the  same  states ;  and  to  notaries  public  in  this  district  the  same 
authority,  in  administering  oaths,  which,  under  the  laws  of  the 
United  States,  might  be  exercised  by  justices  of  the  peace  in  this  dis- 
trict. We  have  seen,  however,  that  justices  of  the  peace,  in  the  sev- 
eral states,  had  not  been  given  such  authority  by  any  provision  in 
the  Bevised  Statutes,  or  by  any  act  of  congress  prior  to  their  adop- 
tion. Nor  can  any  support  for  the  indictment  be  derived  from  the 
act  of  August  15,  1876,  (19  St.  206,)  which  declares  "that  notaries 
public  of  the  several  states,  territories,  and  the  District  of  Columbia, 
be,  and  they  are  hereby,  authorized  to  take  depositions,  and  do  all 
other  acts  in  relation  to  taking  testimony  to  be  used  iu  the  courts  of 
the  United  States,  take  acknowledgments  and  affidavits,  in  the  same 
manner  and  with  the  same  effect  as  commissioners  of  the  United 
States  circuit  courts  may  now  lawfully  take  or  do." 

The  power  of  commissioners  of  the  circuit  courts  did  not,  at  the 
passage  of  that  act,  extend  to  the  taking  of  oaths  to  reports  by  officers 
of  national  banks.  They  could  take  affidavits  when  required  or  al- 
loMsd  in  any  civil  cause  in  a  circuit  or  district  court;  Bev.  St.  §  945; 
Act  of  February  20,  1812,  (2  St.  p.  679,  §  1 ;)  Act  of  March  1,  1817, 
(8  St.  850;)  or  administer  oaths  where,  in  the  same  state,  under  the 
laws  of  the  United  States,  oaths,  in  like  cases,  could  be  administered 
by  justices  of  the  peace ;  Bev.  St.  §  1778 ;  or  they  could  take  evi- 
dence, affidavits,  and  proof  of  debts  in  proceedings  in  bankruptcy; 
Bev.  St.  §§  5003,  5076;  Acts  of  March  2,  1867,  (14  St.  527.)  July 
27, 1868,  (15  St.  p.  228,  §  8,)  and  June  32, 1874,  (18  St.  p.  186,  §  20.) 
But  the  authority  of  commissioners  did  not  extend  to  such  oaths  as 
were  administered  to  Cui-tis. 
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Oor  attention  is  called  by  counsel  for  the  government  to  U,  S.  v. 
Bailey,  9  Pet.  238.  That  case,  it  is  claimed,  furnishes  ample  gronnd 
for  an  implication  that  the  notary  public  who  administered  the  oath 
in  this  case  was  fully  empowered  to  do  so.  We  do  not  so  interpret 
that  decision.  That  was  an  indictment  for  false  swearing.  It  was 
b&Bei  upon  an  act  of  congress  which  provided  that  if  any  person  shall 
swear  or  afSrm  falsely  touching  the  expenditure  of  public  money,  or 
in  support  of  any  claim  against  the  United  States,  he  should,  upon 
conviction,  suffer  as  for  willful,  corrupt  perjury.  The  alleged  false 
oath  was  administered  before  a  justice  of  the  peace  for  the  common- 
wealth of  Kentucky.  It  was  admitted  that  there  was  no  statute  of 
the  United  States  expressly  empowering  a  justice  of  the  peace  to  ad- 
minister the  oath  taken  by  Bailey.  But  the  authority  of  that  ofScer 
was  sustained  upon  the  ground  that  the  secretary  of  the  treasury  had 
previously,  and  as  incident  to  his  duty  and  authority  under  an  act  of 
congress,  established  a  regulation  permitting  affidavits  in  snpport  of 
claims  against  the  United  States  to  be  made  before  justices  of  the 
peace.  Except  for  that  regulation  the  court,  it  is  manifest,  would 
not  have  sustained  the  indictment  in  BaUey't  Cote. 

The  conclusion,  therefore,  is  not  to  be  avoided,  and  it  will  accord- 
ingly be  certified  to  the  court  below,  that  the  alleged  false  oaths  of 
the  defendant  were  not  taken  before  auofficer  competent,  at  the  time, 
under  the  laws  of  the  United  States,  to  administer  them.  The  ab- 
sence  of  such  authority  in  notaries  public  seems  to  have  been  recog- 
nized by  congress  when  it  passed  the  act  of  February  26,  1881,  (21 
St.  352,)  declaring  "that  the  oath  or  affirmation  required  by  section 
6211  of  the  Bevised  Statutes,  verifying  the  returns  made  by  national 
banks  to  the  comptroller  of  the  currency,  when  taken  before'a  notary 
public  properly  authorized  and  commissioned  by  the  state  in  which 
such  notary  resides  and  the  bank  is  located,  or  any  other  officer  hav- 
ing  an  official  seal,  authorized  in  such  state  to  administer  oaths,  shall 
be  a  sufficient  verification,  as  contemplated  by  said  section  6211: 
provided,  that  the  officer  administering  the  oath  is  not  an  officer  of 
the  bank." 

What  has  been  said  renders  it  unnecessary  to  consider  any  other 
question  of  law  certified  by  the  judges  of  the  circuit  court. 
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(107  U.  S.  655) 

United  States  r.  BBirron.     (No.  406.) 

(April  2,  1888.) 

Nationai.  Bankiwo  Association— Indiotmknt  fob  Making  Faub  ISstbim  nr 
Books— SnirriciBiroT  ov  ImiorataxtT— Sbotios  5a09,  Ret.  Si. 

The  general  rule  is  that,  in  indictments  for  misdemeanors  created  by  statute,  it  is 
sufficient  to  cliarge  the  offense  in  the  words  of  the  statute ;  hot  in  all  cases  the 
offense  must  be  set  forth  with  clearness  and  all  necessary  certainty  to  apprise 
the  accused  of  the  crime  with  which  he  stands  charged.  It  is  not  anfflcient  to  set 
forth  the  oilense  in  the  words  of  the  statute  unless  those  words  of  themselves 
fully,  directly,  and  expressly,  without  any  uncertainty  or  ambiguity,  set  forth 
all  the  elements  necessary  to  constitute  the  offense  intended  to  be  punished; 
and  the  fact  that  the  statute  in  question,  read  in  the  light  of  the  common 
law  and  of  other  statutes,  enables  the  court  to  infer  the  intent  of  the  legislature, 
does  not  dispense  with  the  necessity  of  alleging  in  the  indictment  all  the  facts 
necessary  to  bring  the  case  within  that  intent. 

In  an  indictment  of  an  officer  of  a  national  bankmg  association,  onder  section 
S209  of  the  Revised  Statutes,  for  making  false  entries  in  a  book,  report,  or  state- 
ment of  such  association,  with  an  intent  to  injure  and  defraud  the  association, 
or  deceive  an  agent  appointed  to  exanune  the  affairs  of  such  association,  it  is 
not  necessary  to  aver  that  the  false  entry  was  made  "  in  an  account  of,  and  in 
due  course  of,  the  business  of  the  bank."  It  is  safflcient  to  allege  that  the  false 
entry  was  made  in  a  book  belonging  to  and  in  use  by  the  association  in  trans- 
acting its  banking  business,  and  known  and  designated  as  "  Profit  and  Loss, 
No.  6." 

Where  the  entries  alleged  to  be  falsd  are  unintelligible  withont  explanation,  it  is 
perfectly  competent  for  the  pleader  to  explain  them  by  innuendo. 

When  the  falsity  of  the  entry  does  not  consist  in  the  fact  tliat  there  was  no  inter- 
est due  from  the  person  named,  but  in  the  fact  that  money  which  the  entries 
declared  had  been  received  frofn  him  on  account  of  interest  due  had  not  l>een 
received  from  him  on  that  or  any  other  account,  it  is  unnecessary  to  aver  that 
no  such  interest  was  due,  and  the  want  of  such  an  averment  does  not  render 
the  counts  argumentative  or  repugnant. 

Any  false  entry  in  any  accouut-book  of  a  Iwnk  used  In  transacting  its  hanking 
business  is  calculated  to  deceive,  and  the  fact  that  such  false  entry  was  not 
adroitly  and  skillfully  made,  and  would  be  readily  detected  by  examination 
of  other  books  of  account,  does  not  render  it  any  the  leas  a  false  entry  with 
intent  to  deceive,  or  relieve  the  act  of  its  criminal  cliaracter. 

The  statute  which  punishes  false  entries  to  deceive  agents  appointed  under  section 
S240  of  the  Revised  Statutes,  to  examine  the  affairs  of  national  bauldng  asso- 
ciations, refers  to  any  entries  made  with  that  intent,  whether  before  or  after 
the  appointment  of  the  agent. 

Where  the  intent  with  which  f  aiscentries  are  made  is  charged  to  be  "  to  injure  and 
defraud  the  said  association,  and  certain  persons  to  the  grand  jnty  unknown," 
following  the  language  of  the  statute,  it  is  sufficiently  averred. 

The  willful  misappltoation  of  the  moneys  and  funds  of  tl^  banking  association, 
which  is  made  an  offense  by  section  6209,  means  something  different  from  the 
acta  of  official  maladministration  referred  to  in  section  9239,  and  it  must  be  a 
willful  misapplication  for  the  use  or  benefit  of  the  party  charged,  or  of  some 
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peraoo  or  company,  other  than  the  association,  with  Intent  to  Injure  and  de- 
fraud the  association,  or  some  other  body  corporate  or  some  natural  person,  and 
it  must  be  charged  in  the  indictment  that  such  mi.«applicatIon  was  so  made  ; 
and  where  the  counts  in  an  indictment  charge  the  fraudulent  purchase  by  the 
defendant,  as  president  of  a  banking  association,  of  certain  shares  of  stock  "  in 
trust  for  the  use  of  said  association,  and  which  shares  of  stock  were  not  pur- 
chased 88  aforesaid  in  order  to  prevent  loss  upon  any  debts  theretofore  con- 
tracted with  said  association  in  good  faith,"  they  do  not  charge  a  criminal 
misapplication  of  funds,  but  a  mere  maladministration  of  the  affairs  of  the 
bank. 
The  words  "  willfully  misapplied  "  have  no  settled,  technical  meaning,  and  it  is 
notsuflScient  to  arer  that  defendant,  "  being  president  of  the  association,  will- 
fully misapplied  its  moneys  and  funds  by  buying  therewith  certain  shares  of 
its  stock  with  intent  to  injure  and  defraud  the  association,  and  certain  per- 
sons to  grand  jnrors  unknown,"  as  the  manner  in  which  the  application  was 
made,  and  that  it  was  an  unlawful  one,  must  be  shown  by  the  averments. 

On  a  Gertifioate  of  Division  in  Opinion  between  the  Judges  of  the 
CiiQuit  Court  of  the  United  States  for  the  Eastern  Distriot  of  Missouri. 

Section  5209  of  the  Bevised  Statutes  of  the  United  States  is  as 
follows: 

"  Every  president,  director,  cashier,  teller,  clerk,  or  agent  of  any  "  national 
banking  "association,  who  embezzles,  abstracts,  or  willfully  misapplies  any 
of  the  moneys,  funds,  or  credits  of  the  association,  or  who,  without  authority 
from  the  directors,  issues  or  puts  in  circulation  any  of  the  notes  of  the  asso- 
ciation, or  who,  without  such  authority,  issues  or  puts  forth  any  certiQcate 
of  deposit,  draws  any  order  or  bill  of  exchange,  makes  any  acceptance,  or  as- 
signs any  note,  l)ond,  draft,  bill  of  exchange,  mortgage,  judgment,  or  decree, 
or  who  makes  any  false  entry  in  any  book,  report,  or  statement  of  the  asso- 
datiOD,  with  intent.  In  either  case^  to  Injure  or  defraud  the  association  or  any 
other  company,  body  politic  or  corporate,  or  any  individual  person,  or  to  de- 
ceive any  oflScer  of  the  association  or  any  agent  appointed  to  examine  the  af- 
fairs of  the  association ;  and  every  person  who,  with  like  intent,  aids  or  abets 
anyjofScer,  derli,  or  agent  in  any  violation  of  this  section, — shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  imprisoned  not  less  than  five  years  nor 
more  than  ten." 

An  indictment  based  on  this  section  was,  on  January  20,  1879, 
found  against  defendant,  James  H.  Britton,  in  the  district  court  of 
the  United  States  for  the  eastern  distriot  of  Missouri.  It  contained 
119  counts.     The  first  count  charged  as  follows : 

"  That  James  H.  Britton,  late  of  said  district,  on  the  thirtieth  day  of  June, 
A.  D.  1876,  at  said  district,  being  then  and  there  president  of  a  certain  national 
banking  association  then  and  there  known  and  designated  as  the '  National  Bank 
of  the  State  of  Missouri,  in  St.  Louis,'  which  said  association  had  been  there- 
tofore created  and  organized  under  and  by  virtue  of  an  act  of  congress  enti- 
tled <An  act  to  provide  a  national  currency  secured  by  a  pledge  of  United  States 
V.2— 33 
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bonds,  and  to  provide  for  the  circulation  and  redemption  thereof,'  approved 
June  3,  A.  D.  1864,  and  which  said  association  was  then  and  there  acting  and 
carrying  on  a  banlcing  business  in  the  city  of  St.  Louis,  in  said  district,  under 
the  said  act  of  congress  and  the  acts  amendatory  thereof,  did  make  in  a  certain 
boolc  tlien  and  there  belonging  to  and  in  use  by  the  said  association  la  trans- 
acting its  said  banlcing  business,  and  then  and  there  designated  and  Itnowa  as 
*  Profit  and  Loss,  No.  6,'  a  certain  entry  to  the  credit  of  a  certain  account  Icnown 
as  profit  and  loss,  which  said  entry  was  then  and  there  in  the  words  and  figures 
folio  wing;' that  is  to  say: 
" '  Richard  L.  Dickson : 
" '  182  days'  int.,  8  per  cent.,  132,673.49,  to  Jnly  1, 76,     -  '  -    -    -    5,365  88 ' 

— and  which  said  entry,  so  far  as  aforesaid  made  in  said  book,  then  and  there 
purported  to  show,  and  did,  in  Bal>stance  and  effect,  indicate  and  declare,  that 
the  sum  of  85,365.88  was  then  and  there  received  by  said  association  on  ac- 
count of  interest  then  and  there  due  and  payable  to  said  association  by  one 
Richard  L.  Dickson. 

"And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  farther  present  that 
the  said  entry  so  made  as  aforesaid  was  then  and  there  false  in  this:  that  the 
said  sum  of  85,365.88  was  not  then  and  there  received  by  said  association  on 
account  of  interest  then  and  there  due  and  payable  to  said  association  from 
the  said  Richard  L.  Dickson,  as  he,  the  said  James  H.  Britton,  then  and  there 
well  knew ;  and  that  the  said  entry,  so  made  as  aforesaid,  was  then  and  there 
false  in  this:  tliat  the  said  sum  of  $5,365.88  was  not  then  and  there  received 
by  said  association  upon  any  account  from  any  source,  as  be,  the  said  James 
H.  Britton,  then  and  there  well  knew;  and  that  the  said  false  entry  was  then 
and  tliere  made  as  aforesaid  with  the  intent  then  and  there  on  the  part  of  him, 
the  said  James  H.  Britton,  to  deceive  any  agent  who  might  he  thereafter 
appointed  by  the  comptroller  of  the  currency  to  examine  the  affairs  of  said 
association,  contrary  to  the  form  of  the  statute  of  the  United  States  in  such 
case  made  and  provided,  and  against  their  peace  and  dignity." 

The  34  coanta  next  following,  numbered  from  2  to  35,  inelasive, 
charged,  in  the  same  language,  the  making  of  similar  false  entries  in 
the  same  book  with  the  same  intent. 

The  thirty-sixth  <3oant  was  in  all  respects  similar  to  the  preceding 
35  counts,  except  that  it  omitted  the  averment  that  the  false  entry  was 
made  with  the  intent  "to  deceive  any  agent  who  might  be  thereafter 
appointed  by  the  comptroller  of  the  cnrrenoy  to  examine  the  affairs 
of  said  association,"  and  in  lieu  thereof  alleged  it  to  be  with  intent 
"to  injure  and  defraud  the  said  association  and  certain  persons  to 
said  jurors  unknown." 

The  thirty-seventh  count  charged  as  follows : 

"  That  the  said  James  H.  Britton,  late  of  said  district,  on  the  second  day  of 
April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy-seven, 
at  said  district,  being  then  and  there  president  of  a  certain  national  bank- 
ing association  then  and  there  known  and  designated  as  the  '  National  Bank 
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df  the  State  of  Missouri,  in  St.  Loals,'  which  said  association  had  been  thereto- 
fore created  and  organized  under  and  hy  virtue  of  an  act  of  congress  entitled 
'An  act  to  provide  a  national  currency  secured  by  a  pledge  of  United  States 
bonds,  and  to  provide  for  the  circulation  and  redemption  thereof  approved 
June  third,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
four,  and  which  said  association  was  then  and  there  acting  and  carrying  on  a 
banking  business  in  the  city  of  St.  Louis,  in  said  district,  under  the  said  act 
of  congress  and  the  acts  amendatory  thereof,  did  pay  to  a  certain  person,  to 
the  Jurors  aforesaid  unknown,  a  large  sum  of  money,  to-wit,  twenty-four 
hundred  dollars,  out  of  the  moneys  and  funds  then  and  there  belonging  to 
and  the  property  of  said  association,  in  the  purchase  by  him,  the  said  James 
H.  Britton,  from  said  unknown  person,  of  a  large  number,  to-wlt,  forty  cer- 
tain shares  of  the  capital  stock  of  said  association,  which  said  shares  of  stock 
were  then  and  there  represented  upon  the  books  of  said  association  to  be  the 
property  of  one  Francis  Fisher. 

"And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  further  present  that 
the  said  James  H.  Britton,  president  as  aforesaid,  did  then  and  there,  by  means 
of  the  payment  aforesaid,  in  manner  and  form  aforesaid,  willfully  misapply 
the  said  sum  of  twenty-four  hundred  dollars  at  the  moneys  and  funds  as 
aforesaid  of  said  association,  with  intent  then  and  there,  on  the  part  of  him, 
the  said  James  H.  Britton,  to  injnre  and  defraud  the  said  association  and  cer- 
tain persona,  to  the  jurors  aforesaid  unknown,  contrary  to  the  form  of  the 
statute  of  the  United  States  in  such  case  made  and  provided,  and  against 
their  peace  and  dignity." 

The  next  following  19  oonnts,  numbered  from  38  to  66,  molasive, 
are  similar  to  count  37,  and  need  not  be  set  out. 

The  next  succeeding  counts,  numbered  from  57  to  76,  inolusive,  but 
excepting  the  seventy-fourth,  are  similar  to  count  87,  except  that 
thej  omit  the  averment  that  the  misapplication  was  made  with  in- 
tent "to  injure  and  defraud  the  said  association  and  certain  persons 
to  the  jurors  aforesaid  unknown."  These  counts  aver  no  intent 
whatever.    The  seventj-fourth  count  is  similar  to  the  thirty-seventh. 

The  next  20  oounts,  numbered  from  77  to  96,  inclusive,  are  in  all 
respects  similar  to  count  87,  except  that  they  contain  the  following 
additional  averment,  forming  the  conclusion  of  the  first  clause  of  the 
account,  namely,  "and  which  said  shares  of  stock,  so  purchased  as 
aforesaid,  were  then  and  there  held  by  him,  the  said  James  H.  Brit- 
ton, in  trust  for  the  use  of  said  association,  and  which  said  shares 
of  stock  were  not  purchased  as  aforesaid  in  order  to  prevent  loss  upon 
any  debt  theretofore  contracted  with  said  association  in  good  faith." 

The  next  20  counts,  numbered  from  97  to  116,  are  all  similar  to 
eount  96,  except  that  they  omit  the  averment  that  the  misapplication 
of  the  funds  of  the  association  was  with  the  intent  "to  injure  and  de- 
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fraud  the  said  association  and  certain  persons  to  the  jnrors  aforesaid 
unknown."     These  oounts  charge  no  intent. 

The  count  numbered  117  was  eimilar  to  count  86,  and  count  num- 
bered 118  was  similar  to  count  1. 

As  no  division  of  opinion  respecting  count  numbered  119  is  certi* 
fied,  it  is  unnecessary  to  notice  that  count. 

The  defendant  demurred  to  the  indictment.  By  order'of  the  dis- 
trict court  the  indictment  was,  on  May  16,  1879,  remitted  and  trans- 
ferred to  the  next  regular  term  of  the  United  States  circuit  court  for 
the  eastern  district  of  Missouri,  at  which  term  the  cause  was  heard 
upon  the  demurrer.  Upon  such  hearing  the  following  questions 
arose,  upon  which  the  judges  of  the  circuit  court  were  divided  and 
opposed  in  opinion,  namely : 

(1)  Whether  it  was  necessary,  in  the  counts  of  said  indictment  charging  a 
fraudulent  purchase  by  the  defendant  of  certain  shares  of  the  capital  stock  of 
said  association,  to  state  for  whose  use  the  purchase  was  made,  and  whethei-, 
where  it  is  charged  in  the  indictment  that  the  purchase  of  stock  was  made 
for  the  use  of  the  bank,  such  averment  vitiates  the  indictment. 

(2)  Whether  it  was  necessary  in  the  said  counts  to  allege  that  the  purchase 
of  stock  was  not  made  in  order  to  prevent  loss  on  some  previously-contracted 
debt. 

(3)  Whether  it  was  necessary  in  the  said  counts  to  set  forth  the  means  by 
which  the  defendant,  as  president  of  said  bank,  possessed  himself  of  the  mon- 
eys of  the  bank,  which  he  employed  tn  purchasing  said  stock. 

(4)  Whether  it  was  necessary  to  charge  in  the  said  counts  that  the  defend- 
ant, as  president  of  the  b&rik,  was  in  possession  of  funds  of  the  bank,  in  addi- 
tion to  charging  misapplication  of  said  funds. 

(5)  Whether  the  counts  of  said  indictment  charging  the  fraudulent  pur- 
chase by  the  defendant,  as  president  of  said  banking  association,  of  certain 
shares  of  stock  "in  trust,  for  the  use  of  said  association,  and  which  said 
shares  of  stock  were  not  purchased  as  aforesaid  in  order  to  prevent  loss  upon 
any  debts  theretofore  contracted  with  said  association  in  g«>od  faith,"  allied 
with  sufficient  certainty  an  offense  under  said  section  5209  of  the  Bevised  Stat- 
utes of  the  United  States. 

(6)  Whether  count  numbered  116  of  the  said  indictment  charges  with  suf- 
ficient certainty  an  offense  under  said  section  5209  of  the  Revised  Statutes  of 
the  United  States. 

(7)  Whether  it  is  necessary  in  an  Indictment  under  section  5209  of  the  Be- 
vised  Statutes,  charging  willful  misapplication  of  the  funds  of  a  banking  asso- 
ciation, to  allege  that  such  misapplication  was  with  intent  to  defraud. 

(8)  Whether  the  purchase  of  stock  in  violation  of  section  5201  of  the  Be- 
vised  Statutes  of  the  United  States,  if  made  with  intent  to  defraud,  and  by  one 
or  more  of  the  officers  of  the  bank  named  in  said  section  5209  of  the  Bevised 
Statutes,  is  a  crime  punishable  under  the  latter  section. 


Digitized  by 


Google 


UHITBD    STATES   V.  BBITTOH.  617 

(9)  Whether  those  counts  which  cover  alleged  false  entries  sufficiently  state 
an  offense  under  section  5209. 

These  questions,  together  with  the  pleadings  apon  whiob  they 
arose,  were,  on  motion  of  counsel  for  the  United  States,  certified  by 
the  judges  of  the  circuit  court  to  this  court  for  its  opinion  thereon. 

Asst.  Atty,  Oen.  Maury,  for  the  United  States. 

J.  B.  Henderson,  Oeo.  H.  Shields,  and  Cheater  H.  Krum,  for' Brit- 
ton. 

Woods,  J.  In  passing  upon  the  questions  certified  to  us  by  the 
circuit  court,  it  will  be  convenient  to  follow  the  order  in  which  they 
have  been  argued  by  oonnsel,  rather  than  that  in  which  the  questions 
are  presented  by  the  certificate  of  division. 

The  section  of  the  Revised  Statutes  upon  which  the  indictment  is 
based,  creates  and  describes  certain  offenses,  and  expressly  denom- 
inates them  misdemeanors.  In  the  case  of  U.  S.  v.  Mills,  7  Pet.  138, 
it  was  said  by  this  court  that  "the  general  role  is  that  in  indictments 
for  misdemeanors  created  by  statute,  it  is  sufficient  to  charge  the  of- 
'fense  in  the  words  of  the  statute.  There  is  not  that  technical  nicety 
required  as  to  form  which  seems  to  have  been  adopted  and  sanctioned 
by  long  practice  in  cases  of  felony  and  with  respect  to  eome  crimes 
where  particular  words  must  be  used,  and  no  other  words,  however 
synonymous  they  may,  seem,  can  be  substituted.  But  in  all  cases 
the  offense  must  be  set  forth  with  clearness,  and  all  necessary  cer- 
tainty to  apprise  the  accused  of  the  crime  with  which  he  stands 
charged." 

In  the  case  of  U.  S.  v.  Simmms,  96  U.  S.  862,  it  was  said  by  this 
court,  speaking  by  Mc  Justice  Hablan,  that  "when  an  offense  is 
plainly  statutory,  it  is,  'as  a  general  rule,  sufficient  in  the  indictment 
to  charge  the  defendant  with  acts  coming  within  the  statutory  de* 
scription  in  the  substantial  words  of  the  statute',  without  any  farther 
expansion  of  the  matter;'  but  to  this  rule  there  is  the  qualification, 
fundamental  in  the  law  of  criminal  procedure,  that  the  accused  must 
be  apprised  in  the  indictment  with  reasonable  certainty  of  the  nature 
of  the  accusation  against  him,  to  the  end  that  he  may  prepare  his 
defense  and  plead  the  judgment  as  a  bar  to  any  subsequent  prosecu- 
tion against  him." 

So  in  the  case  of  V.  S.  t.  Carli,  105  U.  S.  611,  it  was  said  by  Mr. 
Justice  Gbay,  speaking  for  the  court,  that  "in  an  indictment  upon  a 
statute  it  is  not  sufficient  to  set  forth  the  offense  in  the  words  of 
the  statute,  unless  those  words  of  themselves  fully,  directly,  and 
expressly,  without  any  uncertainty  or  ambiguity,  set  forth  all  the 
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elements  necessary  to  constitote  the  offense  intended  to  be  punished; 
and  the  fact  that  the  statute  in  qaestion,  read  in  the  light  of  the 
common  law  and  of  other  statutes  in  the  like  matter,  enables  the 
court  to  infer  the  intent  of  the  legislature,  does  not  dispense  with  the 
necessity  of  alleging  in  the  indictment  all  the  facts  necessary  to  bring 
the  case  within  that  intent." 

In  the  case  of  U.  S,  v.  Pond,  2  Curt.  265,  the  rule  was  thus  stated 
by  Mr.  Justice  Cvbtis  : 

"  It  must  be  remembered  that  this  is  an  indictment  for  a  misdemeanor  cre- 
ated by  the  statute,  and  that  in  general  it  is  sufficient  to  describe  such  an 
offense  in  the  words  of  the  statute,  •  «  •  unless  they  embrace  cases 
which  it  was  not  the  intention  of  the  legislature  to  include  within  the  law. 
If  they  do,  the  indictment  should  show  that  this  is  not  one  of  the  cases  thus 
excluded." 

Applying  the  rules  thus  laid  down  to  the  counts  of  the  indictment, 
we  are  to  consider  whether  they  sufficiently  state  an  offense  under 
section  5209  of  the  Bevised  Statutes. 

To  describe  the  offense  charged  in  the  first  36  counts  of  the  indict-  ^ 
ment,  section  5209  requires  the  following  averments : 

(1)  That  the  accused  was  the  president  or  other  officer  of  a  national  bank- 
ing  association,  which  was  carrying  on  a  banking  business. 

(2)  That  being  such  president  or  other  officer,  he  made  in  a  book,  report,  or 
statement  of  the  association,  describing  it,  a  false  entry,  describing  it. 

(3)  That  such  false  entry  was  made  with  intent  to  injure  or  defraud  the 
association,  or  to  deceive  any  agent,  describing  him,  appointed  to  examine  the 
affairs  of  the  association. 

(4)  Averments  of  time  and  place. 

An  examination  of  the  counts  imder  consideration  shows  that  they 
contain  all  these  averments  pleaded  with  clearness  and  reasonable 
certainty.  They  must,  therefore,  be  held  sufficient,  unless  some  of 
the  objeotioDS  made  to  them  by  counsel  for  defendant  are  well  taken. 

It  is  urged  that  these  counts  are  defective  because  they  do  not  con- 
tain an  averment  that  the  false  entry  was  made  "in  an  account  of, 
and  in  the  due  course  of,  business  of  the  bank."  Neither  of  these 
averments  is  required  by  the  statute.  It  is  alleged  that  the  false 
entry  was  made  in  a  book  belonging  to  and  in  use  by  the  association 
in  transacting  its  banking  business,  and  known  and  designated  as 
"Profit  and  Loss,  No.  6."  To  hold  this  insufficient  would  carry  refine- 
ment in  criminal  pleading  to  an  impracticable  extent.  The  counts 
point  out  to  the  defendant  and  the  court,  with  certainty  and  precision, 
the  book  used  by  the  association  in  which  the  false  entry  was  made, 
and  this  is  all  that  is  necessary  under  the  statute. 
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It  is  next  objected  that  the  false  entries  as  set  oat  in  the  counts  do 
not  of  themselves  have  any  significance,  and  are  unintelligible  without 
explanation.  This  is  mere  assumption.  Conceding  that  the  entries 
may  be  unintelligible  to  persons  not  skilled  as  accountants,  it  does 
not  follow  that  they  are  so  to  the  agent  appointed  by  the  comptroller, 
who,  it  is  alleged,  was  the  person  whom  the  entries  were  intended  to 
deceive.  But,  if  the  entries  needed  explanation,  it  was  perfectly  com- 
petent for  the  pleader  to  explain  them  by  innuendo.  Bex  v.  Gripe,  1 
Ld.  Baym.  256 ;  Bex  y.  AyUtt,  1  Term  B.  63 ;  Bex  v.  Taylor,  1  Camp. 
404;  Beg.  v.  Virner,  13  Adol.  &  E.  817;  Mix  v.  Woodward,  12  Conn. 
262;  Van  Veekten  t.  Hopkin$,  6  Johns.  211.  This  be  has  done  by 
averring  what  the  entries  purported  to  show,  and  did  in  substance 
indicate  and  declare.  Having  explained  the  entries,  he  avers  them 
to  be  false.  To  hold  this  insufficient  would  be  to  decide  that  the 
making  of  false  entries  in  the  books  of  a  banking  association,  in  the 
usual  method  of  book-keeping,  and  which  were  intelligible  to  all  ac- 
countants, could  not  be  punished  under  the  statute  because  not  intel- 
ligible to  persons  generally,  or  to  persons  not  skilled  in  book-keeping. 

It  is.  next  objected  that  the  counts  under  consideration  are  argu- 
mentative and  repugnant,  because  they  do  not  allege  that  interest  was 
due  to  the  association  from  the  individuals  named  in  the  alleged  false 
entries.  This  objection  is  not  well  founded.  Whether  interest  was 
due  or  not'  is  quite  immaterial.  The  charge  is  that  a  false  entry  was 
made  on  the  books  of  the  association  which  purported  that  a  certain 
sum  was,  on  a  day  named,  received  from  a  person  named,  on  account 
of  interest  then  and  there  due  from  him  to  the  association;  that  the 
said  sum  was  not  then  and  there  received  on  account  of  interest  due, 
and  was  not  received  on  any  account  from  any  sources  whatever.  The 
falsity  of  the  entry  does  not  consist  in  the  fact  that  there  was  no  inter- 
est due  from  the  person  named,  but  in  the  fact  that  money,  which  the 
entries  declared  had  been  received  from  him  on  account  of  interest 
due,  had  not  been  received  from  him  on  that  or  any  other  account. 
It  was,  therefore,  entirely  unnecessary  to  aver  that  no  such  interest 
was  due,  and  the  want  of  such  averment  does  not  render  the  counts 
argumentative  or  repugnant. 

It  is  further  objected  to  these  counts  that  a  false  entry  to  the  credit 
of  profit  and  loss  alone  could  not  deceive  a  bank  examiner,  and  there- 
fore that  the  counts  are  repugnant.  This  is  also  mere  assumption. 
But  if  the  false  entry  is  calculated  to  deceive,  the  making  of  it  in  the 
books  of  the  association,  with  intent  to  deceive,  is  all  that  is  neces- 
sary to  bring  the  act  within  the  meaning  of  the  statute.     It  is  per- 
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fectly  apparent  that  any  false  entry  in  any  acooiint  book  of  a  bank 
used  in  transacting  its  banking  business  is  oaloulated  to  deceive.  The 
fact  that  its  falsity  may  be  exposed  by  an  examination  of  other  books 
of  aoconnt,  does  not  render  it  any  the  less  a  false  entry  made  with 
intent  to  deceive.  The  circumstance  that  the  attempt  to  deceive  by 
making  a  false  entry  was  not  an  adroit  and  skillful  one,  does  not  re- 
lieve  the  act  of  its  criminal  character. 

It  is  further  contended  that  the  counts  under  consideration  are  in- 
sufficient, because  it  is  not  alleged  that  at  the  time  the  false  entries 
were  made  an  agent  had  been  appointed  to  examine  the  affairs 
of  the  association.  This  objection  is  based  on  the  theory  that 
the  statute  was  designed  to  punish  only  those  officers  of  a  banking 
association  who  made  false  entries  in  its  books  with  intent  to  deceive 
examiners  appointed  before  the  false  entries  were  made.  We  do  not 
think  the  statute  will  bear  this  construction. 

The  appointment  of  agents  to  examine  the  affairs  of  national  bank- 
ing associations  is  provided  for  by  section  5240  of  the  Revised  Stat- 
utes, which  declares : 

"  The  comptroller  of  the  currency,  with  the  approval  of  the  secreta^  of  the 
treasury,  shall,  as  often  as  shall  be  deemed  necessary  or  proper,  appoint  a  suit- 
able person  or  persons  to  make  an  examination  of  the  affairs  of  every  bank- 
ing association,  who  shall  have  power  to  make  a  thorough  examination  into 
all  the  affairs  of  the  assodation." 

It  appears  from  this  section  that  tiae  appointment  of  these  agents 
is  not  permanent,  but  occasional  and  temporary,  and  that  the  ap- 
pointments are  made  as  often  as  shall  be  deemed  necessary  and 
proper.  It  is,  therefore,  apparent  that  the  statute  which  punishes 
false  entries,  made  with  intent  to  deceive  such  agents,  refers  to  any 
entries  made  with  that  intent,  whether  before  or  after  the  appointment 
of  the  agent. 

There  is  nothing  impossible  in  the  averment  that  false  entries  have 
been  made  with  intent  to  deceive  an  agent  to  be  appointed  after  they 
are  made.  The  agents  are  often  purposely  appointed  without  notice 
to  the  association.  The  fact  that  the  comptroller  of  the  currency 
has  information  that  the  officers  of  an  association  are  making  false 
entries  in  its  books  may  be  the  occasion  for  appointing  an  agent  to 
examine  its  affairs.  To  hold  that  the  officers  of  the  association 
would  only  be  punishable  for  false  entries  made  after  an  agent  had 
been  appointed,  would  rob  the  law  of  a  large  part  of  its  salutary  ef- 
fect. Its  purpose  is  clear  to  punish  all  false  entries. in  the  books  of 
the  bank,  no  matter  when  made,  if  made  with  intent  to  defraud  the 
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assoeiation  or  deoeive  the  examiner.  We  think  that  in  respect  to  the 
point  under  consideration  the  indictment  is  sufficient. 

We  are  of  opinion  that  none  of  the  objeotiona  raised  to  the  first  85 
oonnts  are  veil  taken.  They  are  refined  and  ansnbatantial,  and  not 
sastained  by  the  rales  of  criminal  pleafling  in  cases  of  misdemeanor, 
or  by  the  fair  oonstraotion  of  the  statute  on  which  the  indictment  is 
based.  These  counts  embody  the  language  of  the  statute;  they  charge 
every  element  of  the  offense  created  by  the  statnte  with  sufficient  cer- 
tainty, and  give  the  defendant  clear  notice  of  the  charge  he  is  called 
on  to  defend.  They  are,  therefore,  sufficient.  U.  8.  v.  Cook,  17  Wall. 
168,  and  cases  already  oited. 

The  thirty-sixth  count  differs  from  the  first  35  in  charging  the  in- 
tent with  which  the  offense  was  committed.  The  intent  is  charged 
to  be  "to  injure  and  defraud  the  said  association,  and  certain  persons 
to  the  grand  jurors  unknown."  This  follows  the  language  of  the 
statute. 

Clearly  it  is  possible  to  injure  and  defraud  the  association  or  its 
stockholders  or  other  persons  by  false  entries  in  its  account  of  profit 
and  loss.  The  charge  is  not  repugnant  or  impossible.  We  are  of 
opinion,  therefore,  that  the  first  86  counts  of  the  indictment,  being 
those  which  charge  false  entries  in  the  books  of  the  association,  suf- 
ficiently state  an  offense  under  section  5209.  It  follows  that  count 
117,  which  is  in  all  respects  similar  to  count  1,  and  count  118,  which 
is  in  all  respects  similar  to  count  86,  are  good  and  sufficient. 

We  shall  next  consider  count  numbered  77  and  the  similar  counts. 
That  portion  of  the  section  on  which  they  are  based  makes  it  an  of- 
fense for  the  president  or  other  officer  of  a  banking  assoeiation  to 
embezzle,  abstract,  or  willfully  misapply  the  moneys  of  the  associa- 
tion with  intent  to  injure  or  defraud  the  association,  or  any  company 
or  person. 

The  sevenly-seventh  count  of  the  indictment  charged  that  the  defend- 
ant being  president  of  the  association,  paid  to  a  certain  person  unknown 
the  sum  of  f  2,400  of  the  moneys  of  the  association  in  the  purchase  of 
40  shares  of  its  capital  stock,  which  stock,  so  parohased,  was  held  by 
the  defendant  in  trust  for  the  use  of  the  association,  and  the  same 
was  not  purchased  to  prevent  loss  on  any  debt  theretofore  con- 
tracted with  the  association  in  good  faith,  and  that  so  the  defendant 
did  willfully  misapply  the  moneys  of  the  association  with  intent  to 
injure  and  defraud  the  association  and  certain  persons  to  the  grand 
jurors  unknown.  The  question  is  propounded  to  us  whether  this 
count  sufficiently  describes  an  offense  under  section  9209  of  the 
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Revised  Statutes.  The  pnrcbase  of  its  own  stock  by  the  asBociation, 
except  to  secure  a  debt  due  it,  ia  forbidden  by  law.  Is  a  purchase 
for  the  use  of  a  banlting  association  of  its  own  stock  by  its  president, 
when  not  necessary  to  secure  a  debt  due  the  association,  a  willful 
misapplication  of  its  funds,  pivnisbable  by  section  5209?  We  think 
the  willful  misapplioatiou  made  an  offense  by  this  statute  means  a 
misapplication  for  the  use,  benefit,  or  gain  of  the  party  charged,  or 
o£  some  company  or  person  other  than  the  association.  Therefore, 
to  constitute  the  offense  of  willful  misapplication,  there  must  be  a 
conversion  to  his  own  use  or  the  use  of  some  one  else'  of  the  moneys 
and  funds  of  the  association  by  the  party  charged.  This  essential 
element  of  the  offense  is  not  averred  in  the  counts  under  considera- 
tion, but  is  negatived  by  the  averment  that  the  shares  purchased  by 
the  defendant  was  held  by  him  in  trust  for  the  nse  of  the  associa- 
tion, and  there  is  no  averment  of  a  oonversion  by  the  defendant  to 
his  own  use  or  the  use  of  any  other  person  of  the  funds  used  in  the 
purchase  of  the  shares.  The  ooonts,  therefore,  charge  maladminis- 
tration of  the  affairs  of  the  bank,  rather  than  criminal  misapplica- 
tion of  its  funds. 

If  we  hold  these  oonnts  to  be  good,  then  every  official  aot  of  any 
officer,  clerk,  or  agent  of  a  banking  association,  by  which  its  funds 
are  applied  in  a  way  not  authorized  by  law,  would  be  punishable 
under  section  5209.' 

For  instance,  section  5200  of  the  Bevised  Statutes  declares  that "  the 
total  liabilities  to  any  association  of  any  person,  *  *  *  for 
money  borrowed,  *  *  *  shall  at  no  time  exceed  one-tenth  part 
of  the  capital  stock  of  the  association  actually  paid  in."  Section 
5201  provides  that  no  association  shall  make  any  loan  or  discount 
on  the  security  of  the  Bbares  of  its  own  capital  stock,  unless  such 
security  shall  be  necessary  to  prevent  loss  on  a  previously-contracted 
debt.  If  the  counts  under  consideration  are  8ustained,'tben  every 
president,  director,  cashier,  teller,  clerk,  or  agent  of  a  banking  as- 
sociation, who  has  any  part  in  lending  the  money  of  the  association 
contrary  to  the  provisions  of  these  sections,  is  gmlty  of  a  criminal 
misapplication  of  its  funds. '  So,  by  section  5187  of  the  Bevised 
Statutes,  the  purposes  for  which  a  banking  association  may  purchase 
and  hold  real  estate  are  limited,  and  specifically  pointed  out.  If 
the  directors  of  a  banking  association  should  authorize  the  purchase 
of  a  piece  of  real  estate  for  its  use,  but  not  for  purposes  authorized 
by  the  statute,  even  though  with  intent  to  injure  some  corporate 
body  or  natural  person,  it  could  hardly  be  claimed  that  the  directors 
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^ho  made  the  order,  and  the  other  officers  or  agents  of  the  associa- 
tion who,  with  a  like  intent,  had  any  hand  in  making  the  purchase 
or  in  paying  ont  the  money  of  the  bank  therefor,  would  be  liable  to 
indictment  and  imprisonment  under  section  5209. 

The  act  charged  by  the  counts  under  consideration  are  precisely 
of  the  same  character  as  those  just  mentioned.  They  are  acts  of 
maladministration  of  the  affairs  of  the  association  by  its  officers. 
The  penalty  for  such  acts  is  prescribed  by  section  6239,  which  de- 
clares : 

"  If  the  directors  of  any  national  banking  association  shaD  knowingly  vio. 
late,  or  knowingly  permit  any  of  the  officers,  agents,  or  servants  of  the  associa- 
tion to  violate,  any  of  the  provisions  of  this  title,  ["National  Banks,"]  all  the 
rights,  prlvil^^,  and  franchisee  of  the  association  shall  be  hereby  forfeited. 
*  *  *  And  in  case  of  snob  violation,  every  director  who  participated  in 
or  assented  to  the  same  shall  be  held  liable  in  his  personal  and  individoal 
capacity  for  all  damages  which  the  association,  its  shareholdei's,  or  any  other 
person  shall  have  sustained  in  consequence  o'f  such  violation." 

We  are,  therefore,  of  opinion  that  the  willfnl  misapplication  of 
the  moneys  and  funds  of  the  banking  association,  which  is  made  an 
offense  by  seotion  5209,  means  something  different  from  the  acts  of 
official  maladministration  referred  to  in  section  5239,  and  it  must  be 
a  willful  misapplication  for  the  nse  or  benefit  of  the  party  charged, 
or  of  some  person  or  company  other  than  the  association,  with  intent 
to  injure  and  defraad  the  association  or  some  other  body  corporate, 
or  some  natural  person. 

As  the  counts  under  consideration,  namely,  count  77,  and  the  sim- 
ilar oonnts  down  to  and  including  count  96,  do  not  show  that  the 
willful  misapplication  therein  alleged  was  made  by  the  defendant  for 
his  own  use,  benefit,  or  advantage,  but  for  the  use  of  the  association, 
we  are  of  opinion  that  they  do  not  allege  an  offense  under  seotion 
5209,  and  are,  therefore,  insufficient  and  bad.  The  counts  are,  in 
onr  opinion,  bad  also  for  repugnancy.  They  aver  that  the  defend- 
ant purchased  the  shares  of  the  association  and  held  them  in  trust 
for  the  association.  This  charge,  without  further  averments,  is 
clearly  repugnant.  It  is  true  that  it  is  possible  for  an  officer  of  a 
banking  association,  with  intent  to  defraud  it,  to  misappropriate  its 
funds  in  the  purchase  for  its  use  of  its  own  stock.  But  the  coant 
which  avers  such  an  act  should  also  make  other  ayerments  to  show 
that  the  application  was  not  merely  a  use  of  the  money  for  the  ben- 
efit of  the  association  forbidden  bylaw,  but  a  criminal  misapplication, 
by  which  it  was  possible  that  the  association  could  be  defrauded. 
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"For  the  reasoiiB  assigiied,  the  coants  next  following,  nambered 
from  97  to  116,  inolasive,  which  are  similar  to  ootmt  77,  except  that 
they  severally  fail  to  aver  that  the  act  therein  charged  was  done  with 
intent  to  injure  and  defraud,  must  be  held  to  be  insufficient.  The 
counts  last  mentioned,  as  well  &b  the  counts  numbered  from  56  to  76, 
inclusive,  are  bad  for  the  further  reason  that  they  fail  to  aver  any 
intent  to  injure  and  defraud  mentioned  in  section  6209.  The  intent 
to  injure  and  defraud  is  an  essential  ingredient  to  every  offense  spec- 
ified in  the  section,  and  the  failure  to  aver  the  intent  is  a  fatal  defect 
in  the  counts  in  which  it  occurs. 

We  shall  next  consider  count  numbered  87  and  the  counts  wliioh 
e,tb  similar  to  it.  These  counts  simply  charge  that  the  defendant,  be- 
ing president  of  the  association,  willfully  misapplied  its  moneys  and 
funds  by  buying  therewith  certain  shares  of  ils  stock,  with  intent  to 
injure  and  defraud  the  association  and  certain  persons  to  the  grand 
jurors  unknown. 

The  words  "willfully  misapplied"  are,  so  far  as  we  know,  new  in 
statutes  creating  offenses,  and  they  are  not  used  in  describing  any 
offense  at  common  law.  They  have  no  settled  technical  meaning 
like  the  word  "embezzle,"  as  used  in  the  statutes,  or  the  words  "steal, 
take,  and  carry  away,"  as  used  at  common  law.  They  do  not,  there- 
fore, of  themselves  fully  and  dearly  set  forth  every  element  of  the 
offense  charged.  It  would  not  be  sufficient  simply  to  aver  that  the 
defendant  "willfully  misapplied",  the  funds  of  the  association.  This 
IB  well  settled  by  the  authorities  we  have  already  cited.  There  must 
be  averments  to  show  how  the  application  was  made  .and  that  it  was 
an  unlawful  one.  These  averments  the  pleader  has  in  these  counts 
attempted  to  make  by  charging  that  the  defendant  paid  out  the  funds 
of  the  association  in  the  purchase  of  its  own  stock.  But  this  is  not 
necessarily  an  unlawful  use  of  the  funds  of  the  association.  It  is  not 
every  purchsise  of  its  own  shares  by  an  association  that  is  forbidden. 
The  very  section  (5201)  and  sentence  of  the  statute  which  declares 
that  no  banking  association  shall  be  a  purchaser  of  its  own  shares, 
contains  the  exception  "unless  such  purchase  shall  be  necessary  to 
prevent  loss  upon  a  debt  previously  contracted  in  good  faith."  This 
exception  should  have  been  negatived  in  these  counts.  The  mle  of 
pleading,  as  laid  down  by  Mr.  Cbitty,  is  that  "when  a  statute  con- 
tains provisos  and  exceptions  in  distinct  clauses  it  is  not  necessary 
to  state  in  the  indictment  that  the  defendant  does  not  come  within 
the  exceptions,  or  to  negative  the  provisos  it  contains.  On  the  con- 
trary, if  the  exceptions  themselves  are  stated  in  the  enacting  clause 
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it  mil  be  necessary  to  negative  them  in  order  that  the  desoription  of 
the  orime  may  in  all  respects  correspond  with  the  statute."  1  Chit. 
Grim,  Law,  •388,  •284. 

Thus,  'where  a  statute  declared  that  if  one  on  the  Sabbath  day 
"shall  exercise  any  secular  labor,  bnsinesB,  or  employment,  except 
iQob  only  as  works  of  necessity  and  charity,  he  shall  be  punished," 
etc.,  a  negative  of  the  exception  was  held  indispensable.  State  v.  Bar- 
ker, 18  Yt.  195.  See,  aLso,  Com.  v.  Maxwell,  2  Pick.  189 ;  1  East,  167; 
Spieres  v.  Parker,  1  Term  R.  141;  QUI  v.  Soriveru,  1  Term  B.  27;  1 
Bish.  Crim.  Proo.  §  686. 

The  failure  of  the  counts  under  consideration  to  aver  that  the. pur- 
ehase  of  the  shares  of  the  association  was  not  necessary  to  prevent 
loss  upon  a  debt  previously  contracted  in  good  faith  is  a  fatal  defect. 
These  counts  merely  ohai^  that  the  defendant  willfully  misapplied 
the  funds  of  the  association,  and  then  aver  a  use  of  the  funds,  which, 
from  all  that  appears  to  the  contrary,  was  a  perfectly-lawful  appli- 
cation of  them.  The  result  is  that  no  offense  is  described  in  the 
counts  numbered  from  87  to  56,  inclusive,  and  that  they  are,  there- 
fore, insufficient  and  bad.  It  also  follows  that  counts  numbered  from 
57  to  76,  inclusive,  which  are  similar  to  tfaie  series  just  mentioned, 
except  that  they  contain  no  charge  of  intent  to  injure  and  defraud, 
are  also  bsid. 

What  we  have  said  disposes  of  all  the  questions  propounded  to  us 
which  it  is  necessary  that  we  should  answer.  We  answer  the  first, 
second,  seventh,  and  ninth  questions  in  the  affiraaative,  and  the  fifth, 
sixth,  and  eighth  questions  in  the  negative.  From  these  answers  it 
appears  that  all  the  counts  from  the  thirty-seventh  to  the  one  hun- 
dred and  eighteenth,  inclusive,  are  insufficient  and  bad.  We  there- 
fore decline  to  answer  the  third  and  fourth  questions,  which  relate 
to  the  same  ooouts.     V.  S.  v.  Biuszo,  18  Wall.  125. 


<108  U.  S.  1»2) 

Uhitbd  Statu  v.  Bbittoii  and  another.    (No.  411.) 

(April  2, 188S.) 
Bahkdts  Abbooiatiok— MisAFFLicATioir  OT  Firam — QasneiKKat. 

Woods,  J.  In  this  case  the  indictment  contained  two  counts. 
They  charged  a  conspiracy  between  James  H.  Britton  and  Barton 
Bates,  the  first  being  president  and  a  director  and  the  latter  a  director 
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of  the  same  banking  association,  to  misapply  its  funds  by  ibe  parchase 
therewith  of  the  shares  of  the  association.  The  first  count  described 
the  offense  which  defendants  conspired  to  commit  substantially  as  it 
is  set  forth  in  count  77,  and  the  second  count  described  the  offense 
as  the  same  is  set  forth  in  count  97,  in  the  case  just  decided. 

The  judges  of  the  circuit  court  were  divided  in  opinion  upon  the 
question  whether  the  counts  sufKciently  stated  an  offense  under  sec- 
tions 5309  and  5440  of  the  Revised  Statutes,  and  the  same  has  been 
duly  certified  to  us  for  oar  opinion.  What  we  have  said  in  the  case 
jast  decided  {U.  8.  ▼.  Britton,  ante,  513 J  disposes  of  this  question. 
We  answer  it  in  the  negative. 


(108  tJ.  8.  198) 

United  States  v.  Bbittoh.    (No.  407.) 

(April  2, 1883.) 

Katioraii  Bakkiho  Ahooiatiok— Ikboltent  Otftoxb  PBOooBnra  Disoonirr  or 

Hu  Own  Notb — Aiiix>wnra  Dkbtob  to  WrrHSRAw  Hjb  Fnin)»— 

Wn.LFai.  MiBAFFUcATTOir  or  Fnnix. 

Where  an  oflScer  of  s  banking  association,  being  insolvent,  submits  hia  own  note, 
with  an  insolTont  Indorser  as  security,  to  the  board  of  directors  for  discount, 
and  they,  lEnowing  the  facts,  order  it  to  be  discounted,  the  use  by  the  officer  of 
the  proceeds  of  the  discount  for  his  own  purposes  will  not  be  a  willful  misappli- 
cation  of  the  fun^  of  the  bank,  and  subject  him  to  a  criminal  prosecution  under 
section  5209  of  the  Revised  Statutes. 

A.  count  that  charges  that  defendant,  the  president  of  a  banking  association,  failed 
to  apply  certain  funds  standing  to  the  credit  of  a  debtor  of  such  association  to 
the  payments  of  his  indebtedness,  and  permitted-  such  debtor  to  withdraw  his 
funds  from  the  association  and  transfer  them  to  another  bank,  does  not  charge 
a  criminal  misapplication  bj  defendant  of  the  moneys  and  funds  of  the  associa- 
tion, and  ia  bad. 

On  a  Certificate  of  Division  in  Opinion  between  the  Judges  of  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Mis- 
souri. 

TLe  indictment  in  this  case  contained  three  counts.  It  was  found 
by  the  same  grand  jury  as  the  indictment  in  case  No.  406,  just  de- 
cided, [ante,  512,]  and  was  remitted  and  transferred  to  the  circuit 
court  in  like  manner. 

The  first  count  charged  that  the  defendant,  James  H.  Britton,  on 
March  24,  1877,  within  the  eastern  district  of  Missouri,  being  the 
president  and  a  director  of  the  National  Bank  of  the  State  of  Mis- 
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sonri,  the  same  being  a  national  banking  assooiation  organized  under 
the  aot  of  congress,  "did  cause  and  prooare  to  be  then  and  there  re« 
ceived  and  disconnted  by  said  association  a  certain  promissory  note, 
whioh  said  note  was  then  and  there  in  the  words  and  figures  follow- 
ing: 
•••20,835.  St.  Louis,  March  24. 1877. 

'•Four  months  after  date  I  promise  to  pay  to  the  order  of  Geo.  F.  Britton, 
negotiable  and  payable  at  the  Ifational  Bank  of  the  State  of  Missouri,  in  St. 
Louis,  twenty  thousand  eight  hundred  and  tbirty-flve  dollars,  for  value  re- 
ceived, without  defalcation  or  discount,  with  interest,  after  maturity,  at  the 
rate  of  ten  per  cent,  per  annum.  J.  H.  Britton." 

— ^that  the  note  was  indorsed  as  follows:  "Geo.  F.  Britton;"  that  the 
defendant  converted  to  his  own  use  the  proceeds  of  the  discount  of 
said  note,  to- wit,  the  sum  of  $20,251.63;  that  said  note,  when  so 
disconnted,  was  not  well  secured;  that  said  "James  H.  Britton,  and 
the  said  payee  and  indorser  of  said  no.te,  to-wit,  one  George  F.  Brit- 
ton, were  then  and  there  insolvent,  as  he,  the  said  James  H.  Britton, 
as  president  and  director  as  aforesaid,  then  and  there  well  knew;" 
and  that  said  James  H.  Britton,  by  procuring  said  note  to  be  dis- 
counted, and  by  applying  the  proceeds  of  said  discount  to  his  own 
use,  willfully  misapplied  the  said  sum  of  $20,251.63  of  the  money 
and  funds  of  said  association,  with  intent  then  and  there  to  defraud 
said  assooiation  and  certain  persons  to  the  grand  jurors  unknown. 

The  second  count  charged  that  on  June  2, 1877,  within  the  eastern 
district  of  Missouri,  one  George  F.  Britton  was  indebted  to  said  as- 
sociation in  the  sum  of  $79,480.23,  as  the  maker  of  five  promissory 
notes  then  unpaid;  that  said  indebtedness  of  George  F.  Britton  was 
known  to  James  H.  Britton,  president  and  director  of  said  association ; 
that  on  said  June  2,  1877,  said  notes  were  not  well  secured  and  said 
George  F.  Brittqn  was  insolvent,  both  of  which  facts  said  James  H. 
Britton  then  weU  knew.  Nevertheless,  said  James  H.  Britton,  as 
president  and  director  of  said  association,  did  then  and  there  receive 
and  discount  a  note  for  $800,  dated  June  2,  1877,  due  and  payable 
on  August  5,  1877,  si^ied  by  the  said  George  F.  Britton  as  maker, 
and  indorsed  by  him,  the  said  James  H.  Britton,  he  being  then  insolv- 
ent, as  he  then  well  knew;  that  said  James  H.  Britton  did  then  and 
there  pay  out  of  the  moneys  and  funds  of  said  association,  as  the  pro- 
ceeds of  said  discount,  to  the  said  George  F.  Britton,  the  sum  of 
$780.45,  contrary  to  the  form  of  the  statute,  etc. 

The  third  count  charged  that  on  May  18,  1877,  within  the  eastern 
district  of  Missouri,  said  James  H.  Britton  was  president  and  a  di- 
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rector  of  said  banking  asBooiation ;  that  from  April  13,  1873,  to  May 
18,  1877,  one  Alfred  M.  Britton  had  been  eontinaonsly  indebted  to 
said  association  in  the  sum  of  $37,122.67,  as  maker  of  a  certain  prom- 
issory note  daring  said  period,  owned  and  held  by  said  association,  and 
was  then  indebted  to  said  association  for  interest  past  due  on  said 
note  in  the  farther  sam  of  $4,529.01;  that  said  Alfred  M.  Britton  was 
on  said  May  1*8, 1877,  insolvent;  that  on  the  day  and  year  last  named 
there  was  in  the  moneys  and  fands  of  said  association  to  the  credit 
of  said  Alfred  M.  Britton  the  sam  of  $36,860.45;  that  said  James  H. 
Britton,  well  knowing  the  said  indebtedness  of  Alfred  M.  Britton  to 
said  association  and  his  said  insolvency,  failed  and  neglected  to  cause 
to  be  applied  to  the  said  indebtedness  of  said  Alfred  M.  Britton  the 
said  sum  of  $36,860.45,  so  as  aforesaid  in  the  moneys  and  fands  of 
said  association  to  the  credit  of  said  Alfred  M.  Britton,  and  did  then 
and  there  willfally  permit  said  Alfred  M.  Britton,  while  so  indebted, 
to  transfer  and  assign  said  sam  of  $36,860.45  to  the  credit  of  the  City 
National  Bank  of  Fort  Worth,  Texas.  "And  so  the  said  James  H. 
Britton  did  willfally  misapply  the  said  snm  of  $86,860.45  of  the  moneys 
of  said  association,  with  intent  to  injure  and  defraud  said  association 
and  certain  persons  to  the  grand  jurors  unknown,  contrary,"  etc. 

Upon  demurrer  to  the  indictment  the  judges  of  the  circuit  court 
were  divided  in  opinion  upon  the  question  whether  the  several  counts 
charged  with  sufficient  certainty  an  offense  under  section  5209  of 
the  Bevised  Statutes.  The  ease  eomes  to  this  court  apon  this  certifi- 
cate of  division. 

Asst.  Atty.  Oen.  Maury,  for  the  United  States. 

J.  B.  Henderton,  Oeo,  H.  Shields,  and  Chester  H.  Krvm,  for  de- 
fendants. 

Woods,  J.  It  is  not  alleged  in  the  first  count  that  the  J.  H.  Britton, 
maker  of  the  note  discounted,  was  the  James  H.  Britton  who  was 
president  and  a  director  of  the  association,  and  the  defendant  in  the 
indictment,  and  consequently  there  is  no  averment  that  the  maker  of 
the  note  was  insolvent.  Passing  by  this  defect,  and  assuming  that 
the  maker  of  the  note  is  the  defendant  in  this  case,  the  gravamen  of 
the  charge  is  that  defendant,  being  president  and  a  directer  of  the 
association,  and  being  insolvent,  procured  to  be  discounted  his*  own 
note,  the  same  dot  being  well  secured ;  the  payee  and  indorser  thereof 
being  also  insolvent,  which  h6,  the  defendant  well  knew.  The  in- 
criminating facts  are  that  the  note  was  not  well  secured,  and  that 
both  the  maker  and  indorser  were,  to  the  knowledge  of  the  defendant, 
insolvent  when  the  note  was  discounted.     The  question  is,  therefore. 
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presented  whether  the  procuring  of  the  disooant  of  such  a  note  by  an 
officer  of  the  association  is  a  villfal  misapplication  of  its  moneys 
within  the  meaning  of  the  law.  We  are  clearly  of  opinion  that  it  is 
not.     It  is  not  even  necessarily  a  fraud  on  the  association. 

One  branch  of  the  basiness  of  a  banking  association  is  the  die- 
counting  and  negotiating  of  promissory  notes,  and  this  is  to  be  done 
by  its  board  of  directors  or  duly-authorized  officers  or  agents.  Sec- 
tion 6186,  Bev.  St.  There  is  no  provision  of  the  statute  which 
forbids  the  discounting  of  a  note  not  well  secured,  or  both  the  maker 
and  indorser  of  which  are  insolvent.  It  is  within  the  discretion  of 
the  directors,  or  the  officers  or  agents  lawfully  appointed  by  them,  to 
discount  such  a  note  if  they  see  fit,  and  it  might,  under  certain  cir- 
cumstances, tend  to  the  advantage  of  the  association.  This  count 
does  not  charge  that  the  note  of  the  defendant  was  discounted  at  his 
instance,  without  the  authority  of  the  board  of  directors.  On  the 
contrary,  the  charge  is  that  he  caused  and  procured  it  to  be  dis- 
counted. This  implies  that  it  was  done  by  the  directors,  or  other 
duly-authorized  officers  or  agents.  It  is  not  alleged  that  the  discount 
was  procured  by  any  fraudulent  means.  From  all  that  appears,  the 
board  of  directors,  or  the  officer  or  agent  by  whom  the  note  was  dis- 
counted, may,  upon  knowledge  of  all  the  facts,  in  the  utmost  good 
faith  and  for  the  advantage  of  the  association,  have  decided  to  dis- 
count the  note.  The  discount  may  have  turned  out  to  be  a  benefit 
to  the  association,  for  there  is  no  averment  that  the  note  was  not  paid 
at  maturity,  or  that  the  association  suffered  any  loss  by  reason  of  its 
discount. 

But  whether  the  discounting  of  the  note  was  an  advantage  to  the 
association  or  not,  and  whether  the  note  was  paid  or  not,  are  imma- 
terial. If  an  officer  of  a  banking  association,  being  insolvent,  sub- 
mits his  own  note,  with  an  insolvent  indorser  as  security,  to  the  board 
of  directors  for  discount,  and  they,  knowing  the  facts,  order  it  to  be 
discounted,  it  would  apprpach  the  verge  of  absurdity  to  say  that  the 
use  by  the  officer  of  the  proceeds  of  the  discount  for  his  own  purposes, 
would  be  a  willful  misapplication  of  the  funds  of  the  bank,  and  sub- 
ject him  to  a  criminal  prosecution.  The  count  nnder  consideration 
charges  nothing  more  than  this  against  the  defendant.  We  are  of 
opinion,  therefore,  that  it  does  not  charge  an  offense  under  section 
5209  of  the  Revised  Statutes. 

What  we  have  said  in  reference  to  the  first  count  of  this  indict- 
ment also  applies  in  all  respects  to  the  seoond.  We  are,  therefcHre,. 
v.2— 84 
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of  opinion  that  it  also  does  not  charge  an  offense  under  section  5209. 

In  respect  to  the  third  count  we  observe  that  the  statute  (section 
5130,  clause  7)  places  the  conduct  of  the  business  of  banking 
associations  with  its  board  of  directors,  or  its  duly-authorized  officers 
or  agents.  Section  5146  provides  that  the  affairs  of  each  banking 
association  shall  be  managed  by  not  less  than  five  directors,  to  be 
chosen  by  the  shareholders.  It  is  alleged  in  this  count  that  the 
defendant  was  the  president  and  one  of  the  directors  of  the  associa- 
tion.  Bat  he  was  only  one  of  at  least  five  directors.  The  only  duties 
imposed  on  him  as  president  were  to  certify  payments  on  the  capital 
stock  of  the  association,  (section  5140,)  to  cause  to  be  kept  in  the 
office  where  the  business  of  the  association  was  transacted  a  list  of 
the  shareholders,  (section  5210,)  and  to  verify  by  his  oath  the  general 
reports  made  by  the  association  to  the  eomptroller  of  the  currency, 
(section  5211,)  and  the  reports  of  dividends  declared,  (section  5212.) 
It  is  nowhere  averred  in  this  count  that  the  defendant  was  the  duly- 
authorized  officer  or  agent  of  the  association,  whose  duty  it  was  to 
look  after  the  accounts  of  depositors,  to  apply  the  sums  standing  to 
their  credit  to  the  payment  of  their  obligations  to  the  association,  or 
to  prevent  the  withdniwal  or  transfer  of  their  deposits  while  they  con- 
tinued indebted  to  the  association,  or  that  he  was  even  charged  with 
a  general  superintendence  of  the  affairs  of  the  association.  Until  it 
is  shown  that  some  officer  or  agent  of  the  bank  was  duly  authorized 
to  take  charge  of  this  branch  of  the  business  of  the  association,  the 
presumption  is  that  it  was  the  duty  of  the  board  of  directors ;  and,  if 
such  was  the  fact,  the  defendant  was  powerless  to  prevent  the  trans- 
fer of  the  deposits  of  Alfred  M.  Britton  to  the  credit  of  the  City 
National  Bank  of  Fort  Worth.  At  all  events,  it  is  not  charged  that 
it  was  his  duty  to  prevent  such  transfer,  and  this  oonstitates  a  fatal 
defect  in  the  indictment. 

But  even  if  the  defendant  had  been  charged  with  the  duty  of  look- 
ing after  the  deposits  of  debtors  of  the  association  and  of  applying 
their  deposits  to  the  payment  of  their  debts,  we  do  not  think  that  the 
fact  that  he  permitted  Alfred  M.  Britton  while  indebted  to  the  as- 
sociation to  withdraw  and  assign  to  the  City  National  B^nk  of  Fort 
Worth  his  deposit,  would  constitute  a  .criminal  misapplication  by  the 
defendant  of  the  funds  of  the  association. 

The  count  charges  neither  application  nor  misapplication  by  the 
defendant  of  the  funds  of  the  association.  It  merely  charges  that  he 
failed  to  apply  certain  funds  standing  to  the  credit  of  Alfred  M.  Brit- 
ton to  the  payment  of  Britton's  debt.    It  charges  that  he  permitted 
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Alfred  M .  Britton  to  do  a  perfectly-lawfnl  act,  namely,  to  withdraw 
his  own  funds  from  the  association  and  transfer  them  to  another 
bank.  This  might  be  an  act  of  maladministration  on  the  part  of  the 
defendant.  It  might  show  neglect  of  official  duty,  indifference  to  the 
interests  of  the  association,  or  breach  of  trust,  and  subject  the  defend- 
ant to  the  severest  censure  and  to  removal  from  office;  but  to  call  it 
a  criminal  misapplication  by  him  of  the  moneys  and  funds  of  the  as- 
sociation,, would  be  to  stretch  the  words  of  this  highly-penal  statute 
beyond  all  reasonable  limits. 

In  our  judgment  the  count  under  consideration,  as  well  as  the  first 
and  second,  is  bad. 

We  therefore  answer  the  first,  third,  and  fourth  questions  sub- 
mitted to  us  by  the  judges  of  the  oirouit  court  in  the  negative. 


(108  U.  a  1*9} 

UainD  Statzs  v.  BBrrroH  and  another.     (No.  409.) 

(April  2, 188S.) 

OoRHFiBAOT  TO  Coioirr  Ofvbrbb  xsaisbi  UmTED  Statbs— National  BABxnro 

AaaooxATiON— PROOCKDra  Deoijlratiok  of  DmoEin) — Sbotion  fi204  or 

RsnsBD  SrATirrEa— Cohmon-Law  Oftsksbb. 

In  sn  indictment  for  conspiracy  under  section  6440  the  conspiracy  moat  be  suffi- 
ciently chai^ged.  It  cannot  be  aided  by  averments  of  acts  done  by  one  or  more 
of  tlie  conspirators  in  furtherance  of  the  conspiracy. 

A  conspiracy  entered  into  by  and  between  the  directors  of  a  banking  association  to 
misapply  the  moneys  of  tlie  association  by  procuring  the  declaration  by  the 
association  of  a  dividend  greater  than  the  net  profits,  in  violktion  of  section 
5204  of  the  Revised  Statutes,  is  not  a  criminal  offense  against  the  United 
States. 

There  are  no  common-law  offenses  against  the  United  States,  and  section  6204  of 
the  Revised  Statutes  does  not  itself  create  any  offense  against  the  United 
States. 

As  the  procuring  of  a  dividend  by  a  banking  association,  when  there  are  no  net 
proflts  to  pay  it,  is  not  a  willful  misapplication  of  the  moneys  and  funds  of  the 
association,  under  section  5209  of  the  Revised  Statutes,  a  conspiracy  to  com- 
mit such  act  is  not  made  punisliable  by  section  6440. 

On  a  Certificate  of  Division  in  Opinion  between  the  Judges  of  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Missouri. 
Section  54^0  of  the  Revised  Statutes  declares: 

"  If  two  or  more  persons  conspire    *    *    *    to  commit  any  offense  against 
the  United  States,    *    *    *    and  one  or  more  of  such  parties  do  any  act  to 
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effect  the  object  of  the  oonsplnu^,  all  the  parties  to  such  ooia^Tacy  shall  be 
liable  to  a  penalty  of  uot  less  than  $1,000,  and  to  ImpriBOument  not  more  than 
two  years. " 

Section  5209  of  the  Bevised  Statates  provides  as  follows: 
'*Evei7  president,  director,  cashier,  teller,  clerk,  or  agent  of  any"  banking 
"association  who  embezzles,  abstracts,  or  willfully  misapplies  any  of  the  mon- 
eys, funds,  or  credits  of  the  association,  *  *  *  or  who  makes  any  false 
entry  in  any  book,  report,  or  statement  of  the  association,  with  intent  in  either 
case  to  injure  or  defraud  the  association,  or  any  company,  body  politic  or  cor- 
porate, or  any  individual  person,  or  to  deceive  any  officer  of  the  association, 
or  any  agent  appointed  to  examine  the  afTairs  of  sach  association,  *  *  * 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  imprisoned  not  less 
than  five  years  nor  more  than  ten." 

The  defendants  were  indicted  ander  section  5440  of  the  Revised 
Statutes.  The  indictment  contained  two  ooonts.  The  first  count 
charged,  in  snbstanoe,  as  follows:  Th^t  Britton  was  the  president 
and  a  director  of  the  National  Bank  of  the  State  of  Missoori,  in  St. 
Louis,  a  national  banking  association  organized  under  the  act  of  con- 
gress, and  that  Bates  was  vice-president  and  a  director  of  the  same 
association;  that  Britton  and  Bates,  while  president  and  vioe-presi- 
dent  respectively,  and  directors  of  said  association,  did  conspire  with 
each  other  to  willfully  misapply  a  large  sum  of  money  belonging  to 
and  the  property  of  said  association,  to-wit,  the  sum  of  $87,500,  by 
means  of  procuring  to  be  made,  on  June  30,  1876,  by  the  said  asso- 
ciation,  a  dividend  of  3^  per  centum  on  the  capital  stock  of  the  asso- 
ciation, which  said  dividend  was  to  be  greater,  in  the  sum  of  $87,500, 
than  the  net  profits  of  said  association  on  hand  after  dedncting  from 
said  net  profits  the  amount  of  the  losses  and  bad  debts  of  the  asso- 
ciation existing  on  said  thirtieth  day  of  June. 

The  acts  done  to  effect  the  object  of  the  conspiracy  were,  in  Ba)> 
stance,  alleged  as  follows :  That  Britton  falsely  represented  to  ont 
Walsh,  who,  on  Jtine  30, 1876,  was  also  a  director  of  the  association, 
that  the  net  profits  of  the  association  were  on  that  day  sufficient  in 
amount  to  warrant  and  permit  the  declaration  of  said  dividend,  and 
did  thereby  induce  the  said  Walsh  to  assent  to  the  declaration  of  said 
dividend,  and  to  join,  on  said  June  SOtb,  as  such  director,  with  Britton 
and  Bates,  directors  as  aforesaid,  in  the  declaration  of  said  dividend, 
they,  the  said  Britton,  Bates  and  Walsh,  constituting  a  majority  in 
number  of  the  directors  of  said  association;  that,  to  effect  the  object  of 
said  conspiracy,  Britton  did  further,  npon  the  said  Jdhe  80th,  cause 
and  procure  to  be  made  by  one  Edward  P.  Curtis,  in  the  record  of 
the  proceedings  of  the  board  of  directors  of  said  association,  the  fol- 
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loving  entry:  "St.  Lotiis,  Jane  80,  1876.  Present,  Mesars.  Britton 
and  Walsh ;  Mr.  Bates  assenting  on  the  29th.  Ordered  that  a  divi- 
dend of  8^  per  oent.  be  declared  payable  on  the  tenth  proximo,  and 
that  the  transfer  books  be  closed  till  that  date.  Attest,  Edward  F. 
Curtis,  cashier;"  that  afterwards,  on  July  8,  1876,  in  farther  pursu- 
ance of  and  to  effect  the  object  of  said  conspiracy,  the  said  Britton 
and  Bates  did  each  receive  from  said  association,  and  convert  to  his 
own  use,  a  large  sum  of  money, — the  said  Britton  the  sum  of  $5,397, 
and  the  said  Bates  the  sum  of  |4,112. 

The  secmd  count  was  similar  to  the  first,  except  that  after  averring 
that  said  dividend  so  to  be  declared' on  said  June  30, 1876,  was  known 
to  be  false  and  fraudulent,  it  was  added  that  there  was  on  said  June 
80, 1876,  due  and  owing  to  said  association  certain  debts,  specifying 
them,  amounting  in  the  aggregate  to  the  sum  of  $797,214.29;  that 
upon  such  debts  there  was  owing  to  the  association,  then  past  due 
and  unpaid,  interest  for  a  period  of  six  months ;  that  said  debts 
were  "not  well  secured  and  in  process  of  collection,"  and  their  aggre- 
gate amount  was  largely  in  excess  of  the  net  profits  and  purported 
net  profits  of  said  association  then  on  hand,  as  said  Britton  and 
Bates  then  well  knew ;  and  that  said  debts  were  bad  debts  within  the 
meaning  of  section  5204  of  the  fievised  Statutes,  as  said  Britton  and 
Bates  then  well  knew. 

The  defendants  demurred  to  the  indictment.  Upon  the  hearing  of 
the  demurrer,  the  judges  of  the  circuit  court  were  divided  in  opinion 
upon  the  following  questions : 

(1)  Whether,  under  section  6209  of  the  Bevised  Statutes  of  the  United 
States,  it  was  necessaiy  to  aver  that  the  alleged  conspiracy  was  entered  into 
with  intent  to  injure  and  defraud;  and  whether  the  several  counts  in  this  in- 
dictment not  containing  the  said  allegations  are  good  and  sufficient  in  law. 

(2)  Whether  it  was  necessary  in  this  indictment,  in  addition  to  the  allega- 
tions charging  the  conspiracy  to  willfully  misapply  certain  funds  and  property 

•  of  the  association,  by  means  of  procuring  to  be  made  by  the  board  of  directors 
a  dividend,  as  alleged  in  the  indictment,  to  farther  allege  that  said  dividend 
was  in  pursuance  of  said  conspiracy  declared  and  made;  and,  if  so,  whether 
the  same  is  suffldently  charged  therein,  and  whether  it  is  also  necessary  to  al- 
lege that  said  dividend  was  fraudulent  when  declared,  and  also  when  paid. 

(3)  Whether,  under  section  5209  of  the  Bevised  Statutes  of  the  United 
States,  it  was  necessary  in  this  indictment  to  charge  that  the  funds  alleged  to 
have  been  misapplied  had  been  previously  intrusted  to  the  possession  of  the 
defendants. 

(4)  Whether  the  indictment  in  this  case  alleges  with  sufficient  certainty  that 
the  bank  had  no  net  profits  out  of  which  to  declare  and  pay  the  dividend  al- 
leged to  have  been  fraudulent. 
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(5)  Whether  the  said  defendants,  as  directors  of  the  said  banking  associa- 
tion, are  liable  to  the  penalties  provided  by  the  said  section  5209,  upon  proof 
that  they,  as  such  directors,  willfully  voted  for  the  declaration  of  a  dividend, 
knowing  that  there  were  no  net  profits  out  of  which  to  pay  the  same ;  and,  if 
liable,  must  the  indictnient  charge  that  such  dividend  was  ordered  or  voted 
for  with  intent  thereby  to  defraud  the  association  or  other  persons. 

Asst.  Atty.  Gen.  Maury,  for  the  United  States. 

S.  T.  Glover,  J.  R.  Shepley,  and  Cheater  H.  Krum,  for  BrittoB  and 
Bates. 

Woods,  J.  The  offense  charged  in  the  counts  of  this  indictment  is 
a  conspiracy.  This  offense  does  not  consist  of  both  the  conspiracy 
and  the  acts  done  to  effect  the  object  of  the  conspiracy,  bat  of  the 
conspiracy  alone.  The  provision  of  the  statute,  that  there  must  be 
an  act  done  to  effect  the  object  of  the  conspiracy,  merely  affords  a 
locut  pcenitetitia,  so  that  before  the  act  done  either  one  or  all  of  the 
parties  may  abandon  their  design,  and  thus  avoid  the  penalty  pre- 
scribed by  the  statute.  It  follows  as  a  rule  of  criminal  pleading  that 
in  an  indictment  for  conspiracy  under  section  5440,  the  conspiracy 
must  be  sufficiently  charged,  and  that  it  cannot  be  aided  by  the  aver- 
ments of  acts  done  by  one  or  more  of  the  conspirators  in  furtherance 
of  the  object  of  the  conspiracy.  Beg.  ▼.  King,  7  Q.  B.  782;  Com.  v. 
Shedd,  7  Gush.  614. 

The  charge  against  the  defendants  is  a  conspiracy  to  willfully  mis- 
apply the  funds  of  the  association.  It  is  alleged  in  the  counts  of  this 
indictment  that  they,  being  directors,  with  intent  to  defraud  the  as- 
sociation, did  conspire  to  willfully  misapply  its  moneys  and  funds  by 
procuring  to  be  declared  by  the  association  a  dividend  of  its  net 
profits,  when  there  were  no  net  profits  sufficient  in  amount  to  pay  it. 

Such  a  dividend  is  forbidden  by  section  5204  of  the  Revised  Stat- 
utes, which  declares  as  follows : 

"No  association,  or  any  member  thereof,  stiall,  daring  the  time  it  shall  con- 
tinue its  banking  operations,  withdraw  or  permit  to  be  withdrawn,  either  in  the  * 
form  of  dividends  or  otherwise,  any  portion  of  its  capital.  If  losses  have  at 
any  time  been  sustained  equal  to  or  exceeding  its  undivided  profits  then  on  hand 
no  dividend  shall  be  made,  and  no  dividend  shall  ever  be  made  by  any  asso- 
ciation while  it  continues  its  banking  operations,  to  an  amount  greater  than 
its  net  profits  then  on  hand,  deducting  therefrom  its  losses  and  bad  debts.  All 
debts  due  to  any  association  on  which  interest  is  past  due  and  unpaid  for  a 
period  of  six  months,  unless  the  same  are  well  secured  and  in  process  of  col- 
lection, shall  be  considered  bad  debts  within  the  meaning  of  this  section." 

We  are,  therefore,  to  inquire  whether  the  conspiracy  entered  into 
by  and  between  the  defendants  to  misapply  the  moneys  of  the  asso- 
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oiation  by  proonnng  the  declaration  by  the  assooiation  of  a  dividend 
greater  than  the  net  profits  of  the  assooiation  is  a  criminal  offense 
against  the  United  States.  There  are  no  common-law  offenses  against 
the  United  States,  {U.  S.  v.  Hudson,  7  Cranoh,  82;  U.  S.  v.  Coolidge,  1 
Wheat.  415;)  and  section  5204  does  not  of  itself  create  any  offense 
against  the  United  States.  Bat  it  is  contended  on  behalf  of  the 
United  States  that  the  procuring  of  a  dividend  to  be  declared  by  the 
assooiation  when  there  are  no  net  profits  to  pay  it  is  a  willful  misap- 
plication of  the  moneys  and  funds  of  the  association,  which  is  made 
an  offense  by  section  5209  of  the  Revised  Statutes,  and  that  a  con- 
spiraoy  to  commit  this  offense  is  made  punishable  by  section  5440. 
We  think  this  construction  of  the  statute  is  unwarranted,  and  that 
the  indictment  is  based  on  a  misconception  of  its  provisions. 

The  indictment  having  charged  a  conspiracy  between  the  defend- 
ants  to  misapply  the  moneys  of  the  association,  proceeds  to  aver  by 
what  means  the  misapplication  was  to  be  effected,  namely,  by  pro- 
curing to  be  declared  by  the  association  a  dividend  when  there  were 
no  net  profits  to  pay  it.  If  procuring  the  declaring  of  such  a  divi- 
dend  by  the  association  is  not  a  willful  misapplication  of  its  funds 
by  these  defendants,  then  the  indictment  charges  no  offense.  The 
declaring  of  a  dividend  by  the  association  when  there  were  no  net 
profits  to  pay  it,  is,  in  our  judgment,  not  a  criminal  misapplication 
of  its  funds.  It  is  an  aot  done  by  an  officer  of  the  association  in  his 
official  and  not  in  his  individual  capacity.  It  is,  therefore,  an  aot  of 
maladministration  and  nothing  more,  which,  while  it  may  subject 
the  association  to  a  forfeiture  of  its  charter,  and  the  directors  to  a 
personal  liability  for  damages  suffered  in  consequence  thereof  by  the 
association  or  its  shareholders,  does  not  render  them  liable  to  a  crim- 
inal prosecution.  The  aot  belongs  to  the  same  class  as  ^he  purchase 
by  a  banking  association  of  its  own  shares  when  not  necessary  to  pre- 
^  vent  a  loss  on  a. debt  due  it, which, in  case  No.  406,  just  decided,*  we 
held  not  to  be  a  criminal  misapplication  of  the  funds  of  the  associa- 
tion. If,  therefore,  the  indictment  had  charged  that  the  defendants 
had  misapplied  the  funds  of  the  association  by  themselves  declaring 
a  dividend,  when  there  were  no  net  profits  to,pay  it,  it  would  not  have 
charged  a  criminal  aot,  much  less  when  it  merely  charges  that  they 
conspired  to  procure  the  association  to  declare  a  dividend  nnder  like  cir- 
cumstances. So  that  it  appears  on  the  face  of  the  indictment  that  the 
conspiracy  charged  was  not  a  conspiracy  to  commit  an  offense  against 
the  United  States. 
•AnU,  612. 
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We  therefore  anewer  the  first  branoh  of  the  fifth  qaestion  pro- 
pounded to  as  by  the  jadges  of  the  oircait  court  in  the  negative. 

Our  opinion  is  that  ander  this  indictment  the  defendants  are  not 
"liable  to  the  penalties  provided  by  section  5209,  upon  proof  that 
they,  as  such  directors,  willfally  voted  for  the  declaration  of  a  divi- 
dend, knowing  there  were  no  net  profits  oat  of  whieh  to  pay  the 
same,"  because  this  is  not  the  offense  with  which  they  are  charged 
in  the  indictment.  And  as  they  are  charged  with  a  conspiracy  to  do 
an  act  which  is  not  an  offense,  we  are  of  opinion  that  no  penalties 
coold  be  inflicted  on  them  under  the  indictment. 

As  the  answer  we  have  given  to  this  question  is  fatal  to  the  indict- 
ment, it  is  not  necessary  for  us  to  answer  the  other  questiong  sent  to 
as  by  the  judges  of  the  oireuit  oourt. 


(108  U.  B.  >0T) 

In  case  No.  410,  (UKTran  Statbb  v.  Jambs  H.  BiOTTOir  and  Babtor 
Bates,)  on  certificate  of  division  in  opinion  from  the  same  court,  the 
indictment  contained  five  oounts,  all  substantially  similar  to  the 
counts  in  ease  409,  [ante,  581,]  just  disposed  of.  What  we  have 
said  in  reference  to  the  indictment  in  case  409  applies  to  the  indict- 
ment in  this  ease.  As  the  indictment  is  bad,  and  no  good  indict- 
ment can  be  framed  upon  the  facts  as  they  appear  therein,  it  is  un- 
necessary and  we  decline  to  answer  the  specific  questions  submitted 
to  us  by  the  jadges  of  the  oirooit  ooori.  27.  8,  t.  Buzm,  18  Wall. 
125. 


(107  V.  B.  4«7) 

Mbbbiak  «.  Uhitbd  Statm. 

(April  9,  1883.) 
SAia  Am  DKUVEBT— (JOHTBAOT  OOMWHUm. 

It  ia  s  fandamental  rule  that  in  the  construction  of  contracta  the  courts  may  look 
not  onlyto  the  language  Employed,  but  to  the  subject-matter  and  the  surround- 
ing circumstances,  and  may  avail  themselves  of  the  same  light  which  the  parties 
possessed  when  the  contract  was  made. 

When  the  circumstances  surrounding  the  making  of  a  oontmct  were  such  that 
neither  party  could  have  construed  it  as  one  of  the  parties  claims  it  should 
have  been  construed,  the  court  must  reject  that  construction  and  seek  one  fairly 
justified  by  the  language  of  the  contract,  more  consistent  with  the  circum- 
stances of  the  case. 
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When  appellant  and  H.  were  the  lowest  bidders  for  furnishing  oats  to  a  military 
station  and  H.'b  bids  for  fnmisbing  2,620,000  pounds,  and  appellant's  bids  for 
furnishing  1,600,000  poundswere  accepted,  and  the  contracts  executed  provided 
that  each  should  furnish  the  amounts  for  which  hia  bids  had  been  accepted, 
more  or  less,  "or  such  other  quantity,  more  or  less,  as  may  be  required  from 
time  to  time  for  the  wants  of  such  station  between  the  first  day  of  July,  1877, 
and  the  thirty-first  of  December,  1877,  in  such  quantities  and  at  such  times  as 
the  receiving  officer  may  require,"  the  appellant  was  not  bound  to  deliver  or 
the  United  States  to  receive  in  additton  to  1,600,000  pounda  for  which  his  bid 
was  accepted,  all  the  oat*  needed  between  the  date*  mentioned,  but  only  such  other 
quantity,  more  or  less,  in  addition  to  the  specific  quantity  named,  as  might  be 
needed  from  time  to  time  for  the  wants  of  the  station  and  as  he  might  be  re- 
quired to  deliver. 

Appeal  from  the  Court  of  Claims. 

The  appellant  brought  suit  in  the  eoart  of  claims  against  the 
United  States  to  recover  damages  for  the  breaoh  by  the  United  States 
of  a  contract  by  which  the  appellant  E^eed  to  sell  and  deliver  and 
the  United  States  to  receive  and  pay  for  a  quantity  of  oats.  The  court 
of  claims,  after  hearing  the  case,  dismissed  the  claimant's  petition, 
and  from  its  judgment  this  appeal  was  taken  by  him. 

The  court  of  claims  found  the  following  facts : 

The  chief  quartermaster  of  the  military  department  of  Dakota  published  an 
advertisement,  the  parts  of  which  and  of  ttie  circular  therein  referred  to  mate- 
rial to  this  case  were  as  follows: 

"Chief  Quabtermasteb's  Oitiob. 

"  St.  Paul,  Minn.,  March  1, 1877. 

"Sealed  proposals  in  triplicate,  subject  to  the  usual  conditions,  will  be  re- 
ceived at  this  office  «  *  *  until  12  o'clock  noon,  on  the  twenty-sixth  day 
of  April,  at  which  time  they  will  be  opened  in  the  presence  of  bidders,  •  •  • 
for  furnishing  and  delivering  of  wood,  coal,  grain,  hay,  and  straw,  required 
during  the  fiscal  year  commencing  July  1, 1877,  and  ending  June  80,  1878,  at 
the  following  posts  and  stations,  viz.:  (Here  follows  a  list  of  the  posts  and 
stations  for  which  the  supplies  were  required.) 

"Separate  bids  should  be  made  for  each  pose  and  for  each  class  of  supplies. 
*  *  ♦  The  government  reserves  the  right  to  reject  any  and  all  bids.  In 
bidding  for  grain,  bidders  will  state  the  rate  per  100  pounds  and  not  per 
bnsheL 

"Blank  proposals  and  printed  circulars  stating  the  kind  and  estimated 
quantitira  required  at  each  post,  and  giving  full  instructions  as  to  the  man- 
ner of  bidding,  conditions  to  be  observed  by  bidders,  and  terms  of  contract 
and  payment,  will  be  furnished  on  application,"  etc 

The  circular  referred  to  contained  these  olanses : 

"  The  foUowing  are  the  estimated  quantities  of  supplies  that  will  be  re- 
quired at  each  post,  but  the  government  reserves  the  right  to  increase  or  di- 
minish the  same  at  any  time  during  the  continuance  of  the  contract,  and  to 
require  deliveries  to  be  made  at  such  times  and  in  such  quantities  as  the  pub- 
lic service  mav  demand :  Fort  Abraham  Lincoln,  D.  T.,  2,404,000  pounds  oats ; 
Fort  Buford,  D.  T.,  256,000  pounds  oats;  Cheyenne  Agency,  D.  T.,  131,000 
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pounds  oats;  Camp  Hancock,  D.  T.,  5,400  pounds  oats;  Lower  Brule  Agency, 
D.  T.,  34,300  pounds  oats ;  Fort  Randall,  D.  T.,  233,000  pounds  oats ;  Fort  Bice, 
D.  T.,  1,000,000  pounds  oats;  Standing  Bock  Agency,  D.  T^  255,()00  pounds 
oats;  Fort  Stevenson,  D.  T.,  96,000  pounds  cats;  Fort  Sully,  D.  T^  50,000 
pounds  oats. 

*■  Proposals  are  invited  for  the  furnishing  and  delivering  "  of  "  grain  for 
Forts  Abraham  Lincoln,  Buf  ord,  Bandall,  Rice,  etc.,  etc.,  either  at  Sioux  City, 
Yankton,  Bismarck,  or  Fort  Abraham  Lincoln." 

In  accordance  with  the  advertisement  one  Hall  proposed  to  famish  4,000,- 
000  pounds  of  oats,  to  be  delivered  at  Bismarck,  for  $2.25  cents  per  100 
pounds ;  and  the  appellant  proposed  to  furnish,  at  the  same  place,  1,600,000 
pounds  of  oats  at  82.23  7-16  cents  per  100  pounds,  a  like  quantity  at  'S2.-28i, 
another  like  quantity  at  •2.31,  and  another  like  quantity  at  92.37,  making  the 
entire  quantity  which  he  bid  to  furnish  and  deliver  6,400,000. 

On  May  18, 1877,  an  award  was  made  to  the  appellant  for  furnishing  and 
delivering  at  Bismarck  1,000,000  pounds  of  oats  at  $2.23  7-16  per  100  pounds. 
On  June  27th  an  award  was  made  to  Hall  for  furnishing  and  delivering  at 
Bismarck  2,620,000  pounds  of  oats  at  $2.25  per  100  pounds,  and  on  the  same 
day  a  farther  award  was  made  to  tlie  appellant  for  furnishing  and  delivering, 
at  the  same  place  600,000  pounds  of  oats  at  $2.23  7-16  per  100  ponnds. 

On  June  29, 1877,  the  contract  on  which  the  action  was  brought  was  exe- 
cuted by  the  appellant  and  by  the  quartermaster  in  behalf  of  the  United 
States.  It  was  made  on  a  printed  blank  furnished  by  the  quartermaster. 
The  first  article  of  agreement  was  as  follows: 

"Art.  1.  That  the  said  JohnL.  Merriam,  his  heirs,  assigns,  administrators, 
and  executors,  shall  supply,  or  cause  to  be  supplied  and  delivered  to  the  quar- 
termaster's department  at  the  military  station  of  Bismarck,  D.  T.,  600,000 
pounds,  more  or  less,  of  oats,  at  two  dollars  and  twenty-three  and  seven- 
sixteenths  cents  ($2.23  7-16) per  100  pounds;  the  oats  to  be  of  good  merchant- 
able quality,  free  from  dirt  or  other  foreign  matter,  and  to  be  delivered  in 
good,  new  burlap  sacks,  each  sack  to  contain  no  greater  quantity  than  128 
pounds,  or  such  other  quantity,  more  or  less,  as  may  be  required  from  time 
to  time  for  the  wants  of  said  station,  between  the  first  day  of  July,  1877, 
and  the  thirty-first  day  of  December,  1877,  in  such  quantities  and  at  such 
times  as  the  receiving  oflBcer  may  require:  provided,  that  this  contract  is 
approved  by  the  commanding  generals  of  the  department  of  Dakota,  and  of 
the  military  division  of  the  Missouri;  otherwise  not  until  such  approval  is 
obtained." 

The  appellant  had  previously,  in  accordance  with  the  award  to  him,  dated 
May  18,  1877,  entered  into  another  contract  with  the  quartermaster  acting 
on  behalf  of  the  United  States,  bearing  date  May  15, 1877,  for  the  delivery  of 
1,000,000  pounds  of  oats,  which  was  identical  in  terms  with  the  above-men- 
tioned contract  of  June,  29,  1877,  except  that  the  words  "  or  such  other 
quantity,  more  or  less,  as  may  be  required  from  time  to  time  for  the  wants 
of  said  station,  between  the  first  day  of  July,  1877,  and  the  thirty-first  day  of 
December,  1877,  in  such  quantities  and  at  such  times  as  the  receiving  ofiBcer 
may  require,"  found  in  article  1,  were  omitted. 

Two  other  contracts,  dated  June  29, 1877,  were  made  between  said  quarter- 
master and  said  Hall,  in  accordance  with  his  said  bid, — one  for  the  delivery  of 
665,000  pounds  of  oats,  and  the  other  for  the  delivery  of  1,955,000  pounds. 
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each  at  S2.25  per  one  hundred  pounds;  and  in  oUier  respeota  the  two  con- 
.  tracts  were  identical  in  form  with  those  of  the  appellant,  the  one  first  above 
mentioned  having  the  same  words  omitted  which  were  omitted  from  the 
appellant's  contract  of  May  15,  1877,  and  the  other  containing  them. 

There  were  delivered  at  Bismarck,  as  under  the  two  contracts  of  Hall,  bj 
parties  other  than  the  appellant,  3,116,616  pounds  of  oats,  between  July  1, 
1877,  and  December  31, 1877. 

The  claimant,  after  the  execution  of  his  said  contracts  respectively,  com- 
menced delivering  oats  thereunder,  and  by  July  12, 1877,  had  delivered  more 
than  1,600,000  pounds  specifically  mentioned  in  the  two  contracts,  the  excess 
having  been  received  by  the  acting  assistant  quartermaster  at  Bismarck  by 
mistake,  and  he  was  paid  in  full  for  all  that  he  had  delivered. 

.Subsequently  he  offered  to  deliver  nine  car-loads  of  oats,  but  th^  were 
refused. 

2feither  the  receiving  officer  nor  any  other  officer  of  the  defendants  re- 
quired the  appellant  to  supply  for  the  wants  of  said  station  any  other  quan- 
tity of  oats  than  that  specifically  mentioned  in  the  contract  sued  on ;  and  the 
appellant  did  not  ask  to  be  informed  whether  or  not  any  other  quantity  would 
be  required,  and  although  he  repeatedly  offered  the  several  car-loads  of  oats 
above  mentioned  to  the  acting  assistant  .quartermaster,  and  requested  him 
to  take  them  in  order  to  clear  up  all  he  bad  at  Bismarck,  and  get  the  railroad 
company's  cars  utiloaded,  he  never  demanded  it  as  a  right  under  his  con- 
tract. 

The  appellant  had  the  means  to  deliver  oats  within  the  time  mentioned  in 
his  contract  to  the  full  extent  of  the  quantity  delivered  under  Hall's  contract 
by  other  parties,  in  addition  to  that  which  was  received  from  him,  had  he 
been  required  and  permitted  so  to  do,  and  was  ready  and  willing  to  make  such 
delivery,  although  he  gave  the  defendant's  officers  no  notice  to  that  effect, 
and  made  no  other  offers  than  that  above  set  forth. 

The  appellant  suffered  some  loss  by  reason  of  the  non-receipt  by  the  de- 
fendants of  the  several  car-loads  of  oats  above  mentioned,  and  by  being 
obliged  to  sell  the  same  to  other  parties;  and  some  loss  of  profits  which  he 
would  have  made  if  he  had  delivered  at  the  contract  price  oats  to  the  extent 
of  the  quantity  received  by  the  defendants  under  said  Hall's  contracts,  in 
'addition  to  the  quantity  which  he  did  deliver,  and  for  which  he  was  paid. 

J.  B.  Sanborn  and  Oeo.  A.  King,  for  appellant. 

Sol.  Oen.  PhiUips,  for  appellee. 

Woods,  J.  The  contention  of  the  appellant  is  that  nnder  that 
olanse  of  the  contract  Bued  on  which  provided  as  follows :  "said  Mer- 
ziam  shall  supply  600,000  poands,  more  or  less,  of  oats,  *  *  * 
or  such  other  quantity,  more  or  less,  as  may  be  required  from  time 
to  time  for  the  wants  of  snch  station  between  the  first  day  of  July, 
1877,  and  the  thirty-first  day  of  December,  1877,  in  such  quantities 
and  at  snch  times  as  the  receiving  officer  may  require," — ^he  was  bound 
to  deliver,  and  the  United  States  to  receive,  in  addition  to  the  1,600,- 
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000  for  which  his  bid  was  accepted,  all  the  oata  peeded  for  the  wants 
of  the  station  between  the  dates  mentioned.  And  as  it  appears  from  - 
the  finding  of  the  court  of  claims  that  a  large  quantity  of  oats  over 
and  above  that  received  from  the  appellant  was  received  at  Bis- 
marck between  the  dates  mentioned,  under  the  contract  made  with 
Hall,  and  that  appellant's  offer  to  furnish  a  quantity  of  oats  in  ad<- 
dition  to  the  amount  specifically  mentioned  in  his  contract  was  de- 
clined; that  a  breach  of  his  contract  is  shown,  for  which  he  is 
entitled  to  damages.  It  is  contended  on  behalf  of  the  United  States 
that  under  the  contract  sued  on  the  appellant  was  bound  to  deliver, 
and  the  United  States  to  receive,  1,600,000  pounds  of  oats,  and  no 
more,  unless  required  to  do  so  by  the  quartermaster.'  The  only  ques- 
tion presented  by  the  record  is  which  of  these  two  constructions  of 
the  contract  is  the  true  one. 

It  is  a  fundamental  rule  that  in  the  construction  of  contracts  the 
courts  may  look  not  only  to  the  language  employed,  but  to  the  sub- 
ject-matter and  the  surrounding  eiroumstances,  and  may  avail  them- 
selves of  the  same  light  which  the  parties  possessed  when  the  con- 
tract was  made.  Nash  v.  Towne,  6  Wall.  689;  Barreda  v.  Silgbee, 
21  How.  146;  Shore  v.  WiUon,  9  Clark  &  P.  *858,  *555;  McDonald  v. 
LongboUom,  1  El.  &  El.  987;  Munford  v.  Oething,  29  Law  J.  C.  P. 
110;  Cdrr  v.  Mantefiore,  6  B.  &  S.  408;  Brawley  t.  U.  S.  96  U.  8. 
168. 

Thus,  in  the  case  of  Doe  v.  Burt,  1  Term  B.  701,  where  a  lease  had 
been  made  by  the  plaintiff  to  the  defendant  of  part  of  a  messuage,  to- 
gether with  a  piece  of  ground  thereunto  adjoining,  which  piece  of 
ground  was  used  as  a  yard,  and  beneath  the  yard  was  a  cellar  occu- 
pied by  a  third  party  under  a  lease  previously  granted  to  him  by  the 
plaintiff,  and  the  occupant  of  the  cellar  continued  to  reside  in  it  and 
to  pay  rent  to  the  plaintiff  for  three  or  four  year?  after  the  latter  had 
demised  the  yard  to  the  defendant,  but  his  lease  having  expired,  and 
he  having  quitted  the  cellar,  the  defendant  took  possession  of  it,  con- 
tending that  the  cellar  had  passed  to  him  by  the  demise  of  the  yard, 
the  court  held  that  parol  evidence  of  the  surrounding  eiroumstances 
was  admissible  to  show  that  it  did  not  pass. 

Availing  ourselves  of  the  light  thrown  on  the  contract  in  this  case 
by  the  circumstances  under  which  it  was  made,  we  are  of  opinion  that 
the  oonstruetion  claimed  for  it  by  the  appellant  cannot  be  sustained. 

The  specific  quantity  of  oats  to  be  delivered  at  Bismarck,  for  which 
the  circular  for  the  information  of  bidders  invited  proposals,  was 
4,464,700  pounds.     The  appellant  made  bids  for  6,400,000  pounds; 


Digitized  by 


Google 


MBBBIAM  V.  OHITBD   8TATBS.  541 

1,600,000  poandB  of  which  were  at  the  price  of  (2.33  7-16  per  hun- 
dred pounds,  1,600,000  at  $3.28^  per  hnndred  pounds,  and  the  resi- 
due at  Btill  higher  prices.  His  bid  for  1,600,000  pounds  at  $2.23  7-16 
per  hundred  pounds  was  the  only  bid  made  by  him  which  was  ac- 
cepted. The  bid  of  Hall  was  at  the  same  time  accepted  for  2,620,- 
000  pounds  at  (2.25  per  hundred  pounds,  and  contracts  were  made 
with  him  for  the  delivery  of  that  amount.  It  thus  appears  that  the 
lowest  bids  were  accepted  and  contracts  made  in  accordance  there- 
with. The  contracts  made  with  both  the  appellant  and  Hall  were 
identical  in  form.  The  bids  accepted  fell  a  little  shprt  of  the  entire 
quantity  for  which  bids  were  asked.  The  appellant  now  insists  that  by 
reason  of  the  clause  in  his  second  contract,  by  which,  in  addition  to 
the  specific  quantity  of  oats  therein  mentioned,  he  agreed  to  supply 
such  other  quantity,  more  or  less,  as  might  be  required  for  the  wants 
of  said  station,  and  which  also  was  found  in  the  second  contract  made 
with  Hall,  the  United  States  were  bound  to  receive  from  him  oats  for 
which  his  bid  was  not  accepted,  and  for  the  delivery  of  which  the  bid 
of  Hall,  lower  than  bis  own,  was  accepted.  It  is  perfectly  clear,  from 
these  circumstances,  that  the  officers  of  the  United  States  who  had 
this  matter  in  charge  did  not  undetstand  the  contract  with  appellant 
as  he  now  claims  to  construe  it.  In  other  words,  they  did  not  intend 
to  contract  with  two  different  persons  for  twice  the  quantity  of  oats 
needed  for  the  wants  of  the  station.  Nor  did  they  intend,  after  mak- 
ing awards  to  two  different  bidders  for  specific  quantities  of  oats,  to 
disregard  the  awards  and  enter  into  contracts  by  which  the  higher 
bidder  should  supply  all  the  oats. 

We  think  the  facts  found  by  the  court  of  claims  show  also  that 
the  construction  now  claimed  by  the  appellant  could  not  have  been 
his  understanding  of  the  contract  when  it  was  made.  The  adver- 
tisement calling  for  bids  announced  that  they  would  be  opened  in 
the  presence  of  bidders.  The  appellant  bid  to  furnish  6,400,000 
pounds  of  oats.  His  bid  was  accepted  for  only  1,600,000  pounds 
out  of  the  4,464,700  pounds  for  which  bids  were  specifically  invited. 
On  the  same  day  on  which  the  contract  sued  on  was  executed,  the 
same  quartermaster  executed  two  contracts  with  Hall  for  the  oats, 
the  furnishing  of  which  had  been  awarded  to  him. 

It  is  not  specifically  found  by  the  court  of  claims  that  the  appel- 
lant knew  that  the  bids  of  Hall  for  nearly  all  .the  oats  needed  at  the 
station,  not  awarded  the  appellant,  had  been  accepted,  nor  that  he 
knew  that  contracts  had  been  made  with  Hall  for  the  delivery  of  the 
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oats  in  aooordanoe  with  the  awards  made  to  him.  Bat  he  knew  that 
his  own  bid  was  accepted  for  less  than  half  the  quantity  for  which 
bids  were  invited.  He  most  have  known,  therefore,  that  he  had  a 
successful  competitor  in  the  biddings,  and  he  mast  have  known  that 
a  contract  had  been  made  with  bis  successfol  competitor  for  the  de- 
livery  of  the  oats,  for  which  the  bid  of  the  latter  was  accepted;  for 
the  printed  circular  informed  him  that  the  bidder  whose  proposal 
was  accepted  would  be  required  to  enter  into  a  contract  to  perform 
his  bid,  and  he  himself  had  been  required  to  execute  a  contract  to 
deliver  the  oats  which  it  was  awarded  to  him  to  furnish. 

These  facts  being  known  to  appellant,  he  coald  not  have  ander- 
stood  the  contract  sued  on,  which  was  made  on  the  same  day  as  the 
contract  with  Hall,  as  he  now  contends  it  should  be  interpreted.  If; 
therefore,  the  circumstances  surrounding  thet.  making  of  the  contract 
were  such  that  neither  party  to  it  could  have  construed  it  as  the  ap- 
pellant now  claims  it  should  have  been  construed,  we  must  reject 
that  construction  and  seek  one  fairly  justified  by  the  language  of  the 
contract,  more  consistent  with  the  circumstances  of  the  case.  Under 
the  light  of  these  circumstances  it  is  clear  that  the  contract  bound 
the  appellant  to  deliver,  in  addition  to  the  specific  quantity  named, 
such  other  quantity,  more  or  less,  of  oats  as  might  be  needed  from 
time  to  time  for  the  wants  of  the  station,  and  as  he  might  be  required 
to  deliver.  That  such  was  the  appellant's  understanding  of  the  con- 
tract is  evident  from  the  further  fact  found  by  the  court  of  claims, 
that  the  appellant  never  asked  to  be  informed  whether  or  not  any 
other  oats  above  the  quantity  specifically  mentioned  in  his  contract 
would  be  required ;  and  when  he  offered  the  nine  car-loads  of  oats 
to  the  receiving  officer  he  requested  him  to  take  them  in  order  to  clear 
up  all  he  had  at  Bismarck  and  get  the  railroad  company's  cars  un- 
loaded, but  never  claimed  that  be  had  the  right  to  deliver  the  oats 
under  his  contract.  It  is,  therefore,  plain  that  the  interpretation  he 
now  puts  on  his  contract  is  an  after-thought,  and  is  not  the  interpre- 
tation put  upon  it  by  the  parties  when  it  was  executed. 

The  construction  we  have  put  upon  the  contract  does  no  violence 
to  its  language.  The  provision  that  the  oats  required  for  the  wants 
of  the  station,  over  and  above  the  quantity  specifically  mentioned  in 
the  contract,  were  to  be  delivered  in  such  quantities  and  at  such 
times  as  the  receiving  officer  might  require,  may  well  be  construed  to 
leave  with  that  officer  a  discretion  to  call  for  the  additional  oats  or 
not,  as  ini  his  judgment  they  were  or  were  not  necessary  for  the 
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wants  of  the  station;  and  if  he  reqnired  none  the  appellant  was  bound 
to  deliver  and  the  United  States  to  receive  none. 

We  are  of  opinion  that  the  oonrt  of  claims  was  rigy  in  dismissing 
the  petition  of  the  appellant.  Its  judgment  must,  therefore,  be 
affirmed. 


(108  U.  a  SM) 

DuiBioT  or  CoLxniBU  v.  WAsmNOToii  Mabxbt  Co. 

(April  9, 1883.) 

Chabtsb  ov  WABRnroTON  Masxet  OoMPAinr— A(7F  of  Mat  20,  1870— Po\tsr 

or  OoxaBBBS  to  Ai/tbr— Ueduotion  07  Rbntaii  bt  AaREBMaKV — Site 

TOB  DiBTSiOT  OnncBS— Act  of  Habch  3, 1873. 

Certain  public  land  in  Wasliington  City  was  by  the  act  of  congress  of  May  20, 
1870,  incorporating  the  Wasliington  Market  Company,  granted  to  said  market 
company  for  99  years  at  an  annual  rental  of  $26,000,  to  be  paid  to  the  District 
of  Columbia,  to  be  set  apart  and  expended  in  the  support  and  relief  of  the 
poor  of  said  district.  A  clause  in  the  deficiency  appropriation  act  of  March 
3, 1873,  appropriated  |7C,000  to  be  paid  to  the  District  of  Columbia  as  compen- 
sation for  its  interest  in  the  city  hall  buildings,  to  be  applied  only  in  the  erec- 
tion of  other  suitable  buildings  for  the  district  offices,  and  providing  that  no 
part  of  such  amount  should  be  expended  in  the  purchase  of  a  site  for  such 
buildings,  and  that  no  public  land  was  thereby  granted  for  that  purpose,  but 
that  the  governor  and  board  of  public  works  of  the  district  were  the-eby  au- 
thorized to  make  arrangementt  to  secure  auffieient  land  fronting  on  Pennsylvania 
ftnd  Louisiana  avenues,  between  Seventh  and  Ninth  streets,  being  the  same  land 
already  granted  to  tKe  Wathington  Market  Company.  An  agreement  was  en- 
tered into  on  March  18, 1873,  between  the  governor  and  the  board  of  public 
works  and  the  Washington  Market  Company,  whereby  sufficient  land  was  to 
be  conveyed  by  the  market  company  to  the  District  of  Columbia,  and  the  dis- 
trict was  tb  assume  and  fulfill  all  the  obligations  by  the  act  of  May  20, 1870, 
imposed  upon  the  market  company,  except  the  payment  of  $7,500  annually  by 
the  market  company  to  the  District  of  Columbia  instead  of  the  original  rental ; 
and,  in  pursuance  of  the  arrangement,  on  the  same  day  the  market  company 
released  and  quitclaimed  the  land  to  the  district.    EM— 

(1)  That  the  act  incorporating  the  Washington  Market  Company  and  fixing  the 
terms  for  their  use  of  the  public  property  granted  to  them  did  not  establish  an 
irrevocable  charitable  trust  for  the  poor  of  Washington  City,  and  thereby  dis- 
able congress  from  authorizing  any  subsequent  changes  in  the  mode  and  con- 
ditions of  that  grant. 

(8)  That  as  the  act  of  March  3, 1873,  by  designating  the  property  granted  to  the 
Washington  Market  Company  as  the  property  to  be  procured  by  the  authorities 
of  the  District  of  Columbia  for  the  purpose  of  erecting  buildings  for  the  dis- 
trict offices,  authorized  them  to  snter  into  the  agreement  with  thd  market 
company,  such  agreement  was  valid. 

9)  That  as  no  other  consideration  for  the  conveyance  of  the  land  by  the  market 
company  was  possible  under  the  provisions  of  such  act,  except  the  reduction 
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of  rent  contemplated  by  the  agreement,  aaeh  redaction  was  lawful  and 
should  be  allowed,  in  an  action  against  the  market  company  to  recover  the  full 
amount  as  fixed  by  the  act  of  May  20, 1870. 

m 

In  Error  to  the  Snpreme  Gonrt  of  the  District  of  Golnmbia. 

A.  G.  Riddeli  and  H.  E.  DavU,  for  plaintiff  in  error. 

Wm.  Birney  and  B.  F.  Butler,  for  defendant  in  error. 

Matthews,  J.  The  object  of  this  action  was  to  recover  the  snm 
of  $53,847.23y  with  interest,  alleged  to  be  dae  from  the  Washington 
Market  (Jompany,  by  virtue  of  the  terms  of  its  charter,  to  the  city  of 
Washington,  of  which  the  plaintiff  in  error  is  the  legal  snocessor. 
The  act  of  congress  to  incorporate  the  Washington  Market  Company 
(16  St.  at  Large,  124)  took  efCeot  May  20, 1870.  By  the  second  see- 
tion  it  was  enacted  that  the  company — 

"  Is  hereby  anthorized  and  empowered  to  locate  and  construet  a  suitable 
building  or  buildings  upon  the  following-described  grounds,  namely,  com- 
mencing at  the  intersection  of  the  center  line  of  B  street  north  with  the  west 
line  of  Seventh  street  west;  running  thence  north  along  the  west  side  of  Sev- 
enth street  to  the  southerly  side  of  Pennsylvania  avenue;  thence  westerly 
along  the  southerly  side  of  Pennsylvania  avenue  to  the  southerly  side  of 
Louisiana  avenue;  thence  westerly  along  the  southerly  side  of  Louisiana 
avenue  to  the  east  side  of  Ninth  street  west;  thence  along  the  east  line  of 
Ninth  street  to  the  center  line  of  B  street ;  thence  along  the  center  line  of  B 
street  to  the  place  of  beginning, — and  to  use  and  occupy  the  same  by  the  erec- 
tion of  a  suitable  building  or  buildings  for  a  public  market-house,  including 
the  necessary  stalls  and  sheds,  and  also  for  stores,  public  halls,  and  such  other 
purposes  as  may  be  determined  by  said  company,  not  inconsistent  with  its  use 
as  a  public  market  The  buildings  herein  designated  to  be  used  for  the  pur- 
poses of  a  market  shall  be  used  for  no  other  purpose  inconsistent  (herewith, 
but  the  same  shall  remain  a  public  market  as  hereinbefore  described." 

And  provision  was  made,  when  the  bailding  was  ready  for  occu- 
pancy, for  letting  out  parts  of  the  same  as  stalls  and  stands  for  market 
purposes,  the  rents  for  which  were  to  belong  to  the  market  company. 
The  buildings  were  to  be  constructed  according  to  plans  set  forth  in 
a  schedule  made  part  of  the  act.  The  company  was  required  to  pur- 
chase and  pay  for  all  buildings  and  fixtures  then  on  the  premises 
belonging  to  individuals,  at  prices  to  be  fixed,  if  not  agreed  on, 
and  to  completely  finish  its  structures  and  improvements  within  two 
years  and  sixty  days  after  obtaining  possession  of  the  premises  de- 
scribed. The  twelfth,  thirteenth,  and  fourteenth  sections  of  the  act 
are  as  follows : 

"  Sec.  12.  And  be  It  further  enacted,  that  the  privilegee  conferred  by  this 
act  shall  be  enjoyed  by  said  company  for  the  term  of  99  years,  unless  sooner 
terminated  for  a  non-compliance  or  abuse  of  the  conditons  herein  imposed 
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npon  aald  oompsny,  which  may  be  done  by  suit  in  the  name  of  the  United 
States,  to  recover  po3ae83ion  of  said'  property.  A.t  the  end  of  said  period  of 
99  years,  the  said  lands,  with  all  the  erections  and  improvements  thereon  shall 
revert  to  the  UniCbd  States,  unless  congress  shall  by  law  extend  the  period  of 
occupation  thereof  by  said  company:  provided,  that  if  the  corporation  of  the 
city  of  Washington  shall,  after  a  period  of  30  years  from  the  approval  of  this  act, 
by  a  vote  of  the  councils  t  iiereof ,  express  a  desire  to  possess  itself  of  the  said  mar- 
ket buildingB-and  grounds,  congress  may  authorize  the  corporate  authorities  to 
take  poesession  of  the  same  upon  payment  to  the  said  market-house  company 
9f  a  sum  of  money  equal  to  a  fair  and  just  valuation  of  the  buildings  and  im- 
provements then  standing  on  said  grounds,  and  the  mode  and  manner  of  as- 
oertaining  snch  valuation  shall  be  determined  by  congress. 

"Sec.  18.  And  be  it  further  enacted,  that  the  real  estate  herein  described  ia 
hereby  vested  in  the  said  corporation  for  and  during  the  said  term  of  99  years, 
or  until  a  forfeiture  of  its  rights  and  privileges  by  a  breach  of  the  conditions 
herein  imposed  on  said  company,  and  said  estate  shall  betaken  and  considered 
as  a  determinable  fee.  The  real  and  personal  property  of  said  corporation 
shall  be  subject  to  assessment  and  taxation  for  all  district  and  municipal  pur^ 
poses,  in  the  same  manner  and  to  the  same  extent  tliat  like  property  in  the 
city  of  Washington  owned  and  possessed  by  individuals  is  liable  to  assess- 
ment and  taxation. 

"Sec.  14.  And  be  it  farther  enacted,  that  in  consideration  of  the  privileges 
granted  by  this  act  to  the  Washington  Market  Company,  the  said  com- 
pany shall  pay  yearly,  every  year  during  the  said  term  of  99  years,  unto 
the  city  of  Washington,  the  sum  of  S25,000;  which  sum  shall  be  received  by 
said  city,  and  set  apart  and  expended  by  and  under  the  direction  of  the  city 
government  of  said  city,  for  the  support  and  relief  of  the  poor  of  s.aid  city  and 
of  the  District  of  Columbia;  and  said  city  may  enforce  the  payment  of  said 
sum  from  time  to  time  as  the  same  shall  become  due,  either  by  an  action  at 
law  or  by  the  same  proceedings  now  authorized  by  law  for  the  collection  of 
taxes  by  said  city." 

The  real  estate  granted  by  this  act  was  public  property  of  the 
United  States.  It  had  been,  and  at  the  time  of  the  passage  of  the  aot 
was,  used  as  a  market,  and  the  baildings  thereon,  erected  by  indi- 
viduals for  snob  nse,  and  which  the  market  company  were  required 
to  purchase,  were  subsequently  destroyed  by  fire.  Thereupon  con- 
gress passed  the  following  joint  resolution,  which  took  effect  Decem- 
ber 20,  1870,  (16  St.  at  Large,  689:) 

"Be  it  resolved  by  the  senate  jtnd  house  of  representatives  of  the  United 
States  of  America  in  congress  assembled,  that  the  chairman  of  the  committees 
on  public  buildings  and  grounds  of  the  senate  and  house  of  representatives, 
with  the  mayor  of  Washington,  be  and  hereby  are  constituted  commissioners  to 
require  the  Washington  Market  Company,  organized  under  the  fifteenth  sec- 
tion of  the  act  of  May  20, 1870,  promptly  to  furnish  temporary  market  accom- 
modations for  the  marketmen  who  were  driven  out  by  the  late  fire;  and  also 
Y.2— 85 
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to  ei'od;,  at  tbe  earliest  possible  day,  the  fitst  stories  or  market  portions  of  the 
permanent  market  buildings  provided  for  in  said  act;  and  that  said  commis- 
sioners be  authorized  to  make  such  alterations  in  the  buildings  and  such 
arrangements  with  said  company  as  shall  be  best  calculttted  to  secure  tbe 
speedy  erection  of  buildings  creditable  to  the  city,  and  sufiSciently  commodious 
for  all  the  wants  of  tbe  public:  provided,  however,  that  tlie  passage  of  this 
resolution  shall  not  be  construed  to  supersede,  delay,  or  in  any  way  affect  the 
pending  investigations  into' the  affairs  of  said  company,  nor  to  relieve  tbe 
company  or  any  person  from  consequences  of  any  Eusts  under  investigation." 

On  February  21,  1871,  the  municipal  government  of  the  city  of 
Washington  was  superseded  by  the  aot  of  congress  of  that  date,  pro- 
viding a  government  for  the  District  of  Golnmbia  as  its  snccessor, 
and  the  legislative  assembly  of  the  District  of  Columbia,  on  Aagust 
23,  1871,  passed  the  following  resolution: 

"  Be  it  resolved  by  the  legislative  assembly  of  the  District  of  Columbia, 
that  the  governor  be  authorized  and  required  to  act  as  one  of  tbe  commission- 
ers of  the  Washington  Market  Company,  under  the  resolution  of  congress 
approved  December  20, 1870;  and  that  he  be  requested  to  procure  sucb  alterar 
tions  in  the  plan  of  the  buildings  to  be  erected  by  said  company  as  shall  trans- 
fer tbe  proposed  hall  from  the  Ninth-street  wing  to  the  main  building  on 
Pennsylvania  avenue,  and  also  to  secure  a  reduction  from  $25,000  to  $20,000 
of  the  annual  rental  required  to  be  paid  by  said  company,  and  which  is  now 
assessed  by  the  company  upon  the  stall-holders." 

The  act  of  congress  making  appropriations  to  supply  deficiencies, 
etc.,  approved  March  8, 1873,  (17  St.  at  Large,  540,)  contains  the  fol- 
lowing paragraph: 

"  For  the  purchase  by  the  United  iStates  of  the  interest  of  the  District  of 
Columbia  in  the  present  clty-hall  building  in  Washington,  now  used  solely 
for  government  purposes,  such  sum  as  may  be  determined  by  three  impartial 
appraisers,  to  be  selected  by  the  secretary  of  the  interior,  not  exceeding  $75,- 
000,  the  same  to  be  applied  by  said  district  only  for  the  erection  of  a  suitable 
building  for  the  district  offices;  and  the  governor  and  board  of  public  works 
are  authorized,  if  they  deem  it  advisable  for  that  purpose,  to  make  arrange- 
ments to  secure  sufficient  land  fronting  on  Pennsylvania  and  Louisiana 
avenues,  between  -Seventh  and  Ninth  streets:  provided,  that  the  govern- 
ment of  the  United  States  shall  not  be  liable  for  any  expenditures  for  said 
land,  or  for  the  purchase  money  therefor,  or  for  the  buildings  to  be  erected 
tbereon ;  and  no  land,  or  tbe  use  thereof,  is  Ikereby  granted  for  the  purpose  of 
erecting  any  building  thereon  for  such  building." 

On  June  26,  1873,  the  legislative  assembly  of  the  District  of  Co- 
lumbia  passed  an  act  appropriating  the  sum  of  $90,000  for  the  erec- 
tion of  a  suitable  building  for  tbe  district  offices,  nnder  the  direction 
of  the  governor  and  board  of  public  works,  which  included  the  sum 
of  $75,000,  receivable  for  its  interest  in  the  city-hall  building,  under 
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the  proTisionB  of  the  above  paragraph  from  the  deficienoy  appropria- 
tion aot. 

In  view  of  that  expenditure  the  governor  and  board-  of  public 
works  had  made  an  arrangement  for  a  site  for  the  intended  structure 
with  the  Washington  Market  Company,  which  is  contained  in  the 
following  memorandum  of  agreement  between  them : 

"  In  pursuance  of  the  act  of  congress  of  March  3, 1873,  authorizing  the  gov- 
ernor and  board  of  public  works,  if  thej  deem  it  advisable,  for  the  purpose  of 
erecting  thereon  a  suitable  building  for  district  of&ces,  to  make  arrangements 
to  secure  sufficient  land  fronting  on  Pennsylvania  and  Louisiana  avenues,  be- 
tween Seventh  and  Ninth  streets,  it  is  hereby  agreed  that — ' 

"  (1)  The  Washington  Market  Company  shall,  by  good  and  sufficient  quit- 
claim deed,  release  and  convey  to  the  District  of  Columbia  all  the  title  and 
interest  of  said  company  acquired  under  act  of  congress  of  May  20, 1870,  in- 
corporating iiaid  company,  in  and  to  so  much  of  the  land  within  said  district, 
described  in  section  2  of  said  act,  and  fronting  Pennsylvania  and  Louisiana 
avenues,  as  is  contained  within  the  following  limits :  Beginning  at  the  south- 
west corner  of  Seventh  street  and  Pennsylvania  avenue ;  thence  westerly  along 
the  southerly  side  of  Pennsylvania  avenue  to  its  intersection  with  the  southerly 
side  of  Louisiana  avenue;  thence  westerly  along  the  southerly  side  of  Louis- 
.  iana  avenue  to  the  east  side  of  Jifinth  street;  thence  along  the  east  line 
of  Ninth  street  86  feet;  thence  easterly  on  a  line  parallel  with  the  afore- 
said southerly  line  of  Louisiana  avenue  to  a  point  86  feet  south  of  said 
intersection  of  the  southerly  line  of  Pennsylvania  and  Louisiana  avenues ;  and 
thence  on  a  line  parallel  with  the  aforesaid  southerly  side  of  Pennsylvania 
avenue  to  the  westerly  line  of  Seventh  street,  at  a  point  86  feet  from  the 
comer  began  at ;  thence  northerly  along  the  west  line  of  Seventh  street  86  feet 
to  the  comer  began  at. 

"  The  Washington  Market  Company  shall  also,  in  said  deed,  convey  to  said 
district  the  right  to  use  in  common  with  said  market  company,  as  a  passage- 
way and  court-yard,  aU  the  land  between  the  lot  conveyed  in  said  deed  and  a 
line  drawn  westerly  from  Seventh  to  Ninth  street,  10  feet  north  of  the  north 
walls  of  the  present  Seventh  and  Ninth  street  buildings  of  said  market  com- 
pany. 

"  (2)  In  consideration  of  the  aforesaid  release  and  conveyance  by  the  Wash- 
ington Market  Company  to  the  District  of  Columbia,  the  district  will  assume 
and  fulfill  all  obligations  imposed  upon  the  company  by  section  14  of  said 
act  of  May  20, 1870,  (as  modified  by  act  of  the  legislative  assembly  of  the  dis- 
trict of  August  23, 1871,)  except  as  follows: 

"The  Market  Company  shall  pay  annually  to  the  District  of  Columbia, 
during  the  term,  and  for  the  purpose  mentioned  in  said  section  14,  tJie  sum 
of  seven  thousand  fine  hundred  dollars,  payable  quarterly,  which  sum 
shall  during  said  terra  be  in  the  place  of  all  rental  for  the  ground  occupied 
by  the  market  buildings  of  said  company;  and  in  case  in  any  year  the  general 
district  taxes  upon  said  ground  and  market  buildings  shall  exceed  S5,500, 
the  excess  above  that  amount  shall  be  deducted  from  said  rental  of  87,500, 
so  that  the  total  annual  payments  for  rental  and  taxed  shall  not  exceed  813,000 ; 
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the  district,  however,  not  hereby  releasing,  bat  expressly  reserving,  and 
the  market  company  hereby  conQrming,  the  right  of  the  distrirt,  given 
by  section  2  of  the  act  of  May  20,  1870,  of  fixing  and  controlling,  for  the 
protection  of  the  market  dealers  and  of  the  public,  the  amount  of  rentals  of 
the  stalls  and  stands  in  said  market  buildings;  and  it  is  also  hereby  agreed 
that  the  annual  rental  of  stalls  and  stands  in  th^  other  markets  in  the  city 
of  Washington  shall  not  be  fixed  by  the  district  authorities  at  a  lower  rate 
per  square  foot  of  area  than  70  per  cent,  of  the  rate  fixed  under  said 
section  for  stalls  and  stands  in  the  market  buildings  of  said  company;  and 
the  district  shall  not  use  the  land  released  and  conveyed  as  aforesaid  for  the 
purpose  of  a  m.irket. 

"This  agreement  shall  take  effect  April  1, 1878,  and  the  market  company 
shall  at  once  settle  its  past  rental  account  to  ttuit  time  at  the  rate,  since 
August  23, 1871,  fixed  by  the  resolution  of  the  legislative  assembly  of  that 
date,  and  shall  immediately  pay  the  balance  due  the  treasurer  of  the  district. 
"Possession  of  the  land  conveyed  shall  be  given  the  district  upon  the  day 
of  executing  this  agreement.  , 

-DaUd  at  WiuMngton,  Marcih  18, 1878. 

••Washington  Mahkbt  Compavt, 

By  M.  G.  EuEBY,  President. 
"H.  D.  GooEE,  Governor, 
••Alex.  B.  Shephbro, 
•<  Jambs  A.  Maqbudbb, 
"8.  P.  Brown, 
«  Adolf  Clusb, 

••  Board  of  Public  Woilcs." 

By  a  deed  of  the  same  date  the  Washington  Market  Company  con- 
veyed and  released  to  the  District  of  Columbia  the  real  estate  de< 
scribed  in  the  agreement,  which  deed  was  deliTered  and  recorded. 

From  the  bill  of  exceptions,  taken  npon  the  trial  of  the  action  in 
the  supreme  court  of  the  District  of  Columbia,  it  appears  that — 

•*  To  further  maintain  the  issues  npon  its  part  joined,  the  defendant  oftered  and 
gave  evidence  to  the  jury  tending  to  prove  that  immediately  upon  the  execu- 
tion of  said  agreement  of  March  18, 1873,  said  defendant  settled  with  the 
proper  officers  of  said  District  of  Columbia  its  past  rental  account  on  the 
terms  and  in  the  manner  fixed  in  said  agreement,  and  paid  to  the  treasurer  of 
said  district  the  balance  agreed  in  said  settlement  to  be  due  from  the  defend- 
ant to  said  district;  that  defendant  had  paid  its  said  rental  account  from  and 
including  March  18. 1873,  to  April  1, 1873,  at  the  rate  of  920,000  per  annum. 
Defendant  further  gave  in  evidence  a  letter  dated  April  1, 1873,  signed  offi- 
cially by  the  comptroller  at  that  date  of  said  district,  and  addressed  to  said  de- 
fendant, acknowledging  that  defendant  had  settled  and  paid  to  said  district 
all  amounts  due  from  defendant  on  rental  account  up  to  said  April  1, 1873. 
Defendant  further  proved  that  from  said  last  date  to  the  date  of  this  suit  it 
has  paid  to  the  plaintiff,  on  account  of  said  rent,  at  the  rate  of  $7,500  annu- 
ally; that  immediately  subsequent  to  the  date  of  said  agreement  and  execution 
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and  delivery  of  said  indeutufe,  conveying  to  the  plaintiff  the  property  front- 
ing on  Pennsylvania  avenue  between  Seventh  and  Ninth  streets  north-west, 
in  the  city  of  Washington,  District  of  Columbia,  the  plaintiff  took  posses- 
sion of  the  ground  between  said  limits,  and  made  excavations  for  a  founda- 
tion for  a  building  for  offices  for  the  District  of  Columbia,  but  liad  not  pro- 
ceeded more  than  a  few  days  in  excavating  before  theworli  was  stopped;  that 
the  defendant  has  not,  from  the  date  of  said  indentui-e,  been  in  possession  of 
or  exercised  any  power  or  authority  over  the  ground  so  conveyed,  or  any  part 
thereof." 

And  there  was  no  evidence  inoonsistent  with  this.  The  amount 
sought  to  be  recovered  by  the  plaintiff  is  the  annual  rental  of  $25,000, 
accrued  daring  the  period  specified  in  the  dedarstion,  giving  credit 
for  payments  actually  made,  but  without  regard  to  the  reduction  and 
settlement  claimed  by  the  defendant  under  the  agreement  of  March 
18,  1873.  This  agreement  the  plaintiff  in  error  claims  to  be  void. 
The  court  below,  being  of  a  different  opinion,  directed  a  verdict  for 
the  defendant,  the  judgment  on  which  is  brought  into  review  by  this 
writ  of  error.  We  see  no.  ground  of  support  for  the  suggestion  of 
counsel  that  congress,  by  the  act  incorporating  the  Washington 
Market  Company  and  fixing  the  terms  for  theit  use  of  the  public 
property  granted  to  thom,  established  an  irrevocable  charitable  trust 
for  the  poor  of  Washington  City,  and  thereby  disabled  itself  from 
authorizing  any  snbsequent  changes  in  the  mode  and  conditions  of 
.that  grant;  nor  are  we  willing  to  accept  the  debates  that  are  re- 
ported as  occurring  in  congress  at  the  time  of  the  passage  of  the  de- 
ficieney  appropriation  act  of  March  3, 1873,  as  evidence  of  the  mean- 
ing of  the  clause  on  which  the  controversy  in  this  case  depends. 
The  question  is  whether,  according  to  its  correot  construction,  that 
clause  authorized  the  parties  to  execute  the  agreement  into  which 
they  entered. 

Uponi  a  consideration  of  the  language  of  the  provision,  it  becomes 
apparent  that  the  sum  of  money  appropriated  by  it  as  compensation 
to  the  District  of  Columbia,  for  its  interest  in.the  city-hall  building, 
was  to  be  applied  only  for  the  erection  of  a  suitable  building  for  the 
district  offices.  No  part  of  it  could  lawfully  be  expended  in  the  pur- 
chase of  land  for  a  site.  It  is  equally  plain  that  no  public  lands 
belonging  to  the  United  States  were  granted  to  be  ased  for  that  pur- 
pose. Express  autliority  is  given  to  the  governor  and  board  of  pub- 
lic works  to  make  arrangements  to  secure  land  fronting  on  Pennsyl- 
vania and  Louisiana  avenues,  between  Seventh  and  Ninth  streets,  if 
they  deem  it  advisable,  for  that  purpose.  It  is  not  denied  that,  in 
connection  with  the  express  declaration  that  no  right  to  use  any  pub* 
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lie  groand  was  thereby  granted,  this  desonption  necessarily  covered 
a  portion  of  the  real  estate  granted  to  the  market  company  by  their 
act  of  incorporation.  Any  arrangement  to  seonre  it  as  a  site  for 
the  district  buildings  must  necessarily  be  made  with  them.  And 
power  granted  to  the  authorities  of  the  District  of  Oolnmbia  to 
make  such  an  arrangement  also  carried  with  it  power  on  the  part 
of  the  market  company  to  become  parties  to  it.  The  fact  that  the 
latter  are  not  expressly  named  is  without  legal  significance.  The 
designation  of  the  property  was  also  the  designation  of  its  owner. 

It  is  evident,  also,  that  the  arrangement  authorized  to  be  made 
was  described  as  intended  to  have  the  effect  of  securing  the  land  for 
the  .purpose.  This  necessarily  implied  that  the  arrangement,  when 
made  as  authorized,  should  be  final.  The  suggestion  that  it  was 
intended  to  be  preparatory  and  preliminary  only,  as  the  basis  of  a 
report  to  be  made  afterwards  to  congress  for  its  approval  and  ratifi- 
cation, finds  no  warrant  in  the  context,  and  is  quite  clearly  negatived 
by  the  terms  in  which  the  act  repels  the  idea  that  the  arrangement 
to  be  made  should  in  any  way  commit  the  United  States  to  any 
liability  to  pay  for  any  expenditures,  either  for  the  laud  itself  or  the 
improvements  to  be  made  upon  it.  It  is,  therefore,  dearly  to  be  in- 
ferred  that  the  arrangement  intended  was  to  be  made  with  the  market 
company  for  a  designated  poi-tion  of  their  land,  and  that  it  must  be 
effected  without  the  outlay  of  any  mdney. 

This  could  be  accomplished  in  but  one  way.  It  was  to  induce 
the  market  company  to  relinquish  their  right  to  the  exclusive  use  of 
the  specified  portion  of  their  land,  upon -the  basis  of  some  modifica<- 
cation  of  the  terms  upon  which  it  was  held.  As  these  embraced 
payments  of  money,  which  the  market  company  were  under  obliga- 
tion to  pay  to  the  District  of  Columbia,  and  which  the  government  of 
the  district  had  exclusive  power  to  administer  for  the  purp6ses  de- 
scribed in  the  act,  it  follows  that  it  must  have  been  intended  to 
authorize  such  an  arrangement  in  respect  to  these  obligations  of  the 
market  company  as  would  furnish  to  the  latter  a  consideration  and 
inducement  for  a  release  of  a  part  of  their  property.  And  no  con- 
sideration for  the  release  of  a  part  of  demised  property  is  more 
suitable  to  the  nature  of  the  relation  between  the  parties  than  an 
equitable  or  agreed  apportionment  of  the  rent.  Such  was  the  form 
and  substance  of  the  arrangement  in  question.  The  adjustment  of 
the  arrearages  of  rent  was  a  legitimate  incident,  whether  the  prior 
agreement  for  a  reduction  of  the  amount  from  $25,000  to  $20,000 
was  lawful,  at  the  time  it  was  first  made,  or  not.     It  became  so  by 
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beoommg  part  of  the  arrangement  finally  entered  into.  Whether 
other  provisions  of  the  arrangement,  not  brought  into  this  contro. 
versy,  sach  as  the  provision  relating  to  the  maximum  of  taxes  there- 
after to  be  assesBed,  and  in  respect  to  the  rental  of  stalls  to  be 
charged  to  occupants  in  the  market-house  building,  are  lawful  and 
binding,  it  is  not  necessary  to  decide,  as  they  are  not  proper  matters 
of  consideration  in  the  present  action. 

We  are  of  opinion  that  there  is  no  error  in  the  record  of  this  judg* 
ment,  and  it  is  accordingly  affirmed. 


(107  U.  S.  414) 

Wood  v.  United  Statks. 

(April  16, 1883.) 

Rahk  Airo  Pat  of  Rbtibxd  Officbr— Poweb  of  Cokobbss  to  Crahob. 

UndersectionSaof  theactof  Jal728,1866,(chapter299, 14  8t.  at  Large,  397,)  a  colonel 
of  caralry  in  the  annywas  retired  in  June,  1868,  with  the  rank  and  retired  pay 
of  a  major-general,  because  that  was  the  rank  of  the  command  held  bj  him 
when  he  was  wounded.  Under  the  act  of  March  8, 1875,  (chapter  178,  18  8t.  at 
Large,  S 12,)  his  retired  rank  and  pay  were  changed  to  those  of  a  brigadier-gen- 
eral, that  being  the  actual  rank  held  by  him  when  he  was  was  wounded.  HM, 
that  his  being  retired  with  the  rank  of  a  major-general  did  not  confer  on  him 
the  office  of  a  major-general,  and  that  congress  had  power  to  change  his  re- 
tired rank  and  pi^. 

Appeal  from  the  Court  of  Claims. 

H.  E.  Paine,  for  appellant. 

Asxt.  Atty.  Oen.  Maury,  for  appellee. 

Blatchford,  J.  ■  This  is  an  appeal  from  the  court  of  claims.  The 
claimant,  Thomas  J.  Wood,  was  appointed  to  the  office  of  colonel  of 
the  second  regiment  of  cavalry,  in  the  army  of  the  United  States, 
in  November,  1861,  having  been  commissioned  as  a  brigadier-gen- 
eral of  volunteers  in  October,  1861.  In  December,  1862,  while  in 
command  of  the  first  division,  left  wing,  of  the  Fourteenth  army 
corps,  he  was  wounded  at  the  battle  of  Stone  river.  In  September, 
1864,  while  in  command  of  the  third  division  of  the  Fourth  army 
corps,  he  was  wounded  at  the  battle  of  Lovejoy's  Station,  Georgia. 
These  divisional  commands  were  the  commands  of  an  officer  of  the 
rank  of  major-general,  but  heVas  not  commissioned  as  a  major- 
general  of  volunteers  until  January,  1865,  nor  breveted  as  a  major- 
general  in  the  army  until  March,  1865. 
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On  the  twenty-eighth  of  July,  1866,  an  act  was  paased  by  congress 
(chapter  299, 14  St.  at  Large,  387)  which  provided  as  follows,  (section 
32:) 

"OfflceTB  of  the  regular  army,  entitled  to  be  retired  on  account  of  disabil- 
ity occasioned  by  wounds  received  in  battle,  may  be  retired  upon  the  full 
rank  of  the  command  held  by  them,  whether  in  the  regular  or  volunteer  serv- 
ice, at  the  time  such  wounds  were  received." 

In  January,  1868,  Gen.  Wood  was  ordered,  at  his  own  reqaest,  to 
appear  before  a  retiring  board.  In  Febraaiy,  1868,  the  board  made 
the  following  finding : 

"  The  board  is  of  the  opinion  that  Brevet  Ma}or-Oen.  Thomas  J.  Wood 
colonel  Second  United  States  cavalry,  is  incapacitated  for  active  service,  and 
that  said  incapacity  is  the  result  of  ttiree  wounds  received  in  battle  in  the 
line  of  his  duty,  while  commanding  a  division  of  troops  in  the  service  of  the 
United  States." 

This  finding  was  approved  by  the  president,  and  by  his  authority 
and  direction  this  order  was  issued  from  the  adjutant-general's  of- 
fice, June  9,  1868: 

"  Brevet  Major-Oen.  Thomas  J.  Wood,  colonel  Second  United  States  cav- 
alry, having,  at  bis  own  request,  been  ordered  before  a  board  of  examina- 
tion, and  having  been  found  by  the  board  to  be  physically  incompetent  to 
discharge  the  duties  of  his  office  on  account  of  wounds  received  in  battle,  and 
the  finding  having  been  approved  by  the  president,  his  name  will  be  placed 
upon  the  list  of  retired  officers  of  that  class  in  which  the  disability  results 
from  long  and  faithful  service,  or  some  injury  incident  thereto.  In  accord- 
ance with  section  82  uf  the  act  approved  July  28,  1866,  Gen.  Wood  is,  by  di- 
rection of  the  president,  retired  with  the  full  rank  of  major-general." 

Gen.  Wood  accepted  the  rank  of  major-general  on  the  retired  list, 
as  contained  in  said  order,  and  received  the  pay  of  that  rank  from 
June  10,  1868,  to  March  3,  1875. 

On  the  third  of  March,  1875,  congress  passed  an  act,  (chapter  178, 
18  St.  at  Large,  512)  entitled  "An  act  for  the  relief  of  Gen.  Samuel 
W.  Crawford,  and  to  fix  the  rank  and  pay  of  retired  officers  of  the 
army."  The  first  section  of  this  act  provided  that  the  retirement  of 
Gen.  Crawford,  as  a  colonel,  for  disability  on  account  of  a  wound  re- 
ceived in  battle,  should  be  amended  so  that  he  should  be  retired  and 
be  borne  on  the  retired  list  of  the  army  as  a  bngadier-geaeral,  "he 
having  held  the  rank  of  a  brigadier-general  at  the  time  he  was 
wounded;"  his  retired  pay  as  brigadier-general  to  commence  from 
the  passage  of  the  act.  The  second  section  of  the  act  provided  as 
follows : 
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"All  officers  of  the  army  who  have  been  heretofore  retired  by  reason  of  dis- 
ability arising  from  wounds  received  in  action  shall  be  considered  as  retired 
upon  the  actual  rank  held  by  them,  whether  in  the  regular  or  volunteer  serv- 
ice, at  the  time  when  such  wound  was  received,  and  shall  be  bome-on  the 
retired  list  and  receive  pay  hereafter  accordingly;  and  this  section  shall  be 
taken  and  construed  to  include  those  now  borne  on  the  retired  list,  placed 
upon  it  on  account  of  wounds  received  In  action." 

The  seotion  contains  some  exoeptions,  which  it  is  not  contended 
apply  to  the  case  of  Gen.  Wood. 

On  the  twenty-third  of  March,  1875,  an  order  was  issued  from  the 
adjutant-general's  office,  providing  that,  by  direotion  of  the  presi- 
dent, and  conformably  to  saiJ^ot  of  March  8,  1876,  the  retired  list 
of  the  army,  under  the  heading,  "Officers  retired  with  the  full  rank 
of  the  command  held  by  them  when  wounded,  in  conformity  with 
sections  16  and  17  of  the  act  of  August  8,  1861,  and  seotion  32  of 
the  act  of  July  28,  1S66,"  is  amended  to  fix  the  ra^kof  the  following- 
named  officers,  from  March  3,  1875,  as  below  enumerated :  • 

"  Brigadier-generals,  Thomas  J.  Wood  (heretofore  major-general,)  and  two 
i>ther  major-generals;  colonels,  three  brigadier-generals;  lieutenant-colonels, 
two  colonels;  major,  one  colonel;  mounted  captain,  one  lieutenant-colonel; 
captains,  two  colonels;  mounted  first  lieutenants,  two  mounted  captains; 
first  lieutenants,  three  captains  and  one  mounted  first  lieutenant;  second  lieu- 
tenant, one  mounted  second  lieutenant." 

There  were  78  officers  retired  on  the  rank  of  the  command  held 
by  them  when  wounded,  under  section  32  of  the  act  of  1866.  Of 
these,  all  bat  19  fell  within  the  exceptions  named  in  seotion  2  of  the 
act  of  1875.  Of  these  19,  eight  were  restored  to  the  rank  on  which 
they  were  originally  retired,  after  the  promulgation  of  the  order  of 
March  28,  1875.  After  March  3, 1876,  Gen.  Wood  received  only  the 
pay  of  a  brigadier-general  retired,  |4,125  per  year;  the  pay  of  a  ma' 
jor-general  retired  during  the  same  time  having  been  $5,626  per  year. 
In  September,  1879,  Gen.  Wood  brought  suit  against  the  United 
States  in  the  court  of  claims  to  recover  the  sum  of  $1,500  a  year  for 
four  ai^  a  half  years,  as  such  difference  in  pay,  claiming  that  he 
held  the  office  of  major-general  on  the  retired  list  of  the  army  by  ap- 
pointment of  the  president,  by  said  order  of  June  9,  1868,  and  that 
congress  had  no  power  to  remove  him  from  that  office  and  appoint 
him  to  the  office  of  brigadier-general  on  the  retired  list.  The  court 
of  claims  dismissed  the  petition  on  the  merits.  The  view  of  that 
court  was  that,  under  the  statutes  of  the  United  States  in  reference  to 
the  army,  the  office  of  an  officer  of  the  army  and  his  rank  are  not 
necessarily  identical;  that  the  office  has  a  rank  attached  to  it,  ex- 
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pressed  by  its  title,  when  no  other  rank  is  conferred  on. the  officer; 
that,  the  office  remaining  the  same,  the  officer  may  have  a  different 
rank  conferred  on  him,  as  a  title  of  distinction,  to  fix  his  relative  po- 
sition with  reference  to  other  officers  as  to  privilege,  precedence,  or 
command,  or  to  determine  his  pay ;  that  by  section  1274  of  the  Be- 
vised  Statates,  the  pay  of  officers  on  the  retired  list  of  the  army  is 
determined  by  the  rank  upon  which  they  are  retired ;  that  by  section 
1094,  the  officers  of  the  army  on  the  retired  list  are  a  part  of  the 
army  of  the  United  States,  and  therefore  no  one  can  be  upon  that 
list  who  is  not  an  officer  appointed  in  the  manner  required  by  sec- 
tion 2  of  article  2  of  the  constitution; , that  an  officer  of  any  grade, 
on  the  active  list,  thus  appointed,  may  be  retired  with  a  different  rank 
from  that  which  belongs  to  his  office,  when  congress  so  provides; 
that  this  is  not  to  appoint  him  to  a  new  and  different  office,  but  is  to 
transfer  him  to  th^  retired  list,  and  to  change  his  rank,  while  he 
holds  the  same  office;  and  that  in  connection  with  this  change  of 
rank  bis  pay  may  be  changed.  These  views  appear  to  us  to  be 
sound.  Gen.  Wood,  holding  the  office  of  a  colonel  of  cavalry  in  the 
army,  his  retirement  with  the  rank  of  major-general,  under  the  act* 
of  1868,  did  not  confer  on  him  the  office  of  major-general.  He  re- 
mained in  the  office  of  colonel  of  cavalry,  and  acquired  a  higher  rank, 
and  higher  pay,  as  a  retired  officer.  Such  rank  not  being  an  office, 
congress  could  change  his  rank,  and  with  it  his  pay,  as  it  did  by 
the  act  of  1875.  His  actual  rank  when  he  was  wounded  was  that  of 
brigadier-general  of  volunteers,  although  the  rank  of  the  command 
which  he  then  held  was  that  of  a  major-general.  The  rank  of  his 
command  when  wounded  was  the  test  of  rank  and  pay  under  the  act 
of  1866,  while  his  actual  rank  when  wounded,  whether  in  the  regular 
or  volunteer  service,  was  the  test  of  rank  and  pay  under  the  act  of 
1875.  Congress  had  the  same  right  to  change  the  claimant's  rank 
and  pay,  by  reducing  them,  that  it  had  to  change  the  rank  and  pay 
of  Gen.  Crawford,  by  section  1  of  tiie  act  of  1875,  by  increasing  them, 
the  staindard  in  both  cases  being  the  actual  rank  held  by  the  officer 
at  the  time  he  was  wounded.  The  offices  of  both  were  left  un- 
touched. The  pay  of  retired  officers  is  a  matter  entirely  within  the 
control  of  congress,  and  so  is  their  rank. 

The  judgment  of  the  court  of  claims  is  affirmed. 
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FarIiOW,  Beceiver,  etc.,  v.  EbliiT. 

(April  16,  1883.) 

PABBRKaBItS— NBOUOENCa     OT     RaXLROAD — COLUBIOR— CoKTSIBOTOKT    KfGT.I- 

OEirOB. 

Inunediately  Bouth  of  a  railroad  station  where  passenger  trains  stopped  and  passed 
each  other,  there  was  a  side  track  of  about  1,000  feet  in  length,  with  a  de- 
scending grade  from  north  to  south  of  about  four  feet  in  the  wiiole  distance, 
and  this  track  was  connected  at  its  north  and  south  end  by  switches  with  the 
main  track.  Two  freight  cars  were  left  standing  on  this  side  track,  near  the- 
north  switch,  and  one  car  abont  150  feet  from  the  south  switch.  Plaintiff,  be- 
ing a  passenger  on  a  train  going  north,  was  seated  about  midway  of  a  car, 
near  an  open  window,  and,  having  a  severe  headache,  was  resting  his  head  on 
his  right  band,  with  his  right  elbow  on  the  sill  or  base  of  the  open  window.  A 
train  coming  south  arrived  at  the  north  end  of  the  side  track  about  20  minutes 
before  the  train  on  which  the  passenger  was  riding  reached  the  south  end,  and 
was  switched  from  the  main  track  onto  the  side  track  at  the  north  end.  To 
make  room  for  itself,  it  pusHed  the  two  freight  cars  southward,  on  the  down 
grade,  and  as  the  brakes  on  the  freight  cars  were  not  attended  to,  they  moved 
the  single  car  standing  near  the  south  end  of  the  track  so  near  the  main  track 
that  the  train  from  the  south  could  not  pass  without  contaqt.  The  freight 
car  remained  in  this  position  from  6  to  10  minutes,  and  while  so  remaining,  the 
train  from  the  south  coming  up  at  more  than  ordinary  speed,  the  forward 
right-hand  comer  of  the  car  in  which  plaintiff  was  riding  struck  the  freight 
car  and  jarred  his  elbow  out  of  the  window,  and  his  arm  was  so  badly  crushed 
by  contact  with  the  freight  car  that  it  had  to  be  amputated.  Held,  that  it  was 
culpable  neglect  on  the  part  of  the  managers  of  the  road  to  leave  the  freight 
car  to  stand  on  the  side  track,  so  near  the  main  track  as  to  make  a  collision 
with  the  approaching  train  from  the  south  inevitable,  and  that  it  was  not  con- 
tributory negligence  for  plaintiff,  under  the  circumstances,  to  ride  with  his  el- 
bow on  the  sill  of  the  open  window. 

Appeal  from  the  Gircait  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

8.  A .  Bowman,  for  appellant. 

R.  P.  Buckland,  for  appellee. 

Waite,  C'  J.  While  the  Cincinnati,  Sandusky  &  Cleveland  Rail- 
road was  being  operated  by  John  8.  Farlow,  a  receiver  appointed  by 
the  circuit  court  of  the  United  States  for  the  northern  district  of 
Ohio,  in  a  suit  for  the  foreclosure  of  a  mortgage  on  the  road,  Sylvanns 
Kelly,  a  passenger  on  one  of  the  trains,  was  injured  by  the  collision 
of  a  car  in  which  he  was  riding  with  a  freight  car  standing  on  a  side 
track.  Kelly  thereupon  petitioned  the  circuit  court  for  leave  to  sue 
the  receiver  in  the  court  of  common  pleas  of  Sandusky  county,  Ohio, 
to  recover  for  the  injuries  he  had  sustained.  This  was  denied.  He 
then  asked  leave  to  file  his  complaint  against  the  receiver  in  the  suit 


Digitized  by 


Google   — 


556  BUFBEUS   COUBT   BIPO&TBB. 

for  foreolosnre.  This  was  granted,  and  the  receiver  ordered  to  make 
bis  defense.  Eelly  thereupon  filed  in  the  oiroait  court  his  complaint, 
in  which  be  set  forth  bis  claim  growing  out  of  the  alleged  carelessness 
and  neglect  of  the  receiver  and  his  agents,  and  prayed  that  an  inquiry 
might  be  bad  as  to  the  amount  of  bis  damages  and  the  receiver  or- 
dered to  pay  the  same.  The  receiver  answered,  denying  that  the  in- 
jury  complained  of  was  occasioned  by  bis  negligence,  or  that  of  hia 
servants  or  agents,  and  averring  that  it  was  "caused  by  the  negligence 
and  want  of  care  by  the  said  Sylvanus  Eelly  in  improperly  exposing 
himself  to  injury  while  riding  on  said  car,  by  so  placing  his  arm  in 
an  open  window  of  said  car  that  it  projected  outside  thereof,  and 
thereby  came  in  contact  with  said  standing  oar."  After  the  issue  was 
thus  made  up,  the  matter  was  referred  to  a  special  master,  on  the 
application  of  £elly,  "  to  hear  the  matters  set  forth  in  said  complaint, 
answer,  and  replication,  and  such  evidence  as  the  parties  may  offer 
relevant  and  pertinent  to  the  issues  therein  made,  and  determine  and 
report  whether,  under  the  law,  the  said  receiver  is  liable  for  the  in- 
juries complained  of  by  the  said  Sylvanus  Eelly;  and,  if  so,  the 
amount  of  compensation  which  said  Sylvanus  Eelly  shall  be  entitled 
to  receive  for  the  same;  *  *  *  and  that  he  report  his  findings, 
together  with'  the  evidence  and  costs  of  his  proceedings,  to  this  court 
as  soon  as  possible,  at  the  January  term  thereof. "  Under  this  ordSr 
the  master  heard  the  case  and  reported  in  substance  the  following 
facts : 

Bellefontaine  is  a  station  on  the  line  of  the  road  at  which  passenger  trains 
atop  and  pass  each  other.  Immediately  south  of  the  town  is  a  side  track  of 
about  1,000  feet  in  length,  with  a  switch  at  each  end,  uniting  it  with  the 
main  track.  This  side  track  has  a  descending  grade  from  north  to  south  of 
about  four  feet  in  the  whole  distance  of  one  thousand.  On  the  morning  of  the 
twenty-third  of  August,  1877,  tliree  freight  cars  were  standing  on  the  side 
track,  two  of  them  near  the  north  switch,  and  one  about  185  feet  from  the 
south  switch.  Kelly  was  a  passenger  on  a  passenger  train  going  north  on 
the  road  that  day,  and  had  a  seat  about  midway  of  the  car  near  an  open  win- 
dow. Having  a  severe  headache,  shortly  before  the  train  reached  the  south 
end  of  the  side  track  he  placed  his  right  elbow  on  the  sill  or  base  of  the  open 
window  and  rested  his  head  on  his  right  hand.  The  train  on  which  he  rode 
was  to  pass  another  going  south  at  Bellefontaine  about  noon  of  the  day.  The 
train  going  south  arrived  at  the  north  end  of  the  side  track  about  20 
minutes  before  that  on  wiiich  Kelly  was  riding  reached  the  soutli  end.  The 
train  from  the  north  was  switched  from  the  main  track  onto  the  side  track 
at  the  north  end,  and  to  make  room  for  itself  pushed  the  two  freight  can 
southward,  putting  them  in  motion  toward  the  south  end  of  the  side  track  on 
the  down  grade.    The  brakes  on  the  freight  cars  were  not  attended  to,  and 
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the  impulse  given  them  by  the  incoming  train  caaaed  them  to  move  the  sin- 
gle car  standing  near  the  south  end  of  the  side  track  to  a  point  so  near  the 
main  track  that  the  train  from  the  south  could  not  pass  without  contact. 
This  freight  car  remained  in  that  position  from  five  to  ten  minutes  before  the 
train  from  the  south  arrived.  While  the  freight  oar  stood  in  ttiis  dangerous 
proximity  to  t^e  main  track,  the  train  from  the  south  came  up  at  more  than 
ordinary  speed,  and  the  forward  right-hand  corner  of  the  coach  in  which 
Kelly  was  riding  struck  the  freight  car  and  jarred  his  elbow  from  the  window 
sill,  outward  over  the  window  sill  and  outside  of  the  car,  bringing  his  fore- 
arm in  contact  with  the  freight  .oar,  while  his  arm  above  the  elbow  was 
pressed  against  the  side  of  the  window.  The  train  in  which  Kelly  was  rid- 
ing being  in  motion,  his  arm  was  crushed  and  broken  l>elow  and  above  the 
elbow  in  such  a  manner  as  to  require  amputation  near  the  shoulder. 

As  oonclnsionB  of  law  from  these  facts,  the  master  found  that  there 
was  negligenoe  in  the  management  of  the  railroad  in  allowing  the 
freight  car  to  stand  so  near  the  main  track  when  the.  train  from  the 
south  came  np,  and  in  not  keeping  the  train  from  the  soath  under 
control  as  it  approached  the  station.  He  also  found  that  Kelly  was 
not  in  fault  nnder  the  circumstances  for  resting  his  elbow  on  the  sill 
of  the  open  window.  To  this  report  exceptions  were  filed  by  the  re- 
oeiver,  (1)  beoanse  the  master  found  as  a  fact  that  the  elbow  of  Eellj 
rested  on  the  sill  or  base  of  the  window  until'  it  was  thrown  outside 
by  the  force  of  the  collision;  and  (2)  because  be  found  as  a  conclu- 
sion of  law  that  it  was  not  an  act  of  negligence  for  Kelly  to  ride  with 
his  elbow  on  the  sill  of  the  open  window.  The  court  overruled  the 
exceptions  and  ordered  the  receiver  to  pay  Kelly  for  his  damages  the 
sum  of  $5,000.  From  this  Order  an  appeal  was  allowed  by  Mr. 
Justice  SwATNB,  at  that  time  a  justice  of  this  court  and  assigned  to 
the  sixth  circuit,  which  includes  the  northern  district  of  Ohio. 

The  questions  argued  here  are  those  presented  by  the  exceptions 
below.  After  examining  the  testimony  repoHed  by  the  master,  we 
4tre  entirely  satisfied  -with  his  findings  of  fact.  There  can  be  no  doubt 
whatever  of  the  culpable  neglect  of  the  managers  of  the  road  in 
leaving  the  freight  car  to  stand  on  the  side  track  so  near  the  main 
track  as  to  make  a  collision  with  the  approaching  train  from  the  south 
inevitable,  and  in  our  opinion  it  weis  not  contributory  negligence  for 
Kelly,  under  the  circumstances,  to  ride  with  his  elbow  on  the  ^  of 
ihe  open  window. 

The  judgment  is  affirmed. 
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(107  U.S.  488)  Allbn  r.  MoVbigh. 

(April  16, 1883.) 

Fedbkal  QiTBRioir— iKBTBucrrioNB— Notiob  07  DmioKOB  OT  Noma. 

The  charge  as  given  in  tliis  case  does  not  present  a  federal  qaestion,  and  this 
court  has  no  jurisdiction  thereof.  Bank  of  th»  Old  Domttion  ▼.  MeVeigh,  98 
U.  8.  332,foUowed. 

The  only  federal  question  presented  by  the  instruction,  the  refusal  of  which  is  as- 
signed as  error,  having  been  correctly  disposed  of  by  the  court  below,  the  Judg- 
ment  is  affirmed. 

In  Error  to  the  Sapreme  Court  of  Appeals  of  the  State  of  Virginia. 

H.  0,  Claughton,  for  plaintiff  in  error. 

P.  PhiUipa,  W.  A.  Maury,  and  W.  HaUet  PkUlipa,  for  defendant  in 
error. 

Waits,  G.  J.  This  is  a  snit  against  William  N.  MoYeigh,  as  in- 
dorser  of  two  promissory  notes,  and  the  matter  in  dispnte  is  as  to 
the  sufficiency  of  the  notices  of  dishonor.  The  notes  fell  due,  one  on 
the  second,  and  the  other  on  the  twenty-third  of  August,  1861,  at  the 
Exchange  Bank  of  Virginia,  in  Alexandria.  The  notary,  in  his  cer* 
tificate  of  protest,  stated  that  he  had  delivered  "a  notice  of  protest  to 
William  N.  McVeigh  by  leaving  it  at  his  dwelling  in  the  hands  of  his 
white  servant,"  and  the  issue  on  the  trial  was  as  to  whether  the  house 
at  which  the  notice  was  left  was  in  fact  the  dwelling  of  McVeigh  at  the 
time.  Upon  this  point  McVeigh  testified,  in  substance,  that  at  some 
time  previous  to  the  twenty-fourth  of  May,  1861,  he  sent  his  family  to  his 
farm  in  Gulpeper  county,  Virginia;  that  he  remained  at  his  home  in 
Alexandria  until  after  the  military  forces  of  the  United  States  took  pos- 
session of  the  city,  whiiih  was  the  twenty-fourth  of  May;  that  on  the 
thirtieth  of  May,  under  a  pass  from  the  United  States  authorities,  he 
left  his  home  and  went  within  the  confederate  lines  to  join  his  family, 
with  the  intention  of  not  returning  so  long  as  the  city  remained  in  the 
possession  of  the  United  States,  which  he  supposed  would  be  but  a 
short  time ;  that  he  left  in  his  house  a  white  woman  about  70  years  of 
age,  .who  had  been  for  many  years  his  servant,  and  three  colored 
servants,  who  were  slaves;  that  he  did  not  discharge  his  white 
servant,  but  advised  her  to  go  to  the  country ;  that  on  leaving  he 
had  great  doubts  whether  be  would  ever  see  his  property  in  Alex- 
andria again;  that  be  remained  with  his  family  in  Culpeper  until 
the  fall  of  1861,  when  he  removed  to  Bichmoud  and  engaged  in 
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business  there,  and  that  be  remamed  in  Bichmoud  until  1874,  when 
be  retamed  with  his  family  to  Alexandria. 

At  the  close  of  the  testimony,  the  court,  at  the  request  of  Mc- 
Veigh, charged  the  joiy  that  "  if,  on  or  about  the  thirtieth  of  May, 
1861,  and  prior  to  the  maturity  of  the  notes  sued  on,  William  N.  Mc- 
Veigh, having  previously  sent  bis  family,  'vrent  himself  within  the 
confederate  military  lines  with  the  intention  of  not  returning  to 
Alexandria  during  its  occupation  by  the  United  States  forces,  and 
accordingly  remained  with  bis  family  continuously  within  the  con- 
federate military  lines  throughout  the  whole  period  of  the  war,  and 
did  not  return  to  Alexuidria  with  bis  family  until  the  year  1874; 
that  such  absence  at  the  maturity  of  said  notes,  respectively,  was 
known,  or,  by  the  exercise  of  reasonable  diligence,  must  have  been 
known,  to  the  Exchange  Bank  of  Virginia  at  Alexandria ;  that  at  the 
time  of  said  maturity  the  armed  forces  of  the  United  States  and  of 
the  confederate  states  confronted  each  other  on  lines  immediately 
intervening  between  the  city  of  Alexandria  and  the  said  William  N.  Mc- 
Veigh, so  as  to  cut  off  and  prevent  actual  intercourse  between  the 
two,  and  such  intervention  continued  down  to  the  end  of  the  war, — 
the  notice  of  dishonor  shown  by  the  notarial  certificates  of  protest  is 
not  sufficient  to  fix  the  liability  of  William  N.  McVeigh  as  indorser, 
and  the  jury  must  find  for  him." 

This  instruction  is  substantially  the  same  as  that  considered  in  the 
Bank  of  the  Old  Dominion  v.  McVeigh,  98  U.  S.  332,  and  which  we 
held  did  not  present  a  federal  question.  The  only  difference,  even 
in  language,  between  the  instructions  in  the  two  cases  consists  in 
what  is  said  in  this  about  the  establishment  and  maintenance  of  the 
opposing  lines  of  military  forces  and  the  prevention  of  actual  inter- 
course,  which  was  not  in  the  other.  No  importance  was  given  in 
the  argument,  however,  to  this  difference,  and  it  may  as  well  be  said 
now,  as  it  was  before,  that  "  all  the  court  below  decided  was  that,  by 
the  general  principles  of  commercial  law,  if,  daring  the  late  civil 
war,  an  indorser  of  a  promissory  note  abandoned  his  residence  in 
loyal  territory,  and  went  to  reside  permanently  within  the  confeder- 
ate lines  before  the  note  matured,  a  notice  of  protest  left  at  his  for- 
mer residence  in  the  loyal  territory  was  not  sufficient  to  charge  him, 
if  his  change  of  residence  was  known,  or  by  the  exercise  of  reasona- 
ble diligence  might  have  been  known,  to  the  holder  of  the  note  when 
it  matured."  Under  the  question  raised  by  the  charge  as  given, 
therefore,  we  have  no  jurisdiction.  But  the  plaintiff  asked  of  the 
court  certain  instructions,  which  were  not  given,  and  error  is  as- 
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signed  for  ibis.     The  fonrth  of  these  reqaests  presents  adl  the  qaes- 
tioDs  relied  on,  and  was  as  follows : 

"If  the  Jury  believe  from  the  evidence  that  the  notes  sued  on  were  dis- 
ooanted  by  the  Exchange  Bank  of  Virginia  at  Alexandria  before  their  mata- 
rity,  or  that  tbej  were  renewals  of  notes  theretofore  discounted ;  that  at  the 
time  of  discount  the  makers,  indorser,  and  indoreee  were  residents  of  said  city; 
that  before  the  maturity  of  the  said  notes  the  federal  forces  had  taken  per- 
manent possession  of  said  city;  that  after  such  possession  the  indorser,  Will- 
iam N.  McVeigh,  left  his  residence  in  said  city,  with  the  intention  of  return-, 
ing  thereto,  and  went  within  the  confederate  lines  to  join  his  family,  at  the 
time  visiting  in  the  county  of  Culpeper;  that  the  said  indorser,  at  the  time  the 
said  notes  respectively  became  due,  was  within  the  confederate  lines  in  ad- 
herence of  the  southern  confederacy  in  oliedience  to  the  Virginia  ordinance  of 
secession, — the  court  instructs  the  jury  that  the  said  ordinance  of  secession  was 
of  no  binding  force  or  obligation;  that  neither  the  proclamations  of  the  presi- 
dent of  the  United  States,  issued  in  April,  1861,  and  August  16, 1861,  nor  the 
existence  of  the  war,  nor  the  ordinance  of  secession  of  the  state  of  Virginia, 
obliged  the  sfdd  indorser  to  be  at)sent  from  his  residence  in  Alexandria,  nor  re- 
lieved the  holder  of  said  notes  from  giving  him  notice  of  the  dishonor  and 
protest  thereof;  that  such  al>sence  was  voluntary,  and  did  not  affect  the  rights 
and  duties  of  the  parties  to  said  notes.  And  if  the  jury  believe  from  the  evi- 
dence that  at  the  time  the  said  notes  respectively  fell  due  the  said  indorser  had 
not  abandoned  his  intention  to  return  to  Alexandria,  and  had  not  acquired  a 
domicile  elsewhere,  and  that  the  notes  sned  on  were  duly  dishonored  and  pro- 
tested, and  on  the  day  thereof  notice  of  such  dishonor  and  protest  was  left  at 
the  residence  of  the  indorser  In  Alexandria  with  his  white  servant  in  charge 
of  the  same,  such  notice  wassufflcient  to  bind  the  indorser,  and  the  jury  must 
find  for  the  plaintiff,  if  they  further  believe  from  the  evidence  that  he  is  the 
bona  fide  holder  of  said  notes." 

The  only  point  presented  by  this  request,  not  disposed  of  by  the 
charge  as  aotually  given,  is  that  which  relates  to  the  ordinance  of 
secession  and  the  proclamations  of  the  president.  The  plaintiff 
claimed  no  "title,  right,  privilege,  or  immunity,"  either  nnder  the  or- 
dinance  or  the  proclamations.  Neither  did  the  defendant.  The 
issue  in  the  case  was  as  to  the  fact  of  a  change  of  residence  by  the 
defendant,  not  as  to  his  power  to  make  a  change.  The  plaintiff  did 
not  claim  that  by  reason  of  the  ordinance  or  the  proclamation,  or 
even  the  existence  of  actual  war,  the  defendant  was  prevented  from 
abandoning  his  home  in  Alexandria  and  taking  up  another  inside  the 
confederate  lines.  Neither  did  the  defendant  claim  that  the  ordi- 
nance, the  proclamation,  or  the  war,  of  themselves  made  the  notice 
left  at  his  former  home  insufficient.  The  ultimate  fact  to  he  de- 
termined was  whether,  when  the  notice  was  left  at  the  house  formerly 
occupied  by  the  defendant,  it  was  left  at  his  place  of  residence.    As. 
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the  oaee  stood  upon  the  evidenoe,  the  ordinance  of  secession  and  the 
proclamations  were  in  no  way  involved.  The  plaintiff  claimed  noth- 
ing under  them,  neither  did  the  defendant.  The  charge  in  respect  to 
them,  as  requested,  was  therefore  immaterial,  and  was  properly  re- 
fused. As  this  presented  the  only  federal  question  in  the  case,  and 
h  was  correctly  disposed  of,  we  cannot  consider  the  other  errors  as- 
signed.    Murdoch  v.  Memphis,  20  Wall.  S90. 

The  judgment  of  the  supreme  court  of  appeals  of  Virginia  is  af- 
firmed. 


<107  V.  8.  441) 

Coox  Go.  Nat.  Bahk  and  another  v.  Uhitbd  Stath. 

(April  9, 188&) 

Vaxiorai.  BAms— Bankbuftot— Prbfbbbnok  ov  Uhitxo  States  otkb  Othxb 
UBBDHOBft— Daposrr  of  Bondb  as  Sboubitt  vjok  Giboulatioh 
or  lToTi»— Sbt  On  bt  Tbobtkb.  , 

The  proTigioiu  of  the  law  of  1797  as  re-enacted  in  t^e  Revised  StatuteB,  f  3466, 
and  the  provisions  of  the  national  banking  law,  being,  as  applied  to  demands 
against  national  banks,  inconsistent  and  repugnant,  the  former  law  must 
yield  to  the  latter,  and  is,  to  the  extent  of  the  repugnancy,  superseded  by 
it ;  hence,  the  provisions  of  the  national  banking  act  protecting  the  United 
States  by  requiring  national  banks  to  deposit  satisfactory  security,  withdraws 
national  banks,  which  have  failed,  from  that  class  of  insolvent  persons  out  of 
whose  estates  demands  of  the  United  States  are,  under  section  3466,  Key.  St., 
to  be  paid  in  preference  to  the  claims  of  other  creditors. 

Tkia  view  of  the  banking  law  is  not  aftected  liy  the  subsequent  enactment  in  1867 
of  the  bankrupt  act,  giving  priority  to  the  demands  of  the  United  Statci 
against  the  estates  of  bankrupts.  That  act  dealt  only  with  the  estates  of  per- 
sons adjudged  insolvent  under  that  law,  and  covers  only  the  distribution  of 
their  estates. 

Where  bonds  are  deposited  as  security  for  the  circulating  notes  of  the  bank,  the 
bonds  an  received  in  trust  as  a  pledge  for  the  payment  of  such  circulating 
notes.  Rev.  Bt.  H  6162,  6167.  A  trustee  cannot  set  off  against  the  funds 
held  by  him  in  that  character  his  individual  demand  against  the  grantor  of 
the  trust. 

Appeal  from  the  Gixonii  Court  of  the  Ihiited  States  for  the  North- 
am  District  of  Illinois. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  overruling  a 

general  demoxrer  to  a  bill  filed  by  the  United  States  against  the  Cook 

County  National  Bank  of  Chicago,  Dlinois,  and  Augustus  H.  Burley, 

its  reoeirer.     The  facts,  as  stated  in  the  bill,  are  briefly  as  follows : 

V.3— 86 
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Frevlonsly  to  1872  the  bank  was  formed  under  the  acts  of  congress  autbcHr- 
izing  the  organization  of  national  banks,  and  was  designated  as  a  depository 
of  moneys  of  the  United  States.  In  January,  1875,  it  became  insolvent  and 
suspended  business.  In  February  following,  Burley  was  appointed,  by  the 
comptroller  of  the  currency,  its  receiver,  and  he  immediately  entered  upon  the 
discharge  of  his  duties.  At  the  time  of  its  suspension  the  bank  had  on  de- 
posit "  of  postal  funds,"  924,900,  and  "  of  money -order  funds,"  914,684,  which 
are  respectively  designated  on  its  books  by  tiiose  names.  These  moneys  bad 
been  deposited  with  the  bank  by  John  McArthur,  a  deputy  postmaster  at 
Chicago.  The  treasury  department  at  the  time  held  United  States  bonds, 
placed  with  it  by  the  bank,  to  the  amount  of,  $150,00U  par  value,  as  security 
for  all  public  moneys  which  might  be  deposited  with  the  bank.  These  bonds 
were  afterwards  sold  for  $174,544.52.  Of  the  proceeds,  8155,805.47  were  ap- 
propriated to  pay  the  amount  then  on  deposit  with  the  bank  to  the  credit  of 
the  treasurer  of  the  United  States.  Of  the  balance  remaining,  911,803.98  were 
applied  on  the  "  postal  funds,"  and  97,435.07  on  the  "  money-order  funds  "  de- 
posited by  the  deputy  postmaster  at  Chicago,  leaving  still  due  on  account  of 
those  two  funds  920,344.95.  In  addition  to  these  bonds,  there  were  at  the  time, 
in  the  treasury  department.  United  States  bonds  to  the  amount  of  9100,000  par 
value,  deposited  by  the  bank  to  secure  its  notes  issued  for  circulation.  When, 
in  1875,  the  bank  failed  to  pay  these  notes,  the  comptroller  of  the  currency 
declared  the  Iwnds  forfeited  to  the  United  States.  A  part  of  them  have  been 
sold,  and  it  is  the  intention  of  the  treasury  department  to  sell  the  remainder, 
and  apply  the  proceeds  to  pay  the  notes  in  circulation,  and  reimburse  the 
United  States  for  sums  already  advanced  for  that  purpose.  The  proceeds  of 
all  the  bonds,  when  .sold,  will  be  sufficient  to  redeem  the  notes,  reimburse  th«i 
United  States  in  full  for  their  advances,  and  leave  a  balance  exceeding  930,000, 
more  than  sufiBcient  to  pay  the  debts  due  by  the  bank  to  the  United  States  for 
postal  funds  and  money-order  funds  deposited  by  the  deputy  postmaster  at  - 
Chicago.  The  treasury  department,  in  addition  to  the  bonds  to  secure  the 
circulation  of  the  notes,  has  a  sum  exceeding  980,000  belonging  to  the  bank, 
collected  from  bills  receivable  and  debts  due  to  it;  but  its  liabilities  uotwith* 
standing  greatly  exceed  its  assets. 

Under  these  facts  the  question  arose  whether  the  claim  of  the  United 
States  for  moneys  deposited  by  the  deputy  postmaster  is  a  preferred 
debt  or  not;  and  the  officers  of  the  United  States  are  in  doabt  as  to 
their  duty  on  the  subject;  that  is,  whether  they  should  reserve  from 
the  funds  in  the  treasury  department  belonging  to  the  bank  a  snffi- 
oient  amount  to  pay  the  debt  for  postal  funds  and  money^order  funds 
due  to  the  United  States,  or  whether  they  should  distribute  the  said 
moneys  pro  rata  to  all  the  creditors  of  the  bank,  including  the  United 
States.  The  bill  prays  that  an  account  be  taken  of  the  amount  due 
to  the  United  States  by  the  bank  for  moneys  so  deposited  with  it  by 
the  deputy  postmaster,  and  that  a  decree  be  entered  directing  the  dis« 
position  of  the  funds  belonging  to  the  bank  in  the  control  of  the 


Digitized  by 


Google 


OOOE    00.  NAT.  BANK   V.  WTTBD    STATES.  663 

treasTiry  department.  The  defendantB  treated  the  bill  as  filed  to  ob* 
tain  a  decree  adjudging  to  the  United  States  a  priority  in  the  payment 
of  their  demand  against  the  bank  for  the  balance  due  on  the  postal 
and'money-order  funds,  and  interposed  a  general  demurrer  to  it.  The 
eoart,  taking  a  similar  view  of  the  bill,  OTermled  the  demurrer.  The 
defendants  thereupon  elected  to  stand  by  their  demurrer,  and  as  they 
at  the  same  time  admitted  that  the  bank  had  a  sufficient  amount  to 
pay  the  whole  Of  the  principal  and  interest  due  to  the  United  States 
for  the  funds,  deposited  by  the  deputy  postmaster  as  postal  funds,  and 
as  money-order  funds,  the  court  ordered  that  the  amount  thus  due 
should  be  paid  in  full  out  of  the  assets  of  the  bank.  From  this  decree 
the  appeal  was  taken. 

H,  S.  Monroe  and  Bo$eoe  ConMmg,  for  appellant. 

W.  O.  Goud/y,  for  appellee. 

Field,  J.    The  Revised  Statutes,  in  section  8466,  provide  that — 

"Whenever  any  person  indebted  to  the  United  States  is  insolvent,  or  when- 
ever the  estate  of  any  deceased  debtor,  in  the  hands  of  the  executors  or  ad- 
ministrators, is  Insufflcient  to  pay  all  the  debts  due  from  the  deceased,  the  debts 
due  to  the  United  States  shall  be  first  satisfied;  and  the  priority  hereby  estab- 
lished shall  extend  as  well  to  cases  iu  which  a  debtor,  not  liaving  sufficient 
property  to  pay  all  his  debts,  makes  a  voluntary  assignment  thereof,  or  in 
which  the  estate  and  efFects  of  an  absconding,  concealed,  or  absent  debtor  are 
attached  by  process  of  law,  as  to  cases  in  which  an  act  of  bankruptcy  is  com- 
mitted." 

This  section  is  substantially  a  copy  of  section  5  of  the  act  of  March 
3,  1797,  entitled  "An  act  to  provide  more  effectually  for  the  settle- 
ment of  accounts  between  the  United  States  and  receivers  of  public 
money."  Statutes  passed  before  1797  embodied  similar  provisions, 
and  also  declared  that  parties  who  are  sureties  of  insolvents  may 
pay  to  the  United  States  any  balance  due  to  them,  and  have  the 
same  priority  in  the  payment  of  their  demands  out  of  the  estates  of 
such  insolvents  as  the  United  States  would  have  if  no  such  payment 
were  made. 

The  language  of  the  section  in  the  Revised  Statutes  is  general  and 
comprehensive  in  its  terms,  and  applies  to  demands  of  the  United 
States  against  any  insolvent  person  living,  or  the  estate  of  any  insolv- 
ent person  dead;  and  also  to  demands  against  any  person  who,  not 
having  sufficient  property  to  pay  all  his  debts,  makes  a  voluntary 
assignment  thereof,  and  against  any  estate  of  an  absconding,  con- 
cealed, or  absent  debtor  whose  effects  have  been  attached  by  pro- 
cess of  law. 
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The  qaestion  is  whether,  under  this  broad  and  general  language, 
the  United  States,  having  demands  against  an  insolvent  national 
bank,  are  entitled  to  priority  of  payment  oat  of  its  assets  over  other 
creditors.  The  appellants  contend  that  the  statute  refers  to  sachin* 
solvency  as  is  determined  by  judicial  decree,  as  under  a  bankrupt  aet, 
or  is  manifested  by  the  debtor's  voluntary  assignment  of  his  property, 
or  by  its  attachment  under  process  against  him,  as  an  absconding, 
concealed,  or  absent  debtor,  and  that  within  this  meaning  the  Cook 
County  National  Bank  never  became  insolvent,  and  that,  therefore, 
the  provisions  giving  priority  of  payment  to  demands  of  the  United 
States  against  insolvents  do  not  apply. 

From  the  view  we  take  of  the  act  authorizing  the  formation  of  na- 
tional banks,  it  is  unnecessary  to  consider  whether  or  not  this  position 
is  tenable.  We  oonsider  that  act  as  constituting  by  itself  a  complete 
system  for  the  establishment  and  government  of  national  banks,  pre- 
scribing the  manner  in  which  they  may  be  formed,  the  amount  of 
oirculating  notes  they  may  issue,  the  security  to  be  furnished  for  the 
redemption  of  those  in  circulation,  their  obligations  as  depositaries 
of  public  moneys,  and  as  such  to  furnish  security  for  the  deposits, 
and  designating  the  consequences  of  their  failure  to  redeem  their 
notes,  their  liability  to  be  placed  in  the  hands  of  a  receiver,  and  the 
manner,  in  such  event,  in  which  their  affairs  shall  be  wound  up,  their 
oirculating  notes  redeemed,  and  other  debts  paid,  or  their  property 
applied  toward  such  payment.  Everything  essential  to  the  formation 
of  the  banks,  the  issue,  security,  and  redemption  of  their  notes,  the 
winding  up  of  the  institutions,  and  the  distribution  of  their  effects, 
are  fully  provided  for,  as  in  a  separate  oode  by  itself,  neither  limited 
nor  enlarged  by  other  statutory  provisions  with  respect  to  the  settle- 
ment of  demands  against  insolvents  or  their  estates. 

In  the  first  plaee,  the  banks  are  required  to  deposit  with  the  treas- 
urer bonds  of  the  United  States  as  security  for  any  notes  that  may 
be  issued,  the  amount  of  which  cannot  in  any  case  exceed  90  per 
cent,  of  the  par  value  of  the  bonds.  Bev.  St.  §  5171.  Should  the 
market  or  the  cash  value  of  the  bonds  become  reduced  at  any  time  be- 
low the  amount  of  the  notes  issued,  the  oomptroller  of  the  currency 
may  require  that  the  amount  of  the  depreciation  be  deposited  with 
the  treasurer  in  other  United  States  bonds,  or  in  money,  so  long  as 
such  depreciation  oontinues.  Bev.  St.  §  5167.  In  ease  of  the  refusal 
of  a  bank  to  pay  its  notes,  the  bonds  may  be  sold  at  public  auction  in 
the  city  of  New  Tork,  and  their  proceeds  applied  to  reimburse  the 
United  States  the  amount  expended  by  them  in  paying  the  oirculat- 
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ing  notes;  and  for  any  deficiency  which  may  remain,  the  United 
States  are  entitled  to  a  paramount  lien  upon  nil  the  assets  of  the  bank, 
which  is  io  be  paid  in  preference  to  all  other  claims,  except  for  costs 
and  necessary  expenses  in  administering  the  same.  Bev.  St.  § 
5280. 

In  the  second  place,  when  the  banks  are  made  depositaries  of  pub- 
lic moneys  and  employed  as  financial  agents  of  the  government,  it  is  < 
the  duty  of  the  secretary  of  the  treasury  to  require  them  to  give  sat- 
isfactory, security  by  the  deposit  of  United  States  bonds,  or  otherwise, 
for  the  safe-keeping  and  prompt  payment  of  the  public  money  depos- 
ited, and  for  the  faithful  performance  of  their  duties  as  financial 
agents.  The  amount  of  security  which  the  secretary  may  thus  re- 
quire has  no  limit  but  his  own  judgment  as  to  its  necessity.  Every 
officer  of  a  bank  which  is  not  an  authorized  depositary,  and  which  has 
not,  therefore,  given  the  required  security,  who  knowingly  receives  any 
pnblic  money  on  deposit,  is  liable  for  embezzlement.  Bev.  St.  §  5497. 
The  government  can  thus  always  have  security,  limited  in  amount  only 
by  the  judgment  of  the  secretary  of  the  treasury,  for  public  moneys 
deposited  with  any  national  bank. 

With  these  provisions  for  security  against  possible  loss  for  moneys 
deposited,  it  would  seem  only  equitable  that  the  government  should 
call  for  such  security,  and,  if  it  prove  insufficient,  take  the  position  of 
other  creditors  in  the  distribution  of  the  assets  of  the  bank  in  case 
of  its  failure.  The  framers  of  the  banking  law  evidently  so  regarded 
the  matter.  After  providing  for  the  appointment  of  a  receiver  by  the 
comptroller  of  the  currency  upon  the  suspension  or  failure  of  a  bank, 
the  law  requires  the  receiver  to  take  possession  of  its  books  and  rec- 
ords, and  assets  of  every  description,  and  to  collect  all  debts,  dne9, 
and  claims  belonging  to  it ;  and  authorizes  him,  upon  an  order  of  a 
court  of  competent  jurisdiction,  to  sell  or  compound  bad  or  doubtful 
debts;  to  sell  the  real  or  personal  property  of  the  bank,  and,  if  nec- 
essary, in  order  to  pay  his  debts,  to  enforce  the  individual  liability 
of  its  stockholders,  and  it  directs  him  to  pay  over  all  moneys 
thus  received  to  the  treasurer  oi  the  United  States,  subject  to  the 
order  of  the  comptroller  of  the  currency.  It  also  required  the  comp- 
troller, upon  appointing  a  receiver,  to  cause  notice  to  be  published, 
calling  upon  all  persons  having  claims  against  the  bank  to  present 
the  same  with  legal  proof  thereof.  It  then  declares  as  follows,  in 
section  5286 : 

"From  time  to  time,  after  full  provision  has  been  first  made  for  refunding  to 
tlie  United  States  any  dedciency  in  redeeming  tlie  notes  of  such  assodatioo^ 
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the  coraptroUer  shall  make  a  ratable  dividend  of  the  money  so  paid  over  to- 
hicn  by  such  receiver,  on  all  such  claims  as  may  have  been  proved  to  hi^  sat- 
isfaction or  adjudicated  in  a  court  of  competent  jurisdiction,  and,  as  the  pro- 
ceeds  of  the  assets  of  such  association  are  paid  over  to  him,  shall  make  further 
dividends  on  all  claims  previously  proved  or  adjudicated;  and  the  remainder 
of  the  proceeds,  if  any,  shall  be  paid  over  to  the  shareholders  of  such  association, 
or  their  legal  representatives,  in  proportion  to  the  stock  by  them  respectively 
held." 

This  section  provides  for  the  distribation  of  the  entire  assets  of  the 
bank,  giving  no  preference  to  any  claim  except  for  moneys-  to  reim- 
burse the  United  States  for  advances  in  redeeming  the  notes.  When 
this  reimborsement  is  fully  provided  for,  the  balance  of  the  assets, 
as  the  proceeds  are  received,  is  subject  to  a  ratable  dividend  on  all 
claims  proved  to  the  satisfaction  of  the  receiver,  or  adjudicated  by  a 
^urt  of  competent  jurisdiction.  Any  sum  remaining  after  the  pay- 
ment of  all  these  claims  is  to  be  handed  over  to  the  stockholders  in 
proportion  to  their  respective  shares.  These  provisions  could  not  be 
carried  out  if  the  tTnited  States  were  entitled  to  priority  in  the  pay- 
ment of  a  demand  not  arising  from  advances  to  redeem  the  circulat- 
ing notes.  The  balance,  after  reimbursement  of  the  advances,  could 
not  be  distributed,  as  directed,  by  a  ratable  dividend  to  all  holders  of 
claims ;  that  is,  to  all  creditors. 

These  provisions  must  be  deemed,  therefore,  to  withdraw  national 
banks,  which  have  failed,  from  the  class  of  insolvent  persons  out  of 
whose  estates  demands  of  the  United  States  are  to  be  paid  in  prefer- 
ence to  the  claims  of  other  creditors.  The  law  of  1797,  re-enacted  in 
the  Bevised  Statutes,  giving  priority  to  the  demands  of  the  United 
States  against  insolvents,  cannot  be  applied  to  demands  against  those- 
institutions.  The  provisions  of  that  law  and  of  the  national  banking 
law  being,  as  applied  to  demands  against  national  banks,  inconsistent 
and  repugnant,  the  former  law  must  yield  to  the  latter,  and  is,  to  th& 
extent  of  the  repugnancy,  superseded  by  it.  The  doctrine  as  to  re- 
pugnant provisions  of  different  laws  is  well  settled,  and  has  often 
been  stated  in  decisions  of  this  court.  A  law  embracing  an  entire 
subject,  dealing  with  it  in  all  its  phases,  may  thus  withdraw  the  sub- 
ject from  the  operation  of  a  general  law  as  effectually  as  though,  aa 
to  such  subject,  the  general  law  were  in  terms  repealed.  The  ques- 
tion is  .one  respecting  the  intention  of  the  legislature.  And  although 
as  a  general  rule  the  United  States  are  not  bound  by  the  provisions 
of  a  law  in  which  they  are  not  expressly  mentioned,  yet  if  a  particu- 
lar statute  is  clearly  designed  to  prescribe  the  only  rules  which  should 
govern  the  subject  to  which  it  relates,  it  will  repeal  any  former  one- 
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as  to  thai  sabjeot.  Davien  y.  Fairhaim,  8  How.  636 ;  U.  S.  v.  Tynen, 
11  Wall.  88. 

In  addition  to  these  eonflioting  provisions  in  the  banking  law,  neo- 
esaarily  superseding  those  of  the  law  of  1797,  as  to  the  priority  of 
the  United  States  in  the  payment  of  their  demands  oat  of  the  estates 
of  insolvents,  there  is  the  significant  declaration  of  the  banking  law 
that  for  any  deficiency  in  the  proceeds  of  the  bonds  deposited  as  se* 
curity  for  the  circulating  no  tea  of  the  bank,  the  United  States  shall 
have  a  paramount  lien  upon  all  its  assets,  which  shall  be  made  good 
in  preference  to  all  other  claims,  except  for  costs  and  expenses  in 
administering  the  same.  This  declaration  was  unnecessary  and 
quite  superfluous,  if  for  such  deficiency  the  United  States  already  pos> 
sessed,  under  the  act  of  1797,  the  right  to  be  paid  out  of  the  assets 
of  the  bank  in  preference  to  the  claims  of  other  creditors.  The  decla- 
ration, considered  in  connection  with  the  ratable  distribbtion  of  the 
assets,  prescribed  after  such  deficiency  is  provided  for,  is  equivalent 
to  a  declaration  that  no  other  priority  in  the  distribution  of  the  pro- 
ceeds of  the  assets  is  to  be  claimed. 

This  view  of  the  banking  law  is  not  affected  by  the  subsequent 
enactment,  in  1867,  of  the  bankrupt  act,  giving  priority  to  the  de- 
mands of  the  United  States  against  the  estates  of  bankrupts.  That 
enactment  was  dealing  with  the  estates  of  persons  adjudged  to  be 
insolvent  under  that  law,  and  covers  only  the  distribution  of  their 
estates.     It  has  no  further  reach. 

It  remains  only  to  consider  whether  the  United  States  have  the 
right  to  claim  the  payment  of  this  demand  out  of  the  surplus  moneys 
remaining  in  the  treasury  of  the  proceeds  of  the  bonds  deposited  as 
security  for  the  circulating  notes  of  the  bank.  The  surplus  is  suf- 
ficient to  pay  the  demand  of  the  United  States  in  full.  Can  the 
United  States  set  off  their  demand  against  these  proceeds  ?  We  have 
no  hesitation  in  answering  this  question  in  the  negative.  The  bonds 
were  received  in  trust  as  a  pledge  for  the  payment  of  the  circulat- 
'ing  notes.  The  statute  so  declares  in  express  terms.  Bev.  St.  §§ 
5162,  5167.  They  were  to  be  returned  to  the  bank  when  the  jiotes 
were  paid,  if  not  sold  to  reimburse  the  United  States  for  moneys 
advanced  to  redeem  the  notes.  The  bank  oonld  have  claimed  their 
return  at  any  time  upon  a  surrender  of  the  notes.  The  surplus  con- 
stituted the  assets  of  the  bank,  and  part  of  the  fund  appropriated  by 
the  statute  for  its  creditors.  It  was  charged  with  this  liability,  and 
was  held  subject  to  it  after  the  purposes  of  the  original  trust  were 
accomplished,  although  remaining  in  the  treasury.    It  was  then  sub- 
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jeot  to  a  new  tmat.  A  trnstee  oannot  set  off  against  the  funds  held 
by  him  in  that  character  his  individual  demand  against  the  grantor 
of  the  trust.  Courts  of  equity  and  courts  of  law  will  not  allow  such 
an  amplication  of  the  funds  so  long  as  they  are  affected  by  any  trust. 
It  would  open  the  door  to  all  sorts  of  chicanery  and  fraud.  The  fund 
must  be  relieved  from  its  trust  character  before  it  can  be  treated  in 
any  other  character. 

This  doctrine  is  well  illustrated  in  the  case  of  Sawyer  v.  Hoa^,  17 
Wall.  610,  622.  There  a  stockholder  indebted  to  an  insolvent  corpo- 
ration for  unpaid  shares,  undertook  to  set  off  against  the  claim  upon 
him  a  debt  due  to  him  by  the  corporation.  But  it  was  held  that  this 
could  not  be  done.     Said  the  court,  fipeaking  by  Mr.  Justice  Millbb  : 

«  The  debt  which  the  appellant  owed  for  his  stock  was  a  trust  fund  devoted 
to  the  payment  of  all  the  creditors  of  the  company.  As  soon  as  the  company 
became  insoIv6nt,  and  this  fact  became  known  to  the  appellant,  the  right  of 
set-off  for  an  ordinary  debt  to  its  full  amount  ceased.  i  It  became  a  fund  be- 
longing equally  in  equity  to  all  the  creditors,  and  could  not  be  appropriated 
by  the  debtor  to  the  exclusive  payment  of  his  own  claim." 

Here  the  surplus,  being  a  fund  for  all  the  creditors,  was  subject  to 
be  distributed  to  them  immediately  upon  the  reimbursement  of  the 
advances  of  the  United  States,  and  the  right  of  the  creditors  to  it  was 
not  affected  by  the  fact  that  it  was  at  the  time  in  the  actual  poases- 
sion  of  the  treasury  department. 

Nor  is  the  relation  of  the  United  States  to  this  fond  changed  by 
the  forfeiture  of  the  bonds,  which  the  comptroller  of  the  currency  was 
authorized  upon  the  failure  of  the  bank  to  declare.  The  forfeiture 
was  not  a  confiscation  of  the  bonds  to  the  government.  It  amounted 
only  to  an  appropriation  of  them,  against  any  other  claim,  to  the  spe- 
cific purposes  for  which  they  had  been  deposited,  authorizing  their  can- 
cellation at  market  value  when  not  above  par,  or  their  sale,  so  far  as 
necessary  to  redeem  the  circulation  or  reimburse  the  United  States 
for  moneys  advanced  for  that  purpose.  When  that  purpose  was  ac- 
complished, the  bank  had  the  right  to  any  surplus  of  their  proceeds, 
equally  as  though  that  right  had  been  in  express  terms  declared. 

It  follows  from  the  views  expressed  that  the  decree  of  the  court 
below  must  be  reversed  and  the  cause  be  remanded,  with  directions 
to  sustain  the  demurrer  and  dismiss  the  bill.     And  it  is  so  ordered. 
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(April  16, 1888.) 

Attobnkt  at  Law— Pbookkmnob  to  Disbab— Iitoiotablb  Opfkwbk — Rioht  to 
Tbial  bt  Jubt— Dub  PBOOBaa  of  Law— Suxiiabt  PBooEBDraaa. 

A  rale  was  made  by  the  circuit  court  of  the  Daited  States  for  the  southern  dis- 
trict of  Florida,  which,  after  reciting  that  it  had  come  to  the  Icnowledge  of  the 
court  that  W.,  an  attorney  of  the  court,  did,  on  a  day  specified,  engage  in  and 
with  an  unlawful  tumultuous  and  riotous  gathering,  he  advising  and  encourag- 
ing thereto,  talce  from  the  jail  of  Hillsbornugli  county,  and  hang  by  the  neck  un- 
til he  was  dead,  one  John,  otherwise  unltnown,  thereby  showing  such  an  utter 
disregard  and  contempt  for  the  law  which,  as  a  sworn  attorney,  he  was  bound 
to  support,  as  shows  him  to  be  totally  unfitted  to  occupy  such  position  :  there- 
upon, cited  him  to  appear  at  a  certain  time  and  show  cause  why  his  name 
should  not  be  striken  from  the  roll.  The  attorney  appeared  and  answered, 
denying  the  charge  in  mass,  and  excepting  to  the  jurisdiction  of  the  court,  (1) 
because  there  was  no  cliarge  against  him  under  oath ;  (2)  because  the  offense 
charged  was  a  crime  by  the  laws  of  Florida  for  which  ho  was  liable  to  be  in- 
dicted and  convicted.  The  court  overruled  the  exceptions,  and  called  a  wit- 
ness who  proved  the  charge,  showing  that  the  hanging  took  place  before  the 
coiu't- house  door,  during  a  temporary  recess  of  the  court :  thereupon,  the  court 
made  an  order  striking  W.'s  name  from  the  roll.  On  motion  made  in  this 
court  for  a  mandamus  to  compel  the  district  court  to  reverse  this  order,  and 
the  judge  having  answered  the  rule,  showing  the  special  circumstances  of  the 
case,  held. — 

(1)  That  although  not  strictly  regular  to  grant  a  rule  to  show  cause  why  an  at- 

torney should  not  be  struck  off  the  roll,  without  an  affidavit  making  charges 
•gainst  him,  yet  that,  under  the  special  circumstances  of  this  case,  the  want  of 
such  affidavit  did  not  render  the  proceeding  V9id  as  eorcun  nonjudiee., 

(2)  That  the  acts  charged  against  the  attorney  constituted  ■offloient  ground  for 
striking  his  name  from  the  roll. 

(31  That  although  in  ordinary  cases,  where  an  attorney  commits  an  indictable 
offense,  not  in  his  character  of  attorney,  and  does  not  admit  the  charge,  the 
couris  will  not  strike  his  name  from  the  roll  until  he  has  been  regularly  in- 
dicted and  convicted,  yet  that  the  rale  is  not  an  inflexible  one  ;  that  there  may 
be  cases  in  which  it  is  proper  for  the  court  to  proceed  without  such  previous 
conviction ;  and  that  the  present  case,  in  view  of  its  special  circumstances,  the 
evasive  denial  of  the  charge,  the  clearness  of  the  proof,  and  the  failure  to  offer 
any  counter- proof ,  was  one  in  which  the  court  might  lawfully  exercise  Its  sum- 
mary powers. 

(4)  That  the  proceeding  to  strike  an  attoraey  from  the  roll  is  one  within  the  proper 
jurisdiction  of  the  court  of  which  he  isanattorney.and  does  not  violate  the  con- 
stitutional provision  which  requires  an  indictment  and  trial  by  jury  in  criminal 
cases ;  that  it  is  not  a  criminal  proceeding,  and  not  intended  for  punishment, 
but  to  protect  the  court  from  the  ofiicial  ministration  of  persons  unfit  to 
practice  as  attorneys  therein. 

*S.  C.  IJFed.  Rep.Sli. 
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(5)  That  Buch  a  proceeding  is  not  an  invasion  of  the  constitutional  provision  tliat 
no  person  jhall  be  deprived  of  life,  liberty,  or  property  without  due  process  of 
law ;  but  that  the  proceeding  itself,  when  instituted  in  proper  cases,  is  due  pro- 
cess of  law. 
'  (6)  That,  as  the  court  below  did  not  exceed  its  powers  in  taking  cognizance  of  the 
case,  no  such  irregularity  occurred  in  the  proceedings  as  to  require  this  court 
to  interpose  by  the  writ  of  maitdamu*. 

Fmu>,  J.,  dissented. 

Petition  for  Mandamus. 

Chat.  W.  Jones  and  WiXlanson  CaU,  for  petitioner. 

Jas.  W.  Locke,  U.  S.  Judge,  for  himself.  ' 

BaA.DLET,  J.  A  petition  was  filed  in  this  case  by  J.  B.  Wall  for  an 
alternate  writ  of  mandamus  to  be  directed  to  James  W.  Looks,  dis- 
trict  judge  of  the  United  States  for  the  soathem  district  of  Florida, 
to  show  cause  why  a  peremptory  writ  should  not  issue  to  compel  him 
to  vacate  an  order  made  by  him  as  sacb  district  judge,  prohibiting 
said  Wall  from  practicing  at  the  bar  of  said  court,  and  to  restore  said 
Wall  to  the  rights,  privileges,  and  immunities  of  an  attorney  and 
proctor  thereof.  The  petition  set  forth  the  proceedings  complained 
of,  and  an  order  was  made  by  this  court  requiring  the  judge  to  show 
cause  why  the  prayer  of  the  petition  should  not  be  granted.  The  rule 
to  show  cause  has  been  answered,  and  we  are  now  called  upon  to  de- 
cide whether  the  writ  onght  to  be  granted. 

The  proceedings  of  the  court  below  for  disbarring  the  petitioner 
were  substantially  as  follows : 

On  the  seventh  of  March,  1882,  daring  a  term  of  the  said  court  held 
at  Tampa,  Hillsborough  county,  Florida,  the  same  court  exercising 
both  circuit  and  district  court  jurisdiction,  J.  W.  Looee,  the  judge 
then  holding  said  court,  issued,  and  caused  to  be  served  upon  the 
petitioner,  the  following  order: 

••(Circuit  Court  qf  t?u  United  States,  SotitTum  District  qf  Florida.    March 

Term,  1882.) 

"  Whereas,  it  has  come  to  the  Jcnowledge  of  this  court  that  one  J.  B.  Wall, 
an  attorney  of  this  court,  did,  on  the  sixth  day  of  this  present  month,  engage 
in  and  with  an  unlawful,  tumultuous,  and  riotous  gathering,  he  advising 
and  encouraging  thereto,  talce  from  the  jail  of  Hillsborough  county,  and  hang 
by  the  neck  until  he  was  dead,  one  John,  otherwise  unknown,  thereby  showing 
such  an  utter  disregard  and  contempt  for  the  law  and  its  -provisions,  which, 
as  a  sworn  attorney,  he  was  bound  to  respect  and  support,  as  shows  him  to  be 
totally  unfitted  to  occupy  such  position: 

'*  It  is  hereby  ordered  that  said  J.  B.  Wall  be  cited  to  appear  and  show  cause 
by  11  o'clock,  Wednesday,  the  eighth  instant,  why  his  name  should  not  be 
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'Stricken  from  the  roll  of  attorneys,  and  he  be  disbarred  and  probibited  from 
practicing  herein. 

[Signed]  "  Jambs  W.  Looke,  District  Judge. 

"Tampa,  Florida,  Mareh  7, 1882." 

Wall  appeared  in  court  at  the  return  of  this  rule,  and  on  the  f  ol- 
lowing  day  filed  a  written  answer,  as  follows : 

"This  respondent,  now  and  at  all  times  hereafter  saving  and  reserving  to 
himself  all  and  all  manner  of  beiieflta  of  exceptions  to  the  many  errors,  un- 
certainties, and  imperfections  in  the  said  rule  contained,  prays  leave  to  object, 
as  if  he  had  demurred  thereto,  to  the  right,  authority,  or  jurisdiction  of  this 
court  to  issue  said  rule  and  require  bim  to  answer  it: 

"(1)  Because  said  rule  does  not  show  that  the  matters  therein  charged 
took  place  in  the  presence  of  the  court,  or  were  brought  to  the  knowledge  of 
the  court  by  petition  or  complaint  in  writing  under  oath;  and, 

"(2)  Because  respondent  is  charged  in  said  rule  with  a  high  crime  against 
the  laws  of  Florida  not  cognizable  in  this  court,  and  for  which,  if  proven, 
this  respondent  is  liable  to  indictment  and  prosecution  before  the  state  court; 
but  for  answer  to  so  much  of  said  rule  as  this  respondent  is  advised  that  it  is 
material  or  proper  for  him  to  make  answer  to,  answering,  saith — 

"He  denies  counseling,  advising,  encouraging,  or  assisting  an  unlawful, 
tumultuous,  and  riotous  gathering  or  mob  in  taking  one  John  from  the  jail 
of  Hillsborough  county,  and  causing  his  death  by  hanging,  in  contempt  and 
defiance  of  the  law,  or  that  he  has  been  guilty  of  any  unprofessional  or  im- 
moral conduct  which  shows  him  to  be  unfitted  for  the  position  of  an  attorney 
and  proctor  of  this  court,  as  he  is  charged  in  the  said  rule. 

"Whereupon  he  prays  to  be  hence  dismissed,  etc. 

[Signed]  "J.  B.  Wail." 

The  court  overruled  the  exceptions  to  its  jurisdiction,  and  called 
to  the  stand  Peter  A.  Williams,  the  marshal  of  the  district,  whose 
testimony,  at  the  request  of  the  respondent,  was  reduced  to  writing, 
and  was  as  follows : 

"Peter  A.  Williams,  being  duly  sworn  to  testity,  says: 

*'  I  saw  Mr.  J.  B.  Wail  and  others  come  to  Mr.  Craft's  house  about  2  o'clock 
March  6th,  and  having  alreadye  hard  that  a  sheriff's  posse  had  been  sum- 
moned to  protect  the  jail,  I  thought  by  the  orderly  manner  they  came  in  that 
it  was  the  sheriffs  posse  coming  for  instructions.  I  was  sitting  on  the  end 
of  the  piazza,  and  did  not  go  in  the  house,  but  sat  there  till  they  came  out, 
thinking  thqr  had  come  for  instructions. 

"  When  they  came  out  I  heard  one  of  the  party  remark,  <  We  have  got  all 
out  of  you  we  want.'    Mr.  Wall  was  one  of  the  party. 

"  I  then  thought  something  was  wrong.  They  all  went  out  of  the  gate,  and 
Mr.  Craft  after  them,  and  I  followed  after  them  rather  slowly,  and  when  I 
got  to  the  corner  I  saw  the  party  coming  out  of  the  jail  with  the  criminal, 
the  man  who  was  afterwards  hanged.  They  carried  bim  over  the  steps  to 
the  oak  tree  in  front  of  the  steps  to  the  court-house.    The  crowd  gathered 
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around  him,  and  some  one  threw  the  man  down.  I  saw  him  then  pat  on  a 
dtay,  and  afterwards  pulled  up  on  the  ti:ee.  There  was  a  crowd  of  about  a 
hundred  persons  there.  I  don't  think  I  could  name  nay  man  in  that  crowd 
except  the  sheriff,  who  was  there  protesting,  as  I  bad  come  away  from  the 
crowd  and  was  on  the  upper  piazza  of  the  court-hoose.  I  heard  the  man  hol- 
lowing. He  was  put  on  a  draj  with  a  rope  around  his  neck.  The  diay  went 
off  and  he  fell  to  the  ground  about  10  feet  from  a  perpendicular;  then  the 
crowd  pulled  the  rope  and  he  went  up.  The  crowd  had  their  backs  towards 
me.  I  suppose  I  could  have  indentified  some  one  if  I  had  thought  to,  but  I 
was  excited,  and  did  not  notice  who  they  were.  I  saw  Mr.  Wall  coming 
from  the  Jail  with  the  prisoner  until  they  crossed  the  fence;  then  I  did  not 
see  him  any  more  nntil  after  It  was  over.  I  did  not  see  him  leave  the  crowd, 
though  he  might  have  done  it  without  my  seeing  it.  When  going  from  the 
jail  tb  the  tree  Mr.  Wall,  I  think,  had  hold  of  the  prisoner;  be  was  beside 
him. 

"  I  did  not  see  him  afterwards  until  the  hanging  was  over,  then  the  crowd 
had  increased,  perhaps,  to  200  persons,  and  I  went  down  to  them  to  the  plank- 
walk. 

"This  was  Monday  of  this  week,  the  sixth  of  this  month,  I  think,  in  Tampa, 
Hillsborough  county.  ' 

*'  I  also  saw  Mr.  Sparkham,  the  mayor  of  the  city,  protesting  at  the  time  of 
the  hanging." 

To  oross-qaeations  he  eaya : 

"  When  tfee  man  fell  from  the  dray  he  fell  his  full  length  to  the  ground; 
the  rope  was  slack." 

On  the  next  day  the  ooort,  after  argument  by  respondent's  ooansel' 
made  an  order  in  the  case,  "That  J.  B.  Wall  be  prohibited  from  prac- 
ticing at  the  bar  of  this  court  until  a  further  order  herein." 

The  answer  of  Judge  Loosk  to  the  rule  granted  by  this  court  to  show 
cause  why  a  mandamus  should  not  issue,  states : 

"  That  during  a  session  of  the  circuit  and  district  courts  of  the  Uiiited  States 
at  Tampa,  in  said  southern  district  of  Florida,  he,  the  said  James  W.  Locke, 
presiding,  on  the  sixth  day  of  March,  A.  D.  1882,  at  the  adjournment  of  said 
courts  for  dinner,  at  about  1  o'clock  of  said  day,  as  he  was  passing  from  the 
court-house,  a  prisoner  was  being  brought  to  the  jail  In  the  same  yard  by  two 
officers;  that  upon  his  return  to  the  court-house  after  dinner,  in  a  little  more 
than  an  hour,  the  dead  body  of  the  same  prisoner  hung  from  the  limb  of  a 
tree  directly  in  front  of  the  court-house  door;  whereby  he  became  personally 
informed  of  the  commission  of  a  most  serious  offense  against  the  laws.  The 
same  afternoon  he  was  informed  of  the  active  participation  in  said  crime  of 
one  J.  B.  Wall,  an  attorney  of  said  court,  by  an  eye-witness  In  whom  the  most 
implicit  confldence  could  be  placed,  but  who  declined  to  make  any  charge  or 
affidavit  of  such  fact  on  account  of  a  fear  of  said  Wall's  influence  and  the  locttf 
feeling  it  would  cause  against  him,  the  said  witness. 

"  That  not  only  from  the  direct  statements  of  eye-witnesses,  but  from  nu- 
merous other  sources,  reliable  information  of  like  import  was  received;  wheT»- 
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apon  said  J.  B.  Wall,  your  petitioner,  was,  on  the  said  seventh  day  of  March,  dur- 
ing a  session  of  tlie  circuit  court  of  the  United  States,  in  open  oonrt,  cbarge(f 
in  writing  by  the  respondent  herein,  as  judge,  with  having,  with  an  unlawful, 
tomnltaous,  and  riotous  gathering,  he  advising  and  encouraging  thereto,  taken 
from  the  Jail  of  HiUsboroogh  county,  and  hanged  to  a  tree  by  the  neclE  until 
he  was  dead,  a  man  to  the  court  known  only  as  John ;  and  cited  by  rule  served 
npon  him  to  show  cause  by  11  o'clock  a.  m.  of  the  next  day,  the  eighth  day  of 
said  March,  why  his  name  should  not  be  stricken  from  the  roll  of  attorneys  and 
he  prohibited  from  practicing  in  the  United  States  courts  of  said  district. 

"  That  at  said  time  of  return,  said  J.  B.  Wall  appeared  in  person,  and  by 
counsel,  and  moved  that  whereas  said  rule  had  charged  him  with  a  criminal 
ofTense,  indictable  by  the  grand  jury  of  the  courts  of  the  state,  the  matter  be 
continued  until  after  the  meeting  of  such  grand  jury ;  and  the  matter  was 
held  under  anvisement  by  the  court  and  continued  until  next  day. 

"That  at  the  opening  of  the  court  next  day,  before  any  order  had  been 
made  npon  the  pending  motion,  came  said  J.  B.  Wall,  and  withdrew  said  mo- 
tion for  continuance,  and  filed  answer  demurring  to  the  right  of  the  court  to 
issue  the  rule  served  npon  him,  beeause,  [stating  the  contents  of  Wall's 
answer,]  and  demanded  that  proof  be  had  of  the  matter  charged. 

"  That  thereupon  Feter  A.  Williams,  £sq..  United  States  marshal  for  said 
district,  being  duly  sworn,  testified  as  follows:  [Stating  the  testimony  of 
Williams,  as  before  given.] 

"Whereupon  J.  B.  Wall,  being  himself  present  and  stating  that  he  had  no 
testimony  toofCer;  and  desiring  to  be  heard  by  counsel,  was  so  heard,  and  the 
court  took  the  matter  under  consideration. 

"  Afterwards,  to-wit,  on  the  tenth  day  of  March  aforesaid,  the  matter  hav- 
ing been  fully  and  duly  considered,  it  was  ordered  that  J.  B.  Wall  be  prohib- 
ited from  practicing  at  the  bar  of  the  circuit  or  district  courts  of  this  district 
until  further  order  therein. 

''All  of  which  matters  are  true,  and  as  far  as  relates  to  the  action  of  the 
court  therein  shown  and  set  forth  in  the  records  of  said  court  and  papers 
therein. 

"And,  further,  answering,  he  says  that  J.  B.  Wall  at  no  time  denied  active 
participation  in  the  hanging  as  diarged,  nor  answered  the  spirit  and  substance 
of  s.'iid  charge. 

"  That  when  the  motion  for  continuance  was  withdrawn  by  him,  and  the 
demand  made  that  proof  be  made  of  the  charge,  upon  inquiry  your  respondent 
ascertained  that  both  the  sheriff  and  mayor,  who  had  alone  opposed  the  action 
of  the  mob,  and  the  only  parties  present  not  active  participants,  were  absent 
from  the  city,  and  could  not  be  summoned  to  testify  without  unadvisable  de- 
lay; of  all  of  which  said  J.  B.  Wall  bad  knowledge. 

"That  on  account  of  the  excited  state  of  feeling  existing  at  the  time,  the 
timidity  of  many,  from  the  influential  position  of  some  of  those  engaged  in  the 
hanging,  and  the  sympathy  of  others  with  the  lynchers,  it  was  not  advisable 
to  attempt  to  compel  any  resident  of  said  city  of  Tampa,  who  was  found  to 
have  personal  knowledge  of  the  matter,  to  testify  against  said  J.  B.  Wall. 

'*  That  said  J.  B.  Wall  had  every  opportunity  to  explain  his  presence  and 
action  in  the  matter  as  proven,  if  iiwocent,  but  made  no  attempt  to  do  so. 
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"That  the  evidence,  although  of  but  a  single  witness,  for  grounds  already 
-stated,  was  to  your  respondent  positively  conclusive  beyond  a  reasonable  doubt 
that  said  J.  B.  Wall  had  been  guilty  of  active  participation  in  a  most  immoral 
and  criminal  act,  and  a  leader  in  a  most  atrocious  murder,  in  defiance  and 
contempt  of  all  law  and  justice,  and  had  thereby  shown  himself  unfitted  to 
longer  retain  the  position  of  an  attorney  in  any  court  over  which  your  r&- 
flpondent  might  have  the  honor  to  preside. 

"  Wherefore  and  upon  which  showing  your  respondent  would  most  humbly 
submit  to  your  honors  that  said  order  prohibiting  said  J.  B.  Wall  from  prac- 
ticing as  attorney  should  not  be  revolted  nor  be  restored  to  the  rights  and  priv- 
ileges  of  an  attorney  of  said  courts. 

"James  W.  LooEE, 
"U.  S.  Dist.  Judge,  S.  Dist.  Fla. 

"■Key  West,  Floidda,  Deoember  2, 1832." 

It  will  be  perceived  that  the  rule  to  show  cause,  which  was  serred 
upon  the  petitioner,  contained  a  definite  charge  of  a  very  heinoas 
offense,  and  that  an  opportanity  was  given  to  him  to  meet  it  and  to 
«xoaerate  himself  if  he  coold  do  so.  It  would,  undoubtedly,  have 
been  more  regular  to  have  required  the  charge  to  be  made  by  affi- 
davit, and  to  have  had  a  copy  thereof  served  (with  the  rule)  upon  the 
petitioner.  But  the  circumstances  of  the  case,  as  shown  by  the  re- 
turn of  the  judge,  seem  to  us  to  have  been  sufficient  to  authorize  the 
issuing  of  the  rule  without  such  an  affidavit.  The  transaction  in 
which  the  petitioner  is  charged  with  participating,  was  virtually  in 
the  presence  of  the  court.  It  took  place  in  open  day,  in  front  of  the 
oourt-house,  and  during  a  temporary  recess  of  the  actual  session  of 
the  conrt;  and  the  awful  result  of  the  lawless  demonstration  was  ex- 
hibited to  the  judge  on  his  return  to  the  court-room.  Under  the  in- 
tense excitement  which  prevailed,  it  is  not  wonderful  that  no  person 
could  be  found  willing  to  make  a  voluntary  charge  against  the  peti- 
tioner or  any  one  else ;  and  yet,  the  fact  that  he  was  engaged  as  one 
of  the  perpetrators  was  so  notorious,  and  was  brought  to  the  judge's 
knowledge  by  information  so  reliable  and  positive,  that  he  justly  felt 
it  his  duty  to  take  official  notice  of  it,  and  to  give  the  petitioner  an 
opportunity  of  repelling  the  charge.  This  was  done  in  such  a  man- 
ner as  not  to  deprive  him  of  any  substantial  right.  The  charge  was 
specific,  due  notice  of  it  was  given,  a  reasonable  time  was  set  for  the 
hearing,  and  the  petitioner  was  not  required  to  orimiuate  himself  by 
answering  under  oath. 

In  the  Case  of  Steinman  and  Hensel,  95  Pa.  220,  where  the  county 
court  on  its  own  motion  had  cited  the  parties  before  it  for  publishing 
a  gross  libel  upon  the  court,  and  had  struck  their  names  from  the 
xoU,  though,  on  appeal,  the  order  was  reversed  on  other  grounds,  as 
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to  the  mode  of  initiating  the  proceedings,  Chief  Justice  Shabswood, 
dellTering  the  opinion  of  the  court,  said:  "We  entertain  no  doubt 
that  a  oonrt  has  jurisdiction  without  any  formal  complaint  or  peti< 
tion,  upon  its  own  motion,  to  strike  the  name  of  an  attorney  from  the 
roll  in  a  proper  case,  provided  he  has  had  reasonable  notice,  and 
been  afforded  an  opportunity  to  he  heard  in  his  defense." 

In  the  case  of  Randali  y.  Brigham,  1  Wall.  589,  which  was  an  ac* 
tion  for  damages  brought  by  an  attorney  against  a  judge  for  striking 
his  name  from  the  roll  unjustly  and  without  authority,  not  having 
before  him  in  making  the  order  to  show  cause  any  charge  of  misoon- 
duct,  except  only  a  letter  of  a  third  person  addressed  to  the  grand 
jury,  this  court,  speaking  by  Mr.  Justice  Fibld,  said : 

"  But  the  claim  of  the  plaintiff  Is  not  correct.  The  information  imparted 
by  the  letter  was  sufflcieot  to  put  in  motion  the  authority  of  the  court,  and 
the  notioe  to  the  plaintiff  was  sufficient  to  bring  him  before  it  to  explain  the 
transaction  to  which  the  letter  referred.  The  informality  of  the  notice,  or  of 
the  complaint  by  letter,  did  not  touch  the  question  of  jurisdiction.  The  plain- 
tiff understood  from  them  the  nature  of  the  charge  against  him ;  and  it  is  not 
pretended  that  the  investigation  which  followed  was  not  conducted  with  en- 
tire fairness.  He  was  afforded  ample  opportunity  to  explain  the  transaction 
and  vindicate  hia  conduct." 

Looking  at  all  the  circumstances  of  the  present  case,  we  are  not 
prepared  to  say  that  the  course  which  was  pursued  rendered  the  pro- 
ceedings void,  as  being  coram  non  jttdice.  And  since  they  were  not 
void,  (though  not  strictly  regular,)  and  since  no  substantial  right  of 
the  petitioner  was  invaded,  we  do  not  think  that  the  mere  form  of  the 
proceeding  requires  us  to  interpose  by  the  extraordinary  remedy  of 
tnandajnus. 

The  next  question  to  be  considered  is,  whether  the  facts  charged 
against  the  petitioner  constitute  a  legitimate  ground  for  striking  his 
name  from  the  roll.  Of  this  we  think  there  can  be  no  doubt.  It  is 
not  contended  but  that,  if  properly  proven,  the  facts  charged  are  good 
cause  for  removal  from  the  bar.  A  moment's  consideration  will  be 
sufficient  to  den^onstrate  this. 

It  is  laid  down  in  all  the  books  in  which  the  subject  is  treated,  that 
a  court  has  power  to  exercise  a  summary  jurisdiction  over  its  attor- 
neys to  compel  them  to  act  honestly  towards  their  clients,  and  to  pun- 
ish them  by  fine  and  imprisonment  for  misconduct  and  contempts, 
and,  in  gross  oases  of  misconduct,  to  strike  their  names  from  the  roll. 
If  regularly  convicted  of  a  felony,  an  attorney  will  be  struck  off  the 
roll. as  of  course,  whatever  the  felony  may  be,  because  he  is  rendered 
infamous.     If  convicted  of  a  misdemeanor  which  imports  fraud  or  dis> 
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honesty,  the  same  course  'will  be  taken.  He  will  also  be  strnck  off 
the  roll  for  gross  malpractio^  or  dishonesty  in  his  profession,  or  for 
conduct  gravely  affecting  his  professional  character. 

In  Archb.  Pr.  (Ed.  byChitty,)  148,  it  is  said:  "The  court  will,  in 
general,  interfere  in  this  summary  way  to  strike  an  attorney  off  the 
roll,  or  otherwise  punish  him,  for  gross  misconduct,  not  only  in  cases 
where  the  misconduct  has  drisen  in  the  course  of  a  suit,  or  other  reg- 
ular and  ordinary  business  of  an  attorney,  but  where  it  has  arisen  in 
any  other  matter  so  connected  with  his  professional  character  as  to 
afford  a  fair  presumption  that  he  was  employed  in  or  intrusted  with 
it  in  consequence  of  that  character."  And  it  is  laid  down  by  Tidd 
that  "  where  an  attorney  has  been  fraudulently  admitted,  or  convicted 
(after  admission)  of  felony,  or  other  offense  which  renders  him  un&t 
to  be  continued  an  attorney,  or  has  knowingly  suffered  his  name  to 
be  made  use  of  by  ^n  unqualified  person,  or  acted  as  agent  for  such 
person,  or  has  signed  a  fictitious  name  to  a  demurrer,  as  and  for  the 
signature  of  a  barristei,  <>r  otherwise  grossly  misbehaved  himself,  the 
court  will  order  him  to  be  struck  off  the  roU."  1  Tidd,  Fr.  89, 
(9th  Ed.)  Where  an  attorney  was  convicted  of  theft,  and  the  crime 
was  condoned  by  burning  in  the  hand,  he  was  nevertheless  struck  from 
the  roU.  "  The  question  is,"  said  Lord  Mansfibld,  "whether,  after 
the  conduct  of  this  man,  it  is  proper  that  he  should  continue  a 
member  of  a  profession  which  should  stand  free  from  all  saspicion. 
*  *  *  It  is  not  by  way  of  punishment ;  but  the  court  in  such  cases 
exercise  their  discretion,  whether  a  man  whom  they  have  formerly 
admitted  is  a  proper  person  to  be  continued  on  the  roll  or  not." 

Now,  what  is  the  offense  with  which  the  petitioner  stands  charged  ? 
It  is  not  a  mere  crime  against  the  law ;  it  is  much  more  than  that. 
It  is  the  prostration  of  all  law  and  government;  a  defiance  of  th^ 
laws;  a  resort  to  the  methods  of  vengeance  of  those  who  recognize 
no  law,  no  society,  no  government.  Of  all  classes  and  professions, 
the  lawyer  is  most  sacredly  bound  to  uphold  the  laws.  He  is  their 
sworn  servant;  and  for  him,  of  all  men  in  the  world,  to  repudiate 
and  override  the  laws,  to  trample  them  under  foot,  and  to  ignore  the 
very  bands  of  society,  argues  recreancy  to  his  "position  and  office,  and 
sets  a  pernicious  ei:ample  to  the  insubordinate  and  dangerous  ele- 
ments of  the  body  politic.  It  manifests  a  want  of  fidelity  to  the  sys- 
tem of  lawful  government  which  he  has  sworn  to  uphold  and  pre- 
serve. Whatever  excuse  may  ever  exist  for  the  execution  Of  lynch- 
law  in  savage  or  sparsely-settled  districts,  in  order  to  oppose  the  ruf- 
fian elements  which  the  ordinary  administration  of  law  is  powerless 
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to  control,  it  oertainly  has  no  excase  in  a  oommnnity  where  the  laws 
are  duly  and  regularly  administered.  But,  besides  the  character  of 
the  act  itself,  as  denoting  a  gross  want  of  fealty  to  the  law  and 
repudiation  of  legal  government,  the  particular  ciroamstances  of 
place  and  time  invest  it  with  additional  aggravations.  The  United 
States  court  was  in  session ;  this  enormity  was  perpetrated  at  its  door ; 
the  victim  was  hanged  on  a  tree,  with  audacious  effrontery,  in  the  vir- 
tual presence  of  the  court !  No  respect  for  the  dignity  of  the  govern- 
ment as  represented  hy  its  judicial  department  was  even  affected; 
the  judge  of  the  court,  in  passing  in  and  out  of  the  place  of  justice, 
was  insulted  by  the  sight  of  the  dangling  corpse.  What  sentiments 
ought  such  a  spectacle  to  arouse  in  the  breast  of  any  upright  judge, 
when  informed  that  one  of  the  officers  of  his  own  court  was  a  leader 
in  the  perpetration  of  such  an  outrage  ?  We  have  no  hesitation  as 
to  the  character  of  the  act  being  sufficient  to  authorize  the  action  of 
the  court. 

A  question  of  greater  difficulty  is  raised  as  to  the  legality  of  pro- 
ceeding in  a  summary  way  on  a  charge  of  this  nature.  It  is  8tren< 
uously  contended  that  when  a  crime  is  charged  against  an  attorney 
for  which  he  may  be  indicted,  and  the  truth  of  the  charge  is  denied 
or  not  admitted  by  him,  it  cannot  be  made  the  ground  of  an  applica- 
tion to  strike  his  name  from  the  roll  until  he  has  been  regularly  con- 
victed by  a  jury  in  a  criminal  proceeding;  or,  at  least,  that  this  is  true 
when  the  act  charged  was  not  committed  in  his  professional  charac- 
ter. As,  in  urging  this  argument,  much  stress  is  laid  upon  the  fact 
that  the  petitioner,  by  his  answer,  denied  the  charge  contained  in  the 
rule  to  show  oanse,  it  is  proper  to  notice  the  manner  in  which  this 
denial  was  made.  The  charge,  as  we  have  seen,  was  speci&c  and 
particular : 

"  That  J.  6.  Wall,  an  attorney  of  this  court,  did,  on  the  sixth  day  of  thin  pres- 
ent month,  engage  in  and  with  an  unlawful,  tumultuous,  and  riotous  gathering, 
be  advising  and  encouraging  thereto,  take  from  the  jail  of  HiUsborough  county, 
and  hang  by  the  neck  until  he  was  dead,  one  John,  otherwise  unknown, 
thereby  showing  an  utter  disregard  and  contempt  for  the  law  and  its  provis- 
ion!*," etc. 

The  denial  of  this  charge  was  a  mere  negative  pregnant,  amount- 
ing only  to  a  denial  of  the  attending  circumstances  and  legal  conse- 
quences ascribed  to  the  act.  '  The  respondent  denied  "counseling, 
advising,  encouraging  or  assisting  an  unlawful,  tumultuous,  and  riot- 
ous gathering  or  mob  in  taking  one  John  from  tlw  jail  of  Hills- 
▼.8—87 
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borough  county,  and  causing  his  death  by  hanging,  in  contempt  and 
defiance  of  the  law."  He  was  not  required  to  answer  under  oath, 
and  did  not  do  so.  Tet,  free  from  this  restriction,  he  did  not  come 
out  fully  and  fairly  and  deny  that  he  was  engaged  in  the  transac- 
tion at  all;  but  only  that  he  did  not  engage  in  it  with  the  attendant 
circumstances  and  legal  consequences  set  out  in  the  charge.  Even 
the  name  of  the  victim  is  made  a  material  part  of  the  traverse.  Upon 
such  a  special  plea  as  this,  we  think,  the  court  was  justified  in  re- 
garding the  denial  as  unsatisfactory.  It  was  really  equivalent  to  an 
admission  of  the  substantial  matter  of  the  charge.  Nevertheless, 
the  marshal  of  the  court  was  called  as  a  witness,  and  clearly  proved 
the  truth  of  the  charge,  and  no  evidence  was  offered  in  rebuttal. 
The  case,  as  it  stood  before  the  court,  was  as  dear  of  all  doubt  as  if 
the  petitioner  had  expressly  admitted  his  participation  in  the  trans- 
action. 

It  is  not  necessary,  however,  that  we  should  examine  the  authori- 
ties on  the  question  raised  by  the  petitioner  as  to  the  power  of  the 
court  to  proceed  against  him  without  a  previous  conviction  upon  an 
indictment.  It  has  undoubtedly  been  held  in  some  of  the  cases  that 
where  the  offense  is  indictable,  and  the  facts  are  not  admitted,  a  .reg- 
ular conviction  must  be  had  before  the  court  will  exercise  its  summary 
jurisdiction  to  strike  the  name  of  the  party  off  the  roll.  At  first  view 
this  was  supposed  to  be  the  purport  of  Lord  Denman's  judgment  in 
the  anonymous  case  reported  in  5  Barn.  &  Adol.  1088.  That  was  a 
case  of  professional  misconduct  in  pecuniary  transactions.  Lord 
Denuan  is  reported  as  saying:  "The  facts  stated  amounted  to  an 
indictable  offense.  Is  it  not  more  satisfactory  that  the  case  should 
go  to  a  trial  ?  I  have  known  applications  of  this  kind,  after  convic- 
tion, upon  charges  involving  professional  misconduct;  but  we  should 
be  cautious  of  putting  parties  in  a  situation  where,  by  answering, 
they  might  furnish  a  case  against  themselves,  on  an  indictment  to  be 
afterwards  preferred.  On  an  applicatin  calling  upon  an  attorney  to 
answer  the  matters  of  an  affidavit,  it  is  not  usual  to  grant  the  rule  if 
an  indictable  offense  is  charged."  And  the  solicitor  general,  Sir  John 
Campbell,  who  made  the  application  in  that  case,  being  requested  to 
look  at  the  authorities,  afterwards  stated  that  he  could  find  no  prece- 
dent for  it.  In  that  case,  however,  the  rule  applied  for  was  one  re- 
quiring the  attorney  to  answer  charges  on  oath.  On  a  similar  ap- 
plication in  a  subsequent  case,  charging  perjury  and  fraud,  (Anon.  3 
Nev.  &  P.  389,)  Lord  Denham  said:  "Would  not  an  indictment  for 
perjury  lie  upon  these  facts?    We  are  not  in  the  habit  of  interfering 
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in  snch  a  case,  unless  there  is  something  amounting  to  an  admission 
on  the  part  of  the  attorney  which  would  render  the  intervention  of  a 
jury  unnecessary." 

In  another  anonymous  case  in  the  Exchequer,  (2  Dowl.  Pr.  110,) 
where  an  attorney  had  been  sued  in  an  action  at  law  for  an  aggravated 
libel,  and  a  verdict  had  been  rendered  against  him  with  only  one 
shilling  damages,  on  an  application  being  then  made  to  strike  him 
aS  the  roll.  Lord  LyiiDHUBST  said :  "Have  you  any  instance  of  such 
an  application  on  a  verdict  for  the  same  criminal  act,  but  for  which 
no  criminal  proceedings  have  been  taken?"  and  intimated  that  if 
there  was  any  such  case  the  rule  would  be  granted ;  but  added :  "Here 
there  was  conflicting  evidence  at  the  trial,  and  it  is  doubtful  whether 
the  publication  was  brought  home  to  the  defendant;  and  the  jury 
seem  to  have  so  considered  it;"  and  the  rule  was  refused. 

But  this  matter  was  carefully  reviewed  by  the  court  of  exchequer 
in  the  subsequent  case  of  Stephens  v.  Eill,  10  Mees.  &  W.  28,  where 
motion  was  made  against  an  attorney  who  had  conspired -with  others 
to  induce  a  witness  for  the  opposite  party  to  absent  himself  from  a 
trial,  giving  him  money,  etc.  It  was  objected  that  the  application 
to  strike  from  the  roll  could  not  be  heard  on  these  charges  without  a 
conviction,  inasmuch  as  a  conspiracy  is  an  indictable  offense.  Lord 
Abinob{i  took  a  distinction  between  a  rule  to  show  cause  why  an  at- 
torney should  not  be  struck  off  the  roll,  and  a  rule  calling  on  him  to 
answer  the  matters  of  an  affidavit  with  a  view  to  strike  him  off  the 
roll.  The  latter  course  he  conceded  would  be  improper,  if  the  offense 
was  indictable,  because  it  would  compel  the  attorney  to  criminate 
himself;  but  not  so  the  former,  for  he  might  clear  himself  without 
answering  under  oath ;  and  that  this  was  all  that  Lord  Denhan  meant 
in  the  case  before  him.  Lord  Abinoeb  said  that  as  long  as  he  had 
known  Westminister  Hall  he  had  never  heard  of  such  a  rule  as  that 
an  attorney  might  not  be  struck  off  the  roll  for  misconduct  in  a  cause 
merely  because  the  offense  imputed  to  him  was  of  such  a  nature  that 
he  might  have  been  indicted  for  it;  but  he  said  that  in  the  case  of 
applications  calling  upon  an  attorney  to  answer  the  matters  of  an  af- 
fidavit, he  had  known  Lord  KuinroN  and  Lord  Ellenbobough  fre- 
quently say,  you  cannot  have  a  rule  for  this  purpose,  because  the  mis- 
.  conduct  you  impute  to  the  man  is  indictable ;  but  you  may  have  one 
to  strike  him  off  the  roll.  After  noticing  and  explaining  the  language 
attributed  to  Lord  Dekuan,  as  before  stated,  Lord  Abinoeb  adds : 

"  If,  indeed,  a  case  should  occur  where  an  attorney  has  been  guilty  of  some 
professional  misconduct  for  which  the  court,  by  its  summary  jariddiction, 
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might  compel  him  to  do  justice,  and  at  the  same  time  has  been  guilty  of  some* 
thing  indictable  in  itself,  bat  not  arising  out  of  the  cause,  the  court  will  not 
inquire  into  that  with  a  view  of  striking  him  from  the  roll,  bat  would  leave 
the  party  aggrieved  to  bis  remedy  by  a  criminal  prosecution." 

This  expression,  aboat  leaving  the  party  aggrieved  to  bis  remedy 
by  a  criminal  proseoatiqn,  is  frequently  found  in  the  English  eases, 

'  knd  has  reference  to  the  practice  in  that  country  of  regarding  the 
party  injured  by  the  perpetration  of  a  crime  as  the  proper  person  to 
prosecute  the  offender;  and  one,  indeed,  npon  whom  a  doty,  in  some 
sort,  rested  to  institute  each  prosecution.  The  court  would,  there- 
fore, hesitate  to  take  any  summary  action  against  the  offender  which 
might  remove  the  indacements  the  injured  party  would  otherwise 
have  for  proceeding  criminally  against  him,  and  thus  interfere  with 
the  course  of  justice.  In  this  country  the  prosecution  of  criminal 
offenses  is  generally  committed  to  the  charge  of  a  public  officer,  and 
sufficient  emolument  is  attached  to  the  duty  of  prosecution  to  secure 
its  faithful  performance.  The  same  reason,  therefore,  does  not  ex- 
ist  here,  as  in  England,  for  leaving  it  to  the  injured  party  to  prose* 
cute  for  the  criminal  offense.  So  far  as  the  offender  himself  is  con- 
cerned, it  is  true,  the  reason  is  equally  strong  against  compelling 
him  to  answer  under  oath  charges  preferred  against  him,  and  in  fa- 
vor of  giving  him  a  trial  by  jury  in  all  cases  of  doubt  or  of  conflict- 
ing evidence.  That  a  reluctance  to  interfere  with  the  incentive  to 
prosecute  criminally  in  these  cases  operated  strongly  upon  the  judi- 
cial mind  in  England,  is  manifest  from  the  fact  that,  after  a  prosecu- 
tion had  been  made,  and  the  duty  of  the  injured  party  had  been  per- 

'  formed,  the  courts  never  hesitated  to  strike  the  accused  from  the  roll, 
if  found  guilty  by  a  jury,  even  though  judgment  against  him  had 
been  arrested  or  reversed,  or  the  offense  had  been  pardoned  or  con- 
doned ;*  thus  showing  that  it  is  not  a  technical  conviction  which  is 
required,  but  a  fair  effort  on-  the  part  of  the  prosecutor  to  bring  the 
offender  to  justice;  coupled  also  with  the  fact  that  a  jury  is  the  most 
suitable  tribunal  for  passing  upon  a  question  of  fact  depending  upon 
conflicting  evidence. 

Some  expressions  in  the  cases  cited,  including  the  remarks  made 
by  Lord  Abingeb  in  Stephens  v.  HiU,  seem  to  imply  that  the  summary 
jurisdiction  will  not  be  exercised  where  the  charges  made  against  an 
attorney  affect  only  his  general  character  as  saoh,  and  do  not  amount 
to  malpractice  in  a  particular  cause.    But  sabseqnent  decisions  are 

•Rm  v.  Sovthsrton,  6  East,  120 ;  InrtKing,  fi  Q.  B.  129;  AnQarittt,  18  C.  B 
402. 
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to  the  effect  that  it  is  properly  extended  to  cases  affecting  his  general 
character  also.  Thus,  in  Be  Blake,  3  El.  &  EL  84,  an  attorney  vas 
strack  from  the  roll  for  having  improperly  collected  the  money  due 
on  a  mortgage  which  he  had  pledged  as  collateral  security  for  a  loan, 
and  which  he  borrowed  from  the  pledgee  on  some  false  pretense.  On 
a  rule  to  show  cause  and  reference  to  .the  master,  t^e  faets  were 
found  to  be  truly  charged ;  and,  although  he  was  not  acting  as  attor* 
ney  in  the  matter,  the  court  suspended  his  oertificate  for  two  years, 
on  the  general  ground  (as  stated  by  Lord  Chief  Justioe  GooKBtntii) 
that  where  ah  attorney  is  shown  to  have  been  guilty  of  gross  fraud, 
although  not  such  as  to  render  him  liable  to  an  indictment,  nor  com* 
mitted  by  him  while  the  relation  of  attorney  and  client  waa  subsist- 
ing between  him  and  the  person  defrauded,  or  in  his  character  as  an 
attorney,  the  court  will  not  allow  suitors  to  be  exposed  to  gross  fraud 
and  dishonesty  at  the  hands  of  one  of  its  officers.  And  in  a  subsequent 
ease,  {Be  HUl,  L.  B.  8  Q.  B.  543,)  where  an  attorney  acting,  not  as 
such,  but  as  clerk  to  a  firm  of  attorneys,  appropriated  to  his  own  use 
money  which  came  to  his  hands  on  the  sale  of  an  estate,  on  a  motion 
to  strike  his  name  from  the  roll  it  was  objected  that,  as  his  offense 
was  indictable,  a  conviction  was  necessary  before  this  proceeding 
could  be  had.     Lord  Chief  Justice  Cockbubn  said: 

"No  case  baa,  so  far  as  I  am  aware,  come  before  the  court  under  the  pre- 
cise circumstancea  under  which  this  case  presents  itself,  namely,  of  an  act  of 
delinquency  committed  by  an  attorney's  clerk,  who  at  the  same  time  is  an 
attorney,  though  at  that  time  not  acting  as  such;  but  still  I  think,  on  every 
principle  of  justice,  we  ought  not  the  less  to  entertain  the  application.  *  *  * 
If  the  delinquent  had  been  proceeded  against  criminally  upon  the  facts  ad- 
mitted by  him,  it  is  plain  that  he  would  have  been  convicted  of  embezzle- 
ment, and  upon  that  conviction  being  brought  before  us,  we  should  have  been 
bound  to  act.  If  there  bad  been  a  conflict  of  evidence  upon  the  affidavits, 
that  might  be  a  very  sufficient  reason  why  the  court  should  not  interfere  until 
the  conviction  had  taken  place;  but  here  we  have  the  person  against  whom 
the  application  is  made  admitting  the  facts." 

Mr.  Jastioe  Blaosbubn,  in  the  same  case,  said : 

"  I  think  when  we  are  called  upon,  in  the  exercise  of  our  equitable  juris- 
diction, to  order  an  attorney  to  perform  a  contract  to  pay  money,  or  to  ful- 
fill an  undertaking,  that  we  have  jurisdiction  only  if  the  undertaking  or  the 
contract  is  made  in  his  character  of  attorney,  or  so  connected  with  his  char- 
acter of  attorney  as  to  bring  it  within  the  power  of  the  court  to  require  that 
their  officer  shall  behave  well  as  an  officer.  But  where  there  is  a  matter 
which  would  subject  the  person  in  question  to  a  criminal  proceeding,  in  my 
dpinion  a  different  principle  must  be  applied.  We  are  to  see  that  the  offi- 
cers of  the  court  are  proper  persons  to  be  trusted  by  the  court  with  regard 
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to  the  Interest  of  suitors,  and  we  are  to  look  to  the  character  and  position  of 
the  persons,  and  judge  of  the  acts  committed  by  them,  upon  the  same  princi- 
ple as  if  we  were  considering  whether  or  not  a  person  is  fit  to  become  an  at- 
torney. •  ♦  •  It  should  always  be  considered  whether  the  particular  wrong 
done  is  connected  with  the  character  of  an  attorney.  The  offense  morally 
may  not  be  greater,  but  still,  if  done  in  the  character  of  an  attorney,  it  is 
more  dangerous  to  suitors,  and  should  be  more  severely  marked.  I  agree 
that  where  it  is  denied  that  a  criminal  offense  has  been  committed,  the  court 
ought  not  to  decide  on  affidavits  a  question  which  ought  to  be  tried  by  a 
jury." 

This  case  is  important  as  showing  the  latest  consideration  of  the 
question  by  the  English  courts,  and  by  the  most  eminent  judges  of 
those  courts.  The  rule  to  be  deduced  from  all  the  English  authori- 
ties seems  to  be  this :  that  an  attorney  will  be  struck  off  the  roll  if 
convicted  of  felony,  or  if  convicted  of  a  misdemeanor  involving  want 
of  integrity,  even  though  the  judgment  be  arrested  or  reversed  for 
error;  and  also  (without  a  previous  conviction)  if  he  is  guilty  of  gross 
misconduct  in  his  profession,  or  of  acts  which,  though  not  done  in 
his  professional  capacity,  gravely  affect  his  character  as  an  at- 
torney; but  in  the  latter  ease,  if  the  acts  charged  are  indictable, 
and  are  fairly  denied,  the  court  will  not  proceed  against  him  un- 
til he  has  been  convicted  by  a  jury;  and  will  in  no  case  compel 
him  to  answer  under  oath  to  a  charge  for  which  he  may  be  indicted. 
This  rule  has,  in  the  main,  been  adopted  by  the  courts  of  this  coun- 
try ;  though  special  proceedings  are  provided  for  by  statute  in  some 
of  the  states,  requiring  a  formal  information  under  oath  to  be  filed, 
with  regular  proceedings  and  a  trial  by  jury.  The  cases  are  quite 
numerous  in  which  attorneys,  for  malpractice  or  other  misconduct  in 
their  official  character,  and  for  other  acts  which  showed  them  to  be 
unfit  persons  to  practice  as  attorneys,  have  been  struck  from  the  roll 
upon  a  summary  proceeding  without  any  previous  conviction  of  a 
criminal  charge.  See,  among  others,  the  Case  of  Niven,  1  Wheeler, 
Crim.  Cas.  337,  note;  Gate  of  Levi  S.  Burr,  Id.  503;  S.  C.  2  Cranch, 
C.  C.  379;  In  re  Peterson,  3  Paige,  510;  Ex  parte  Brown,  1  How. 
(Miss.)  303;  In  re  MilU,  1  Mich.  392;  Ex  parte  Secombe,  19 
How.  9;  In  re  Percy,  36  N.  Y.  651;  Dickens'  Case,  67  Pa.  169;  In 
re  Hirst,  9  Phila.  216;  Baker  v.  Com.  10  Bush,  592;  Penobscot 
Bar  V.  Kimball,  64  Me.  140;  Matter  of  Wool,  36  Mich.  299;  People 
v.  Goodrich,  79  111.  148;  Delano's  Case,  58  N.  H.  5;  Ex  parte  Walls, 
64  Ind.  461 ;  Matter  of  Eldridge,  82  N.  Y.  161. 

But  where  the  acts  charged  against  an  attorney  are  not  done  in  his 
official  character,  and  are  indictable,  and  not  confessed,  there  has 
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been  a  diversity  of  practice  on  the  subject;  in  some  cases  it  being  laid 
down  that  there  must  be  a  regular  indictment  and  conviction  before 
the  court  will  proceed  to  strike  him  from  the  roll;  in  others,  such  pre- 
vious conviction  being  deemed  unnecessary.  The  former  view  is  taken, 
or  seems  to  be  assumed,  in  the  cases  we  will  now  cite. 

In  an  anonymous  case,  reported  in  2  Halst.  162,  (1824,)  where  the 
charge  was  larceny,  the  court  refused  the  rule  to  strike  off  the  roll, 
because  the  offense  was  indictable,  and  there  had  been  no  conviction. 

In  State  t.  Foreman,  3  Mo.  602,  the  court  refused  to  disbar  an 
attorney  for  passing  counterfeit  money,  knowing  it  to  be  counterfeit, 
and  escaping  from  prison  before  being  convicted  therefor;  the  ground 
of  refusal  being  that  it  was  not  a  case  within  the  Missouri  statute, 
which  required  a  conviction.  Of  course,  being  governed  by  the  stat- 
ute, this  case  is  not  in  point. 

In  Fi8her'$  Case,  6  Leigh,  619,  (1885,)  Fisher  commented  to  a  jury 
in  a  manner  which  the  judge  deemed  grossly  unprofessional  and  dis- 
respectful to  the  court;  and  on  the  next  day,  after  reciting  the  circum- 
stances, made  an  order  suspending  his  license  for  12  months.  This 
order  was  reversed  by  the  court  of  appeals,  on  the  ground  that  the 
party  proceeded  against  must  be  regularly  prosecuted  by  indictment 
or  information,  and  found  guilty  by  a  jury.  But  as  this  decision  was 
based  upon  a  statute  of  Virginia,  prescribing  the  course  of  proceeding, 
it  is  no  authority  on  the  point  in  question. 

In  State  v.  Chapman,  11  Ohio,  430,  an  attorney  had  been  charged 
with  theft  and  brought  an  act  of  slander  therefor;  the  defendant 
pleaded  the  truth  in  justification,  and  obtained  a  verdict  establishing 
his  defense.  Upon  this,  a  rule  was  granted  against  the  attorney  to 
show  cause  why  he  should  not  be  struck  off  the  roll.  He  proved  ex- 
planatory circumstances,  and  the  court  held  that  the  verdict  in  the 
civil  action  was  not  sufficient  to  establish  the  charge  of  larceny,  and 
discharged  the  rule. 

In  Beene  v.  State,  22  Ark.  149,  where  the  defendant  had  made  an 
unwarrantable  and  atrocious  personal  attack  upon  the  circuit  judge 
for  his  action  as  judge,  on  application  of  the  county  bar  to  strike  his 
name  from  the  roll  the  rule  was  granted;  but  the  supreme  court  of 
Arkansas  reversed  the  order  on  the  ground  that  the  proceedings  were 
irregular,  and  not  in  pursuance  of  the  statute,  which  required  regular 
charges  to  be  exhibited,  verified  by  affidavit,  and  a  time  fixed  for  hear< 
ing.  The  court  also  held  that  where  the  offense  is  indictable,  there 
must  be  a  regular  conviction  before  the  party  can  be  struck  off  the 
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roll;  if  not  mdiotable,  he  was  entitled  to  be  tried  by  the  jtuy.    Thia 
ease  seems  to  have  been  decided  npon  the  statutes  of  Arkansas. 

In  Ex  parte  Steinman,  95  Pa.  239,  the  respondents  published  a  libel 
against  the  judges  of  the  quarter  sessions  of  Lancaster  county,  Penn- 
sylvania, accusing  them  of  political  motives  in  allowing  a  defendant 
to  be  acquitted.  On  being  cited  to  show  cause  why  they  should  not 
be  struck  off  the  roll,  they  took  the  ground,  among  other  things,  that 
they  were  charged  with  an  indictable  offense,  and  were  entitled  to  a 
trial  by  jury.  The  court  having  made  the  rule  absolute,  they  ap- 
pealed, and  the  supreme  court  of  Pennsylvania  reversed  the  order. 
Chief  Justice  Shabswood,  in  delivering  the  opinion  of  the  court,  said: 

"  No  question  can  be  made  of  the  power  of  a  court  to  strike  a  member  of 
the  bar  from  the  roll  for  ofiacial  misconduct.  *  *  *  We  do  not  mean  to 
say  that  there  may  not  be  cases  of  misconduct  not  strictly  professional,  which 
would  clearly  show  a  person  not  to  be  fit  to  be  an  attorney,  nor  fit  to  associate 
with  honest  men.  Thus,  if  he  was  proved  to  be  a  thief,  a  forger,  a  perjurer,  or 
guilty  of  other  offenses  of  the  crimen  falsi.  But  no  one,  we  suppose,  will  con- 
tend that  for  such  an  offense  he  can  be  summarily  convicted  and  disbarred  by 
the  court  without  a  formal  indictment,  trial,  and  conviction  by  a  jury,  or  upon 
confession  in  open  court." 

B  eference  was  then  made  to  a  provision  in  the  bill  of  rights  of 
the  Pennsylvania  constitution  of  1874,  that  "no  conviction  shall  be 
had  in  any  prosecution  for  the  publication  of  papers  relating  to  the 
official  conduct  of  officers,  etc.,  where  the  fact  that  such  publication 
was  not  maliciously  or  negligently  made,  shall  be  established  to 
the  satisfaction  of  the  jury;"  and  it  was  held  that  this  provision,  at 
all  events,  entitled  the  parties  to  a  jury  trial. 

The  cases  now  cited  do  undoubtedly  hold  that  where  the  offense 
charged  is  indictable  and  is  committed  outside  of  the  attorney's  pro- 
fessional employment  or  character,  and  is  denied  by  him,  a  convic> 
tion  by  a  jury  should  be  had  before  the  court  will  take  action  for' 
striking  his  name  from  the  roll. 

There  are  other  cases,  however,  in  which  it  is  held  that  a  previous 
conviction  is  not  necessary. 

In  the  Case  of  Levi  S.  Burr,  1  Wheeler,  Grim.  Gas.  503,  (S.  G.  2 
Granch,  G.  G.  379,)  the  circuit  court  of  the  District  of  Columbia 
struck  Bnrr  off  the  roll  on  charges  made  by  Mr.  Key  of  various  in- 
stances of  malpractice,  and  also  of  dishonest  conduct,  in  procuring 
deeds  of  property  from  persons  in  distress,  etc.  Burr  objected, 
among  other  things,  that  he  was  entitled  to  a^hal  by  jury.     The 
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court  examined  witnesses,  who  were  cross-examined  by  the  defend* 
ant,  and  Chief  Justice  Gbanoh  delivered  an  elaborate  opinion, -con- 
eluding  by  making  the  rule  absolute  for  disbarring  the  accused,  hold' 
ing  that  proceedings  by  attachment,  as  for  contempt  and  to  purify 
the  bar  of  linworthy  members,  are  not  within  those  provisions  of  the 
constitation  which  guaranty  a  trial  by  jury.  This  case  was  brought 
to  the  attention  of  this  court  on  an  application  for  a  mandamus  to 
compel  the  circuit  court  to  restore  Burr  to  the  bar,  and  the  writ  was 
refused.  The  court,  by  Chief  Justice  Ma^shaijIi,  expressed  a  disin- 
clination to  interpose  unless  the  conduct  of  the  court  below  was  ir- 
regular or  flagrantly  improper ;  as  where  it  had  exceeded  its  power 
or  decided  erroneously  on  the  testimony;  and  upon  the  testimony,  it 
would  be  unwilling  to  interpose  where  any  doubt  existed. 

Fields  V.  State,  Mart.  &  T.  168,  was  the  case  of  a  constable,  (but 
placed  upon  the  same  ground  as  that  of  attorneys,)  and  the  charge 
was  extortion.  The  supreme  court  of  Tennessee,  by  Gatbon,  J.,  held 
that  a  previous  conviction  was  not  necessary  to  enable  the  court  be- 
low to  suspend  from  o£5ce ;  that  the  constitutional  privilege  of  trial 
by  jury  for  crime  does  not  apply  to  prevent  courts  from  punishing 
its  officers  for  contempt,  and  to  regulate  them  or  remove  them  in  par- 
ticular oases;  that  removal  iiotn.  office  for  an  indictable  offense  is  no 
bar  to  an  indictment;  that  it  is  a  proceeding  in  its  nature  civil,  and 
collateral  to  any  criminal  prosecution  by  indictment;  and  that  even 
if  acquitted  by  a  jury  the  party  could  be  removed  if  the  court  dis- 
covered from  the  facts  proved  on  the  trial  that  he  was  guilty  of  cor 
mpt  practices. 

In  the  subsequent  ease  of  Smiih  v.  State,  1  7erg.  228,  the  charge 
was  that  the  attorney  had  accepted  a  challenge  in  Tennessee  to  fight 
a  duel,  and  had  fought  with  and  killed  his  antagonist  in  Kentucky, 
where  an  indictment  had  been  found  against  him.  He  demurred  to 
the  charge,  and  judgment  was  given  against  him  on  the  demurrer 
that  his  name  be  struck  from  the  roll.  The  supreme  court  of  Ten- 
nessee held  the  charge  to  be  sufficient;  but  that,  instead  of  receiving 
a  demurrer,  the  circuit  court  should  have  proceeded  to  take  the  proofs 
to  ascertain  the  truth  of  the  charge.  The  court,  by  Justice  Catbon, 
said: 

"The  principle  is  almost  universal  in  all  governmentB  that  the  power  which 
confers  an  oiSce  has  also  the  right  to  remove  the  officer  for  good  cause;  the 
county  court,  constables,  etc. ;  the  senate,  oflScers  elected  by  the  legislature 
and  people;  in  all  these  cases  the  tribunal  removing  is  of  necessity  the  judge 
of  the  law  and  fact,  to  ascertain  which  every  species  of  evidence  can  be  heard. 
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legal  in  Its  character,  accordiug  to  common-law  rules,  and  consistent  with  onr 
constitution  and  laws.  This  court,  the  circuit  court,  or  the  county  court,  oo 
a  motion  to  strike  an  attorney  from  the  rolls,  has  the  same  right,  growing  out 
of  a  similar  necessity,  to  examine  evidence  of  the  facts  that  the  senate  of  the 
state  has  when  trying  an  impeachment.  *  *  *  The  attorney  may  answer 
the  charges  in  writing  if  he  chooses,  when  evidence  will  be  heard  to  support  or 
to  resist  them ;  or,  if  be  does  not  answer,  still  the  charges  must  be  proved,  or 
confessed  by  the  defendant,  before  he  can  be  stricken  out  of  the  roll." 

The  cause  was  thereupon  remanded  to  the  oircait  conrt,  to  hear  the 
proofs ;  and  it  was  declared  that  if  the  facts  were  proved  as  charged, 
it  would  be  amply  sufficient  to  authorize  that  court  to  strike  the  de- 
fendant from  the  roll,  even  though  there  had  been  no  law  in  Tennes- 
see for  the  suppression  of  dueling. 

Here,  it  will  be  obserred,  there  was  no  conviction ;  nothing  but  an 
indictment  found  in  another  state;  and  yet  the  sopreme  court  of 
Tennessee  held  that  the  court  below  might  lawfully  proceed  with  the 
case. 

In  Perry  t.  State,  8  Greene,  550,  there  were  charges  of  misconduct 
as  an  attorney,  and  of  perjury.  The  charge  was  dismissed  for  want 
of  certainty ;  but  as  to  the  charge  of  false  swearing,  which  it  -was 
contended  could  not  be  set  up  without  a  previous  conviction,  the 
court  said  that  a  conviction  was  not  necessary. 

In  Re  Percy,  86  N.  T.  651,  an  attorney  was  struck  off  the  roll  on 
the  ground  that  his  general  reputation  was  bad;  that  he  had  been  sev- 
eral times  indicted  for  perjury,  one  or  two  of  the  indictments  being 
still  pending,  and  that  he  was  a  common  mover  and  maintainor  of 
salts  on  slight  and  frivolous  pretexts.  The  order  was  affirmed  on  ap- 
peal. Some  of  the  offenses  charged  in  this  case  were  of  an  indictable 
sharacter,  and  one  point  raised  on  the  appeal  was  that  the  court  has 
no  right  to  call  upon  an  attorney  to  answer  such  charges,  because  it 
compels  him  to  give  evidence  against  himself.  But  to  this  the  conrt 
answered  that  he  is  not  compelled  to  be  sworn,  but;  may  introduce 
evidence  tending  to  show  his  innocence. 

In  Be  Kimhdil,  64  Me.  140,  an  attorney  was  accused  of  miscon- 
duct, both  in  his  professional  character  and  otherwise,  obtaining 
money  by  false  pretenses,  and  the  like.  He  had  also,  many  years 
before,  been  convicted  of  forgery  of  a  deposition  used  in  court,  but 
had  been  pardoned.  It  was  held  that  he  was  an  nnflt  person  to  be 
an  attorney,  and  was  struck  from  the  roll.  In  this  case  indictable 
offenses,  of  which  the  party  had  not  been  regularly  convicted,  were 
embraced  in  the  charges  against  him. 
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In  Delano's  Case,  58  N.  H.  5,  an  attorney,  being  collector  of  taxes 
for  the  town,  appropriated  the  money  to  his  own  use,  intending  to 
return  it;  bat  failing  to  do  so,  he  was  strack  from  the  roll.  The  of- 
fense in  this  case  was  clearly  of  an  indictable  character,  and  no  con- 
Tiction  had  been  obtained  against  him  in  a  criminal  proceeding. 

In  the  Matter  of  Wool,  36  Mich.  299,  a  bill  in  eqaity  having  been 
filed  against  an  attorney  charging  him  with  procuring  a  deed  to  him- 
self by  forgery  or  the  substitution  of  a  paper,  and  a  decree  having 
been  made  against  him,  the  court  entered  an  order  to  show  cause 
why  he  should  not  be  struck  from  the  roll,  allowing  him  to  present 
affidavits  in  exculpation ;  but  no  sufficient  cause  being  shown  against 
the  rule,  it  was  made  absolute.  Here  was  an  indictable  offense,  and 
no  previous  conviction ;  yet  the  court,  upon  the  evidence  it  had  be- 
fore it,  struck  the  party's  name  from  the  roll. 

In  Ex  parte  WaUs,  64  Ind.  461,  the  charge  was  of  forging  an  affi- 
davit to  obtain  a  change  of  venue  in  a  cause  pending  in  the  court. 
Special  proceedings  were  bad  under  the  statute  of  Indiana,  and  the 
party  was  struck  off  the  roll.  On  error  brought,  it  was  objected  that 
he  should  have  been  first  regularly  convicted  of  the  crime  by  a  pros- 
ecution on  the  part  of  the  state.  The  court  held  that  this  is  only 
true  when  the  object  is  to  inflict  punishment,  but  not  when  it  is  to 
disbar  the  party,  any  more  than  when  forgery  is  proved  as  a  defense 
in  a  civil  suit ;  th&t  while  a  conviction  would  have  authorized  a  dis- 
barment, the  proceeding  to  disbar  might  precede  the  criminal  prose- 
cution. This  case,  it  is  true,  was  for  malpractice  as  an  attorney, 
and  therefore  may  not  be  strictly  in  point ;  but  the  ground  taken  by 
the  court  was  general,  and  applicable  to  all  cases  for  which  an  attor- 
ney may  be  disbarred. 

In  the  recent  case  of  People  v.  Appleton,  15  Chi.  Leg.  N.  241, 
where  the  charge  against  an  attorney  was  for  disposmg  <  f  property 
held  by  him  as  a  trustee,  and  appropriating  the  proceeds  to  his  own 
use,  but  was  not  made  out  to  the  satisfaction  of  the  court,  it  was  ob- 
served, however,  that  while  as  a  general  rule,  if  an  attorney  is  guilty 
of  misconduct  in  his  private  character,  and  not  in  his  official  char- 
acter as  attorney,  relief  can  only  be  obtained  by  a  prosecution 
in  a  proper  court,  at  the  suit  of  the  party  injured,  yet  that  "it  is  not 
to  be  held  that  there  are  no  exceptions ;  that  there  are  not  cases  in 
which  an  attorney's  misconduct  in  his  private  capacity  merely,  may 
be  of  so  gross  a  character  that  the  court  will  exercise  the  power  of 
disbarment.  There  is  too  much  of  authority  to  the  contrary  to  say 
that." 
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From  thlB  review  of  the  authorities  in  this  country,  it  is  apparent 
that  while  it  may  be  the  general  role  that  a  previous  conviction 
should  be  had  before  striking  an  attorney  off  the  roll  for  an  indict- 
able offense,  committed  by  him  while  not  acting  in  his  character  of 
an  attorney,  yet  that  the  rule  is  not  an  inflexible  one.  Cases  may 
occur  in  which  such  a  requirement  would  result  in  allowing  persons 
to  practice  as  attorneys  who  ought,  on  every  ground  of  propriety  and 
respect  for  the  administration  of  the  law,  to  be  excluded  from  such 
practice.  A  criminal  prosecution  may  fail  by  the  absence  of  a  wit- 
ness, or  by  reason  of  a  flaw  in  the  indictment  or  some  irregularity 
in  the  proceedings;  and,  in  such  cases,  even  in  England,  the  proceed- 
ing to  strike  from  the  roll  may  be  had.  But  other  causes  may  oper- 
ate to  shield  a  gross  offender  from  a  conviction  of  crime,  however 
clear  and  notorious  his  guilt  may  be, — a  prevailing  popular  excite- 
ment, powerful  influences  brought  to  bear  on  the  public  mind  or  on 
the  minds  of  the  jury,  and  many  other  causes  which  might  be  sug- 
gested ;  and  yet,  all  the  time,  the  offender  may  be  so  covered  with 
guilt,  perhaps  glorying  in  it,  that  it  would  be  a  disgrace  to  the  court 
to  be  obliged  to  receive  him  as  one  of  its  officers,  clothed  with  all  the 
prestige  of  its  confidence  and  authority.  It  seems  to  us  that  the 
Giroumstances  of  the  case,  and  not  any  iron  rule  on  the  subject,  must 
determine  whether,  and  when,  it  is  proper  to  dispense  with  prelim- 
inary conviction.  If,  as  Lord  Chief  Justice  Goc^xmN  said,  the  evi- 
dence is' conflicting,  and  any  doubt  of  the  party's  guilt  exists,  no 
court  would  assume  to  proceed  summarily,  but  would  leave  the  case 
to  be  determined  by  a  jury.  But  where  the  case  is  clear,  and  the 
denial  is  evasive,  there  is  no  fixed  rule  of  law  to  prevent  the  court 
from  exercising  its  authority. 

The  provisions  of  the  constitution  which  declare  that  no  person 
shall  be  held  to  answer  for  a  capital  or  otherwise  infamoas  crime,  un- 
less on  a  presentment  or  indictment  of  a  grand  jury,  and  that  the 
trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury, . 
have  no  relation  to  the  subject  in  hand.  As  held  by  thb  supreme 
court  of  Tennessee  in  Fields  v.  State,  (and  the  same  view  is  expressed 
in  other  cases,}  the  constitutional  privilege  of  trial  by  jury  for  crimes 
does  not  apply  to  prevent  the  courts  from  punishing  its  officers  for 
contempt,  or  from  removing  them  in  proper  oases.  Bemoval  from 
office  for  an  indictable  offense  is  no  bar  to  an  indictment.  The  pro- 
ceeding is  in  its  nature  civil,  and  collateral  to  any  criminal  prosecu- 
tion by  indictment.  The  proceeding  is  not  for  the  purpose  of  pun- 
ishment, but  for  the  purpose  of  preserving  the  courts  of  justice  from 
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the  official  ministration  of  persons  unfit  to  practice  in  them.  TJn- 
doabtedly,  the  power  is  one  that  ought  always  to  be  exercised  with 
great  caution;  and  ought  never  to  be  exercised  except  in  clear  cases 
of  misconduct,  which  affect  the  standing  and  character  of  the  party 
as  an  attorney.  But  when  snoh  a  case  is  shown  to  exist,  the  courts 
ought  not  to  hesitate,  from  sympathy  for  the  individual,  to  protect 
themselves  from  scandal  and  contempt,  and  the  public  from  preju- 
dice, by  removing  grossly-improper  persons  from  participation  in  the 
administration  of  the  laws.  The  power  to  do  this  is  a  rightful  one; 
and,  when  exercised  in  proper  cases,  is  no  violation  of  any  constitu- 
tional provision. 

It  is  contended,  indeed,  that  a  summary  proceeding  against  an  at- 
torney to  exclude  him  from  the  practice  of  his  profession  on  account 
of  acts  for  which  he  may  be  indicted  and  tried  by  a  jury,  is  in  viola- 
tion of  the  fifth  amendment  of  the  constitution,  which  forbids  the  de- 
priving of  any  person  of  life,  liberty,  or  property  without  due  process 
of  law.  Bat  the  action  of  the  court  in  cases  within  its  jurisdiction 
is  due  process  of  law.  It  is  a  regular  and  lawful  method  of  proceed- 
ing, practiced  from  time  immemorial.  Conceding  that  an  attorney's 
calling  or  profession  is  his  property,  within  the  true  sense  and  mean- 
ing of  the  constitution,  it  is  certain  that  in  many  cases,  at  least,  he 
may  be  excluded  from  the  pursuit  of  it  by  the  summary  action  of  the 
court  of  which  he  is  an  attorney.  The  extent  of  the  jurisdiction  is  a 
subject  of  fair  judicial  consideration.  That  it  embraces  many  cases 
in  which  the  offense  is  indictable  is  established  by  an  overwhelm- 
ing weight  of  authority.  This  being  so,  the  question  whether  a  par- 
ticular class  of  oases  of  misconduct  is  within  its  scope,  cannot  involve 
any  constitutional  principle. 

It  is  a  mistaken  idea  that  due  process  of  law  requires  a  plenary 
suit  and  a  trial  by  jury  in  all  cases  where  property  or  personal  rights 
are  involved.  The  important  right  of  personal  liberty  is  generally 
determined  by  a  single  judge,  on  a  writ  of  habeas  corpus,  using  affi- 
davits or  depositions  for  proofs,  where  facts  are  to  be  established. 
AssessmentB  for  damages  and  benefits  occasioned  by  public  improve- 
ments are  usually  made  by  commissioners  in  a  summary  way.  Con- 
flicting claims  of  creditors,  amounting  to  thousands  of  dollars,  are 
often  settled  by  the  courts  on  affidavits  or  depositions  alone.  And  the 
courts  of  chancery,  bankruptcy,  probate,  and  admiralty  administer 
imtnense  fields  of  jurisdiction  without  trial  by  jnry.  In  all  cases 
that  kind  of  procedure  is  due  process  of  law  which  is  suitable  and 
proper  to  the  nature  of  the  case,  and  sanctioned  by  the  established 
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customs  and  nsaf^es  of  the  courts.  "Perhaps  no  definition,"  says 
Judge  GooLEY,  "is  more  often  quoted  than  that  given  by  Mr.  Web- 
ster in  the  Dartmouth  College  Case:  '  By  the  law  of  the  land  is  most 
clearly  intended  the  general  law — a  law  which  hears  before  it  cou' 
demns;  which  proceeds  upon  inquiry,  and  renders  judgment  only 
after  trial.  The  meaning  is  that  every  citizen  shall  hold  bis  life, 
liberty,  property,  and  immunities  under  the  protection  of  the  general 
rules  which  govern  society.'  "     Gooley,  Const.  Lim.  353. 

The  question,  what  constitutes  due  process  of  law  within  the  mean- 
ing of  the  constitution,  was  much  considered  in  this  court  in  the  case 
of  Davidson  v.  New  .Orleans,  96  U.  S.  97;  and  Mr.  Justice  MiliiEb, 
speaking  for  the  court,  said :  "It  is  not  possible  to  hold  that  a  party 
has,  without  due  process  of  law,  been  deprired  of  bis  property,  when, 
as  regards  the  issues  affecting  it,  he  has  by  the  -laws  of  the  state  a 
fair  trial  in  a  court  of  justice,  according  to  the  modes  of  proceeding 
applicable  to  such  a  case."  And  referring  to  the  case  of  Murray's 
Lessee  t.  Hohoken  Land  dt  Imp.  Co.  18  How.  272,  he  said:  "An  ex- 
haustive judicial  inquiry  into  the  meaning  of  the  words  '  due  /procesp 
of  law,'  as  found  in  the  fifth  amendment,  resulted  in  the  unanimous 
decision  of  this  court  that  they  do  not  necessarily  imply  a  regular 
proceeding  in  a  court  of  justice,  or  after  the  manner  of  such  courts." 

We  have  seen  that,  in  the  present  case,  due  notice  was  given  to  the 
petitioner,  and  a  trial  and  hearing  were  had  before  the  court,  in  the 
manner  in  which  proceedings  against  attorneys,  when  the  question 
is  whether  they  shall  be  struck  oS  the  roll,  are  always  conducted. 

We  think  that  the  court  below  did  not  exceed  its  powers  in  taking 
cognizance  of  the  case  in  a  summary  way,  and  that  no  such  irregu- 
larity occurred  in  the  proceeding  as  to  require  this  court  to  interpose 
by  the  writ  of  mand<imus.  The  writ  of  vtandamtis  is,  therefore,  re^ 
fused  and  the  role  to  show  cause  is  discharged. 

Field,  J.,  dissenting.  I  am  unable  to  concur  with  my  associate* 
in  their  disposition  of  this  case,  and  I  will  briefly  state  the  grounds 
of  my  dissent.  I  appreciate  to  the  fullest  extent  the  indignation  of 
the  district  judge  at  the  lawless  proceedings  of  the  mob  in  his  dis- 
trict, in  forcibly  taking  a  prisoner  from  jail  and  putting  him  to  death. 
There  is  no  language  of  reprobation  too  severe  for  such  conduct;  for, 
however  great  the  offense  of  the  prisoner,  the  law  prescribed  its  pun- 
ishment, and  appointed  the  officers  by  whom  it  was  to  be  executed. 
The  usurpation  of  their  duties,  and  the  infliction  of  another  punish- 
ment, were  themselves  the  greatest  of  crimes,  for  which  the  actors 
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should  be  held  amenable  to  the  violated  latrs  of  the  state.  I  join, 
also,  with  the  learned,  jnstice  of  this  court,  who  expresses  the  views 
of  the  majority,  in  his  denunciation  of  all  forms  of  lawless  violence ; 
and  I  agree  with  him  that  the  enormity  of  the  offense  is  increased, 
when  the  violence  is  aided  and  encouraged  by  an  attorney,  bound  by 
his  oath  of  office  to  uphold  the  administration  of  justice  in  the  estab* 
lished  tribunals  of  the  country.  Nor  can  the  offense  be' palliated  by 
the  statement  of  counsel,  that  the  fury  of  the  mob  had  been  excited 
by  the  attempt  of  the  victim  of  its  violence  to  outrage  the  person  of 
a  young  female.  The  question  here  is,  not  what  indignation  may 
justly  be  expressed  for  the  alleged  offense  of  the  victim,  or  for  that 
of  his  assailants;  nor  what  should  be  done  with  a  person  thus  guilty 
of  participating  in  and  encouraging  the  lawless  proceedings  of  the 
mob;  but  in  what  way  is  his  guilt  to  be  determined;  when  does  the 
law  declare  him  guilty,  so  that  the  court  may,  upon  such  established 
guilt,  proceed  to  inflict  punishment  for  the  offense  and  remove  him 
from  the  bar.  I  do  not  think  that  the  oircait  ooort  of  the  United 
States  could  declare  the  petitioner  in  this  case  guilty  of  a  crime 
against  the  laws  of  Florida,  npon  information  communicated  to  its 
jadge  on  the  streets,  and  thereupon  cite  him  to  show  cause  why  he 
should  not  be  stricken  from  the  roll  of  attorneys  of  the  conrt,  and  be 
disbarred  from  practicing  therein.  And  though  the  declaration  of 
the  court,  apon  what  was  assumed  to  have  been  the  conduct  of  the 
petitioner,  contained  in  the  recital  of  the  order  direoting  the  citation, 
be  treated,  contrary  to  its  language,  merely  as  a  charge  against  him, 
and  not  as  a  judgment  npon  his  conduct,  I  oannot  think  .that  the 
court  had.  authority  to  formulate  a  charge  against  him  of  criminal 
conduct  not  connected  with  his  professional  duties,  upon  the  verbal 
statements  of  others,  made  to  its  judge  outside  of  the  court  and  with* 
out  the  sanction  of  an  oath.  And  I  cannot  admit  that  upon  a  charge 
thus  formulated  the  petitioner  coold  be  sammarily  tried.  In  no  well- 
ordered  system  of  jnrispmdenoe,  by  which  jnstice  is  administered, 
can. a  person  be  tried  for  a  criminal  offense  by  a  court,  the  judge  of 
which  is  himself  the  accuser. 
The  first  proceeding  disclosed  by  the  record  is  the  following  order: 

"(Circuit  Court  of  the  U.  8.,  Southern  District  of  Florida.    March  Term, 

1882.) 

•■Whereas,  it  has  come  to  the  knowledge  of  this  court  that  one  J.  B.  Wall, 
an  attorney  of  this  court,  did,  on  the  sixth  day  of  ttils  present  montli,  engage 
in,  and  with  an  unlawful,  tumultuous,  and  riotous  gathering,  he  advising  and 
encouraging  thereto,  take  from  the  jail  of  HillslMroagh  county,  and  hang 
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by  the  neA  until  he  was  dead,  one  John,  otherwise  unknown,  thereby  show- 
ing sach  an  utter  disregard  and  contepapt  for  the  law  and  its  provisions,  which, 
as  a  sworn  attorney,  he  was  bonnd  to  respect  and  support,  as  shows 'him  to  be 
totally  unfitted  to  occupy  such  position:  It  is  hereby  ordered  that  said  J.  B. 
Wall  be  cited  to  appear  and  show  cause,  by  11  o'clock,  Wednesday,  the  eight 
instant,  why  his  name  sliould  not  l>e  stricken  from  the  roll  of  attorneys,  and 
he  be  disbarred  and  prohibited  from  practicing  herein. 

"Jambs  W.  Looks,  District  Judge. 
"Tampa,  Florida,  March  7. 1882." 

How  these  matters  came  to  the  knowledge  of  the  court  is  not  here 
disolosed,  but  in  the  return  of  the  judge  to  the  altematiTe  writ  of 
mandamus  from  this  court  we  are  enlightened  on  this  point.  He 
states  that  on  the  sixth  of  March,  1882,  on  the  adjournment  of  the 
court  for  dinner,  in  passing  from  the  court-house  be  saw  a  person 
brought  to  the  jail  by  two  officers ;  that  on  his  return  to  the  court-house, 
a  little  over  an  hour  afterwards,  he  saw  the  dead  body  of  the  prisoner 
banging  from  a  tree  in  front  of  the  ooort-house  door,  whereby  he  be- 
came personally  informed  of  the  commission  of  a  most  serious  offense 
against  the  laws.  He  also  states  that  on  tbe  same  afternoon  "he 
was  informed  of  the  active  participation  in  said  crime  of  one  J.  B. 
Wall,  an  attorney  of  said  court,  by  an  eye-witness,  in  whom  the  most 
implicit  confidence  could  be  placed,  but  who  declined  to  make  any 
charge  or  affidavit  of  such  fact  on  account  of  a  fear  of  said  Wall's  in- 
fluence, and  the  local  feeling  it  would  cause  against  him,  tbe  said 
witness ;  that  not  only  from  the  direct  statements  of  eye-witnesses, 
but  from  numerous  other  sources,  reliable  information  of  like  import 
was  received ;  whereupon  said  J.  B.  Wall,  the  petitioner,  was,  on  the 
said  seventh  day  of  March,  during  a  session  of  the  circuit  court  of  the 
United  States,  in  open  court,  charged  in  writing  by  the  respondent 
herein,  as  judge,  with  having,  with  an  unlawful,  tumultuous,  and 
riotous  gathering,  he  advising  and  encouraging  thereto,  taken  from 
tbe  jail  of  Hillsborough  county,  and  hanged  to  a  tree  by  the  neck  un- 
til he  was  dead,  a  man,  to  the  court  known  only  as  John." 

Here  we  have  the  words  of  the  judge  himself  that  he  acted  upon 
the  statements  of  parties  whose  nnmes  are  not  given,  nor  is  their 
language.  His  own  conclusions  as  to  their  import,  credibility,  and 
weight  are  all  that  is  furnished.  The  statements  tbns  made  to  him 
are  not  evidence  before  the  court  for  any  purpose  whatever,  and 
would  not  justify  its  action  upon  any  subject  over  which  it  has  juris- 
diction. Suppose  that  he  was  called  to  the  stand,  and  asked  why  he 
had  made  the  charge  again^  the  petitioner,  and  what  his  knowledge 
was  on  the  subject.     He  could  only  have  answered,  "I  can  state 
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nothing  of  my  own  knonledge ;  I  can  merely  repeat  what  others  have 
said  to  me ;  they  decline  to  make  any  charge  themselves ;  they  will 
not  confront  the  aconsed;  bat  I  have  implicit  confidence  in  their 
statements,  though  they  will  not  verify  them  by  oath."  ^nd  yet, 
upon  these  oatside,  ex  parte,  nnsworn  sayings  of  others,  who  will  not 
face  the  aecosed,  and  whose  words  are  not  given,  he  directs  an  order 
to  be  entered  in  the  oironit  court  reciting — ^not  that  the  petitioner  is 
charged  by  others, — not  that  it  appears  by  the  sworn  reports  of  eye- 
witnesses,— but  that  "it  has  come  to  the  knowledge  of  the  court" 
that  the  petitioner  had  engaged  in  "an  unlawful,  tumultuous,  and 
riotous  gathering,  he  advising  and  encouraging"  the  same,  to  take  a 
person  from  the  county  jail  and  hang  him  by  the  neck  until  he  was 
dead,  thus  showing  an  utter  disregard  and  contempt  for  the  law  and 
its  provisions,  and  himself  to  be  totally  unfitted  to  occupy  the  position 
of  an  attorney  of  the  court. 

This  is  not  a  charge  against  the  petitioner  either  in  form  or  lan- 
guage, but  a  declaration  of  his  guilt  in  advance  of  a  hearing,  founded 
upon  what  is  termed  "knowledge  of  the  court."  For  this  declared 
guilt  he  is  summoned  to  show  cause  why  he  should  not  be  disbarred. 
According  to  the  return  of  the  judge,  the  recital  in  the  or  Jer  is  not 
correct.  No  such  matter  as  is  there  stated  ever  came,  in  any  legal 
way,  to  the  knowledge  of  the  court.  Information  which  he  gathered 
in  conversation  with  others,  rumors  on  the  streets,  statements  com- 
municated outside  of  the  court-room,  secret  whisperings  of  men  who 
dare  not  or  will  not  speak  openly  and  verify  their  statements,  do  not 
constitute  such  "knowledge  of  the  court"  as  to  make  it  the  basis  of 
judicial  proceedings  affecting  any  one's  rights.  Were  not  this  the 
ease,  no  man's  rights  would  be  safe  against  the  wanton  accusation  of 
parties  on  the  streets,  whose  stories  might  reach  the  ear  of  the  judge. 

The  petitioner  appeared  upon  the  citation,  and  objected  to  the 
authority  and  jurisdiction  of  the  court  to  issue  the  rule  and  require 
him  to  answer  it — First,  because  the  rule  did  not  show  that  the  mat- 
ters there  charged  took  place  in  the  presence  of  the  court,  or  were 
brought  to  its  knowledge  by  petition  or  complaint  in  writing,  under 
oath;  and,  second,  because  he  was  charged  in  the  rule  with  a  high 
erime  against  the  laws  of  Florida,  not  cognizable  by  the  court,  and 
for  which,  if  proven,  he  was  liable  to  indictment  and  prosecution 
before  the  state  court.  The  petitioner  also  denied  counseling,  ad- 
vising, encouraging,  or  assisting  an  unlawful,  tumultuous,  and  riot- 
ous gathering  or  mob  in  taking  the  person  named  from  the  jail  of 
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the  coanty  and  oaasing  his  death  by  hanf^ing,  or  that  he  had  been 
gailty  of  any  nnprofeaBional  or  immoral  condnot  which  showed  him 
to  be  unfit  for  the  position  of  an  attorney  of  the  court.  The  coort 
overraled  the  objections,  and  eaUed  a  witness  to  prove  the  partici- 
pation of  the  prisoner  in  the  crime  alleged.  The  testimony  of  this 
witness,  which  was  rednced  to  writing,  is  contained  in  the  record. 
It  is  to  the  effect  that  he  saw  the  petitioner  and  others  go  to  the 
sheriff's  house  on  the  sixth  of  March,  and,  having  heard  that  a  sher* 
iff 's  posse  had  been  summoned  to  protect  the  jail,  he  thought,  by  their 
orderly  manner,  that  they  were  the  posse  going  for  instructions;  that 
when  they  came  out  be  heard  one  of  the  party  remark,  "We  have  got 
all  of  you  we  want;"  that  he  then  thought  something  was  wrong, 
and  followed  them,  and  saw  them  coming  out  of  the  jail  with  the 
prisoner ;  thai  the  petitioner  was  with  the  prisoner,  walked  beside 
him,  and,  witness  thinks,  had  hold  of  him  until  they  crossed  the  fence; 
that  after  that  he  did  not  see  the  petitioner  any  more  until  the  mat- 
ter was  all  over.  The  witness  farther  testified  that  he  could  not  name 
any  man  in  the  crowd,  which  numbered  over  a  hundred,  except  the 
sheriff;  that  he  was  excited  and  did  not  notice  who  they  were.  He 
did  not  see  the  petitioner  leave  the  crowd,  though  he  might  have 
done  so  without  the  witness  seeing  him.  Upon  this  uncertain,  insuf- 
ficient, and  inconclusive  testimony,  which  does  not  show  a  partici- 
pation of  the  petitioner  in  "advising  and  encouraging"  the  lawless 
proceedings,  and  is  consistent  with  his  opposition  to  them,  the  judge 
was  entirely  satisfied.     Bos  language  on  the  subject  is : 

"That  the  evidence,  although  of  but  a  single  witness,  for  grounds  already 
stated,  was  to  your  respondent  positively  conclusive  beyond  a  reasonable 
doubt  that  said  J.  B.  Wall  had  been  gnilty  of  active  participation  in  a  most 
Immoral  and  criminal  act,  and  a  leader  in  a  most  atrocious  murder,  in  deBance 
and  contempt  of  all  law  and  justice,  and  thereby  shown  himself  unfitted  to 
longer  retain  the  position  of  attorney  in  any  court  over  which  your  respond, 
ent  might  have  the  honor  to  preside." 

Nothing  could  more  plainly  illustrate  the  wisdom  of  the  rule  that 
the  accuser  should  not*  be  the  judge  of  the  accusation.  The  judge 
very  naturally  felt  great  indignation  at  the  lawless  proceedings  of  the 
mob  in  hanging  the  prisoner,  and,  as  he  states,  had  heard  reports  in- 
culpating the  petitioner  as  a  participant  therein.  His  indignation, 
whether  arising  from  such  reported  participation  or  otherwise,  must 
have  possessed  him  when  he  had  the  petitioner  before  him,  for  noth- 
ing else  can  explain  the  extraordinary  conclusion  he  reached  upon 
the  testimony  taken.     That  testimony  shows  merely  a  mingling  of 
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the  petitioner  with  the  crowd  engaged  in  the  unlawful  purpose;  it 
does  not  neoessanly  show  his  participation  in  the  execution  of  that 
purpose.  There  was  no  evidence  that  he  encouraged  the  proceedings. 
There  was  no  evidence  as  to  what  he  did  say  to  the  crowd.  He  may 
have  advised  against  their  action.  The  witness  said  nothing  on  the 
subject,  nor  did  he  see  the  petitioner  after  the  crowd  reached  the 
fence.  The  petitioner  was  not  seen  at  the  execution,  nor  is  there  any 
evidence  that  he  was  present;  and  yet  the  vague  testimony  of  this 
excited  witness,  as  to  matters  entirely  consistent  with  innocence,  is 
held  by  the  judge  "to  be  positively  conclusive  beyond  a  reasonable 
doubt"  that  the  petitioner  was  guilty  of  active  participation  in  a  crim- 
inal act  and  "a  leader  in  a  most  atrocious  murder." 

There  are  some  other  things  also  in  the  return  of  the  judge 
which  are  outside  of  the  record  of  proceedings  in  the  oironit  court, 
and  inconsistent  with  them,  as  that  the  petitioner  demanded  that 
proof  should  be  made  of  the  matter  charged.  His  main  position 
was  that  the  court  had  no  jurisdiction  to  requir«  him  to  answer  at 
all,  because  charged  in  the  rule  with  a  crime  against  the  laws  of 
Florida,  not  cognizable  in  that  court,  and  for  which,  if  proven,  he 
was  liable  to  indictment  and  conviction  in  the  state  court, — a  position 
inconsistent  with  a  demand  of  proof  of  the  charge.  Objection  is 
taken  here — though  not  taken  in  the  court  below — to  the  form  of  the 
petitioner's  denial,  to  what  is  termed  the  charge  of  the  judge,  it  be- 
ing  called  by  my  brethren  a  negative  pregnant.  This  is,  indeed,  a 
singular  objection,  in  view  of  the  fact  that  there  was,  in  truth,  as  al- 
ready said,  no  formal  charge  against  the  petitioner.  The  court  as- 
sumed, and  declared  that  it  had  come  to  its  knowledge,  that  he  was 
guilty  of  a  public  offense  which  unfitted  him  to  be  an  attorney,  and 
called  upon  him  to  show  cause  why  he  should  not  be  disbarred  for 
it.  If  the  court  had  such  knowledge,  a  denial  by  him  was  useless, 
and  the  taking  of  testimony  on  the  subject  an  idle  proceeding.  He 
might  have  replied  to  the  judge  who  constituted  the  court:  "Who 
made  yon  a  judge  to  affirm  my  guilt,  in  advance  of  bearing,  upon 
street  rumors  ?  I  decline  to  answer  you  at  all,  you  having  thus  pre- 
judged and  condemned  me."  With  what  propriety  could  the  court 
have  then  proceeded  ?  What  legal  reason  could  it  have  given  for  its 
action  ?    I  am  unable  to  perceive  that  it  could  have  given  any. 

Treating,  however,  the  preannounced  judgment  of  the  court  as  a 
charge,  the  answer  of  the  petitioner  might  have  been  more  general 
than  it  was.  It  was  sufficiently  specific  to  meet  all  the  rules  of  plead- 
ing in  criminal  cases ;  and  I  do  not  think  that  the  nicety  exacted  in 
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an  answer  to  a  bill  of  discoverj  in  a  ehanoeiy  suit  -wtkB  required.  It 
was  enough  that  the  answer  was  a  denial  of  the  offense  alleged,  and 
could  in  no  way  be  tortured  into  any  admission  of  gnilt.  But  apart 
from  the  consideration  of  the  form  of  the  petitioner's  answer,  or  the 
weight  to  be  given  to  the  evidence  of  the  excited  witness,  I  cannot  as- 
sent to  the  doctrine  that,  by  virtue  of  any  power  which  a  court  pos- 
sesses over  attorneys,  it  can  try  one  for  a  felony  upon  a  proceeding 
to  disbar  him.  The  constitution  of  the  United  States  and  of  every 
state  has  made  it  a  part  of  the  fundamental  law  of  the  laud  that  "no 
person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
«rime  unless  on  a  presentment  or  indictment  of  a  grand  jury,"  except 
in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia,  when 
in  actual  service,  in  time  of  war  or  public  danger.  A  felony  is  an 
infamous  crime.  No  person  charged  therewith  can  be  held  to  answer 
therefor;  that  is,  can,  in  any  other  form  of  proceeding,  be  required  to 
explain  his  conduct  or  vindicate  his  action.  This  provision  excludes 
an  inquiry,  and,  of-  conrse,  any  possible  punishment  for  an  imputed 
crime,  except  upon  a  conviction  under  sneh  presentment  or  indict- 
ment. If  a  party  is  otherwise  tried  and  paniahed,  the  oonstitational 
guaranty  is  violated  in  his  person. 

If  one  court  can,  upon  information  oommnnicated  to  ita  judge,  in 
any  other  than  a  legal  way,  that  a  public  offense  has  been  committed 
by  an  attorney,  call  upon  him  to  show  satisfactorily  that  the  charge 
is  unfounded  or  be  disbarred,  so  may  all  courts  which  have  the  power 
to  admit  attorneys,  and,  of  course,  this  court.  And  what  a  spectacle 
would  be  presented  if,  upon  reports  like  those  in  this  case,  or  ev«n 
upon  written  charges,  that  attorneys  in  different  parts  of  the  oountzy 
have  committed  murder,  burglary,  forgery,  larceny,  embezslement,  or 
some  other  public  offense,  they  could  be  cited  here  to  answer  sum* 
marily  as  to  such  charges  without  being  confronted  by  their  accuser^, 
without  previous  indictment,  without  trial  by  jury,  and,  of  course, 
without  the  benefit  of  the  presumptions  of  innoeenoe  which  accompany 
every  one  until  legally  convicted.  With  what  curious  and  wondering 
eyes  would  such  proceedings  be  watched,  when  A.  should  be  summoned 
from  one  part  of  the  country  on  a  charge  of  murder,  B.  from  another 
part  of  the  country  on  charge  of  burglary,  C.  from  another  part  on  a 
charge  of  larceny,  D.  from  still  another  on  a  cl^arge  of  having  violated 
his  marriage  vows,  and  others  on  charges  embracing  different  felo- 
nies! Buoh  proceedings  would  be  scandalous,  and  would  shock  every 
one  who  regards  with  favor  the  guaranties  of  personal  rights  in  the 
constitution.     They  would  not  and  ought  not  to  be  tolerated  by  the 
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country;  and  yet  how  woald  they  differ  from  the  case  before  ns?  It 
is  no  excuse  to  say  that  the  punishment  inflicted  upon  the  petitioner 
is  not  that  prescribed  by  the  law  for  the  public  offense  charged,  and 
that  it  is  only  the  latter  which  requires  previous  presentment  or  in- 
dictment.  ^Die  constitution  declares  that  "no  person  shall  be  held  to 
answer"  for  any  infamous  offense — that  is  to  explain  and  justify  his 
conduct  upon  such  a  charge — except  when  made  by  the  presentment 
or  indictment  of  a  grand  jury,  without  reference  to  the  punishment  that 
may  follow  on  its  being  established.  That  instrument  looks  to  the 
substance  of  things,  and  not  to  mere  forms.  Its  purpose  is  to  protect, 
every  one  against  wanton  complaints  of  the  commission  of  a  public 
offense.  It  therefore  confides  the  power  of  accusation  for  such  an 
offense  to  a  specially-constituted  body ;  and  interdicts  all  trial,  and, 
of  course,  all  punishment,  except  upon  its  formal  presentation.  This 
interdict  would  be  of  little  protection  if  it  could  be  evaded  by  a  mere 
ehange  in  the  extent  or  nature  of  the  punishment. 

In  the  test-oath  case  from  Missouri  we  have  an  illustration  of  an 
attempt  to  evade  a  constitutional  inhibition,  and  of  its  futility. 
That  state  had  in  1865  adopted  a  new  constitution,  which  pre- 
scribed an  oath  to  be  taken  by  persons  filling  certain  offices  and 
trusts  and  pursuing  various  vocations  within  its  limits.  They  were 
required  to  deny  that  they  had  done  certain  things,  or  by  act  or 
word  had  manifested  certain  desires  and  sympathies.  The  oath,  di- 
vided into  its  separate  parts,  embraced  30  distinct  affirmations  re- 
specting the  past  conduct  of  the  affiant,  extending  even  to  his  words, 
desires,  and  sympathies.  Every  person  unable  to  take  this  oath  was 
declared  by  the  constitution  incapable  of  holding  in  the  state  "any 
office  of  honor,  trust,  or  profit  under  its  authority,  or  of  being  an  of 
ficer,  councilman,  director,  or  trustee,  or  other  manager  of  any  cor- 
poration, public  or  private,  now  existing  or  hereafter  established  by 
its  authority,  or  of  acting  as  a  professor  or  teacher  in  any  educational 
institution, -or  in  any  common  or  other  school,  or  of  holding  an;* 
real  estate  or  other  property  in  trust  for  the  use  of  any  church,  re- 
ligious society,  or  congregation."  And  every  person,  at  the  time  the 
constitution  took  effect,  holding  any  of  the  offices,  trusts,  or  posi- 
tions mentioned,  was  required,  within  60  days  thereafter,  to  take  the 
oath;  and,  if  he  failed  to  comply  with  this  requirement,  it  was  de- 
clared that  his  office,  trust,  or  position  should  ipso  facto  become 
vacant.  No  person,  after  the  expiration  of  the  60  days,  was  per* 
mitted,  without  taking  the  oath,  "to  practice  as  an  attorney  or 
counselor  at  law,"  nor  after  that  period  could  "any  person  be  corn- 


Digitized  by 


Google 


598  SUPBEHE  COCBT  BEPOBTEB. 

petent,  as  a  bishop,  priest,  deacon,  minister,  elder,  or  other  cler- 
gyman, of  any  religious  persuasion,  sect,  or  denomination,  to  teach, 
or  preach,  or  solemnize  marriages. "  Fine  and  imprisonment  were 
prescribed  as  a  punishment  for  holding  or  exercising  any  of  "the 
offices,  positions,  trusts,  professions,  or  functions"  specified,  without 
having  taken  the  oath;  and  false  swearing  or  affirmation  in  taking 
it  was  declared  to  be  perjury,  punishable  by  imprisonment  in  the 
penitentiary. 

A  priest  of  the  Roman  Catholic  church  was  indicted  in  a  circuit 
court  of  Missouri  and  convicted  of  the  crime  of  teaching  and  preach- 
ing as  a  priest  and  minister  of  that  religious  denominatita  without 
having  first  taken  the  oath,  and  was  sentenced  to  pay  a  fine  of  $500, 
and  to  be  committed  to  jail  until  the  same  was  paid.  On  appeal  to 
the  supreme  court  of  the  state  the  judgment  was  affirmed,  and  the 
case  was  brought  on  error  to  this  court.  It  was  plain  that  if  the 
power  existed  in  the  state  to  exact  from  parties  this  oath  respecting 
their  past  conduct,  desires,  and  sympathies,  as  a°  condition  of  their 
being  permitted  to  continue  in  their  vocations,  or  to  hold  certain 
trusts,  it  might  be  used,  and,  on  occasions  of  excitement  to  which  all 
communities  are  subject,  would  be  used,  to  their  oppression  and  even 
ruin.  The  state  might  require  such  oath  for  any  period  of  their  past 
lives,  might  call  upon  them  to  affirm  whether  they  had  observed  the 
ten  commandments,  or  had  discharged  any  particular  civil  or  moral 
duty,  or  had  entertained  any  particular  sentiments  or  desires  or 
sympathies,  as  a  condition  of  their  being  allowed  to  engage  in  one 
of  the  ordinary  pursuits  of  life,  in  a  profession,  trade,  or  business. 
It  might  impose  conditions  which  individuals  and  whole  classes  in 
the  community  would  be  unable  to  comply  with,  and  thus  deprive 
them  of  civil  and  political  rights.  Under  this  form  of  legislation  no 
oppression  can  be  named  which  might  not  have  been  effected. 

A  large  portion  of  the  people  of  Missouri  were  unable  to  take  the 
oath.  It  was,  therefore,  contended  that  the  clauses  of  its  constitu- 
tion which  required  priests  and  clergymen  to  take  and  subscribe  the 
oath  as  a  condition  of  their  being  allowed  to  continue  in  the  exercise 
of  their  professions,  and  preach  and  teach,  operated  upon  those  who 
could  not  take  it  as  a  bill  of  attainder  within  the  meaning  of  the 
provision  of  the  federal  constitution  prohibiting  the  states  from 
passing  bills  of  that  character.  With  respect  to  them  the  clauses 
amounted  to  a  legislative  deprivation  of  their  rights.  It  was  also  con- 
tended that  in  thus  depriving  priests  and  clergymen  of  the  right  to 
preach  and  teach,  the  clauses  imposed  a  penalty  for  some  acts  which 
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were  innocent  at  the  time  they  were  oommitted,  and  increased  the  pen- 
alty for  other  acts  which  at  the  time  constituted  public  offenses,  and 
in  both  particulars  violated  the  proTision  of  the  federal  constitotion 
prohibiting  the  passage  by  the  states  of  an  ex  post  facto  law.  On 
the  other  hand,  it  was  contended  that  the  provisions  of  the  consti* 
tution  of  Missouri  exacting  the  oath  mentioned,  merely  prescribed 
conditions  upon  which  members  of  the  political  body  might  exercise 
their  various  callings;  that  bills  of  pains  and  penalties,  which  are 
included  under  the  head  of  bills  of  attainder,  and  ex  post  facto  laws, 
are  such  as  relate  exclusively  to  crimes  and  their  punishments ;  that 
they  are  in  terms  aots  defining  and  punishing  orimes  and  designating 
the  persons  to  be  affected  by  them,  and  do  not  bear  any  resem- 
blance to  the  provisions  of  the  constitution  of  Missouri. 

There  was  much  force  in  the  objections  thus  urged  to  the  position 
that  the  clauses  in  the  Missouri  constitution  constituted  a  bill  of  at- 
tainder and  an  ex  poat  facto  law ;  and  had  the  court  looked  to  the  form 
rather  than  to  the  substance  of  things,  they  must  have  prevailed. 
But  the  court  did  not  thus  limit  its  view.  It  regarded  the  constitu- 
tional guaranties  as  applying  wherever  private  rights  were  to  be  pro- 
tected against  legislative  deprivation,  whatever  the  form  of  the  legis- 
lation. And  it  could  not  perceive  any  substantial  difference  between 
legislation  imposing  upon  parties  impossible  conditions  as  to  past 
conduct  for  the  enjoyment  of  existing  rights,  and  legislation  in  terms 
depriving  them  of  such  rights,  or  imposing  as  a  punishment  for 
past  conduct  the  forfeiture  of  those  rights.  It  therefore  adjudged  the 
clauses  of  the  Missouri  constitution  in  question  to  be  invalid  on  both 
grounds  urged,  as  a  bill  of  attainder  and  an  ex  pott  facto  law.  They 
accomplished  precisely  what  the  most  formal  enactments  of  that  na- 
ture would  have  done,  and  were,  therefore,  in  like  manner  prohibited. 
"The  legal  result,"  said  the  court,  "must  be  the  same,  for  what  can- 
not be  done  directly  cannot  be  done  indirectly.  The  constitution  deals 
with  substance,  not  shadows.  Its  inhibition  was  leveled  at  the  thing, 
not  the  name.  It  intended  that  the  rights  of  the  citizen  should  be 
secure  against  deprivation  for  past  conduct  by  legislative  enactment, 
nnder  any  form,  however  disguised.  If  the  inhibition  can  be  evaded 
by  the  form  of  the  enactmrait,  its  insertion  in  the  fundamental  law 
was  a  vain  and  futile  proceeding." 

I  have  been  thus  particular  in  the  statement  of  the  Cummingt  Cote, 
for  it  seems  to  me  that  the  rule  of  construction  there  applied  should 
be  extended  so  as  to  protect  the  citizen  from  answering  in  any  form, 
or  being  punished  in  any  way,  for  an  infamous  offense,  except,  as  the 
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eonstitation  prescribes,  on  a  presentmeat  or  indiotment  of  a  grand 
jury.  Here,  under  the  form  of  a  civil  proceeding,  a  party  is  sum- 
moned to  answer,  and  is  punished  for  an  alleged  criminal  offense,  to  try 
which  the  circuit  court  has  confessedly  no  jurisdiotion,  and  which  is  in 
no  way  connected  with  his  professional  conduct.  The  protection  of 
the  constitution  should  not  be  thas  lost,  thoagh  the  punishment  be 
not  one  prescribed  by  statute,  but  one  resting  in  the  discretion  of  the 
court.  I  know,  of  course,  that  this  court  has,  with  the  exception  of 
two  of  its  members,  been  entirely  changed  in  its  personnel  since  the 
Cummingt  Case  was  decided.  I  am  the  only  living  member  of  the 
majority  of  the  court  which,  16  years  ago,  gave  that  judgment.  I 
would  fain  hope,  however,  that  this  change  may  not  lead  to  a  change 
in  the  construction  of  clauses -in  the  constitution  intended  for  the  pro- 
tection of  personal  rights,  even  though  its  present  members,  if  then 
judges,  might  not  have  assented  to  the  decision,  and  however  much 
they  may  be  disposed  to  follow  their  own  peculiar  views  where  rights 
of  property  only  are  involved.  I  am  of  opinion  that  all  the  guaran- 
ties of  the  constitution  designed  to  secure  private  rights,  whether  of 
person  or  property,  should  be  broadly  and  liberally  interpreted  so  as 
to  meet  and  protect  against  every  form  of  oppression  at  which  they 
were  aimed,  however  disguised  and  in  whatever  shape  presented. 
They  ought  not  to  be  emasculated  and  their  protective  force  and  en- 
ergy frittered  away  and  lost  by  a  construction  which  will  leave  only 
the  dead  letter  for  our  regard  when  the  living  spirit  is  gone. 

What,  then,  are  the  relations  between  attorneys  and  counselors 
at  law  and  the  courts ;  and  what  is  the  power  which  the  latter  pos- 
sess over  them;  and  under  what  circumstances  can  they  be  disbarred? 
There  is  much  vagueness  of  thought  on  this  subject  in  discussions  of 
counsel  and  in  opinions  of  courts.  Doctrines  are  sometimes  advanced 
upholding  thd  most  arbitrary  power  in  the  courts,  utterly  incon- 
sistent with  apy  manly  independence  of  the  bar.  The  books,  unfor- 
tunately, contain  numerous  instances  where,  for  slight  offenses,  parties 
have  been  subjected  to  oppressive  fines,  or  deprived  of  their  offices, 
and,  consequently,  of  their  means  of  livelihood,  in  the  most  arbitrary 
and  tyrannical  manner.  The  power  to  punish  for  contempt — a  power 
necessarily  incident  to  all  courts  for  the  preservation  of  order  and  de- 
corum in  their  presence — was  formerly  so  often  abused  for  the  pur- 
pose of  gratifying  personal  dislikes,  as  to  cause  general  complaint, 
and  lead  to  legislation  defining  the  power  and  designating  the  cases 
in  which  it  might  be  exercised.  The  act  of  congress  of  March  2, 
1831,  c.  99,  limits  the  power  of  the  courts  of  the  United  States  ia 
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this  respeot  to  three  olaases  of  cases:  F^rgt,  where  there  has  been 
misbehaTior  of  a  person  in  the  presence  of  the  oourt  or  so  near  thereto 
as  to  obstraot  the  administration  of  jastioe;  teeond,  where  there  has 
been  misbehavior  of  any  officer  of  the  court  in  his  official  transac- 
tions; and,  third,  where  there  has  been  disobedience  or  resistance  by 
any  officer,  party,  juror,  witness,  or  other  person  to  any  lawful  writ, 
process,  order,  rule,  decree,  or  command  of  the  ooort.  The  power, 
as  thus  seen, — so  far  as  the  ponishment  of  contempts  is  ooncemed, — 
can  only  be  exercised  by  the  courts  of  the  United  States  to  insure 
order  and  decorum  in  their  presence;  faithfulness  on  the  part  of  their 
officers  in  their  official  transaotiona;  and  obedience  to  their  lawful 
orders,  judgments,  and  process.    Ex  parte  Robinson,  19  Wall.  611. 

The  power  to  disbar  attorneys  in  proper  cases,  though  not,  perhaps, 
affected  by  this  law,  is  not  to  be  exercised  arbitrarily  or  tyrannically. 
Under  onr  institutions  arbitrary  power  over  another's  lawful  pursuits 
is  not  vested  in  any  man  nor  in  any  tribunal.  It  is  odious  wherever 
exhibited,  and  nowhere  does  it  appear  more  so  than  when  exercised 
by  a  judicial  officer  towards  a  member  of  the  bar  practicing  before 
him.  Attorneys  and  counselors  at  law — and  the  two  characters  are 
in  this  oonntry  generally  united  in  the  same  person — are  officers  of 
the  court,  admitted  to  be  such  by  its  order,  upon  evidence  that  they 
possess  sufficient  learning  to  advise  as  to  the  legal  rights  of  parties, 
and  to  conduct  proceedings  in  the  courts  for  their  prosecution  or 
defense,  and  that  they  have  such  fair  private  characters  as  to  insure 
fidelity  to  the  interests  intrusted  to  their  care.  The  order  of  admis- 
sion, as  said  in  the  Oarland  Gate,  is  the  judgment  of  the  court  that 
they  possess  the  requisite  qualifications  of  learning  and  character, 
and  are  entitled  to  appear  as  attorneys  and  counselors,  and  to  con* 
duct  causes  therein.  Thenceforth  they  are  responsible  to  the  court 
for  professional  misconduct,  and  entitled  to  hold  their  offices  during 
good  behavior.  4  Wall.  387.  Their  office,  as  was  also  said  in  the 
same  case,  is  not  held  as  a  matter  of  grace  and  favor.  The  right 
which  it  confers  is  something  more  than  a  mere  license,  revocable  at 
the  pleasure  of  the  court.  It  is  a  right  of  which  they  can  be  deprived 
only  by  its  judgment  for  moral  or  professional  delinquency. 

The  oath  which  every  attorney  and  counselor  is  required  to  take 
on  his  admission  briefly  expresses  his  duties.  It  is  substantially  this : 
That  he  will  support  the  constitution  of  the  United  States,  and  "con- 
duct himself  as  an  attorney  and  counselor  of  the  court  uprightly  and 
according  to  law."  This  implies  not  only  obedience  to  the  constitu- 
tion and  laws,  but  that  he  will,  to  the  best  of  his  ability,  advise  his 
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clients  as  to  their  legal  rights,  and  will  discharge  with  scrupnlous 
fidelity  the  duties  intrusted  to  him;  that  he  will  at  all  times  main- 
tain the  respect  due  to  the  courts  and  judicial  officers ;  that  he  will 
conform  to  the  rules  prescribed  by  them  for  his  conduct  in  the  man- 
agement of  causes ;  that  be  will  never  attempt  to  mislead  them  by 
artifice  or  any  false  statement  of  fact  or  intentional  misstatement  of 
the  law,  and  will  never  employ  any  means  for  the  advancement  of 
the  causes  confided  to  him,  except  such  as  are  consistent  with  truth 
and  honor.  So  long  as  he  carries  out  these  requirements  of  his  oath 
he  will  come  within  the  rule  of  "good  behavior,"  and  no  complaint 
of  his  professional  standing  oan  be  made.  The  authority  which  the 
court  holds  over  him  and  the  exercise  of  his  profession  extends  so  far, 
and  so  far  only,  as  to  insure  a  compliance  with  these  requirements. 
It  is  for  a  disregard  of  them,  therefore, — ^that  is,  for  professional  delin- 
quency and  the  loss  of  character  for  integrity  and  trustworthiness; 
that  is,  for  moral  delinquency,  which  a  disregard  of  them  manifests, — 
that  the  court  will  summarily  act  upon  his  office  and  disbar  him.  In 
other  words,  the  summary  jurisdiction  of  the  court  in  this  respect  will 
only  be  exercised — First,  for  misconduct  of  the  attorney  in  cases  and 
matters  in  which  he  has  been  employed  or  consulted  professionally,  or 
matters  in  which,  from  their  nature,  it  must  be  presumed  he  was  em- 
ployed by  reason  of  his  professional  character;  and,  second,  for  such 
misconduct  outside  of  his  profession  as  shows  the  want  of  that  integ- 
rity and  trustworthiness  which  is  essential  to  insure  fidelity  to  inter- 
nsts  intrusted  to  him  professionally.  The  commission  of  a  felony  or 
a  misdemeanor  involving  moral  turpitude  is  of  itself  the  strongest 
proof  of  such  misconduct  as  will  justify  an  expulsion  from  the  bar; 
bnt  the  only  evidence  which  the  court  can  receive  of  the  commission 
of  the  offense,  when  it  is  not  admitted  by  the  party,  is  a  record  of  his 
conviction.     Of  this  I  shall  presently  speak. 

When  the  charge  against  the  attorney  is  of  misconduct  in  his  of- 
fice, and  that  involves,  as  it  sometimes  may,  the  commission  of  a 
public  offense,  for  which  he  may  be  prosecuted  criminally,  the  inquiry 
should  proceed  only  so  far  as  to  determine  the  question  of  profes- 
sional delinquency,  and  he  should  be  left  to  the  proper  tribunals  for 
the  punishment  of  the  crime  committed.  And  on  sach  an  inquiry 
no  answer  will  be  required  of  him  which  would  tend  to  his  crimina- 
tion. Thus,  to  illustrate,  if  he  has  collected  money  for  his  client  and 
has  not  paid  it  over,  the  court,  upon  appropriate  complaint,  will  or- 
der him  to  be  cited  to  show  cause  why  he  should  not  pay  it.  If,  upon 
the  citation,  a  sufficient  reason  is  not  given  for  the  retention  of  the 
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money,  the  court  will  enter  an  order  directing  him  to  paj  it  imme- 
diately, or  by  a  day  designated.  Should  he  still  refnse,  he  may  then 
be  disbarred  for  disobedience  to  the  order  and  for  the  professional 
delinquency  thereby  involved;  bat  for  the  offense  of  embezzlement 
or  other  crime,  committed  in  the  retention  of  the  money,  he  will  be 
turned  over  to  the  criminal  courts.  Or,  take  the  case  suggested  on 
the  argument :  should  an  attorney,  in  the  course  of  a  trial,  -get  into 
a  personal  collision  with  the  opposing  counsel  or  with  a  witness,  and 
assault  him  with  a  deadly  weapon,  or  kill  him,  the  court  would  un- 
doubtedly require  the  offender  to  show  cause  why  he  should  not  be 
expelled  from  the  bar  for  the  violence,  disturbance,  and  breach  of  the 
peace  committed  in  its  presence.  It  would  be  sufficient  to  jnstify  ex- 
pulsion that  he  had  so  far  forgotten  the  proprieties  of  the  place  and 
the  respect  due  to  the  court  as  to  engage  in  a  violent  assault  in  its 
presence.  But  for  the  trial  of  the  offense  of  committing  a  deadly  as- 
sault, or  for  the  homicide,  he  would  be  turned  over  to  the  criminal 
courts.  Or,  take  another  case  mentioned  on  the  atgament, — where  an 
attorney  has  presented  a  false  affidavit,  or  represented  as  genuine  a 
fictitious  paper.  The  use  of  such  documents,  knowing  their  char- 
acter, is  a  fraud  upon  the  court,  an  attempt  to  deceive  it,  and  con- 
stitutes such  professional  misconduct  as  to  justify  the  imposition  of  a 
heavy  fine  upon  him,  or  his  temporary  suspension  or  expulsion  from 
the  bar,  without  reference  to  the  materiality  of  the  contents  of  the 
false  affidavit  or  of  the  fictitious  paper ;  but  for  the  crimes  involved 
in  their  use  he  should  be  sent  to  the  proper  tribunals,  because  be  can- 
not be  tried  therefor  on  a  motion  to  punish  him  for  a  contempt  or  to 
disbar  him. 

It  is  because  of  this  limitation  upon  the  extent  of  judicial  inquiry 
into  such  matters  that  a  proceeding  for  purely  professional  miscon- 
duct against  an  attorney  may  be  taken  in  any  way  which  will  suffi- 
ciently apprise  him  of  the  grounds  upon  which  it  is  founded,  and 
afford  him  an  opportunity  to  be  heard.  It  is  not  as  thus  limited  a 
criminal  proceeduig  in  any  proper  sense,  requiring  full  and  formal 
allegations  with  the  precision  of  an  indictment.  As  said  in  Randall 
V.  Brigham,  where  a  letter  of  a  party  defrauded,  laid  before^  a  grand 
jury  and  communicated  by  its  direction  to  the  court,  was  the  foun- 
dation of  proceedings  against  an  attorney : 

"Such  proceedings  are  often  instituted  upon  information  developed  in  tlie 
progress  of  a  cause,  or  from  what  the  court  learns  of  the  conduct  of  the  attor- 
ney from  its  own  observation.  Sometimes  they  are  moved  by  third  parties 
upoi,  affidavit,  and  sometimes  they  are  taken  by  the  court  upon  its  own  mo- 
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tioB.  All  that  is  requisite  to  tlieir  validitj  is  tliat  wlien  not  taken  for  mat- 
ters occurring  in  open  court,  in  the  presence  of  tlie  judges,  notice  shall  lift 
given  to  the  attorney  of  the  charges  made,  and  opportnnlty  afforded  him  for 
explanation  and  defense.  The  manner  in  which  the  proceeding  shall  be  con- 
ducted, so  that  it  be  without  oppression  or  unfairness,  &  a  matter  of  judicial 
regulation."    7  WalL  540. 

The  objection  here  is  that  this  recognized  limitation  upon  judicial 
inquiry  in  saoh  cases  is  exceeded,  and  the  civil  proceeding  is  made 
the  means  of  inflicting  punishment  for  a  criminal  offense  in  no  way 
connected  with  the  party's  professional  conduct. 

When  the  proceeding  to  disbar  an  attorney  is  taken  for  misoon- 
duct  outside  of  his  profession  the  inquiry  should  be  confined  to  such 
matters,  not  constituting  indictable  offenses,  as  may  show  him  un- 
fit to  be  a  member  of  the  bar;  that  is,  as  not  possessing  that  integ- 
rity and  trustworthiness  which  will  insure  fidelity  to  the  interests  in- 
trusted to  him  professionally,  and  to  the  inspection  of  any  record  of 
conviption  against  him  for  a  felony  or  misdemeanor  involving  moral 
turpitude.  It  is  not  for  every  moral  offense  which  may  leave  a  stain 
upon  character  that  oourts  can  summon  an  attorney  to  account. 
Many  persons,  eminent  at  the  bar,  have  been  chargeable  with  moral 
delinquencies  which  were  justly  a  cause  of  reproach  to'  them ;  some 
have  been  frequenters  of  the  gaming  table ;  some  have  been  dissolute 
in  their  habits ;  some  have  been  indifferent  to  their  pecuniary  obli- 
gations ;  some  have  wasted  estates  in  riotous  living ;  some  have  been 
engaged  in  broils  and  quarrels  disturbing  the  public  peace;  but  for 
none  of  these  things  could  the  court  interfere  and  summon  the  attor- 
ney to  answer,  and,  if  his  conduct  should  not  be  satisfactorily  ex- 
plained, proceed  to  disbar  him.  It  is  only  for  that  moral  delin- 
quency which  consists  in  a  want  of  integrity  and  trustworthiness,  and 
renders  him  an  unsafe  person  to  manage  the  legal  business  of  others, 
that  the  courts  can  interfere  and  summon  him  before  them.  He  is 
disbarred  in  such  case  for  the  protection  both  of  the  court  and  of  the 
public. 

A  conviction  of  a  felony  or  a  misdemeanor  involving  moral  turpi- 
tude implies  the  abseuce  of  qualities  which  fit  one  for  an  office  of 
trust,  where  the  rights  and  property  of  others  are  concerned.  The 
record  of  conviction  is  conclusive  evidence  on  this  point.  Such  con- 
viction, as  already  said,  can  follow  only  a  regular  trial  upon  the  pre- 
sentment or  indictment  of  a  grand  jury.  It  cannot  follow  from  any 
proceeding  of  the  court  on  a  motion  to  disbar,  for  the  reason  already 
given,  that  no  one  can  be  required  to  answer  for  such  an  offense  ex- 
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cept  in  one  way.  If  a  party  indicted  is,  npon  trial,  acquitted,  the 
court  cannot  proceed  to  retry  him  for  the  offense  upon  such  a  motion. 
He  may  answer,  after  aoqaittal,  that  he  never  committed  the  offense, 
and  that  no  tribunal  can  take  any  legal  proceeding  against  him  on 
the  assumption  that  he  had  been  wrongfully  acquitted.  And  what 
the  court  cannot  do  after  acquittal  it  cannot  do  by  such  a  proceeding 
before  trial.  If  the  court,  after  acquittal,  can  still  proceed  for  the 
alleged  offense,  as  a  majority  of  my  brethren  declare  it  may,  and  call 
npon  him  to  show  that  he  is  not  guilty  or  be  disbarred,  there  is  a  de- 
fect in  our  constitution  and  laws  which  has,  up  to  this  day,  remained 
undiscovered.  Hitherto  it  has  always  been  supposed  that  the  record 
of  acquittal  of  a  public  offense,  after  a  trial  by  a  jury,  was  conclusive 
evidence,  at  all  times  and  in  all  places,  of  the  party's  innocence. 
This  doctrine,  until  to-day,  has  been  supposed  to  be  immovably  em- 
bedded in  our  jurisprudence. 

There  are  many  cases  in  the  books  where  the  view  I  have  taken  of 
the  authority  of  the  court  over  attorneys  and  counselors  at  law  is 
recognized  and  acted  npon.  In  an  anonymous  case  in  the  supreme 
conrt  of  New  Jersey,  given  in  the  reports  without  a  name,  out  of  re- 
spect to  the  friends  of  the  party  implicated,  an  application  was  made 
on  behalf  of  the  members  of  the  bar  for  a  rule  that  a  certain  attorney 
show  cause  why  his  name  should  not  be  stricken  from  the  rolls,  upon 
an  allegation  that  he  had  been  guilty  of  larceny.  The  moving  party 
stated  in  his  application  that  it  was  a  matter  of  notoriety  that  the  at- 
torney had  purloined  books,  to  a  considerable  amount,  from  persons 
who  were  at  the  time  in  conrt  and  ready,  when  called  upon,  to  sub- 
stantiate the  charge.  The  counsel,  therefore,  on  behalf  of  members 
of  the  bar,  called  upon  the  court  to  relieve  them  from  the  reproach 
of  having  the  man  attached  to  their  profession,  and  from  the  disgrace 
of  being  compelled,  in  their  professional  duties,  to  have  intercourse 
with  one  with  whom  they  would  be  ashamed  to  associate  in  private 
life;  and  that  the  conrt  had  undoubtedly  the  power  to  grant  the  rule, 
for,  as  it  was  essential  to  the  admission  of  an  attorney  that  he  should 
be  of  good  moral  character,  it  must  be  equally  essential  that  he  should 
eodtinue  to  be  such.     But  the  ohief  justice  said : 

"  The  offense  of  which  it  is  alleged  this  man  has  been  guilty  is  neither  a 
contempt  of  court  nor  does  it  fall  within  the  denomination  of  malpractice. 
It  would  appear  to  me,  therefore,  that  he  must  be  first  convicted  of  the  crime 
by  a  jury  of  his  countrymen  before  we  can  proceed  against  him  for  such  an 
offense;  for,  suppose  he  should  be  brought  to  the  bar  and  should  say  he  was 
not  guilty,  we  could  not  try  the  fact." 
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The  case  was  then  taken  ander  adTisement,  and  at  a  sabseqiient 
day  the  court  said,  speaking  bj  the  chief  justice : 

"  We  have  reflected  upon  this  case  and  do  not  see  how  we  can  do  anything 
in  it,  because  the  court  seems  to  be  confined  to  cases  of  malpractice  or  to 
crimes  which  are  in  the  nature  of  crimen  falsi,  and  of  which  there  has  l)een 
a  conviction."  ' 

Justice  FoBD,  of  the  court,  added : 

"An  attorney  may  be  struck  oft  the  roll — Pint,  tor  a  breach  of  the  rules  of 
the  court;  second,  for  breach  of  any  of  his  official  duties;  third,  for  all  such 
crimes  and  misdemeanoi's  as  affect  his  moral  character.  But  in  this  third 
class  of  cases  we  cannot  proceed  in  the  ordinaiy  way.  There  ought  always 
to  be  a  previous  conviction  before  this  court  can  interfere.  All  the  cases 
cited  sanction  this  distinction,  except  the  case  from  the  District  of  Columbia, 
which  is  anomoious." 

The  rule  was,  therefore,  refused.     2  Halst.  Law,  197. 

In  Ex  parte  Steinman,  95  Pa.  St.  237,  the  parties,  members  of  the 
bar  of  Lancaster  county,  in  Pennsylvania,  were  editors  of  a  news- 
paper published  in  the  county.  In  one  of  its  numbers  an  article 
appeared  which  oharged  that  the  judge  of  the  court  of  quarter  ses- 
sions of  the  county  had  decided  a  case  wrongfully  from  motives  of 
political  partisanship.  The  court  thereupon  sent  for  the  parties,  and 
on  their  appearance  they  admitted  that  they  were  editors  of  the 
paper,  and  that  as  such  they  were  responsible  for  the  publication. 
The  court  then  entered  a  rule  upon  them  to  show  cause  why  they 
should  not  be  disbarred  and  their  names  stricken  from  the  roll  of 
attorneys  for  misbeba-vior  in  their  offices.  To  this  rule  they  an- 
swered, setting  up,  among  other  things,  that  if  the  charge  was  that 
they  had  published  a  libelous  article,  it  was  that  they  had  committed 
an  indictable  offense,,  not  in  the  presence  of  the  court,  or  while  act- 
ing as  its  officers,  and  therefore  could  not  be  called  upon  to  answer 
the  rule  until  they  should  have  been  tried  and  convicted,  according 
to  law,  for  the  offense ;  and  that  the  court  was  not  competent  to  de- 
termine in  that  form  of  proceeding  that  they  did  unlawfully  and 
malieioasly  publish,  out  of  court,  a  libel  upon  the  court,  and  to  hear 
and  determine  disputed  questions  of  fact  involving  the  motives  of 
the  parties  and  the  official  conduct  of  the  court.  The  rule,  however, 
was  made  absolute,  and  the  names  of  the  parties  were  ordered  to  be 
stricken  from  the  roll  of  attorneys.  They  then  took  the  case  on  writ 
of  error  to  the  supreme  court  of  the  state,  where  the  judgment  was 
reversed,  and  it  was  ordered  that  the  parties  be  restored  to  the  bar. 
Chief  Justice  Shabswood,  in  delivering  the  opinion  of  the  court,  said : 
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"No  question  can  be  made  of  the  power  of  a  court  to  strike  a  member  of 
the  bar  from  the  roll  for  offlcial  misconduct  in  or  out  of  court.  By  the  sev- 
enty-third section  of  tlie  act  of  April  14, 1834,  it  is  expressly  enacted  that  if 
any  attoniey  at  law  shall  misbehave  himself  in  bis  office  of  attorney  he  shall 
be  liable  to  suspension,  removal  from  office,  or  to  such  other  penalties  as  have 
heretofore  been  allowed  in  such  cases  by  the  laws  of  this  commonwealth. 
We  do  not  mean  to  say — for  the  case  does  not  call  for  such  an  opinion — that 
there  may  not  be  cases  of  misconduct  not  strictly  professional  which  would 
clearly  show  a  person  not  to  be  fit  to  be  an  attorney,  nor  fit  to  associate  with 
honest  men.  Thus,  if  he  was  proved  to  be  a  thief,  a  forger,  a  perjurer,  or 
guilty  of  other  offenses  of  the  crimen  falsi.  But  no  one,  we  suppose,  will 
contend  that  for  such  an  offense  he  can  be  summarily  convicted  and  disbarred 
by  the  court  without  a  formal  indictment,  trial,  and  conviction  by  a  jury,  or 
upon  confession  in  open  court.  Wliether  a  libel  is  an  offense  of  such  a  char- 
acter may  be  a  question,  but  cei-tain  it  is  that  if  the  libel  in  this  case  had  been 
upon  a  private  individual,  or  upon  a  public  officer,  such  even  as  the  district  ' 
attorney,  the  court  could  not  have  summarily  convicted  the  defendants  and 
disbarred  them." 

A  similar  doctrine  obtains  in  the  ooarts  of  England.  Thus,  in  a 
case  in  5  Bam.  &  Adol.  1088,  the  solicitor  general  of  England 
moved  the  court  of  king's  bench  for  a  rale  calling  on  two  attorneys 
of  the  court  to  show  a  cause  why  they  should  not  be  struck  off  the 
roll,  on  affidavits  charging  them  with  professional  misconduct  in  certain 
pecuniary  transactions.     Lord  Denhan,  the  chief  justice,  replied : 

"The  facts  stated  amount  to  an  indictable  offense.  Is  it  not  more  satis- 
factory that  the  case  should  go  to  a  trial?  I  have  known  applications  of  this 
kind,  after  conviction,  upon  charges  involving  professional  misconduct ;  but 
we  should  be  cautious  of  putting  pai-ties  in  a  situation  where,  by  answering, 
they  might  furnish  a  case  against  themselves,  on  an  indictment  to  be  after- 
wards preferred.  On  an  application  calling  upon  an  attorney  to  answer  the 
matters  of  an  affidavit,  it  is  not  usual  to  grant  the  rule  if  an  indictable  of- 
fense is  charged." 

The  court,  however,  desired  the  solicitor  general  to  see  if  any  prec* 
edent  could  be  found  of  such  an  application  having  been  granted. 
The  solicitor  general  afterwards  stated  that  he  had  been  unable  to  find 
any,  and  the  rule  was  discharged.  My  brethren  are  mistaken  in  sup- 
posing that  in  this  case  the  attorneys  were  required  to  answer  under 
oath  the  charges  made. 

And  in  a  case  in  3  Nev.  &  F.  889,  a  motion  was  made  to  the  court  of 
queen's  bench  to  strike  an  attorney  off  the  roll  on  an  affidavit  alleging 
a  distinct  case  of  perjury  by  him.  The  attorney  had  sworn  to  the 
sum  of  £374  as  the  expenses  of  witnesses,  which  was  reduced  before 
the  master  to  j617.  It  was  contended  that  the  court  could  exercise 
its  summary  jurisdiction  on  the  ground  of  the  perjury.    But  the  chief 
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justice  replied ;  "Would  not  an  indictment  for  perjniy  lie  upon  these 
facts?  We  are  not  in  the  habit  of  interposing  in  such  a  case,  unless 
there  is  something  amounting  to  an  admission  on  the  part  of  the 
attorney  which  would  render  the  interposition  of  a  juzy  unnecessary." 
The  moving  counsel  answered  that  there  was  enough  in  the  affidavit 
to  show  a  distinct  case  of  perjury,  but  that  there  was  no  admission. 

The  rule  was,  therefore,  refused. 

To  the  same  purport  are  numerous  other  adjudications,  and  their 
force  is  not  weakened  by  the  ciroumstanoe  that  it  is  also  held  that  it 
is  no  objection  to  the  exercise  of  the  summary  jurisdiction  of  the  court 
that  the  conduct  constituting  the  delinquency,  for  which  disbarment 
is  moved,  may  subject  the  party  to  indictment.  When  such  is  the  case 
he  is  not  required  to  answer  the  affidavits  charging  the  official  delin- 
quency, for  no  one  can  be  compelled  to  criminate  himself,  and  the 
court  confines  his  inquiry  strictly  to  suoh  acts  as  are  inconsistent  with 
the  attorney's  duty  in  his  profession.  It  looks  only  to  the  profes- 
sional conduct  of  the  attorney,  and  acts  upon  that. 

In  Stephens  v.  HiU,  which  was  before  the  court  of  exchequer,  a 
distinction  was  drawn  between  the  misconduct  of  an  attorney  outside 
of  a  proceeding  in  court  which  might  subject  him  to  an  indictment, 
and  such  misconduct  committed  by  him  in  a  proceeding  in  court. 
For  the  former  no  motion  to  disbar  would  be  entertained;  for  the 
latter  the  motion  would  be  heard.  There,  an  attorney  for  the  de. 
fendants  had  persuaded  a  material  witness  for  the  plaintiff  to  absent 
himself  from  the  trial  of  the  cause,  and  had  undertaken  to  indemnify 
him  for  any  damage  he  might  sustain  for  so  doing.  Upon  affidavits 
disclosing  this  matter,  application  was  made  to  disbar  the  attorney. 
It  was  objected  that  the  court  would  not  exercise  its  summary  juris- 
diction when  the  misconduct  charged  amounts  to  an  indictable  offense, 
as  was  the  conspiracy  in  which  the  attorney  was  engaged.  But  the 
chief  baron,  Lord  Abinoeb,  answered  that  he  never  understood  that 
an  attorney  might  not  be  struck  off  the  roll  for  misconduct  in  a  cause 
in  ivhich  he  was  an  attorney  merely  because  the  offense  imputed  to  him 
was  of  such  a  nature  thai  he  might  have  been  indicted  for  it;  that  so 
long  as  he  had  been  in  Westminster  Hall  he  had  never  heard  of  suoh 
a  rule,  though  the  court  would  not  require  the  attorney  to  answer  the 
affidavits.  "If,  indeed,"  said  the  chief  baron,  speaking  for  the  court, 
"a  case  should  occur  where  an  attorney  has  been  guilty  of  some  pro- 
fessional misconduct,  for  which  the  court,  by  its  summary  jurisdic- 
tion, might  compel  him  to  do  justice,  and,  at  the  same  time,  has  been 
guilty  of  something  indictable  in  itself,  but  not  arising  out  of  the 
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eanae,  the  ooart  would  not  inquire  into  that  \nth  a  view  of  striking 
him  off  the  roll,  bat  would  leave  the  party  aggrieved  to  hi^  remedy 
by  a  oriminal  prosecution."  And,  again :  "Where,  indeed,  the  attor- 
ney is  indicted  for  some  matter  not  connected  with  the  practice  of  bis 
profession  of  an  attorney,  that,  also,  is  a  ground  for  striking  him  off 
the  roll,  although  in  that  case  it  cannot  be  done  until  after  conviction 
by  a  jury."     10  Mees.  &  W.  31,  32.     The  conduct  of  the  attorney  in 

•  that  ease  tended  to  defeat  the  administration  of  justice,  and  was 
grossly  dishonorable.  He  had  employed,  for  the  success  of  his  cause, 
means  inconsistent  with  truth  and  honor.  He  was,  therefore,  rightly 
disbarred,  without  reference  to  his  liability  to  a  criminal  prosecution 
for  his  conduct. 

There  is  no  ease  I  have  been  able  to  find,  after  a  somewhat  ex- 
tended examination  of  the  reports,  where,  for  an  indictable  offense, 
wholly  distinct  from  the  attorney's  professional  conduct,  the  commis- 
sion of  which  was  not  admitted,  he  has  been  compelled,  in  advance 
of  trial  and  conviction,  to  show  cause  why  he  should  not  be  disbarred, 
except  one  in  Tennessee  for  accepting  a  challenge  to  fight  a  duel  and 
killing  his  antagonist.  Smith  v.  Termeuee,  1  Yerg.  228.  This  case 
is  exceptional,  and  finds  no  support  in  the  decisions  of  the  courts 
of  other  states.  There  is  no  case  at  all  like  the  one  at  bar  to  be 
found  in  the  reports  of  the  courts  of  England  or  of  any  of  the  states 
of  the  Union. 

In  the  numerous  cases  cited  in  the  opinion  of  my  brethren,  the 
matter  which  was  the  subject  of  complaint,  and  the  ground  of  the 
action  of  the  court,  related  to  the  conduct  of  the  party  in  his  pro- 
fessional business  or  in  business  copnected  with,  or  growing  out  of, 
bis  profession.  Thus,  the  advertisement  of  an  attorney  that  he  could 
procure  divorces  for  causes  not  known  to  the  law,  without  publicity, 
or  reference  to  the  parties'  residence;  colluding  with  a  wife  to  manu- 
facture evidence  to  procure  a  divorce ;  the  misapplication  by  him  of 
funds  collected;  his  bribery  of  witnesses,  hiring  them  to  keep  out  of 
the  way,  or  to  disregard  a  subpoena;  his  falsely  personating  another 
in  legal  proceedings ;  instituting  suits  without  authority;  knowingly 
taking  insufficient  security;  forging  an  affidavit  to  change  a  venue; 
substituting  the  name  of  his  client  for  his  own  in  an  affidavit  to  pro- 

'  cure  alimony;  alteriag  a  letter  to  a  judge  in  order  to  secure  the  al- 
lowance of  bail ;  attempting  to  make  an  opposing  attorney  drunk,  in 
order  to  obtain  an  advantage  of  him  on  the  trial  of  a  cause;  obtain- 
ing money  from  a  client  by  false  representations  respecting  the  lat- 
V.2 — 39 
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ter'B  title  to  lands,  and  advanoes  for  taxes;  and  many  other  like 
matters,  frhioh  operated  as  a  fraud  upon  the  court  and  tended  to  de- 
ceive it,  and  were  inconsistent  with  professional  honor  and  integrity, 
were  very  properly  considered  as  sufficient  grounds  for  temporary 
suspension  or  absolute  expulsion  from  the  bar.  And  in  this  class  of 
cases  we  sometimes  find  objections  were  taken  that  the  offenses 
charged  subjected  the  attorney  to  liability  for  indictment,  and  for 
that  reason  should  not  be  considered;  and  it  was  in  answer  to  such 
objections  that  language  was  used  which  apparently  conflicts  with  the 
views  I  have  expressed,  but  not  really  so  when  read  in  connection 
with  the  facts.  In  those  cases  the  conduct  of  the  attorney,  even 
when  furnishing  ground  for  indictment,  was,  independently  of  its 
criminal  character,  open  to  consideration  on  a  motion  to  disbar,  so 
far  as  it  affected  him  professionally;  and  so  it  was  said  that  it  was 
no  objection  to  such  consideration  that  he  might  have  been  also  in* 
dieted  for  the  offense  committed — language  which  can  have  no  ap< 
plication  where  the  offense,  as  in  this  case,  had  no  connection  with 
the  party's  professional  conduct. 

In  illustration  of  this  statement  I  will  make  a  brief  reference  to 
some  of  the  cases  cited  by  my  brethren,  and  upon  which  they  seem 
chiefly  to  rely.  That  of  Stephem  v.  Hill,  in  the  court  of  exchequer, 
already  explained,  conlirms  what  I  have  said.  There,  while  holding 
that  the  fact  that  the  matter  complained  of  might  subject  the  attor- 
ney to  an  indictment  would  not  prevent  an  inquiry  into  it,  so  far  as 
it  affected  his  professional  conduct.  Lord  Abimoeb  takes  particular 
pains  to  say,  as  appears  frOtn  the  quotation  from  his  opinion  which 
I  have  given,  that  where  the  matter  is  not  connected  with  the  prac* 
tioe  of  the  attorney's  profession,  though  it  might  be  ground  for  strik- 
ing him  from  the  roll,  "in  that  case  it  cannot  be  done  until  after  con* 
viction  by  a  jury." 

In  the  Matter  of  Fremeit  Blake,  8  El.  k  El.  34,  the  court  held  that 
its  summary  jurisdiction  over  its  attorneys  is  not  limited  to  cases  in 
which  they  have  been  guilty  of  misconduct,  such  as  amounts  to  an 
indictable  offense,  or  arises  in  the  ordinary  course  of  their  profes- 
sional practice,  but  extends  to  all  cases  of  gross  misconduct  on  their 
part,  in  any  matter  in  which  they  may,  from  its  nature,  be  fairly  pre- 
sumed to  have  been  employed  in  ooriBequence  of  their  professional  ' 
character.  In  that  case  money  had  been  lent  to  an  attorney,  pre- 
viously known  and  employed  as  such,  npon  his  note,  and  a  deed  of 
assignment  of  a  mortgage  on  an  estate  in  Ireland,  by  which  a  greater 
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amonnt  was  secTired  to  him.  The  estate  getting  into  the  Irish  en- 
oambered  estates  conrt,  the  attorney  borrowed  the  deed  from  his  cred- 
itor for  the  purpose,  as  alleged,  of  supporting  his  claim  in  that  court, 
bat  in  reality  in  order  to  obtain  the  payment  of  the  amount  secured 
to  him.  Having  established  his  right  to  that  payment,  he  returned 
the  deed  to  the  creditor,  and  afterwards  received  the  whole  amoant 
secured,  and  appropriated  it  to  his  own  use.  It  is  with  reference  to 
these  facts  that  Chief  Justice  Cookbubn  uses  the  language  quoted  by 
my  brethren.  He  said  that  although  Blake  applied  to  the  lender  in 
the  first  instance  as  an  attorney,  he  thought  the  transaction  had  ul- 
timately resolved  itself  into  a  mere  loan  between  them  as  individuals. 

Bat  the  transaction  had  evidently  grown  out  of  their  former  rela- 
tion as  attorney  and  client.  Mr.  Justice  Gbampton,  in  concurring 
with  the  chief  justice,  said:  "In  the  present  case,  I  cannot  say  that 
Blake's  fraad  was  not  committed  in  a  matter  connected  with  his  pro- 
fessional character.  If  he  did  not  act  in  it  as  an  attorney;  he  at  all 
events  took  advantage  of  his  professional  position  to  deceive  Beevirs," 
(the  lender.) 

In  Re  HiU,  L.  B.  8  Q.  B.  543,  an  attorney,  acting  as  a  clerk  to  a 
firm  of  attorneys,  in  completing  the  sale  of  certain  property,  received 
the  balance  of  the  purchase. money  and  appropriated  it  to  his  own 
use.  On  affidavits  stating  the  facts,  a  motion  was  made  to  strike 
him  off  the  rolls.  He  admitted  the  misappropriation  and  was  ac- 
cordingly suspended  for  twelve  months.  Said  Chief  Justice  Cook- 
bubn: 

"  In  this  case,  if  the  delinquent  had  been  proceeded  against  criminally  upon 
the  facta  admitted  by  him,  it  ia  plain  that  he  would  have  been  convicted  of 
embezzlement,  and  upon  that  conviction  being  brought  before  us,  we  abould 
have  been  bound  to  act.  If  there  had  been  a  conflict  of  evidence  upon  the 
affidavits,  that  might  be  a  very  aufficient  reason  why  the  court  ahould  not 
interfere  until  the  conviction  had  taken  place;  but  here  we  have  the  person 
against  whom  the  application  ia  made  admitting  the  facts." 

It  is  difficult  to  see  the  pertinency  of  this  decision  to  the  position 
taken  by  my  brethren.  These  two  oases  are,  in  the  language  used, 
the  strongest  to  be  found  in  the  reports  on  that  side;  bat  their  facts 
give  it  no  strength  whatever. 

In  Penobscot  Bar  v.  KimbaU,  64  Me.  140,  the  attorney  had  been 
convicted  of  forging  a  deposition,  used  by  him  in  a  suit  against  his 
wife  for  a  divorce;  and,  though  pardoned  for  the  crime,  the  fraud 
npon  the  court  remained,  and  for  that  and  for  other  disreputable 
practices  and  professional  misconduct,  rendering  him  "unfit  and  un- 
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safe  to  be  intrasted  with  the  powers,  duties,  and  responsibilities  of  the 
legal  profession,''  he  was  disbarred. 

In  Delano' t  Ccue,  68  N.  H.  5,  where  an  attorney  was  disbarred  by 
the  supreme  eoart  of  New  Hampshire  for  wrongfully  appropriating 
to  his  own  use  money  of  a  town  received  by  him  as  a  collector  of 
taxes,  the  commission  of  the  offense  was  admitted.  This  is  eyident 
from  the  statement  of  the  court  in  its  opinion  that  "he  and  his  wife 
and  family  did  what  they  could  to  make  good  the  loss  to  the  town, 
but  with  only  pai-tial  success. " 

In  Perry  t.  State,  3  Greene,  650,  the  false  swearing  charged  as  aae 
of  the  grounds  of  complaint  against  the  attorney  was  committed  in  a 
cause  managed  by  him,  in  which  he  voluntarily  appeared  -as  a  wit- 
ness, thus  practicing  a  fraud  upon  the  court  by  employing  to  sus- 
tain his  cause  means  inconsistent  with  truth  and  honor. 

In  Ex  parte  WaUt,  Qi  Ind.  461,  the  attorney  had  forged  an  affi- 
davit  to  obtain  a  change  of  venue,  and  had  thus  grossly  imposed 
upon  the  court.  For  this  imposition,  independently  of  the  crime 
committed,  he  was  properly  disbarred. 

In  Ex  parte  Burr,  2  Granch,  G.  G.  880,  the  charges  against  the 
attorney  were  for  malpractice  in  his  profession,  in  advising  a  person 
in  jail,  who  was  either  a  recognized  witness  or  a  defendant  for  whom 
some  person  was  special  bail,  to  run  away;  instituting  suits  against 
parties,  and  appearing  for  parties  without  authority;  bringing  veza- 
tions  and  frivolous  suits,  many  of  them  for  persons  utterly  insolvent; 
purchasing  a  lot  at  a  trustee's  sale  of  an  insolvent's  estate  under  un- 
fair circumstances;  making  fictitious  claims  and  bringing  suits  with 
a  view  to  extort  money;  and  taking  a  bill  of  sale  from  one  about  to 
be  distrained  for  rent  to  prevent  such  distress.  These  charges  hav- 
ing been  sustained,  the  attorney  was  rightly  suspended  from  practice 
for  one  year.  • 

In  Re  Percy,  86  N.  Y.  651,  there  were  several  charges  against 
the  attorney,  such  as  that  his  general  reputation  was  bad;  that  he 
had  been  several  times  indicted  for  perjury,  one  or  more  of  which 
indictments  were  pending;  that  he  was  a  common  mover  and  main- 
tainor of  suits  on  slight  and  frivolous  pretexts;  and  that  his  personal 
and  professional  reputation  had  been  otherwise  impeached  in  a  trial 
at  the  circuit.     But  the  court  appears  to  have  based  ita  action  upon  | 

the  character  of  the  attorney  as  a  vexatious  mover  of  suits  on  friv-  | 

olous  grounds.  "He  was  crowding  the  calendar,"  said  the  court, "with 
vast  numbers  of  libel  suits  in  his  own  favor,  and  in  the  habit  of  indi- 
cating additional  libel  suits  upon  the  answers  to  those  previously 
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brought  by  him.  In  one  instance,  at  least,  he  had  sued  his  client  in 
a  jastioe's  court,  and,  when  beaten  apon  trial,  instead  of  appealing 
from  the  judgment,  he  commenced  numerous  other  suits  against  him 
in  different  forms  for  the  same  cause,  when  he  must  have  known  that 
the  demand  was  barred  by  the  first  judgment  rendered.  The  only 
inquiry  is  whether,  in  such  a  case,  the  court  has  the  power  to  protect 
the  public  by  preventing  such  persons  from  practicing  as  attorneys 
and  counselors  in  the  courts  of  the  state,  and  by  that  means  harass 
its  citizens."  And  the  court  held  that  it  had  the  power  ander  a 
special  statnte  of  the  state  authorizing  the  removal  or  suspension 
of  attorneys  and  counselors,  when  guilty  of  any  deceit,  malpractice, 
or  misdemeanor;  and  that  its  power  was  not  limited  to  cases  where 
such  deceit,  malpractice,  or  misdemeanor  were  practiced  or  committed 
in  the  exercise  of  the  profession  only,  but,  ander  the  statute,  extended 
to  cases  where  there  was  general  bad  character  and  misconduct. 

None  of  these  cases,  as  is  manifest  from  the  statement  I  have  made, 
covers  that  of  an  indictable  offense,  wholly  distinct  from  the  attor- 
ney's professional  conduct.  None  of  them  countenances  the  extra- 
ordinary authority  of  the  oonrts  over  attorneys  and  counselors  as- 
serted by  my  brethren.  And,  indeed,  if  the  law  be  that  a  circuit 
court  of  the  United  States,  upon  whisperings  in  the  ear  of  one  of  its 
judges  on  the  streets,  or  npon  information  derived  from  rumor,  or  in 
some  other  irregular  way,  that  an  attorney  has  committed  a  public 
.  offense,  having  no  relation  to  the  discharge  of  his  professional  duties, 
can  summon  him  to  answer  for  the  offense  in  advance  of  trial  or  convic- 
tion and  summarily  punish  him,  it  is  time  the  law  was  changed  by  stat- 
ute. Such  a  power  cannot  be  safely  intrusted  to  any  tribunal.  It 
might  be  exercised  under  the  excitement  of  passion  and  prejudice, 
as  the  records  of  courts  abundantly  show.  Its  maintenance  would 
tend  to  repress  all  independence  on  the  part  of  the  bar.  Men  of  high 
honor  would  hesitate  to  join  a  profession  in  which  their  conduct 
might  be  subjected  to  investigation,  censure,  and  punishment  from 
imputations  and  charges  thus  secretly  made. 

Seeing  th^t  this  must  be  the  inevitable  resolt  o£  snob  an  unlimited 
power  of  the  court  over  its  attorneys,  my  brethren  are  careful  to  ex- 
press the  opiinion  that  it  should  seldom  be  exercised,  when  the  offense 
charged  against  the  attorney  is  indictable,  until  after  trial  and  con- 
viction, unless  its  commission  is  admitted.  But  the  possession  of  the 
power  being  conceded,  and  its  exercise  being  discretionary,  there  is 
in  the  hands  of  an  unscrupulous,  vindictive,  or  passionate  judge, 
means  of  oppression  and  cruelty  which  should  not  be  allowed  in  any 
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free  goremmeni.  To  disbar  an  attorney  is  to  inflict  upon  him  a 
panishment  of  the  severest  character.  He  is  admitted  to  the  bar  only 
after  years  of  study.  The  profession  may  be  to  him  the  source  of 
great  emolument.  If  possessed  of  fair  learning  and  ability  he  may 
reasonably  expect  to  receive  from  his  practice  an  income  of  severt^ 
thousand  dollars  a  year — equal  to  that  derived  from  a  capital  of  one 
or  more  hundred  thousand  dollars.  To  disbar  him  having  such  a 
practice  is  equivalent  to  depriving  him  of  this  capital.  It  would 
often  entail  poverty  upon  himself  and  destitution  upon  his  family. 
Surely  the  tremendous  power  of  inflicting  such  a  punishment  should 
never  be  permitted  to  be  exercised  unless  absolutely  necessary  to  pro- 
tect the  court  and  the  public  from  one  shown  by  the  clearest  legal 
proof  to  be  unfit  to  be  a  member  of  an  honorable  profession.  To  dis- 
bar  an  attorney  for  an  indictable  offense  not  connected  with  his  pro- 
fessional conduct,  before  trial  and  conviction,  is  also  to  inflict  an  ad- 
ditional wrong  upon  him.  It  is  to  give  the  moral  weight  of  the 
court's  judgment  against  him  upon  the  trial  on  an  indictment  for 
that  offense. 

I  am  of  opinion,  therefore,  that  the  prayer  of  the  petitioner  should 
be  granted,  and  a  peremptory  mandatntu  directed  to  the  circuit  court 
to  vacate  the  order  of  expulsion  and  restore  him  to  the  bar.  The 
writ  is  the  appropriate  remedy  in  a  case  where  the  court  below,  in 
disbarring  an  attorney,  has  exceeded  its  jurisdiction.  Ex  parte 
Bradley,  7  Wall.  364;  Ex  parte  Robimon,  19  Wall.  506. 


(107  U.  S.  549)  r,    ,  . 

CiTT  OF  QuiNOY  r.  OooKB,  Ex  X,  eto. 

(April  16, 1883.) 
HuKiciPAL  Bomw  IN  An>  o»  Rao-roab — Qdinct,  Illtnois — LBaisiATivK  An- 

THORITT — CUBATIVB  BTATnTK — "COBPORATB  ACTHOB- 
rriEB  AKD  PCRFOBBS." 

CerUin  negotiable  bonds  were  subscribed  in  1868,  according  to  the  direction  of  the 
city  council  of  Quincy,  Illinois,  in  conformity  with  a  vote  of  the  people  at  an 
election  authorized  by  that  body,  to  aid  the  construction  of  a  railroad  connect, 
ing  with  that  place.  On  the  twenty-seventh  day  of  March,  1869,  a  statute 
was  passed  legalizing  and  confirming  all  such  acts  of  the  council.  The  bonds 
were  subsequently  issued  and  delivered,  the  conditions  of  their  payment  com-  | 

plied  with,  six  annual  installments  of  interest  paid  on  them,  and  the  shares  of 
railroad  stock  received  in  exchange  for  them  were  voted  by  the  city's  agent.  A 
purchaser  for  value  before  maturity,  in  open  market,  in  the  usual  courao  ol 
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business,  and  without  notice  of  sny  infirmity,  brought  suit  on  some  of  these 
bonds,  of  irhich  one  had  been  delivered  after  the  Illinois  constitution  of  1870 
.  took  effect.    Held— 

(1)  As  authority  to  subscribe  bonds  to  aid  railroads  must  be  conferred  on  a  munic- 

ipality by  the  express  words  of  a  statute,  the  purchaser  of  these  bonds,  show-  - 
Ing  on  their  face  the  purpose  for  which  they  were  issued,  took  them  with 
notice  that  they  were  unauthorized  by  the  original  charter  of  Quincy  and  the 
act  of  1876,  giving  that  city  power  to  issue  a  limited  amount  of  bonds  for  or- 
dinary municipal  purposes. 

(2)  The  question  of  legislative  authority  is  not  determinable  by  that  provision  of 
the  Illinois  constitution  of  1870  which — saving  municipal  subscriptions  made 
under  existing  laws  by  a  popular  vote  prior  to  its  adoption — declares,  inter 
aUa,  that  no  city  shall  ever  subscribe  to  the  capital  stoclc  of  any  railroad,  in 
view  of  the  twenty-fourth  section  of  the  schedule  of  that  constitution  secur- 
ing to  the  legislature  its  previous  power  to  authorize  the  city  of  Quincy  to  cre- 
ate any  indebtedness  for  railroad  and  municipal  purposes  voted  for  by  its  peo- 
ple before  the  thirteenth  day  of  Becember,  -1869. 

(8)  Under  the  Illinois  constitution  of  1848  neither  such  election  nor  such  subsciip- 
tion  had  the  authority  of  law  necessary  to  give  legal  effect. 

(4)  The  curative  act  made  the  snbscription  binding,  and  was  not  invalid  because 
it  assumed  to  impose  indebtedness  on  the  city  without  the  consent  of  the  cor- 
porate authorities,  vested  with  power  to  assess  and  collect  taxes  for  corporate 
purposes  by  the  constitution  of  1848,  since  the  act  empowered,  but  did  not 
compel,  the  council  to  proceed  as  if  originally  invested  with  authority  to  exe- 
ciite  such  bonds,  since  Ihat  body  and  not  the  voters  were  the  authorities,  and 
since  the  construction  of  a  railroad,  within  or  near  the  city,  was  a  purpose, 
within  the  meaning  of  the  clause. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  th«  Southern 
District  of  Illinoia. 

Carl  E.  Epler,  for  plaintiff  in  error. 

Wm.  MeFadon,  for  defendant  in  error. 

Hablan,  J.  On  the  seventh  day  of  August,  1868,  the  city  council 
of  Qainoy,  Illinois,  in  conformity  with  a  vote  of  the  people  at  an  eleo- 
tion  held  nnder  the  authority  of  a  resolution  adopted  by  that  body 
en  the  ninth  day  of  June  previous, — ^passed  an  ordinance  empower- 
ing and  directing  the  mayor  to  subscribe  $100,000,  payable  in  city 
bonds,  to  the  capital  stock  of  the  Mississippi  &  Missouri  Eiver  Air- 
line Bailroad  Company,  a  corporation  created  under  the  laws  of 
Missouri.  The  object  of  the  subscription  was  to  aid  in  the  construc- 
tion of  a  railroad  (lying  wholly  within  the  state  of  Missouri)  from 
West  Quincy  north-westerly,  connecting,  Quincy  with  the  road  of  that 
company.  The  ordinance  made  it  a  condition  of  the  issue  and  pay- 
ment of  the  bonds  that  there  should  be  expended  the  sum  of  $50,000 
in  grading,  bridging,  and  tieing  the  road,  commencing  at  West 
Quincy,  for  a  distance  of  25  miles;  further,  that  due  guaranties  be 
given,  before  the  bonds  were  issued,  that  their  proceeds  should  be  so 
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expended — "the  city  of  Quincy  to  determine  on  the  compliance  with 
said  oonditions  and  issae  of  bonds  in  payment  of  the  subscription." 
On  the  SQCceeding  day,  August  8,  1868,  the  city,  by  its  mayor,  made 
the  subscription  upon  the  required  conditions.  Subsequently,  March 
27,  1869,  the  general  assembly  of  Illinois  passed  a  statute  declaring 
"that  the  acts  of  the  city  council  of  the  city  of  Quincy,  from  June  2, 
1868,  to  August  28,  1868,  in  ordering  an  election  on  the  proposition 
to  subscribe  $100,000  to  the  capital  stock  of  the  Mississipi  &  Mis- 
souri Biver  Air-line  Bailroad  Company,  and  the  subscription  of  said 
stock,  and  all  other  acts  of  said  council  in  connection  thore-with,  .are 
hereby  legalized  and  confirmed."     3  Priv.  Laws  111.  1869,  p.  376. 

On  the  first  day  of  January,  1870,  the  city  council  issued  to  the 
company,  in  part  payment  of  said  subscription,  50  bonds  of  the  city, 
of  $500  each,  numbered  from  1  to  50,  inclusive;  and  on  May  18, 
1870,  in  further  payment,  75  additional  bonds,  numbered  from  51  to 
125,  inclnsiTe.  The  remainder,  dated  July  1,  1870,  were  issued 
on  November  13,  1870,  in  further  and  full  payment.  Upon  each  de- 
livery of  bonds  the  city  received  in  exchange  an  equal  amount  at  par 
value  of  the  stock  of  the  railroad  company.  The  bonds,  negotiable  in 
form,  were  made  payable  to  the  railroad  company  or  bearer  at  the 
National  Bank  of  Commerce  in  New  Tork.  They  purport  to  have 
been  issued  under  and  by  virtue  of  the  ordinance  of  August  7,  1868, 
and  of  the  said  act  of  assembly.  The  present  action  was  brought  to 
recover  the  amo.unt  of  certain  coupons  of  the  bonds  so  issued. 

The  special  finding  shows  that  all  of  the  coupons  sued  on,  except 
one,  were  of  the  bonds  issued  and  delivered  January  1  and  May  18, 
1870;  that  the  bonds  from  which  the  coupons  sued  on  were  taken, 
with  all  their  coupons,  were  purchased  by  plaintiff  for  value,  before 
maturity,  in  open  market,  in  the  usual  course  of  business,  and  with- 
out notice  of  any  infirmity  therein;  that  the  railroad  oompany,  from 
the  commencement  of  the  construction  of  its  road,  owned  and  ran  its 
trains  from  West  Quincy  into  and  out  of  Quincy  over  the  bridge  con- 
necting  those  two  places;  that  the  city,  for  six  years  after  issuing.the 
bonds,  paid  the  successive  annual  installments  of  interest,  and  by  aa 
agent,  regularly  appointed  for  that  purpose,  voted  its  stock  at  one  or 
more  meetings  of  stockholders  held  after  July  2,  1870. 

It  is  not  necessary  to  consider  separately  the  various  questions  of 
law  npon  which  there  occurred,  at  the  trial,  a  difference  of  opinion 
between  the  judges.  They  are  all  more  or  less  involved  in  the  general 
inquiry  a«  to  the  existenoe  of  legislative  authority  for  this  iaaue  of 
boudg. 
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1.  Snch  aathority  eaoDot  be  found  in  the  original  charter  of  the 
oity  or  in  the  aot  of  February  16,  1857.  The  former  gives  the  city 
oonncil  power  "to  appropriate  money  and  provide  for  the  payment  of 
the  debt  and  expenses"  of  the  oity  ;  the  latter  authorized  that  body 
"to  isane  oity  bonds  to  any  amount  not  exceeding,  at  one  time,  in  the 
aggregate,  the  sum  of  $75,000."  These  provisions  manifestly  relate 
to  debts  and  expenses  incurred  for  ordinary  municipal  purposes,  and 
not  to  railroad  subscriptions,  the  authority  to  make  vhioh  must  be 
expressly  conferred  by  statute.  These  bonds  upok  their  face  show 
that  they  were  executed  in  payment  of  a  sabscription  of  the  latter 
character,  and,  consequently,  purchasers  were  charged  with  notice 
that  they  were  not  issued  for  ordinary  municipal  purposes  under  any 
power  conferred  by  the  charter  of  the  oity  or  by  the  aot  of  1857. 

2.  The  question  of  legislative  aathority  is  not  determinable  by 
that  provision  of  the  Illinois  constitution  of  1870  which — saving 
municipal  subscriptions  made  under  existing  laws  by  a  popular  vote 
prior  to  its  adoption — declares  that — 

"  No  county,  city,  town,  township,  or  other  municipality  shall  ever  become 
subscriber  to  the  capital  stoclc  of  any  railroad  or  private  corporation,  or 
make  donation  to,  or  loan  its  credit  in  aid  of,  sncb  corporation:  provided, 
however,  tbat  tbe  adoption  of  this  article  shall  not  be  construed  as  affecting 
the  right  of  any  such  municipiility  to  malse  such  subscriptions  when  the 
same  have  been  autliorized,  under  existing  laws,  by  a  vote  of  the  people  of 
such  municipalities  prior  to  such  adoption. " 

This  is  quite  clear  in  view  of  the  twenty-fourth  section  of  the  sched- 
ule of  that  constitution,  which  provides : 

"Nothing  contemned  in  tliis  constitution  shall  be  so  construed  as  to  deprive 
the  general  assembly  of  power  to  authorize  the  city  of  Quincy  to  create  any 
indebtedness  for  railroad  or  municipal  purposes,  for  which  the  people  of  said 
city  shall  have  voted,  and  to  which  they  shall  have  given,  by  such  vote,  their 
assent,  prior  to  the  thirteenth  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-nine:  provided,  that  no  such  indebted- 
ness so  created  shall,  in  any  part  thereof,  be  paid  by  the  state,  or  from  any 
state  revenue,  tax,  or  fund,  but  the  same  shall  be  paid,  if  paid  at  all,  by  the 
said  city  of  Quincy  alone,  and  by  taxes  to  be  levied  upon  the  taxable  prop- 
erty thereof:  and  provided  further,  that  the  general  assembly  shall  have 
no  power  in  the  premises  that  it  could  not  exercise  under  the  present  consti- 
tution of  tbe  state." 

The  snpreme  court  of  Illinois,  in  Q.,  M.  S  P.  R.  Co.  ▼.  Morrit, 
84  III.  419,  had  occasion  to  consider  the  scope  and  effect  of  that  sec- 
tion. In  that  case  an  election  was  held  August  7,  1869,  under  the 
authority  of  a  resolution  of  the  oity  eounoil,  to  take  the  sense  of  the 
peoplis  upon  a  subscription  to  the  capital  stock  of  the  Quincy,  Mis- 
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aonri  &  Pacific  Railroad  Company,  also  a  Missonri  corporation, 
whose  road  lay  wholly  within  that  state.  That  election  was  held 
without  any  law  anthorizing  a  vote  on  the  question,  or  empowering 
the  city  to  become  a  Btockholder  in  that  company.  But  by  an  act 
passed  July  1,  1871,  after  the  constitution  of  1870  went  into  opera- 
tion, the  city  of  Quinoy — subject  to  the  terms  and  requirements  em- 
bodied in  the  proposition  submitted  to  the  people — was  authorized  to 
make,  upon  such  conditions  as  the  city  council  deemed  best,  a  sub* 
scAptiou  to  the  sto6k  of  that  company,  for  which  the  people  may  have 
voted  prior  to  the  thirteenth  day  of  December,  1869.  The  act  fur- 
ther provided : 

"Any  election  held  In  said  city  prior  to  said  day,  for  the  purpose  of  such 
vote  being  taken,  and  any  contract  or  subscription  made,  or  to  be  made,  by 
said  city  to  the  capital  stock  of  said  railroad  company  In  pnrsaance  thereof, 
and  any  bonds  or  other  evidence  of  such  indebtedness  issued  or  to  be  issued 
by  said  city,  are  hereby  declared  valid." 

Under  that  act  the  subscription  was  made  and  bonds  issued;  and 
the  controlling  question  was  as  to  their  validity.  The  court — waiving 
any  expression  of  opinion  as  to  the  validity  of  that  part  of  the  act 
which  in  terms  pxirported  to  legalize  the  election — decided  that  the 
obvious  effect  and  intent  of  the  twenty-fourth  section  of  the  schedule 
of  the  constitution  was  to  leave  the  action  of  the  city  of  Quincy,  in 
assuming,  by  vote  prior  to  December  13, 1869,  to  create  indebtedness 
for  a  railroad  subscription,  and  the  power  of  the  legislature  over  it, 
"unaffected  by  the  constitution  of  1870;  in  other  words,  to  leave  the 
vote  and  the  power  of  the  legislature  to  confer  the  right  to  take  stock 
precisely  as  they  would  have  been  under  the  constitution  of  1848;" 
that  the  city  council  were  the  corporate  authorities  of  Quincy,  upon 
whom,  within  the  meaning  of  the  constitution  of  1848,  the  legislature 
could  confer,  without  the  intervention  of  a  popular  vote,  authority  to 
make  the  subscription  and  issue  the  bonds ;  that  section  34  of  that 
schedule  embraced  a  vote  taken  without  authority  of  law,  prior  to 
December  13,  1869,  because,  had  the  vote  been  legal,  the  language, 
"for  which  the  people  of  said  city  shall  have  voted,  and  to  which 
they  shall  have  given,  by  such  vote,  their  assent,"  would  have  been 
unnecessary  in  view  of  the  proviso  in  the  general  section  forbidding 
municipal  subscriptions  in  aid  of  railroad  corporations;  lastly,  that 
the  construction  of  the  Quinoy,  Missouri  &  Pacific  Railroad,  although 
no  part  of  it  lay  in  Illinois,  was  a  corporate  purpose  of  the  city  of 
Quincy,  because  thereby  its  trade  and  commerce  were  increased,  its 
property  enhanced  in  value,  and  its  welfare  promoted. 
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S.  It  remains  to  inqaire  as  to  the  aathoritj  of  the  eity,  ander  the 
oonstitation  of  1848,  t6  issae  the  bonds  in  question.  Its  power  to  do 
BO  is  denied  upon  these  principal  grounds:  (1)  That  the  election 
held  under  the  sanction  of  the  city  council,  and  the  action  of  that 
body  in  directing  the  subscription  to  be  made,  were  of  no  legal  effect, 
since  the  election  was  held  without  authority  of  law,  and  the  sub- 
scription was  made  when  there  was  no  legislative  authority  to  create 
snch  indebtedness;  (3)  that  without  such  authority  no  subscription 
could  be  legally  made;  (8)  that  the  curative  act  of  March  27, 
1869,  was  invalid,  because  it  assumed  to  impose  indebtedness  upon 
the  city  without  the  consent  of  its  corporate  authorities. 

The  soundness  of  the  first  and  second  of  these  propositions  cannot 
be  disputed,  whether  reference  be  had  to  the  decisions  of  this  court 
or  to  those  of  the  supreme  court  of  Illinois.  But  we  are  unable  to 
concur  in  the  suggestion  that  the  corporate  authorities  of  Qnincy  did 
not,  after  the  passage  of  the  act  of  March  27,  1869,  have  authority 
to  issue  these  bonds.  In  support  of  the  position  taken  by  the  city, 
counsel  refer  to  numerous  decisions  of  the  supreme  court  of  Illinois 
construing  the  fifth  section  of  the  ninth  article  of  the  constitution  of 
1848,  which  provides  that  "the  corporate  authorities  of  counties, 
townships,  school-districts,  cities,  towns,  and  villages  may  be  vested 
vnth  power  to  assess" and  collect  taxes  for  corporate  purposes."  From 
those  decisions  the  following  propositions,  among  others,  may  be  de- 
duced :  That  the  clause  was  intended  to  define  as  well  the  class  of 
municipal  officers  upon  whom  the  power  of  taxation,  for  local  pur- 
poses, might  be  conferred,  as  the  purposes  for  which  such  power 
could  be  constitutionally  exercised;  that  by  the  phrase  "corporate 
authorities"  must  be  understood  those  municipal  officers  who  were 
selected  with  some  reference  to  the  creation  of  municipal  indebted- 
ness, and  who  were  either  directly  elected  by  the  population  to  be  taxed, 
or  appointed  in  some  mode  to  which  they  have  given  their  assent; 
that  the  construction  of  a  railroad,  at  least  one  within  or  near  a 
county,  township,  town,  village,  or  city,  was  a  corporate  purpose  of 
such  municipality ;  and.  that  a  debt  for  a  subscription  to  the  stock  of 
a  railroad  corporation,  or  for  bonds  in  payment  thereof,  could  not  be 
imposed  upon  a  municipal  corporation  without  the  consent  or  against 
the  will  of  its  corporate  authorities.  But  it  has  been  quite  as  dis- 
tinctly ruled  by  the  supreme  court  of  Illinois  that  the  city  council, 
and  not  the  voters,  of  an  incorporated  city  were  its  corporate  author* 
ities,  within  the  meaning  of  the  constitution  of  1848,  and,  if  empow* 
ered  by  legislative  enactment,  oould,  under  that  instrument,  subscribe 
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to  the  stock  of  a  railroad  corporation,  and  issae  bonds  in  payment 
thereof,  withont  submitting  the  matter  to  a  pcfpnlar  vote.  Such  was 
the  decision  in  Q.,  M.  dt  P.  R.  Co.  v.  Morris,  where  the  court  reaf- 
firmed the  ruling  np9n  this  point  in  Keithtburg  v.  Frick,  34  HI.  421, 
422.  In  the  latter  case,  a  Bubscription  made  by  a  town  to  the  capital 
stock  of  a  railroad  corporation — without  authority  of  law,  as  was 
alleged — ^was,  by  an  act  passed  after  the  town  was  incorporated  under 
a  special  charter,  declared  to  be  legal,  and  bonds  authorized  to  be 
issued  therefor.  The  court  said :  "It  is  by  no  means  a  necessary 
element  in  these  subscriptions  that  there  shoold  be  a  vote  of  the 
inhabitants  of  the  town  or  city  authorizing  them.  It  is  competent  , 
for  the  legislature  to  bestow  the  power  directly  on  the  cprporation 
without  any  intermediary,  as  they  did  in  this  case."  In  Marshail  v. 
SiUiman,  61  Ul.  225,  the  right  of  the  legislature  to  grant  such  an 
authority  to  the  trustees  of  an  incorporated  town  was  conceded.  And 
in  WiUiams  v.  Town  of  Roberts,  88  Bl.  31,  the  oourt,  speaking  by 
Chief  Justice  Soholfibld,  said : 

"  County  boards,  such  aa  boards  of  snpervlsorB,  county  commissioners,  and 
the  municipal  authorities  of  incorporated  cities,  towns,  and  villages,  may,  when 
empowered  so  to  do  by  proper  legislation,  sabscribe  to  the  capital  stock  of 
railroad  corporations  without  first  submitting  the  question  to  the  electors  of 
the  municipality.  They  are  elected  as  representatives  of  the  electors,  and  the- 
oretically, in  appropriate  cases,  their  acts  are  the  acts  of  those  they  represent. 
Hence  it  has  been  held,  where  a  vote  of  the  electors  has  been  reqaired  as  a 
precedent  condition  to  the  making  of  a  subscription  for  stock  in  a  railroad 
company,  and  the  law  prescribing  the  mode  of  calling  and  holding  the  elec- 
tion has  not  been  observed,  inasmuch  as  the  legislature  might  liave  empow- 
ered the  municipal  authorities  to  make  the  subscription  without  first  sub- 
mitting the  question  to  ttie  electors,  it  may,  by  a  subsequent  enactment, 
declare  the  non-compliance  with  the  law  in  the  holding  of  the  election  of  no 
consequence,  and  validate  the  subscription;  in  other  words,  validate  the  sub- 
scription without  reference  to  the  election.  This,  however,  it  will  be  observed, 
is  upon  the  theory  that  power  to  make  the  subscription  does  not  in  any  de- 
gree necessarily  depend  upon  a  vote  of  the  electors  of  the  municipality  upon 
that  question,  but  solely  upon  the  will  of  the  legislature." 

The  anthorities  to  which  we  have  referred  sustain  the  judgment 
against  the  city.  This  case  is  clearly  distinguishable  from  those  in 
which  the  legislature  has  attempted  to  impose  upon  a  municipal  cor- 
poration, without  the  consent  of  its  corporate  authorities,  an  indebt- 
edness for  subscription  to  the  capital  stock  of  a  railroad  corporation. 

The  cases  mainly  relied  on  by  counsel  for  the  city  are  those  in  which 
certain  officers  of  limited  authority  were,  in  terms  or  in  effect,  required 
by  legislative  enactment  to  issue  bonds  or  inoar  indebtedness  in  the 
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name  of  a  mimicipality,  without  the  oonseat,  expressed  in  legal  form, 
of  those  who  were,  in  the  oonatitational  sense,  its  corporate  authori- 
ties. Here  there  oan  be  no  question  but  the  city  ooonoil  are  the  cor. 
porate  authorities  of  Quincy.  And  there  is  no  ground  whatever  upon 
which  to  rest  the  suggestion  that  the  indebtedness  was  created  with- 
out their  consent.  In  no  just  sense  were  they  compelled  to  issue 
bonds  in  exchange  for  stock  in  the  railroad  company.  If,  as  claimed 
by  the  city,  the  act  of  March  27,  1869,  was  inoperative  in  so  far  as 
it  assumed  to  l^alize  and  confirm  what  had  ^  been  previously  done 
without  the  sanction  of  the  law,  nevertheless  by  that  act  it  was  in- 
tended to  confer  upon  the  city  council  power,  in  execution  of  the  ex- 
pressed will  of  the  voters,  to  issue  bonds  to  the  amount  of  $100,000 
for  stock  in  this  railroad  company.  The  vote  of  the  electors,  we  have 
seen,  was  not  essential  to  the  validity  of  bonds  issued,  under  legisla- 
tive sanction,  by  the  corporate  anthorities  of  the  oity.  The  city 
council  was  not  required  or  directed,  but  only  empowered,  to  proceed 
as  if  they  had  been  originally  invested  with  authority  to  make  the 
Bubcription.  The  legislature,  in  substance,  declared,  as  it  might 
eonstitutionally  have  done,  that  the  corporate  authorities  of  the  city 
had  its  consent  to  issue  bonds  to  be  exchanged  for  stock  in  the  railroad 
company.  If  the  corporate  authorities  could  have  been  compelled 
by  legal  proceedings  to  issue  the  bonds,  that  is  only  another  form  of 
saying  that  the  curative  act  was  constitutional,  and,  consequently,  that 
the  bonds  are  valid.  If,  however,  they  could  not  have  been  so  com- 
pelled, then  the  execution  and  delivery  of  the  bonds,  under  the  author- 
ity of  the  act  of  March  27,  1869,  was  a  voluntary  creation  of  indebt- 
edness for  a  corporate  purpose  by  the  corporate  authorities  of  the 
city.- 

What  has  been  said  disposes  of  all  the  questions  certified,  including 
that  one  relating  to  the  coupon  of  a  bond  delivered  to  the  railroad 
company  after  the  constitution  of  1870  went  into  effect.  In  Q.,  M. 
d  P.  B.  Co.  T.  Morris  all  the  bonds  there  involved  were  executed 
and  issued  under  an  act  passed  in  1871.  They  were  sustained  upon 
the  ground  that  the  validity  of  that  act  depended  upon  the  power 
which  the  legislature  possessed  under  the  constitation  of  1848.  That 
decision,  it  would  seem,  determines  the  present  oaae  as  to  the  coupon 
of  the  bond  delivered  in  November,  1870. 

The  jadgment  is  afi&rmed. 
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Hahfton,  Adm'r,  etc.,  and  others  0.  Fhipps. 

(April  16,  1883.) 

SuBKOGATioir— SaocBmBs— Fond  Pledgbd  kot  Propbbtt  of  Debtor— Fobs- 
auoBOKK  or  MoBTaAoxs. 

Where  co-gareties  on  a  bond  enter  into  an  agreement  that  each  of  them  shall  be  lia< 
ble  for  the  payment  of  a  certain  part  of  the  aggregate  amount  of  such  bond  ; 
that  each  shall  be  liable  to  the  other  for  the  full  discharge  of  such  gum  and 
proportion,  and  that  each  shall  indemnify  the  other  from  all  claim  by  reason 
of  said  guaranty  beyond  such  amount,  and  each  ezecutes  to  the  other  a  mort- 
gage, the  condition  of  wlUch  is  that  the  mortgagor  shall  perform  on  his  part 
such  agreement ;  in  the  event  of  the  insolvency  of  the  sureties,  as  well  as  the 
original  obligors,  snch  mortgages  are  not  in  equity  securities  for  the  payment 
of  the  principal  debt,  which  inore  to  the  l>enefit  of  the  creditors  upon  the 
principle  of  subrogation.' 

When  a  debtor  who  has  given  personal  guaranties  for  the  performance  of  his  obli- 
gation has  further  secured  it  by  a  pledge  in  the  hands  of  his  creditors,  or  an 
indemnity  in  those  of  his  surety,  it  is  conformable  to  the  presumed  intent  of  all 
the  parties  to  the  arrangement,  that  the  fund  so  appropriated  shall  be  admin- 
istered as  a  trust  for  all  the  purposes  which  a  payment  of  the  debt  will  accom- 
plish; but  this  presupposes  tliat  the  fund  specifically  pledged  and  sought  to  be 
primarily  applied,  i*  the  property  of  the  debtor,  primarily  liable  for  the  payment 
0/  the  debt,  and  it  is  because  it  is  so  that  equity  impresses  upon  it  the  trust 
which  requires  that  it  shall  be  appropriated  to  the  satisfaction  of  the  creditor, 
the  exoneration  of  the  surety,  and  the  discharge  of  the  debtor.  The  implica- 
tion is  that  a  pledge  made  expressly  to  one  is  in  trust  for  another,  because  the 
relation  between  the  parties  is  such  tliat  that  construction  of  the  transaction 
best  effectuates  the  express  purpose  for  which  it  was  made. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Carolina. 

T.  G.  Barker  and  W.  G.  De  Saussure,  for  appellants. 

James  Lowndes  and'  A.  G.  Magratk,  for  appellee. 

MatI'hews,  J..  The  facts  upon  which  the  controversy  in  this  suit  de- 
pends are  as  follows : 

The  appellee,  who  was  a  complainant  below.  Is  the  holder,  and  filed  his  bill 
in  equity,  on  behalf  of  himself  and  the  other  holders  of  bonds,  executed  and  de- 
livered by  Theodore  D.  Wagner  and  William  L.  Trenholm,  to  the  amount  of 
$710,000,  and  paid  to  creditors  in  settlement  of  the  liabilities  of  two  insolvent 
firms,  in  which  th^  were  two  of  the  copartners.  These  bonds  were  dated 
January  1, 1868.  The  payment  of  the  principal  and  interest  of  each  of  these 
bonds  was  guarantied,  by  writing  indorsed  thereon,  by  (Jeorge  A.  Trenholm 
and  James  T.  Welsman,  who  were  sureties  merely.  These  sureties  entered 
into  a  written  agreement  each  with  the  other,  dated  May  3, 1869,  in  which  it 
was  recited  that,  in  becoming  parties  to  said  guaranty,  they  had  agreed  be- 
tween themselves  that  the  said  Qeorge  A.  Trenholm  should  be  liable  foi 
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the  sum  of  9400,000,  and  the  said  James  T.  Welsman  fpr  tbe  snnf  of  $810,000, 
of  the  aggregate  amount  of  the  bonds,  and  no  more,  and  that  each  would  be 
respectively  liable  to  the  other  for  the  full  discharge  of  the  said  sum  and  pro- 
portion by  them  respectively  undertaken,  and  that  each  would  take  and  keep 
harmless  and  Indemnify  the  other  from-  all  claim,  by  teason  of  'the  said 
guaranty,  beyond  the  amount  or  proportion  respectively  assun\ed,  as  stated  ; 
and  it*  was  thereby  farther  agreed  that,  at  any  time  when  either  of  them 
should  so  require,  each  should,  by  mortgage  of  real  estate,  secure  to  the  other 
more  perfect  indemnity,  because  of  the  said  guaranty.  Thereupon,  and  on 
the  same  date,  each  executed  to  the  other  a  mortgage  upon  real  estate  of 
which  they  were  respectively  the  owneiu,  the  condition  of  which  was  that 
the  mortgagor  should  perform  on  his  part  the  said  agreement  of  that 
date.  The  guarantors,  as  well  as  the  principal  obligors,  bad  become  insol- 
vent before  the  present  bill  was  filed.  It  also  appears  that,  of  the  sum 
of  $573,800  due  on  account  of  outstanding  bonds,  George  A.  Trenholm, 
one  of  the  guarantors,  had  paid  8108,454,  leaving  still  due  from  his  estate  to 
make  good  the  proportion  assumed  by  him  $214,532  ;  and  that  the  proportion 
for  which  the  estate  of  James  T.  Welsmain,  the  other  guarantor,  was  liable, 
was  8250,814,  of  which  nothing  had  been  paid.  The  appellees  claimed  that  the 
mortgages  interchanged  between  the  guarantors  inured  to  their  benefit  as 
securities  for  the  payment  of  the  priucipal  debt,  and  prayed  for  a  foreclosure 
and  sale  for  that  purpose.  This  was  resisted  by  the  appellants,  one  of  whom, 
Hampton's  administrator,  as  a  judgment  creditor  of  George  A.  Trenholm  and 
James  T.  Welsman,  claimed  a  lien  on  the  mortgaged  premises ;  the  others, 
executrixes  of  James  Welsman,  deceased,  being  subsequent  mortgagees  of  the 
same  property.  A-  decree  was  passed  in  favor  of  the  complainants,  according 
to  the  prayer  of  the  bill,  and  is  now  brought  under  revelw  by  this  appeal. 

The  gronud  on  which  the  oonrt  below  proceeded  seems  to  have 
been  that  tbe  mortgages  given  by  the  oo-soreties,  eaob  to  the  other, 
were  in  equity  seoorities  for  the  payment  of  the  principal  debt,  which 
inured  to  the  benefit  of  the  creditors  upon  the  principle  of  subro- 
gation. The  application  of  the  principle  of  subrogation  in  favor  of 
creditors  and  of  sureties  has  undoubtedly  been  frequent  in  the  courts 
of  equity  in  England  and  the  United  States,  and  is  an  ancient  and  fa- 
miliar head  of  their  jorisdiotion. 

It  was  distinctly  stated,  as  to  creditors,  in  the  early  case  of  Maun 
Y.  Harriton,  1  Eq.  Gas.  Abr.  93,  where  the  whole  report  is  as  fol- 
lows :  "  A  bond  creditor  shall  in  this  conrt,  have  the  benefit  of  all 
connter-bonds  or  collateral  security  given  by  the  principal  to  the 
surety ;  as  if'  A.  owes  B.  money,  and  he  and  G.  are  bound  for  it,  A. 
gives  G.  a  mortgage  or  bond  to  iqdemitify  him,  £.  shall  have  the  bene- 
fit of  it  to  recover  his  debt."  And  the  converse  of  the  rule  was  stated 
by  Sir  Wiuuah  Gbamt  in  Wright  v.  Morley,  11  Ves.  12,  where  he 
said :  "  I  conceive  that  as  a  creditor  is  entitled  to  tbe  benefit  of  all 
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the  seoorltieB  the  principal  debtor  has  given  to  his  snrety,  the  snrety 
has  fall  as  good  an  eqaity  to  the  benefit  of  all  the  seourities  the  prin- 
oipal  gives  to  the  creditor."  A.nd  it  applies  equally  between  sureties, 
BO  that  securities  placed  by  the  principal  in  the  hands  of  one  to  oper* 
ate  as  an  indemnity  by  payment  of  the  debt,  shall  inure  to  the  bene- 
fit of  aU. 

Many  sufficient  maxims  of  the  law  conspire  to  jastify  the  role. 
To  avoid  circuity  and  multiplicity  of  actions;  to  prevent  the  exer- 
cise  of  one's  right  from  interfering  with  the  rights  of  others ;  to  treat 
that  as  done  which  ought  to  be  done ;  to  require  that  the  burcten 
shall  1)6  borne  by  bim  for  whose  advantage  it  has  been  assumed; 
and  to  secure  equality  among  those  equally  obliged  and  benefited,  are 
perhaps  not  all  the  familiar  adages  which  may  legitimately  be  as- 
signed in  support  of  it.  It  is,  in  fact,  a  natural  and  necessary  equity 
which  flows  from  the  relation  of  the  parties,  and  though  not  the  result 
of  contract,  is  nevertheless  the  execution  of  their  intentions.  For, 
when  a  debtor,  who  has  given  personal  guaranties  for  the  perform- 
ance of  his  obligation,  has  farther  secured  it  by  a  pledge  in  the  hands 
of  his  (ireditor,  or  an  indemnity,  in  those  of  his  surety,  it  is  conform- 
able to  the  presumed  intent  of  all  the  parties  to  the  arrangement, 
that  the  fund  so  appropriated  shall  be  administered  as  a  trust  for  all 
the  purposes,  which  a  payment  of  the  debt  will  accomplish;  and  a 
court  of  equity  accordingly  will  give  to  it  this  effect.  All  this,  it  is 
to  be  observed,  as  the  rule  verbally  requires,  presupposes  that  the 
fund  specially  pledged  and  sought  to  be  primarily  applied  is  the 
property  of  the  debtor,  primarily  liable  for  the  payment  of  the  debt; 
and  it  is  because  it  is  so  that  equity  impresses  upon  it  the  trust, 
which  requires  that  it  shall  be  appropriated  to  the  satisfaction  of  the 
creditor,  the  exoneration  of  the  surety,  and  the  discharge  of  the 
debtor.  The  implication  is  that  a  pledge  made  expressly  to  one  is 
in  trust  for  another,  because  the  relation  between  the  parties  is  such 
that  that  construction  of  the  transaction  best  effectuates  the  express 
purpose  for  which  it  was  made.  It  follows  that  the  present  case  can- 
not be  brought  within  either  the  terms  or  the  reason  of  the  rule; 
for,  as  the  property,  in  respect  to  which  the  creditors  assert  a  lien, 
was  not  the  propert;^of  the  principal  debtor,  and  has  never  been 
expressly  pledged  to  the  payment  of  the  debt,  so  no  equitable  con- 
struction can  convert  it  by  implication  into  a  security  for  the  cred- 
itor. 

It  is  n^ed  that  the  logic  of  the  rale  would  extend  it  so  as  to  cover 
the  case  of  all  securities  held  by  sureties  for  purposes  of  indemnity 
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9f  whatsoever  oharaeter  and  by  whomsoever  given.  Bat  this  sag> 
gestion  is  fonnded  on  a  misoonoeption  of  the  scope  of  the  rale  aud  the 
rational  groands  on  whioh  it  is  established.  Of  coarse,  if  an  express 
trust  is  created,  no  matter  by  whom,  nor  of  what,  for  the  payment 
of  the  debt,  equity  will  enforce  it,  according  to  its  terms,  for  the  ben- 
efit  of  the  creditor,  as  a  cestui  que  truiti  bat  the  question  concerns  the 
ereation  of  a  trust,  by  operation  of  law,  in  favor  of  a  creditor,  in  a 
case  where  there  was  no  duty  owing  to  him,  and  no  intention,  of 
bounty.  A  stranger  might  well  choose  to  bestow  upon  a  sarety  a 
benefit  and  a  preference,  from  considerations  purely  personal,  in  order 
to  make  good  to  him  exdasively  any  loss  to  which  he  might  be  sub- 
jected in  consequence  of  his  suretyship  for  another.  In  such  a  case, 
neither  co-surety  nor  creditor  could,  upon  any  ground  of  priority  in 
interest,  claim  to  share  in  the  benefit  of  such  a  benevolence. 

There  may  be,  indeed,  cases  in  which  it  would  not  be  inequitable 
for  the  debtor  himself  to  make  specific  pledges  of  his  own  property, 
limited  to  the  personal  indemnity  ot  a  single  sarety,  without  benefit 
of  participation  or  abrogation;  as,  when  the  liability  of  the 'surety 
was  contingent  upon  conditions  not  common  to  his  co-sureties,  and 
which  may  never  become  absolute.  Hopewell  v.  Bank  of  Cun^rland, 
10  Leigh,  206. 

We  are  referred  by  counsel  to  the  case  of  Curtia  v.  Tyler,  9  Paige, 
482,  as  an  instance  in  whioh  the  rule  has  been  extended  to  securities 
in  the  hands  of  a  sarety  not  derived  from  the  principal  debtor.  Bat 
the  fact  in  that  case  is  otherwise.  The  question  was  as  to  the  right 
of  an  assignee  of  a  mortgage  to  the  benefit  of  the  guaranty  of  one 
Allen  to  make  good  any  deficiency  in  the  mortgaged  property  to  pay 
the  mortgage  debt.  This  bond  had  been  given  to  one  Murray,  a  prior 
holder  of  the  mortgage,  who  had  assigned  to  the  complainant.  The 
ooort  say,  in  the  opinion,  (p.  486 :) 

•«In  the  case  under  oonaideration,  Murray  bad  assigned  the  bond  and  mort- 
gage given  to  him,  and  had  guarantied  the  payment  thereof  to  the  assignee. 
He,  therefore,  stood  in  the  situation  of  a  sarety  for  the  mortgagor,  when  the 
latter  procured  the  bond  of  Allen  as  a  collateral  security,  or  as  a  guaranty  of 
the  payment  of  his  original  bond  and  mortgage.  The  present  holders  are, 
therefore,  in  equity  entitled  to  the  benefit  of  this  collateral  bond,  in  the  same 
manner  and  to  the  same  extent  as  if  it  had  been  given  to  Murray  before  he 
assigned  his  bond  and  mortgage,  and  liad  been  expressly  assigned  by  him  to 
Beets,  and  by  Beers  to  the  complainants." 

It  thus  distinctly  appears  that  the  bond  of  Allen,  which  was  the 
collateral  seeority  in  controversy,  was  procured  by  and  derived  from 
v.2— 40 
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the  original  mortgagor,  the  principal  debtor.  We  have  been  referred 
to  no  case  whioh  forms  an  exception  to  the  rale  as  we  have  stated  it. 
Bat  the  claim  of  the  complainants  fails  for  another  reason.  The 
right  of  Bobrogation,  on  whioh  they  rest  it,  is  merely  a  right  to  be 
sabstitated  in  place  of  each  of  the  co-sureties  in  respect  to  the  other, 
in  order  to  enforce  the  mortgages  given  by  them  respectively  accord- 
ing to  their  terms.  Bat  the  conditions  of  those  mortgages  have  not 
been  broken,  and  the  very  fact  whioh  la  supposed  to  eonfer  the  right 
npon  the  creditor  to  interpose— the  insolvency  of  the  snretiea — ^has 
rendered  it  impossible  for  either  to  fasten  upon  the  other  a  breach  - 
of  the  condition  of  his  mortgage.  As  neither  can  pay  his  own  pro- 
portion of  the  liability  they  agreed  to  divide,  neither  can  claim  indem- 
nity against  the  other  for  an  overpayment.  'It  is  entirely  clear, 
therefore,  that  neither  of  the  soreties  conld  be,  under  the  oiroum- 
stances  as  they  appear,  entitled,  as  mortgagee,  to  foreclose  the  mort- 
gage against  the  other.  The  condition  of  each  mortgage  was  that 
the  mortgagor  would  perform  his  part  of  the  agreement  and  indem- 
nify the  mortgagee  against  the  conseqaences  of  a  failure  to  do  so. 
Unless  one  of  them  had  been  compelled  to  pay,  and  had  in  fa<;t  paid, 
an  excess  beyond  his  agreed  share  of  the  debt,  there  ooold  have  been 
no  breach  of  the  conditions  of  the  mortgage,  and  consequently  no 
right  to  a  foreclosure  and  sale  of  the  mortgaged  premises.  And  the 
amount  which  the  mortgagor  could  be  required  to  pay,  as  a  condition 
of  redeeming  the  mortgaged  premises,  in  case  of  foreclosore,  would 
be,  not  the  amount  which  the  mortgagee,  as  between  himself  and  the 
common  creditor,  was  bound  to  pay  on  account  of  the  debt,  bat  the 
amount  whioh,  as  between  himself  and  his  oo-sarety,  the  mortgagor, 
he  had  paid  beyond  the  proportion  which,  by  the  terms  of  the  agree- 
ment between  them,  was  the  limit  of  his  liability.  The  mortgages 
were  not  created  for  the  security  of  the  principal  debt,  but  as  secu- 
rity for  a  debt  possibly  to  arise  from  one  surety  to  the  other.  As  to 
which  of  them  has  there  been  as  yet  any  default  ?  Plainly  none  as  to 
either.  And  yet  the  complainants  assert  the  right  to  foreclose  them 
both;  a  claim  that  is  self -contradictory,  for,  by  the  very  nature  of 
the  arrangement;  it  is  impossible  that  there  should  be  a  default  as 
to  both.  The  fact  that  one  mortgagor  had  failed  to  perform  his  part 
of  the  agreement  could  only  be  on  the  supposition  that  the  other  had 
not  only  fully  performed  it  on  his  part,  bat  had  paid  that  excess 
against  which  his  co-surety  had  agreed  to  indemnify  him.  There  is, 
therefore,  no  right  to  the  subrogation  insisted  on,  because  there  is 
nothing  to  which  it  can  apply. 
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It  results,  therefore,  that  the  eomplainants  were  not  entitled  to 
participate  in  the  benefit  of  the  mortgages  in  question,  nor  to  share 
in  the  proceeds  of  the  sale  of  the  mortgaged  premises ;  but  that  the 
same  should  have  been  applied  to  the  payment  of  the  other  judg- 
ment  and  mortgage  liens  upon  the  premises,  in  the  order  of  their 
priority. 

The  decree  of  May  29,  1879,  therefore,  being  the  one  from  which 
the  appeal  was  taken,  is  reversed,  and  the  canse  remanded  with 
directions  to  take  such  further  proceedings  therein,  not  inconsistent 
with  this  opinion,  as  justice  and  equity  require. 


(108  U.  S.  277) 

LnriiB  MuHi  &  G.  &  X.  B.  Co.  v.  Unitsd  States. 

(April  16, 1888.) 

Tax  or  Pboitfb  ov  Railkoas  Oompaitt  — Act  Junb  30,  1864  — Act  July  13, 
1866 — ^AmnTAL  Statements — RBUAimraa  CAnsa 

FOB  FcaiHBB  Jt^BOOBSDIBQa. 

Under  act  of  June  30, 1864,  e.  173,  { 122,  as  amended  by  act  of  July  13, 1866,  e.  184, 
the  earnings  of  a  railroad,  used  to  pay  interest  or  dividends,  are  t{izable  whether 
actual  profits  or  not;  but  earnings  used  for  construction  or  carried  to  the 
account  of  a  fund,  are  not  so  taxed  unless  they  represent  the  profits  of  the  com- 
pany in  its  business  as  a  whole. 

The  law  intended  an  annual  statement  of  accounts,  and  when  In  such  statements 
it  appeared  tliat  a  part  of  the  excess  of  gains  over  losses  bad  been  used  for  con- 
struction, or  added  to  some  fund,  a  tax  was  to  be  paid  on  what  had  been  so 
used  or  appropriated. 

This  court  has  authority  under  section  701  of  the  Revised  Statutes  to  remand  a  cause 
for  "  such  further  proceedings  to  be  bad  in  the  inferior  court  as  the  justice  of 
the  case  may  require. " 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South* 
ern  District  of  Ohio. 

Wm.  M.  Ranuey,  for  plaintiff  in  error. 

Sol.  Oen.  Phillipa,  for  defendant  in  error. 

Watte,  G.  J.  This  was  a  suit  begun  by  the  United  States  on  the 
twenty-ninth  of  March,  1875,  to  recover  of  the  Little  Miami  &  Go. 
lumbus  &  Xenia  Bailroad  Company  a  tax  of  6  per  centum  on  alleged 
profits  of  the  company  "carried  to  the  account  of  any  fund  or  usdd 
in  construction,"  provided  for  by  the  act  of  June  SO,  1864,  e.  173,  § 
122,  (18  St.  284,)  amended  by  the  act  of  July  13,  1866,  o.  184,  (14 
St.  139.)    A  jury  was  waived  and  the  trial  had  by  the  court.     The 
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case  comes  here  on  a  finding  of  facts.  From  this  finding  it  appears 
"that  daring  the  period  covered  by  the  petition,  viz.,  from  the  first 
day  of  July,  1864,  to  the  thirtieth  day  of  November,  1869,  inclasive, 
the  defendant,  in  good  faith,  regularly  made  returns  of  earnings, 
profits,  income,  and  gains,  and  of  profits  carried  to  the  account  of  auy 
fund,  or  used  for  construction,  arising  or  accruing  to  it  during  said 
period,  intended  and  believed  by  it  to  embrace  all  such  profits,  in- 
comes, and  gains,  and  all  such  profits  carried  to  the  account  of  any 
fund,  or  used  for  construction,  which  by  law  it  was  bound  to  return; 
which  returns  were  received  and  accepted,  and  for  the  amonnt  of 
which  assessments  from  time  to  time  were  made  of  the  t&zes  payable 
thereon,  which  taxes  were  regularly  paid  by  it  to  the  officer  lawfully 
authorized  by  law  to  collect  the  same."  In  addition  to  this  it  also 
appears  "that  over  and  above  the  amount  so  returned,  on  which 
taxes  were  paid  as  aforesaid,  the  defendant  did  in  fact  make  addi- 
tional earnings,  which  by  it  were  carried  to  the  account  of  some  fund, 
or  used  for  oonstruction  during  said  period,  amoonting  in  all  to  the 
sum  of  $168,707.22,  on  which  no  tax  has  been  paid."  The  finding 
also  shows  that  daring  the  year  1869  the  defendant  carried  to  the 
debit  of  profit  and  loss  on  its  books  varioQs  items,  amounting  in  all 
to  $184,395.06.  In  this  way  the  books  show  no  profits  between  Xuly 
1,  1864,  and  November  30,  1869,  beyond  the  amount  on  which  taxes 
were  paid  in  the  regular  course  of  business.  Of  the  sum  so  charged 
up,  one  item  of  $51,155.44  was  for  loss  and  depreciation  on  book- 
accounts  and  other  choses  in  action,  acquired  by  the  company  prior 
to  July  1,  1864,  and  which  had  been  standing  on  the  books  until 
1869  at  their  par  value;  another  item  of  $22,000  was  for  the  depre- 
ciation in  the  value  of  bonds  purchased  after  July  1,  1864;  another 
item  of  $106,014.62  was  for  the  depreciation  in  value  of  what  was 
known  as  the  "street-connection  track;"  and  another  item  of  $5,225 
was  for  losses  on  a  purchase  in  1867  of  shares  of  capital  stock  in  a 
cotton-press  company.  Upon  these  facts,  so  found,  the  company 
claimed  that,  in  ascertaining  the  amount  of  profits  liable  to  taxation, 
there  should  be  deducted  from  the  earnings,  during  the  period  for 
which  the  tax  was  claimed,  these  several  items  of  loss  and  deprecia- 
tion; tint  the  eonrt  ruled,  as  a  matter  of  law,  "that  for  the  purpose 
of  taxation  the  defendant  is  not  entitled  by  law  to  make  the  deduc- 
tion as  claimed,"  and  gave  judgment  for  5  per  cent,  on  the  whole 
sum  of  $168,707.22. 

In  our  opinion  there  was,  error  in  this  ruling.    The  tax  in  question 
is  not  apon  earnings  "carried  to  the  account  of  any  fund  or  used  foi 
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«on3truotion,''  bat  apon  pro^.  Earnings  used  to  paj  interest  or 
dividends  are  taxable,  whether  actual  profits  or  not;  bat  earnings 
used  for  construotioQ,  or  carried  to  the  account  oi  a  fund,  are  not  to 
be  taxed,  nnless  tbey  represent  profits  of  the  company  in  its  business 
as  a  whole;  that  is  to  say,  the  excess  of  the  aggregate  of  gains  from 
all  sources  over  the  aggregate  of  losses.  The  law  evidently  contem- 
plated an  annual  statement  of  accounts,  and  in  this  way  an  annual 
striking  of  balances  between  gains  and  losses.  When,  in  such 
statements,  it  appeared  that  a  part  of  the  excess  of  gains  over  losses 
had  been  used  for  eonstmotion  or  added  to  some  fund,  then  a  tax  was 
to  be  paid  on  what  had  been  so  used  or  appropriated.  This  was 
part  of  the  eiystem  adopted  for  the  taxation  of  the  "profits,  income,  or 
gains"  of  railroad  corporations,  which,  as  was  said  in  RaUroad  Co. 
y.  CoUeetor,  100  U.  S.  698,  it  was  the  object  of  this  statute  to  pro- 
vide. A  tax  was  put  on  dividends,  interest  paid  in  the  ordinary  way, 
and  prqfiU  used  for  construction  or  carried  to  some  fund.  This  was 
a  classification  of  the  income  of  the  eorporation  for  the  porposes  of 
taxation. 

In  the  present  case  there  has  been  no  assessment  of  a  tax,  but  the 
United  States  have  sued  to  recover  such  sam  as,  upon  an  investiga- 
tion of  the  accounts  of  the  company,  it  shall  appear  ought  to  have 
been  paid.  The  burden  of  proof  is  upon  the  government.  No  more 
can  be  recovered  than  is  shown  to  be  due.  In  presenting  the  evidence 
no  attempt  seems  to  have  been  made  by  the  United  States  to  state 
annual  accounts  and  ascertain  the  amount  to  be  paid  on  that  basis. 
The  court  has  found  that  between  July  1,  1864,  and  November  30, 
1869,  earnings  to  the  amount  of  $108,707.22  had  been  used  for  con- 
construction  or  carried  to  the  account  of  some  fund;  but  it  has  also 
found  that  between  the  same  dates  the  company  lost  $22,000  by  de- 
preciation in  its  investments  in  bonds,  and  $5,225  by  depreciation  in 
the  stock  of  a  cotton-press  company.  In  the  view  we  take  of  the  law, 
these  sums  should  have  been  deducted  from  the  earnings  as  ascer- 
tained before  fixing  the  amount  of  profits  on  which  the  tax  was  to  be 
paid.  It  is  not  stated  with  certainty  in  the  finding  at  what  dates  the 
losses  actually  occurred  which  are  represented  by  the  items  of  $51,- 
165.44,  depreciation  in  the  value  of  book-accounts  and  ohoses  in 
action,  and  $106,014.62,  depreciation  in  the  value  of  the  street-con- 
nection track.  For  this  reason  we  are  unable  to  decide  whether  these 
losses,  or  any  part  of  them,  should  be  deduoted.  As  the  omission  to 
make  the  finding  sufficiently  specific  in  this  particular  undoubtedly 
arose  from  the  fact  that  the  court  ruled  as  a  matter  of  law  that  no 
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deduotions  could  be  made  on  accoant  of  losses  of  this  character,  we 
will  remand  the  cause,  so  that  further  inquiry  may  be  had  on  that 
point.  This  we  have  authority  to  do  under  section  701  of  the  Revised 
Statutes,  which  allows  a  cause  to  be  remanded  for  "such  further  pro- 
ceedings to  be  had  in  the  inferior  ooortas  the  jostioe  of  the  case  may 
require." 

The  judgment  of  the  circnit  court  is  reversed  and  the  cause  re- 
manded, with  instructions  to  deduct  from  the  amount  of  earnings,  as 
ascertained  upon  the  former  trial,  the  items  of  $22,000,  depreciation 
in  the  value  of  bonds,  and  $5,225,  depreciation  in  the  value  of  cotton- 
press  stock,  together  with  such  other  sums  included  in  the  items  of 
$51,155.44,  depreciation  in  book-accounts  and  choses  in  action,  and 
$106,014.62,  depreciation  in  value  of  the  street-connection  track,  as, 
upon  further  hearing,  shall  be  found  to  represent  losses  accruing  to 
the  company  between  July  1,  1864,  and  November  80,  1869,  and  to 
render  judgment  only  for  such  an  amount  of  tax  as  shall  appear  to 
be  due  upon  that  basis. 


(IDS  U.  S.  269) 

BouKTBSB  9.  Smith  and  another. 

(April  16, 1883.) 

WlIHDRAWIKa  IbSOX  FROM  JUBT. 

Where  there  is  no  evidence  on  a  subject  which  ought  to  be  submitted  to  a  jniy,  the 
court  may  withdraw  it  from  their  consideration. 

In  Error  to  the  Circnit  Court  of  the  United  States  for  the  Western 
District  of  Wisconsin. 

W.  E.  Carter,  ioi  plaintiff  in  error 

C.  B.  Lawrence  and  Franni  H.  KaU$,  for  defendants  in  error. 

Miller,  J.  Smith  and  Lightner,  plaintiffs  in  the  circuit  court, 
recovered  against  Bountree,  plaintiff  in  error,  a  judgment  for  $5,- 
614.46  for  services  rendered  and  money  advanced  by  them,  as  bro- 
kers and  members  of  the  board  of  trade  of  Chicago,  for  Bountree  at 
his  request.  The  case  was  tried  before  a  jury,  the  parties  being  the 
principal,  if  not  the  only,  witnesses,  and  their  testimony,  with  some 
correspondence  by  letters  and  telegrams,  was  all  the  evidence.  The 
record  presents  but  two  questions  necessary  to  be  decided. 

It  was  alleged  by  the  defendant  that  on  the  eleventh  of  March, 
1879,  he  had  notified  the  plaintiffs  in  writing  that  thereafter  he 
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woold  advance  them  no  more  margins,  and  would  not  be  responsible 
for  any  losses  on  oontraots  made  bj  them  in  his  name.  To  which 
their  answer  was  a  denial  of  suoh  instmotion,  and  an  allegation  that, 
if  it  had  been  given,  it  was  sabsequently  withdrawn  and  waived  by 
other  instmotions  and  actions  of  defendant.  Specific  questions  on 
this  subject  were  submitted  by  the  court  to  the  jury,  under  the  prac- 
tice  allowed  by  the  Wisconsin  statute.  Some  objection  is  made  to 
the  form  of  some  of  these  questions,  which  we  do  not  think  necessary 
to  consider  here,  for  the  fourth  question  and  the  answer  of  the  jury 
to  it  render  the  other  questions  and  answers  immaterial.  That  ques- 
tion and  answer  is  as  follows  : 

"FouHTi.  If  70a  find  there  was  such  a  contract  or  understanding  between 
tbe  parties  as  is  mentioned  in  the  last  question,  did  the  defendant,  by  his  sub- 
sequent acts,  declarations,  directions,  or  conduct,  waive  the  same  and  become . 
liable  for  farther  losses  incujred  over  and  above  tbe  money  so  placed  in  plain- 
tiff's hands?    Annoer.  Yes." 

It  was  undoubtedly  competent  for  defendant  to  withdraw,  waive,  or 
countermand  his  former  order  on  this  subject,  and  this  could  be  done 
verbally  or  by  actions  and  need  not  be  in  writing,  and  the  fact  found 
by  the  jury  that  he  did  so  renders  his  former  notice  wholly  immaterial 
to  the  issue.  The  counsel  for  defendant  resisted  recovery  against 
him,  on  the  ground  that  the  sales  and  purchases  made  for  him  by 
plaintiffs  were  gambling  contracts  on  the  prices  of  the  various  articles 
of  produce  to  which  they  related,  never  designed  to  be  actually  per- 
formed by  delivery,  but  the  damages  were  to  be  adjusted,  and  pay- 
ments made  and  accepted,  according  to  the  difference  between  the 
contract  price  and  market  price  at  the  date  fixed  for  delivery.  And 
on  this  subject  he  asked  certain  instraotions  of  the  court  which  were 
refused.  The  court  also  charged  the  jury  that  there  was  no  evidence 
on  this  subject  which  they  could  consider.  An  exception  was  taken 
to  this  mling,  and  a  bill  of  exception  purports  to  embody  all  the  tes- 
timony. The  evidence  of  the  defendant  on  this  point  was  that  he  gave 
the  instmctionB  to  buy.  He  says :  "I  could  not  say  that  I  had  any 
understanding  on  the  subject  of  the  nature  and  character  of  the  board- 
of-trade  deals, — ^whether  the  property  was  to  be  actually  delivered  or 
whether  it  was  to  be  settled  for."  It  is  obvious,  therefore,  that  so  far 
as  plaintiff,  one  of  the  parties  to  all  these  contracts,  which  he  now 
impeaches,  is  concerned,  they  were  not  gambling  contracts,  and  that 
he  had  no  understanding  or  agreement,  express  or  implied,  that  they 
were  beta  npon  the  future  price  of  the  article. 
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The  other  party  to  thede  contracts,  or  rather  parties,  (for  the  con- 
tracts were  namerons,)  are  not  produced,  nor  their  testimony  given, 
and  there  is  no  direct  evidence  that  any  of  them  either  bought  or  sold 
with  any  other  purpose  than  to  perform  the  agreement  as  its  terms 
bonnd  them.  The  plaintiffs,  in  answer  to  qnestions  on  this  subject, 
say  that  in  no  instance  had  they  any  agreement  with  the  parties  to 
the  contracts  made  by  them  for  Mr.  Bountree;  that  performance  was 
not  expected  or  intended,  but  a  mere  adjustment  of  difFereneea ;  and 
they  say  that  actual  delivery  of  the  article  was  made  in  some  of  them. 
So  that  as  to  these  contracts,  in  regard  to  which  the  services  were 
rendered  and  money  advanced  by  plaintiff  for  defendant,  there  is  no 
evidence  whatever  that  they  were  not  bona  fide  contracts  enforceable 
between  the  parties,  and  made  to  be  performed. 

Evidence  was  given  that  a  very  large  proj)ortion  of  all  the  eon- 
tracts  made  for  the  sale  of  produce  at  the  board  of  trade  of  Chicago 
were  settled  by  payment  of  differences,  and  that  nothing  else  was  ex- 
pected by  the  parties  to  them,  and  the  number  of  these  in  proportion 
to  the  number  of  bona  fide  contracts,  in  which  delivery  was  expected 
and  desired,  is  said  to  be  so  large  as  to  justify  the  inference  that  it 
was  so  in  these  cases.  But  since  the  plaintiff  testifies  that  he  had 
no  such  understanding,  since  nothing  is  proved  of  the  intention  of 
the  otiier  parties,  and  since  the  contracts  were  always  in  writing,  we 
do  not  thiak  the  evidence  of  what  other  people  intended  by  other 
contracts  of  a  similar  character,  however  numerous,  is  sufficient  of 
itself  to  prove  that  the  parties  to  these  contracts  intended  to  violate 
the  law,  or  to  justify  a  jury  in  making  such  a  presumption.  It  is  also 
to  be  observed  that  the  plaintiffs  in  this  case  are  not  suing  on  these 
contracts,  but  for  services  performed  and  money  advanced  for  defend- 
ant at  his  request,  and  though  it  is  possible  they  might,  under  some 
circumstances,  be  so  connected  with  the  immorality  of  the  contract  as 
to  be  affected  by  it  if  proved,  they  are  certainly  not  in  the  same  po- 
sition as  a  party  sued  for  the  enforcement  of  the  original  agreement. 

Without  pursuing  the  subject  further,  we  are  of  opinion  that  there 
was  no  evidence  on  this  subject  which  ought  to  have  been  submitted 
to  the  jury,  and  the  court  was  right  in  withdrawing  it  from  their  con- 
sideration. We  see  no  error  in  the  reeord,  and  the  judgment  of  the 
eircnit  court  is  affirmed. 
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(108  TT.  &  881) 

Wbioht  uid  others  v.  Vsamo  Btatss. 

(April  16, 1883.) 
ttarnvxT  av  Dibtillbbt— Bbctioh  3264  or  Rettssd  Statutk»— Waitsh  of  De- 

UTBBX  OF  OOFT  OF  BXFOBT. 

Although  no  copy  of  the  official  guirey  of  a  distilleiy,  as  provided  by  section  3264 
of  the  Kevised  Statutes,  has  been  delivered  to  the  distiller  when,  at  the  time 
his  bond  ia  executed,  he  accepts  the  survey,  and  stipulates  in  writing  on  the  re- 
port thereof  that  it  shall  be  binding  on  him,  he  waives  the  formal  delivery  of  a 
copy,  and  the  difierence  between  the  taxes  assessed  according  to  the  producing 
capacity  of  the  distillery  and  those  calculated  on  the  reports  of  production  may 
be  collected  in  an  action  on  his  bond. 

In  Error  to  the  Giroait  Goort  trf  the  United  States  for  the  Middle 
District  of  Tennessee. 

R.  MeP.  Smith,  for  plaintiff  in  error.    . 

Aatt.  Atty.  Qm.  Maury,  for  defendant  in  error. 

Waite,  G.  J.  This  was  an  aotion  on  a  distiller's  bond,  to  recover 
the  difference  between  taxes  assessed  according  to  the  prodacing  ca- 
pacity of  the  distillery  and  those  calonlated  on  the  reports  of  produc- 
tion. The  defense  was  that  a  oopy  of  the  official  sorvey  had  not  been 
served  on  the  distillers.  Section  8264  of  the  Revised  Statutes  pro- 
vides  for  a  survey  of  the  distillery  by  the  collector  and  a  written  re- 
port thereof  in  triplicate,  "of  which  one  oopy  shall  be  delivered  to  the 
distiller,  one  copy  shall  be  retained  by  the  collector,  and  one  copy 
shall  be  transmitted  to  the  commissioner  of  internal  revenne,  and  the 
sorvey  shall  take  effect  apon  the  delivery  of  saoh  oopy  to  the  distiller." 
In  Peabody  v.  Stark,  16  Wall.  240,  it  was  held,  following  the  rulings  of 
the  commissioner  of  internal  revenue,  that  the  distiller  was  not  liable 
for  the  capacity  tax  nntil  a  oopy  of  the  survey  had  been  delivered  to 
him. 

In  the  present  ease  it  appeared  that  no  oopy  of  the  snrvey  had  ever 
been  delivered  to  the  distillers,  bat  when  the  bond  sued  on  was  ex- 
ecuted the  distillers  signed  the  following  indorsement,  written  on  the 
report  of  the  survey  which  had  been  made :  "We  hereby  accept  the 
within  survey,  and  consider  the  same  as  binding  npon  us  on  and  after 
this  date,  September  12, 1873.  John  B.  Wbioht.  Thomas  Tuokeb." 
The  court  below  decided  that  this  indorsement  was  in  law  a  waiver 
of  a  delivery  of  a  copy  of  the  report  to  the  distillers,  and  that  the  tax 
was  consequently  collectible.  To  this  we  agree.  The  language  of 
the  act  is  that  "the  survey  shall  take  effect  npon  the  delivery  of  such 
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copy  to  the  distiller. "  This  is  eqaivalent  to  saying  that  the  survey  shall 
be  binding  on  the  distiller  when  the  copy  is  delivered  to  him.  When, 
therefore,  the  distiller  in  this  case  accepted  the  survey  and  stipulated 
that  it  was  binding  on  him,  he  in  effect  said  that  he  would  consider 
the  survey  as  having  effect  without  the  formal  delivery  of  a  copy.  This 
he  might  do.     The  judgment  is  affirmed. 


(U)8  U.  S.  867) 

Basket  v.  Habselii,  Adm'r,  etc.* 
(Filed  April  16, 1888.) 
Petition  for  rehearing  denied. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis* 
trict  of  Indiana.     Petition  for  rehearing. 

P.  Phillips  and  W.  HaUett  PhUUpa,  for  petitioner. 

Matthews,  J.  It  is  now  urged  that  the  indorsement  and  delivery 
of  the  certificate  of  deposit,  if  void  as  a  gift  moriit  eausa,  is  neverthe- 
less good  as  a  will  of  personalty  under  the  laws  of  Tennessee,  and, 
passing  the  title  as  such,  entitled  the  appellant  to  a  decree  for  the 
payment  of  the  money.  But  the  conclusion  is  not  justified  by  the 
assumption,  for  a  will  of  personalty  in  Tennessee  does  not  take  effect 
until  probate,  (St.  Tenn.  1871,  §  2169;  Suggett  v.  KiickeU,  6  Terg. 
425 ;)  and  until  probate,  and  the  appointment  of  an  executor  or  an 
administrator  cum  Uttamento  annexo,  the  title  to  the  fund  passes  to 
the  administrator  appointed  previously,  as  in  case  of  intestacy,  to 
whom  the  decree  in  this  case  awarded  it.  The  petition  is,  therefore, 
denied. 


(108  U.  a.  282) 

Lewis  v.  Citt  of  Shbbvbpobt,  in  the  Parish  of  Caddo,  in  the  State 

of  Louisiana. 

(AprU  16, 1883.) 

Himicn>AL  Bonds— ItBonsLATiVB  Adthoritt  to  Ibbcb— Aro  to  Railboad— Bora 
Fn>B  HoiJ>BBS  Ohabqeablb  with  Kotioe — Oorpobatb  RATonoATioir. 

Unless  power  has  been  given  by  the  legislature  to  a  municipal  corporaUon  to  grant 
pecuniary  aid  to  railroad  corporations,  all  iMnds  of  the  municipality  issued  for 
such  a  purpose,  and  bearing  evidence  of  that  fact  on  their  face,  are  void,  even 

•Sm  S.  C.  ante,  415. 
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in  the  hands  of  bona  fids  holden,  and  whether  the  people  voted  the  aid  or  not; 
for  every  purchaser  of  such  a  bond  is  chargeable  in  law  with  notice  of  the  want 
of  power  in  the  municipal  authorities  to  bind  the  body  politic  in  that  wajr. 

City  ofOUauM  t.  <Jar«y,  ante,  361,  followed. 

Corporate  ratification,  without  authority  from  the  legislature,  cannot  make  a  mu- 
nicipal bond  valid  which  was  yoid  wlien  issued  for  want  of  legislative  power  to 
make  it. 

Bonds  issued  by  the  City  of  Bhreveport,  Louisiana,  which  appear  on  their  face  to 
have  been  issued  "in  aid  of  the  Te'xas  &  Pacific  Railroad  Company,"  but 
which  were  in  fact  used  to  buy  lands  to  be  donated  to  the  railroad  company  as 
a  site  t9t  depots  and  machine  shops,  hdd  void. 

Ed^  Y.  Shreoeport,  26  L&.  Ann.  636,  distipguished. 

In  Error  to  the  GiroQit  Court  of  the  United  States  for  the  Distriot 
of  Lonisiana. 

James  Orant  and  Whit.  M.  Orant,  for  plaintiffs  in  error. 

B.  F.  JoTuu,  for  defendant  in  error. 

Waits,  G.  J.  This  was  a  suit  brought  to  recover  the  amount  of 
certain  coupons  cut  from  bonds  issued  by  the  city  of  Shreveport, 
Louisiana,  which  appear  on  their  face  to  have  been  issued  "in  aid  of 
the  Texas  and  Faoifio  Railroad  Company."  iln  point  of  fskot,  the 
bonds  were  used  to  buy  lands  to  be  donated  to  the  railroad  company 
as  a  site  for  depots  and  machine-shops. 

We  have  had  occasion  at  this  term,  in  the  case  of  City  of  Ottawa 
T.  Carey,  ante,  S61,  to  repeat  and  apply  a  rule  which  has  always 
been  recognized  and  adhered  to  in  this  court,  to  the  effect  that,  un- 
less  power  has  been  given  by  the  legislature  to  a  municipal  corpora- 
tion to  grant  pecuniary  aid  to  railroad  corporations,  all  bonds  of  the 
municipality,  issued  for  such  a  purpose,  and  bearing  evidence  of  that 
fact  on  their  face,  are  void  even  in  the  hands  of  honafide  holders,  and 
this  whether  the  people  voted  the  aid  or  not.  Every  purchaser  of 
such  a  bond  is  chargeable  in  law  with  notice  of  the  want  of  power  in 
the  municipal  authorities  to  bind  the  body  politic  in  that  way.  This 
principle  is  elementary. 

In  the  present  case  it  is  not  pretended  that  any  suoh  power  was 
expressly  granted  to  the  city  of  Bhreveport,  and  we  find  no  provision 
of  the  charter  from  which  anything  of  the  kind  can  be  implied.  The 
authority  to  purchase  and  hold  property  of  all  kinds  relates  only  to 
such  property  as  is  needed  for  municipal  purposes.  It  is  a  matter 
of  no  importance  that  the  city  employed  agents  to  sell  the  bonds,  or 
that  its  law  officer  gave  an  opinion  in  favor  of  their  validity,  or  that 
they  have  been  recognized  in  official  statements  as  binding  obliga- 
tions, or  that  taxes  have  been  levied  to  pay  either  principal  or  inter- 
est.   Corporate  ratification,  without  authority  from  the  legislature. 
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oannot  make  a  mnnieipal  bond  valid  which  was  void  when  issued  for 
want  of  legislative  power  to  make  it.  These  bonds  carried  on  their 
face  fall  notice  to  every  purchaser  that  they  were  issued  for  a  pur- 
pose not  authorized  by  law;  that  is  to  say,  to  aid  a  railroad  corpora- 
tion.  This  whole  subject  was  so  fully  considered  in  City  of  Ottawa 
T.  Carey,  supra,  that  we  deem  it  nnneocessary  to  discuss  the  subject 
further  now. 

In  Edey  v.  Shreveport,  26  La.  Ann.  686,  which  is  relied  upon  as 
establishing  the  power  of  the  city  to  issue  the  bonds,  the  question 
was  whether  the  vendor  of  the  land,  which  had  been  only  partly  paid 
for  out  of  the  proceeds  of  the  bonds,  could  enforce  his  mortgage  and 
vendor's  privilege  on  the  land  to  recover  the  balance  of  purchase 
money  due  him,  and  it  was  decided  that  he  coald.  This  is  no  more 
than  was  in  efFeot  held  by  this  court  at  the  present  term  in  City  of 
Parkertbwrg  v.  Brown,  1  Sup.  Gt.  Bep.  443.  All  that  was  said  by  the 
supreme  court  of  Louisiana  must  be  construed  in  connection  with  the 
question  then  up  for  decision.  There  is  not  a  word  about  the  valid- 
ity of  the  outstanding  bonds,  nor  of  the  right  of  the  holders  to  re- 
cover upon  them  in  a  Abit  against  the  city.  The  whole  effect  of  the 
decision  is  that  the  city  could  not  keep  the  land  as  against  the  vendor 
without  paying  for  it.  That  the  court  would  have  held  the  bonds 
void,  if  it  had  been  called  on  to  decide  that  question,  is  shown  be- 
yond all  doubt  in  the  case  of  Wilton  v.  Shreveport,  29  La.  Ann.  673, 
where  the  power  to  issue  bonds,  apparently  of  a  maoh  less  objec- 
tionable character,  was  expressly  denied. 

The  judgment  is  affirmed. 


XIOT  U.  B.  M7) 

Davis  and  others  v.  Stact  ow  South  Gaboura. 

(April  SS,  1888.) 
ABBBim  BT  Marshal  »ob  Violatioh  or   Rbviuiub  Laws— Pkotrctiok— As- 

BUTABTB— REKOVAL    OF    CAUBOE — 8TAT  IN    BtATB    OOUBT— 

Bail-  Bobp— FomrmTUHB. 

Although  a  marshal  or  deputy  marshal  of  the  United  States  is  not  an  officer  ap- 
pointed under  a  revenue  law,  when  engaged  officially  in  lawful  attempts  to  en- 
force a  revenue  law,  by  arrest  of  persons  accused  of  offenses  against  it,  he  is  an 
officer  acting  under  authority  of  that  law,  and  he  and  all  who  lawfully  assist 
him  in  the  performance  of  his  official  duty  will  be  protected  thereby. 

As  all  further  proceedings  in  a  case  in  a  state  court  are  stayed  when  such  case  ia 
properly  removed  therefrom  to  a  circuit  court  of  the  United  States,  it  is  not  a 
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1)reach  of  the  condition  of  s  T>aiI>bond,  In  a  (nominal  prosecution  begun  In  a  state 
court,  for  the  accuaed  to  fail  to  appear  in  the  state  court  after  such  removal ,  and 
all  proceedings  to  forfeit  it  and  render  judgmant  upon  it  against  the  sureties  are 
carom  non  judiee  sod  void. 

In  Error  to  the  Supreme  Gonrt  of  the  State  of  South  Carolina. 

Sal.  Oen.  Phillips,  for  plaintiff  in  error. 

Ck.  Richardson  MUet,  Atty.  Qen.  of  South  Carolina,  for  defendant 
in  error. 

Matthbswb,  J.  Lemuel  Davis  was  indicted  for  the  murder  of  one 
Hall  in  the  court  of  general  Bessions  for  the  county  of  Spartanburg,  in 
South  Carolina,  in  July,  1876;  and,  being  in  custody,  it  was  ordered 
by  the  oourt  that  he  be  enlarged  on  giving  bail  for  his  appearance  at 
the  next  term  of  the  oourt,  it  being  required  that  the  bond  should 
eontain  a  condition  that  it'  should  be  forfeited  in  case  the  prisoner 
should  be  ordered  beyond  the  limits  of  the  state  by  the  proper  author- 
ity of  the  army  of  the  United  States.  He  entered  into  a  reoogni* 
sance  accordingly,  the  other  plaintiffs  in  error  being  his  sureties.  The 
prisoner  thereafter  presented  to  the  eirouit  court  of  the  United  States 
for  the  district  of  South  Carolina  a  petition,  which  is  set  out  in  the 
record,  as  follows: 

"(United  States  of  America,  Distriat  qf  Soath  Carolina,  Fourth  Cirouit.) 
-To  the  Judges  of  the  dreuit  Court: 

"The  petition  of  Lemuel  J.  DavlB,  corporal  of  Ciompany  K,  Eighteenth 
United  States  infantry,  shows: 

"  That  some  time  in  February,  1876,  he  was  detailed  to  serve  as  one  of  a 
guard  of  United  States  soldiers  to  aid  Deputy  Marshal  James  Jarrett  in  mak- 
ing the  arrest  of  one  Brandy  Hall,  under  a  warrant  issued  by  a  United  States 
commissioner  for  violation  ttf  internal-revenue  laws  as  a  distiller. 

"  That  said  guard  of  United  States  soldiers  consisted  of  two  men  under 
the  command  of  First  Lieut.  W.  A.  Miller,  Eighteenth  United  States  infan- 
try. That  said  guard,  under  command  of  said  Lieut.  Miller,  proceeded  with 
Deputy  Marshal  James  Janett  to  the  house  of  said  Brandy  Hall,  for  the  pur- 
pose of  arresting  him.  That  for  the  purpose  of  making  the  arrest,  the  house 
of  said  Hall  was  surrounded.  This  petitioner  was  stationed  at  the  back  door 
of  the  bouse  for  the  purpose  of  guarding  the  same,  and  preventing  the  escape 
of  said  Hall.  That  the  deputy  marshal,  Jarrett,  went  to  the  front  of  the 
bouse  for  the  purpose  of  effecting  an  entrance  and  arresting  said  HalL  That 
at  the  time  he  did  so,  and  while  your  petitioner  was  guarding  the  back 
dpor,  said  Hall  made  his  escape  through  a  bole  in  the  side  of  the  bouse  near 
where  petitioner  was  standing,  sprang  past  him,  frightening  his  horse  and 
accidentally  discharging  his  piece. 

"  That  by  the  discharge  of  his  said  piece  the  said  Hall  was  shot  and  mortally 
wounded,  and  subsequently  died  of  said  wound.  Your  petitioner  shows  that 
at  the  time  of  said  accident  he  was  in  the  discharge  of  his  duty,  and  that  said 
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shooting  of  said  Hall  was  purely  accidental,  and  your  petitioner  is  in  no  way  re- 
sponsible therefor.  Your  petitioner  shows  that  he  has  been  arrested  and 
bound  over  for  trial  in  the  circuit  court  of  the  state  of  South  Carolina  for 
Spartanburg  county,  for  the  murder  of  said  Hall. 

"That  an  indictment  by  the  grand  jury  of  that  county  for  tlie  murder  was 
found  at  the  August  terra  of  said  court  against  your  petitioner,  and  your  peti- 
tioner was  put  upon  his  trial  thereon;  that  the  Jury  before  whom  he  was 
tried  foUnd  your  petitioner  guilty  of  manslaughter;  that  the  court  there- 
upon set  aside  said  verdict  and  granted  a  new  trial.  Your  petitioner  shows 
that  he  is  illegally  and  unlawfully  held  for  trial  under  the  order  of  said  court, 
and  prays  your  honor  to  grant  a  writ  to  remove  said  cause  for  trial  in  the  cir- 
cuit courts  of  the  United  States  for  the  district  of  South  Carolina,  now  being 
held  at  Columbia,  in  said  state. 

[Signed]  -"LtsuviiL  J.  Datis. 

"Personally  appears  before  me  Corporal  Leninel  J.  Davis,  who,  being  duly 
sworn,  deposes  and  says  the  above  petition  is  true  of  his  own  knowledge. 

"Lbhukl  J.  Davib. 

"  Sworn  and  subscribed  before  me  the  second  day  of  December.  A.  D.  1876. 

<'J.  E.  Haoood, 
"[Seal  of  Court.]  a  0.  C.  IT.  Sn  Dist.  of  S.  a 

•'  {United  States  of  Ameriea,  TXstriet  o/aotOh  Carolina,  Fourth  CirouU.) 
"Sx  parte  Lbmuel  J.  Davis,  Eighteenth  IT.  S.  Infantry. 

"  Petition  for  Jiabeas  eorpiu. 

"I  certify  that  I  represented  the  petitioner  upon  his  trial  at  Spartanburg; 
that  I  have  examined  the  proceedings  against  him;  and  have  carefully  in- 
quired into  all  the  matters  set  forth  in  the  petition  of  the  said  Davis,  and  be- 
lieve them  to  be  true.  Wm.  E.  Earle." 

On  toe  hearing  of  this  petition,  December  4,  1876,  it  was  ordered 
by  the  court  that  a  writ  of  habeas  corpus  cum  causa  do  issue,  to  be 
served  according  to  law  on  the  clerk  of  the  circuit  court  for  Spartan- 
burg county,  and  that  the  marshal  do  take  said  Corporal  Lemuel  J. 
Davis  into  his  custody,  to  be  dealt  with  aecording  to  law. 

On  March  12,  1877,  an  order  was  made  by  the  circuit  judge  for 
the  county  of  Spartanburg  in  the  court  of  general  sessions,  reciting 
that  the  said  Lemuel  J.  Davis  had  failed  to  answer  when  called  ac- 
cording to  his  recognizance,  and  directing  process  against  him  and 
his  sareties  to  appear  and  show  cause  why  judgment  should  not  be 
confirmed  against  them,  and  their  recognizance  adjudged  to  be  for- 
feited. The  plaintiffs  in  error  accordingly  appeared  and  answered 
the  rule,  alleging  the  removal  of  the  cause  into  the  circuit  court  of 
the  United  States  by  the  proceedings  recited,  by  reason  whereof  the 
said  Lemuel  Davis  was  not  bound  to  appear  for  trial  in  the  court  of 
general  sessions  for  the  county  of  Spartanburg,  and  that  oonse* 
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qnently  there  had  been  no  breaoh  of  the  oondition  of  the  recognizance. 
Upon  this  retnrn  to  the  mle  to  show  cause  judgment  was  rendered 
against  the  plaintiffs  in  error,  which,  on  appeal  to  the  supreme  court 
of  the  state,  was  affirmed.  To  reverse  that  judgment  the  present 
writ  of  error  is  prosecuted. 

The  learned  attorney  general  of  the  state  of  South  Carolina,  who 
appears  here  on  the  part  of  the  state,  very  properly  waives  all  ques- 
tions arising  in  this  case  which  are  covered  \ty  the  decision  of  this 
court  in  Tennessee  v.  Davis,  100  U.  S.  267.  He  seeks  to  distinguish 
the  present  case,  however,  from  that,  upon  its  circumstances,  and 
claims  that  Davis  was  not  entitled,  by  virtue  of  the  capacity  in  which 
be  was  acting,  to  the  benefit  of  section  643,  Bev.  St.,  and  to  that 
end  maintains  the  proposition  that,  as  that  section  applies  only  to 
officers  appointed  nnder  or  acting  by  authority  of  any  revenue  law  of 
the  United  States,  or  any  person  acting  under  the  authority  of  such 
officers,  it  cannot  be  extended  to  embrace  the  case  of  United  States 
marshals,  or  their  deputies  or  assistants,  even  when  they  are  en- 
gaged in  the  service  of  process  issoed  for  the  arrest  of  parties  ao- 
cnsed  of  violation  of  the  revenue  laws  of  the  United  States. 

In  our  opinion  the  distinction  cannot  be  maintained.  A  marshal 
or  deputy  marshal  of  the  United  States  is,  it  is  true,  not  an  officer 
appointed  under  a  revenue  law ;  but  when  engaged  officially  in  law- 
ful attempts  to  enforce  a  revenue  law,  by  the  arrest  of  persons  ac- 
cused of  offenses  against  it,  he  is  an  officer  acting  under  the  author- 
ity of  that  law ;  for  it  is  that  law  under  which  is  issued  the  process, 
which  constitutes  his  authority  for  his  official  action.  There  is,  in- 
deed, the  general  law,  prescribing  the  nature  of  bis  duties,  which  re- 
quires him  faithfully  to  execute  all  lawful  process  placed  in  his  hands 
for  that  purpose;  but  when  process,  issued  under  a  particular  law, is 
lawfully  issued  to  him  for  service,  in  executing  it  he  is  acting  under 
the  authority  of  that  law,  without  w^ich  the  process  would  not  be 
valid.  It  is  that  law  which  he  would  be  compelled  to  rely  on  as  his 
justification  if  he  was  sued  as  a  trespasser  for  executing  the  process 
issued  for  its  enforcement.  And  the  protection  which  the  law  thus 
furnishes  to  the  marshal  and  his  depnty,  also  shields  all  who  lawfully 
assist  him  in  the  performance  of  his  official  duty.  It  is  not  ques- 
tioned that  Davis  was  acting  in  that  capacity.  It  is  true,  he  was  a 
non-commissioned  officer  in  the  army,  detailed  as  a  guard  in  aid  of 
the  marshal,  and  acting  as  one  of  his  posse  comitattts;  but  this  was 
before  such  service  became  unlawful  by  the  passage  of  the  fifteenth 
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section  of  the  army  appropriation  act  of  Jane  18,  1878,  (Supp.  Bev. 
St.  361;  20  St.  at  Large.  145.) 

The  prosecution  against  Davis  was  removed  into  the  eircuii  eoort 
in  strict  compliance  with  the  statute.  His  petition  set  out  the  neoes- 
sary  facts  showing  that  the  homicide  which  was  charged  against  him 
.as  a  crime  took  place  while  he  was  in  discharge  of  his  official  duty; 
it  was  verified,  and  certified  as  required  by  law.  The  writ  of  habeas 
corpus  cum  causa,  which  was  issued  upon  it,  was  the  writ  prescribed 
by  the  act  of  congress  in  cases  of  that  description,  a  duplicate  of  which 
it  requires  shall  be  delivered  to  the  clerk  of  the  state  court ;  and 
thereupon  the  statute  declares  that  it  shall  be  the  duty  of  the  state 
court  to  stay  all  further  proceedings  in  the  cause,  and  the  prosecution, 
upon  delivery  of  such  process,  shall  be  held  to  be  removed  to  the  cir- 
cuit court,  and  any  further  prooeedings,  trial,  or  judgment  therein  in 
the  state  court  shall  be  void. 

When,  by  virtue  of  the  writ  of  hahsas  corpus,  the  prisoner  was 
taken  into  the  custody  of  the  marshal,  the  jurisdiction  of  the  circuit 
court  of  the  United  States  of  his  person,  and  of  the  indictment 
against  him,  was  completely  vested,  and  that  of  the  state  courts 
ceased  altogether.  The  recognizance  was  an  incident  and  followed 
the  principal  case.  The  obligation  \o  appear  was  transferred  with 
the  cause,  and  he  was  no  longer  bound  to  answer  in  the  court  of  orig- 
inal jurisdiction.  It  would  have  been  unlawful  for  his  bail  to  have 
surrendered  him  to  that  tribunal.  They  were  consequently  dis- 
charged from  the  obligation  of  the  recognizance,  so  far  as  it  required 
them  to  do  so,  or  toanswer  for  the  default.  There  was,  consequently, 
no  breach  of  the  bail-bond  in  not  appearing  in  the  state  court, 
and  all  proceedings  to  forfeit  it  and  render  judgment  upon  it  against 
the  sureties  were  coram  non  judice  and  void.  The  right  to  proceed 
upon  it  at  all  against  him  or  them  passed  from  the  state  court  with 
the  transfer  of  its  jurisdiction  over  the  person  of  the  prisoner  and 
the  indictment  against  him. 

The  judgment  of  the  supreme  court  of  South  Carolina  is  accord- 
ingly reversed,  and  the  cause  is  remanded,  with  instructions  to  en- 
ter a  judgment  reversing  the  judgment  of  the  circuit  court  for  the 
county  of  Spartanbui^,  and  directing  that  court  to  dismiss  the  pro- 
ceeding upon  the  recognizance  for  want  of  jurisdiction.  It  is  accord- 
ingly so  ordered. 
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<1«8  U.  8.  W6) 

WHiXnn  V.  Ellett,  Adm'r,  eio. 

(April  16, 1883.) 

DommB  —  ABinHiBTRATiOK  OF  Bbtatb  —  Patmsnt  to  Abminibtiiatoii   A»- 

pooriKD  nr  Ajtothxh  State — Suit  'by  Anuis  ibtuatos  AFFOnrfED 

BoBemiixjKSTLr  ir  Statb  ov  Domicilb  of  Dkobabbd. 

When  a  debt  dae  to  a  deceased  person  is  Tolantarily  paid  by  the  debtor  at  his  own 
domicile  In  a  state  in  which  no  administration  lias  been  taken  out,  and  in 
which  no  creditors  or  next  of  Icl  n  reside,  to  an  administrator  appointed  in  another 
state,  and  the  sum  paid  is  inventoried  and  accounted  for  by  him  in  that  state, 
the  payment  is  good  as  against  an  administrator  afterwards  appointed  in  the 
state  in  which  the  payment  is  made,  although  this  is  the  state  of  the  domicile 
of  the  deceased. 

In  Ecror  to  the  Gixenit  Conrtof  the  United  States  for  the  Western 
District  of  Tennessee. 

W,  Y.  C.  'Hume*  and  D.  H.  Poston,  for  plaintiff  in  error. 

S.  P.  Walker  and  B.  T.  McNeal,  for  defendant  in  error. 

GsAT,  3.  This  is  an  action  of  asMumptit  on  the  oonunon  connts, 
brought  in  the  oironit  eourt  of  the  United  States  for  the  western  dis- 
trict of  Tennessee.  The  plaintiff  is  a  citizen  of  Virginia,  and  sues 
as  adminiatrator,  appointed  in  Tennessee,  of  the  estate  of  Thomas 
N.  Quarles.  The  defendant  is  a  citizen  of  Tennessee,  and  sorviv- 
ing  partner  of  the  firm  of  F.  H.  Clark  <fc  Go.  The  answer  sets  ap 
that  Qaarles  was  a  oitizen  of  Alabama  at  the  time  of  his  death;  that 
the  sum  sned  for  has  been  paid  to  William  Gbodloe,  appointed  his 
administrator  in  that  state,  and  has  been  inventoried  and  accounted 
for  by  him  npon  a  final  settlement  of  his  administration;  and  that 
there  are  no  creditors  of  Quarles  in  Tennessee.  The  undisputed  facts, 
appearing  by  the  bill  of  exceptions,  are  as  follows : 

Quarles  was  born  at  Bichmond,  Virginia,  in  1835.  In  1889  his  mother,  a 
widow,  removed  with  him,  her  only  child,  to  Courtland,  Alabama.  They  lived 
there  together  until  1856,  afad  she  made  her  home  there  until  ber  death,  in 
1864.  In  1856  he  went  to  Memphis,  Tennessee,  and  there  entered  the 
employment  of  F^  H.  Clarke  &  Co.,  and  continued  in  their  employment  as 
a  clerk,  making  no  investments  himself,  but  leaving  his  surplus  earnings  on 
interest  in  their  bands  until  January,  1866,  when  be  went  to  the  bouse  of  a 
counin  in  Courtland,  Alabama,  and  while  there  died  by  an  accident,  leaving 
personal  estate  in  Alabama.  On  the  twenty-seventh  of  January,  1866,  GK>od- 
loe  took  out  letters  of  administration  in  Alabama,  and  in  February,  1866, 
went  to  Memphis,  and  there^  upon  exhibiting  his  letters  of  administration,  re- 
ceived from  defendant  the  sum  of  money  due  to  Quarles,  amounting  to  93,- . 
T.2— 41 
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455.22,  (which  Is  the  same  for  which  this  suit  is  brought,)  and  included  it  in 
his  inventory  and  in  his  final  account,  which  was  allowed  by  the  probate 
court  in  Alabama.  There  were  no  other  debts  due  from  Quarles  in  Tennessee. 
All  his  next  of  kin  resided  in  Virginia  or  in  Alabama;  and  no  administration 
was  taken  out  on  his  estate  in  Tennessee  until  June,  1866,  when  letters  of 
administration  were  there  issued  to  the  plaintiff. 

There  was  conflicting  evidence  upon  the  qaestion  whether  the 
domicile  of  Quarles  at  the  time  of  his  death  was  in  Alabama  or  Ten- 
nessee. The  jury  found  that  it  was  in  Tennessee,  under  instructions, 
the  correctness  of  which  we  are  not  prepared  to  affirm,  but  need  not 
consider,  because,  assuming  them  to  be  correct,  we  are  of  opinion  that 
the  court  erred  in  instructing  the  jury  that  if  the  domicile  was  in 
Tennessee  they  must  find  for  the  plaintiff;  and  in  refusing  to  instruct 
them,  as  requested  by  the  defendant,  that  the  payment  to  the  Alabama 
administrator  before  the  appointment  of  one  in  Tennessee,  and  there 
being  no  Tennessee  creditors,  was  a  valid  discharge  of  th6  defendant, 
without  reference  to  the  domicile. 

There  is  no  doubt  that  the  sucoession  to  the  personal  estate  of  a 
deceased  person  is  governed  by  the  law  of  his  domicile  at  the  time  of 
his  death ;  that  the  proper  place  for  the  principal  administration  of 
his  estate  is  that  domicile ;  that  administration  may  also  be  taken 
ont  in  any  place  in  which  he  leaves  personal  property ;  and  that  no 
suit  for  the  recovery  of  a  debt,  due  to  him  at  the  time  of  his  death, 
can  be  brought  by  an  administrator  as  such  in  any  state  in  which  he 
has  not  taken  out  administration.  But  the  reason  for  this  last  rule 
is  the  protection  of  the  rights  of  citizens  of  the  state  in  which  the  suit 
is  brought;  and  the  objection  does  not  rest  npon  any  defect  of  the 
administrator's  title  in  the  property,  butinpon  his  personal  incapacity 
to  sue  as  administrator  beyond  the  jurisdietiou  which  appointed  him. 

If  a  debtor,  residing  in  another  state,  comes  into  the  state  in  which 
the  administrator  has  been  appointed,  and  there  pays  him,'  the  pay- 
ment is  a  valid  discharge  everywhere.  If  the  debtor,  being  in  that 
state,  is  there  sued  by  the  administrator,  and  judgment  recovered 
against  him,  the  administrator  may  bring  suit  in  his  own  name  npon 
that  judgment  in  the  state  where  the  debtor  resides.  Talmage  v. 
Chapel,  16  Mass.  71. 

The  administrator,  by  virtue  of  his  appointment  and  authority  as 
such,  obtains  the  title  in  promissory  notes  or  other  written  evidences 
of  debt,  held  by  the  intestate  at  the  time  of  his  death,  and  coming  to 
the  possession  of  the  administrator;  and  may  sell,  transfer,  and  in- 
dorse the  same ;  and  the  purchasers  or  indorsees  may  maintain  ac- 
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tions  in  their  own  names  against  the  debtors  in  atfother  state,  if  the 
debts  are  negotiable  pro|;QiBsorj  notes,  or  if  the  law  of  the  state  in 
which  the  action  is  brought  permits  the  assignee  of  a  chose  in  action 
to  sue  in  his  own  name.  Harper  v.  Bittler,  2  Pet.  239 ;  Shaw,  C.  J., 
in  Rand  v.  Hubbard,  4  Mete.  252, 258-260;  Peterson  v.  Chemical  Bank, 
82'  N.  Y.  21.  And  on  a  note  made  to  the  intestate,  payable  to  bearer, 
an  administrator  appointed  in  one  state  may  sue  in  his  own  name  in 
another  state.  Barrett  t.  Barrett,  S  Greenl.  853  ^  Robinson  t.  Cran- 
dall,  9  Wend.  425. 

In  accordance  with  these  views,  it  was  held  by  this  court,  when 
this  case  was  before  it  after  a  former  trial,  at  which  the  domicile  of 
the  intestate  appeared  to  have  been  in  Alabama,  that  the  payment 
in  Tennessee  to  the  Alabama  administrator  was  good  as  against  the 
administrator  afterwards  appointed  in  Tennessee.  WUkins  v.  EUett, 
9  Wall.  740. 

The  fact  that  the  domicile  of  the  intestate  has  now  been  found  by 
the  jury  to  be  in  Tennessee  does  not  appear  to  as  to  make  any  dif- 
ference. There  are  neither  creditors  nor  next  of  kin  in  Tennessee. 
The  Alabama  administrator  has  inventoried  and  accounted  for  the 
amount  of  this  debt  in  Alabama.  The  distribution  among  the  next  of 
kin,  whether  made  in  Alabama  or  in  Tennessee,  must  be  according 
to  the  law  of  the  domicile;  and  it  has  not  been  suggested  that  there  is 
any  difference  between  the  laws  of  the  two  states  in  that  regard. 

The  judgment  must,  therefore,  be  reversed,  and  the  case  remanded 
with  directions  to  set  aside  the  verdict  and  to  order  a  new  trial. 


<108  U.  S.  S92) 

EMSMiNaEB  V.  FowzBS  and  another. 

(April  23, 1883.) 

Dbobkb  Hkld  fob  NAxraRT— Apfsai.  Abansorkd— Box  of  Review  Filed  nr 

Tnnt— TXx  Balk— Eikmption  dndbr  Sbction  13,  Act 

OF  Adoubt  5,  1861. 

A  decree,  in  a  suit  in  equity,  set  fortli  a  hearing  on  pleadings  and  proofs,  and 
awarded  relief,  but  it  ordered  that  a  bill  of  exceptions  signed  by  the  court  be 
filed  as  a  part  of  the  record.  The  bill  of  exceptions  showed  that  the  judge  who 
held  the  court  refused  'to  permit  the  counsel  for  the  plaintiff  to  argue  the 
cause,  and  allowed  the  counsel  for  the  defendant  to  determine  wliuther  the 
case  fell  within  a  prior  decision  of  another  Judge,  and  refused  to  determine 
that  question  himself,  and  then  directed  tliat  the  decree  be  entered,  which  was 
in  favor  of  the  defendant.  On  a  bill  of  review,  filed  by  the  plaintiff,  held, 
that  the  decree  must  be  held  for  naught. 
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A  decree  was  made  hf  a  dienlt  court,  in  December,  I87S,  against  two  plaintifb 
In  Janoaiy,  1874,  they  appealed  to  this  conrt.  In  December,  1875,  the  appeal 
was  dismissed  for  the  failore  of  the  appellanta  to  file  and  docket  the  cause  in 
this  court,  in  September,  1876,  a  bill  of  review  was  filed  for  errors  in  law. 
BM,  that  the  bill  was  filed  in  time,  though  not  within  two  years  from  the  mak- 
ing of  the  decree,  because  the  control  of  the  circuit  court  over  the  decree  waa 
suspended  during  the  pendency  of  the  appeal. 

A  lot  of  land,  part  of  the  navy^yard  at  Memphis,  Tennessee,  not  under  lease  to  a 
private  party,  being  exempt  from  state  and  county  taxation  by  section  9  of  the 
act  of  the  legislature  of  Tennessee  which  took  effect  February  20, 1860,  (Pri- 
vate Aots,  1869-60,  «.  70,  p.  284,)  was,  by  section  13  of  the  act  of  congress  of  Au- 
gust 6, 1861,  (12  St.  at  Large,  e.  46,  p.  297,)  exempt  from  taxation  under  the 
direct  tax  on  land  authorized  by  that  act. 

Appeal  from  the  Oironit  Court  of  the  United  States  for  the  West- 
ern District  of  Tennessee. 

Wm.  B.  OUbtrt  and  Nathl.  WUton,  for  appellant. 

Wm.  M,  Randolph,  for  appellee. 

BiATOHFOBD,  J.  In  Maj,  1867,  a  oiU  in  equity  was  filed  by  the 
board  of  mayor  and  aldermen  of  the  eity  of  Memphis  and  Bridget 
Powers  against  Marmadnke  L.  Ensminger  and  J.  J.  Sears,  in  the  cir- 
euit  court  of  the  United  States  for  the  western  district  of  Tennessee. 
The  bill  was  sworn  to  by  John  G.  Powers  as  agent  for  Bridget  Powers. 
The  substantial  allegations  of  the  bill  were  that  the  oity  then  owned 
in  fee  75  acres  of  land  in  Memphis,  known  as  the  navy-yard,  which 
land,  after  having  been  dedicated  by  its  owners,  in  1844,  to  the  gov- 
ernment of  the  United  States,  in  fee,  for  naval  purposes,  was  ceded 
to  said  oity  by  the  government,  in  fee;  that  the  oity,  in  February, 
1866,  leased  lot  10,  part  of  said  land,  to  said  Bridget  Powers,  for  30 
years,  and  she  took  possession  of  it ;  that  Ensminger,  and  Sears  as 
his  agent,  were  setting  up  a  claim  to  said  lot,  as  having  been  pur- 
chased by  Ensminger  at  a  sale  of  it  by  the  United  States  direct-tax 
commissioners  in  June,  1864,  and  had  proonred  said  commissioners 
to  issue  a  writ  of  possession  on  April  80,  1867,  to  put  Ensminger  in 
possession  of  said  lot;  that  the  tax  sale  was  void  because  (1)  the  act 
of  congress  under  which  the  sale  was  made  was  unconstitntional;  (3) 
the  assessment  was  excessive  and  unauthorized;  (8)  the  enforcement 
of  the  act  was  premature  in  time ;  (4)  the  act  was  not  followed  as  to 
advertising  the  sale  in  a  newspaper,  or  as  to  the  length  of  time  of  the 
advertisment;  (6)  the  sale  was  made  on  a  day  subsequent  to  that  for 
which  it  was  advertised.  The  bill  prayed  for  a  decree  declaring  the 
sale  void,  and  for  an  injunction  restraining  the  issuing  or  execution 
of.  any  writ  dispossessing  the  plaintiflfs.  A  temporary  injunction  was 
issued. 
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Ensminger  answered,  setting  ttp  his  tax  title,  as  evidenced  by  a  cer- 
tificate of  sale,  alleging  the  validity  of  the  sale  and  denying  the  al- 
legations of  the  bill.  The  oause  was  heard  on  pleadings  and  proofs, 
and  on  the  twenty-seventh  of  December,  1873,  the  court  entered  a 
decree  that  the  injunction  be  dissolved;  that  lot  10  was  duly  sold 
to  Ensminger,  and  he  acquired  thereby  a  title  to  it  in  fee-simple;  that 
he  should  have  a  writ  to  the  marshal  to  put  him  in  possession;  that 
there  be  a  reference  to  a  master  to  take  an  account  of  the  damages 
to  Ensminger  from  the  injunction,  for  which  purpose  only  the  bill 
should  be  retained;  and  that  the  plaintiffs  pay  the  costs  of  the  suit. 
The  city  and  Bridget  Powers  appealed  to  this  court.  John  G.  Powers 
signed  the  appeal  bond  for  costs  as  surety.  There  was  no  supersedeas 
bond.  On  the  thirteenth  of  December,  1875,  the  cause  came  on  for 
hearing  in  this  court,  and,  it  appearing  that  the  appellants  had  failed 
to  file  and  docket  the  cause  in  this  court  in  conformity  with  its  rules, 
the  appeal  was  docketed  and  dismissed  by  this  court  with  costs,  exe- 
cution was  awarded  against  the  plaintiffs  for  the  costs  of  the  defend- 
ants in  this  court,  and  the  cause  was  remanded  to  the  circuit  court 
for  execution  and  further  proceedings.  The  mandate  of  this  court 
was  filed  in  the  circuit  court,  and  on  the  nineteenth  of  June,  1876, 
that  oourt  made  a  decree  that  the  reference  as  to  the  damages  from 
the  injunction  proceed,  and  that  the  referee  also  report  the  damages 
to  Ensminger  from  the  loss  of  rents  and  profits  of  the  land;  and  un- 
der its  order  an  alias  writ  of  possession  was  issued  by  it,  on  July  8, 
1876,  to  the  marshal  to  put  Ensminger  in  possession  of  lot  10. 

On  the  ninth  of  September,  1876,  the  said  John  C.  Powers,  describ- 
ing himself  as  the  husband  of  the  said  Bridget  Powers,  and  the  said 
Bridget  Powers  filed  a  bill  in  equity  against  the  said  Ensminger  and 
the  said  Sears  and  the  said  city  in  the  said  circuit  court.  The  bill 
prays  for  a  decree  that  the  plaintiffs,  or  the  plaintiff  Bridget,  have  a 
right  to  the  leased  premises  for  the 'term  of  the  lease;  that  the  sale 
to  Ensminger  be  declared  void ;  that  the  said  decrees  of  December, 
1873,  and  June,  1876,  be  reviewed  and  set  aside;  and  that  Ensmin- 
ger and  Sears  be  enjoined  from  collecting  rent  from  the  plaintiffs,  or 
either  of  them,  for  said  lot,  and  from  interfering  with  their  possession 
of  it.  Ensminger  and  Sears  having  demurred  to  the  bill,  the  court 
gave  leave  to  the  plaintiffs  to  file  said  bill  as  a  bill  of  review,  and  then 
the  demurrer  was  heard  and  overruled,  with  leave  to  the  defendants 
to  embody  in  their  answer  the  matters  of  the  demurrer,  and  a  tem- 
porary injunction  was  granted  according  to  the-  prayer  of  the  bill,  and 
the  bill  was  dismissed  as 'to  the  city,  and  the  other  defendants  were 
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allowed  to  answer  the  bill.  They  answered,  there  was  a  replication, 
the  case  was  heard  on  pleadings  and  proofs,  and  in  December,  1878, 
the  court  rendered  a  decree  adjudging  that  the  said  decrees  of  Decem- 
ber, 1873,  and  June,  1876,  in  the  first  suit  be  reversed,  vacated,  set 
aside,  and  canceled,  and  the  plaintiffs,  as  against  the  defendants,  be 
restored  to  all  they  had  lost  under  and  by  virtue  of  said  decrees  and 
the  process  which  had  been  issued  thereunder;  that  the  plaintiff 
Bridget  has  a  good  title  as  against  the  defendants  for  the  term  of  her 
lease  from  the  city  to  said  lot  10,  subject  only  to  said  lease ;  that  Ens- 
minger  be  perpetually  enjoined  from  setting  up  any  title  to  said  lot 
under  said  tax-sale  certificate;  that  the  said  temporary  in  junction  be 
made  perpetual;  that  a  writ  issue  to  put  the  plaintiffs  in  possession 
of  said  lot;  and  that  the  plaintiffs  recover  from  the  defendants  the 
costs  of  both  of  the  suits,  and  have  execution  therefor.  Sears  having 
died  after  the  cause  was  submitted,  the  suit  was  ordered  to  be  abated 
as  to  him,  and  Ensminger  took  an  appeal  to  this  court  from  said  decree. 
The  bill  in  this  suit  sets  forth  that  the  land  for  the  navy-yard, 
after  having  been  dedicated  by  its  original  proprietors,  in  1828,  for  a 
landing  for  public  purposes  of  navigation  or  trade  forever,  was  con- 
veyed to  the  government  by  the  city  of  Memphis,  in  1844,  fora  navy- 
yard,,  without  lawful  authority,  because  it  had  been  dedicated  to  pub- 
lic purposes  by  the  original  proprietors,  and  the  city  had  accepted 
the  dedication;  that  in  1854,  by  an  act  of  congress,  the  government 
ceded  the  land  to  the  city,  for  the  use  and  benefit  of  the  city,  and 
after  that  the  rights  of  the  public  remained  the  same  as  before  the 
conveyance  to  the  government;  that  the  city  leased  lot  10  to  the 
plaintiff  Bridget  for  the  term  from  February  28,  1866,  to  December 
31,  1886,  for  a  yearly  rent  of  $127.19,  payable  half-yearly;  that  the 
lot  was  vacant  and  she  agreed  with  the  city  to  put  buildings  on  it, 
with  the  right  to  her  to  remove  them  as  her  own  property  at  the  end 
of  the  lease ;  that  Ensminger  and  Sears  had  compelled  John  C.  Pow- 
ers to  take  a  lease  of  the  lot  from  Ensminger  in  order  to  enable  the 
plaintiffs  to  avoid  being  turned  out  of  possession,  and  also,  as  a  con- 
dition of  remaining,  to  give  his  five  notes  for  $25  each  as  rent  for 
five  months  from  July  19,  1876,  one  of  which  notes  he  had  paid; 
that  the  plaintiff  Bridget  had  put  buildings  on  the  lot,  which  were 
now  on  it,  at  a  cost  to  her  of  $9,000  or  $10,000;  that  after  the  plain- 
tiffs had  constructed  much  the  larger  part  of  the  buildings  they 
learned  of  the  claim  of  Ensminger,  and  the  plaintiff  John  C.  applied 
to  the  city  attorney  to  protect  the  plaintiffs,  and  he  filed  the  bill  in 
the  first  suit,  not  making  John  C.  a  party ;  that  Ensminger  answered. 
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settiDg  np  his  tax  title;  that  no  cross-bill  was  filed,  nor  was  the 
answer  made  a  oross-bill,  nor  was  any  affirmative  relief  prayed  in  the 
answer;  that  some  proof  was  taken  and  the  caase  was  treated  as  a^t 
issue,  thongh  no  replication  was  filed ;  that  the  decree  entered  was 
not  entered  on  a  hearing  of  the  case  by  the  judge  who  held  the  court, 
although  the  plaintiffs  in  the  suit  asked  for  a  hearing,  but  the  judge 
allowed  the  counsel  for  the  defendants  to  enter  the  decree  at  his  peril, 
subject  to  the  right  of  the  plaintiffs  to  bring  a  bill  of  review ;  that 
the  plaintiffs  excepted  to  such  ruling  and  the  judge  signed  a  bill  of 
exceptions;  that  the  appeal  to  this  court  was  dismissed  because  the 
city  refused  to  pay  the  necessary  money  for  filing  the  transcript  of 
the  record  which  had  been  made',  and  docketing  the  appeal;  that 
the  marshal  was  proceeding  to  execute  the  aliat  writ  of  possession 
when  the  plaintiff  John  C.  accepted  said  lease  and  gave  said  notes, 
and  the  plaintiffs  remain  in  possession;  and  that  the  said  decree 
and  proceedings  did  not  bind  either  of  the  plaintiffs,  because  Bridget 
was  a  married  woman  and  her  husband  was  not  a  party.  The  bill 
alleges  that  the  former  decrees,  so  far  as  they  undertook  to  decree 
the  validity  of  the  title  of  Ensminger  to  the  premises,  or  to  award  a 
writ  of  possession  to  him,  or  to  do  anything  more  than  dismiss  the 
bill  of  the  plaintiffs,  departed  from  the  established  practice  of  the 
court,  and  were  void  or  erroneous;  and  that  the  decree  was  erro- 
neous, if  not  void,  because  it  was  not  the  deliberate  judgment  of  the 
court  upon  the  facts  in  the  record,  and  because  the  cause  was  not  at 
issue  or  ready  for  hearing.  The  bill  then  sets  forth  various  reasons 
why  the  purchase  and  title  of  Ensminger  were  invalid.  Among  other 
things  the  bill  says : 

"These  plaintiCEs  farther  state  and  show  that  in  the  year  1861,  and  from 
thence  up  to  the  date  of  the  lease  aforesaid,  the  said  premises  were  not  and 
had  not  been  leased  by  the  city  of  Memphis  to  any  one,  or,  if  any  such  lease 
had  been  made,  the  same  had  been  abandoned  and  forfeited,  and  was  not  for 
any  part  or  period  of  the  same  time  in  force  or  subsisting  as  a  valid  and  ef- 
fectual contract  The  plaintiffs  further  state  and  show  that,  by  a  special  act 
of  the  general  assembly  of  the  state  of  Tennessee,  In  force  in  the  year  1861, 
the  said  premises  were  not  taxable  by  the  state  of  Tennessee,  or  the  United 
States  of  America,  the  same  not  being  under  a  lease  from  the  city,  and,  for 
that  reason,  that  the  said  sale  was  void.  And  the  plaintiffs  further  state  and 
show  that  the  title  to  the  said  premises  in  1861,  and  before  and  since  that 
time,  was  in  the  city  of  Memphis,  which  held  the  same  as  public  property,  for 
municipal  or  public  purposes,  as  provided  by  law,  and,  therefore,  by  the  law 
of  the  state  of  Tennessee,  the  said  premises  were  not,  in  the  year  1861,  or  be- 
fore or  since,  liable  to  a  direct  tax  by  the  government  of  the  United  States, 
and  for  that  reason  the  said  sale  was  void." 
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The  bill  also  prays  that  the  lease  taken  and  the  notes  given 'by 
John  G.  be  oanoeled.     The  decree  granted  this  relief  also. 

The  answer  of  Ensminger  and  Sears  asserts  the  validity*  of  the 
title  of  Ensminger  nnder  the  tax  sale;  that  the  decree  in  the  first 
suit  vas  an  adjndication  in  his  favor  as  to  all  the  allegatibns  in  this 
bill;  that  none  of  the  alleged  objections  to  the  tax  sale  proceedings 
are  tenable;  that,  although  the  lease  to  Bridget  was  not  made  until 
1866,  the  property  had  been  divided  into  lots  and  offered  for  lease 
by  the  city  before  the  assessment  of  said  tax  in  1864,  and  at  one  time 
before  that  date  a  lease  of  l9t  10  had  been  made  by  the  city,  which 
was  not  carried  into  operation  because  of  the  failure  of  the  lessee 
to  comply  with  it ;  that  the  property  was  not  exempt  from  taxation 
imder  any  act  of  the  legislature  of  Tennessee,  and  was  not  in  1861, 
or  before  or  since,  held  for  municipal  purposes ;  that  the  said  Bridget 
has  no  right  to  the  improvements  she  put  on  the  land;  that  the 
former  suit  was  commenced  at  the  instance  and  request  of  John  C, 
and  he  swore  to  the  bill  and  prosecuted  it  in  conjunction  with  Bridget; 
that  said  suit,  under  which  all  of  the  plaintiffs'  rights  were  fully  con- 
sidered and  passed  upon  by  the  court,  was  a  final  adjudication  of  all 
of  the  questions  and  rights  therein  set  np,  and  the  decision,  being 
upon  the  same  facts  and  rights  as  are  claimed  by  the  plaintiffs  in 
this  suit,  and  between  the  same  parties,  is  ret  adjudieata  as  to  this 
suit;  and  that  the  defendants  plead  the  same  as  a  complete  bar  to 
this  suit.  The  answer  then  sets  up  as  a  defense  most  of  the  mat- 
ters which  had  been  so  set  up  in  the  demurrer. 

After  the  decree  of  June,  1876,  in  the  former  suit,  the  reference  as 
to  the  damages  from  the  injunction  in  that  suit  proceeded,  and  in 
November,  1876,  a  report  was  made  awarding  to  Ensminger,  as  dam- 
ages, f  12,962.10.  The  city  of  Memphis  excepted  to  the  report,  and 
on  the  eleventh  of  January,  1S78.  the  court  made  a  decree  that  it  had 
no  jurisdiction  to  assess  the  damages  from  the  injunction,  and  that 
the  bill  be  dismissed  without  prejudice  to  a  suit  at  law  on  the  injunc- 
tion bond. 

The  first  question  to  be  considered  is  as  to  whether  the  decree  of 
December,  1873,  can  be  considered  as  a  decree  of  the  court  for  any 
purpose.  The  bill  in  the  present  suit  sets  forth  certain  facts  as  hav- 
ing occurred  in  ooort  when  the  case  came  up  for  hearing,  and  refers 
to  a  bill  ot  exceptions  embodying  such  matters  as  having  been  signed 
by  the  judge  who  was  holding  the  court,  and  ordered  to  be  filed  and 
to  form  a  part  of  the  record  of  the  cause,  and  alleges  that  the  decree 
was  erroneooB  beoaaae  it  was  not  the  deliberate  judgment  of  the  court 
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npon  the  facts  in  the  record.  The  decree  states  that  the  ease  was 
heard  on  th«  bill,  answer,  exhibits,  agreement  of  counsel,  and  proof, 
and  had  been  fally  argned,  and  the  court  had  duly  deliberated  thereon, 
bat  it  also  says :  "It  is  further  ordered  that  the  bill  of  exceptions  tend- 
ered and  signed  by  the  court  be  filed  as  part  of  the  reeord,  which  is 
done  accordingly."  There  is  in  the  record  a  bill  of  exceptions  filed 
the  same  day  the  decree  was  made.  This  bill  of  exceptions  states 
that  the  cause  came  on  to  be  heard  before  the  judge  holding  the 
court — 

"  Under  the  following  circumstances,  to  which  coansel  for  the  dty  of  Memphis 
excepted,  and  prayed  a  bill  of  exceptions  lo,  upon  the  record  of  the  facts  be- 
low, stated  as  they  occurred:  First.  Duncan  K.  McBive,  Esq.,  of  counsel  for 
the  claimants  of  the  tax  titles,  stated  that  be  had  been  instructed  by  his 
honor  H.  H.  Eumons,  lately  presiding  at  this  term  of  said  court,  but  who  h.-ul 
then  left  the  city  of  Memphis,  where  said  court  is  held,  to  enter  decrees  in 
the  series  of  causes  in  said  court  known  as  the  United  States  TaahtitU  Cases, 
in  all  such  of  these  cases  as  fell  within  the  purview  of  the  decision  of  his 
honor,  rendered  in  certain  of  those  cases  tried  before  the  said  Judge  Emmons^ 
before  that  time,  and  that  said  decrees  were  to  be  entered  in  those  cases  which 
the  said  counsel  thought  came  within  bis  decision  aforesaid,  but  to  be  so 
entered  at  the  peril  of  said  parties,  because  said  Judge  would,  upon  a  bill  of 
review,  set  aside  said  decrees  if  it  appeared  to  him  by  such  bill  of  review  that 
the  case  did  not  properly  fall  within  his  said  decision ;  that  he  had,  at  the 
further  suggestion  of  said  judge,  published  a  notice  in  the  city  papers  that 
an  Saturday,  the  twentieth  of  December  aforesaid,  he  would  proceed  to  t:i'.e 
such  decrees,  when  the  counsel  interested  in  the  several  cases  could  appear: 
which  said  newspaper  notice  is  hereto  attached.  Secondly.  The  said  counsel 
then  proceeded  to  read  from  a  list  the  cases,  and  to  designate  such  as  be  de- 
sired to  enter  decrees  in  and  such  as  he  would  pass  or  continue.  When  the 
above-entitled  cause  was  called,  the  counsel  for  the  city  objected,  and  stated 
that  the  city  attorney  would  Insist  that  this  cause  did  not  come  within  the 
class  of  causes  to  which  Judge  ExuoKS  referred,  and  stated  that  the  city 
would  contend  that  the  property  of  its  municipality  was  not  liable  to  taxa- 
tion; that  it  was  exempt  under  an  act  of  the  legislature;  that  the  proof 
showed  the  city  was  entitled  to  a  decree.  The  counsel  for  the  claimants  of 
the  tax  titles,  the  said  McRae,  insisted  that  be  was  to  be  the  judge  of  the 
cases  in  which  be  was  entitled  to  take  decrees,  and  was  to  take  them  at  his 
peril,  subject  to  a  bill  of  review,  and  that  if  the  dty  attorney  would  convince 
him,  before  the  decree  was  entered,  that  the  case  was  not  one  proper  for  a 
decree,  he  would  not  enter  it.  The  counsel  for  the  city  insisted  that  the  pre- 
siding Judge  here  present  was  to  determine  that  question.  Wherepon  the 
presiding  judge  remarked  '  that  he  did  not  know  what  Judge  Emmons  decis- 
ion was,  nor  the  scope  of  it;  that  be  had  promised  said  justice  tu  have  entered 
decrees  in  such  cases  as  fell  within  the  decision,  and  that  he  understood  that 
it  was  left  to  counsel  for  the  claimants  of  the  tax  titles  to  determine  which 
were  such  cases;  and  that  he  would  enter  decrees  in  such  eases  as  the  said 
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counsel  should  designate,  with  the  andetstanding  that  snch  proceedings  were 
at  his  peril.'  Thereupon  counsel  for  the  city  inquired  if  Judge  Emhons'  de- 
cree or  decision,  or  the  order  under  which  these  proceedings  were  had,  were 
of  record,  and  the  counsel  for  tiie  tax-title  claimants  informed  the  court  that 
such  order  was  not  of  record,  but  that  it  would  be  entered  of  recotd  before 
the  decrees  were  entered. 

"And  thereupon  B.  M.  Estes,  Esq.,  who  was  of  counsel  and  argued  the 
cases  in  opposition  to  the  tax  titles,  stated  to  the  court  that  Judge  Emmons' 
written  opinion  had  been  lost  or  mislaid,  having  been  rendered  some  time  ago 
and  then  withdrawn  for  revision,  since  which  time  it  could  not  l>e  found; 
that  in  it  he  had  only  decided  that  .the  acts  of  congress  under  which  the 
sales  were  made  were  constitutional,  and  the  proceedings  of  the  commission- 
ers thereupon  regular;  that  prior  to  the  final  determination  of  the  case  by  the 
judge,  and  while  he  had  it  under  advisement,  the  case  had  been  compromised, 
and  hence  no  decree  had  ever  been  entered.  Counsel  for  the  city  then  ob- 
jected to  a  decree  in  this  case,  because  it  involved  other  questions  than  the 
constitutionality  of  the  acts  of  congress  and  the  regularity  of  the  proceedings 
of  the  commissioners  appointed  under  them,  and  asl^ed  to  have  those  other 
qurations  argued.  Whereupon  counsel  for  the  tax-title  claimants  insisted  that 
if  the  case  contained  other  questions  the  city  could  show  it  on  bill  of  review  and 
the  decree  would  be  set  aside  under  Judge  Emmons'  order;  to  which  counsel 
for  the  city  objected  that  a  bill  of  review  would  not  lie,  and  insisted  on  a  de- 
termination of  the  question  by  the  court,  whether  this  case  came  within  Judge 
Emmons'  order  for  the  entry  of  decrees.  And  thereupon  the  court  decided 
that  the  counsel  for  the  claimants  should  enter  decrees  In  such  cases,  as  he 
designated,  as,  under  the  undertaking  with  his  brother  Emmons,  he  had  only 
to  direct  such  decrees  to  be  entered  as  the  counsel  should  determine.  To  all 
of  which  counsel  for  the  city  excepted,  and  prayed  that  by  bill  of  exceptions 
the  city  should  be  allowed  to  show  the  pi-oceedings  in  court  as  they  occurred 
and  its  exceptions  thereto.  And  now,  accordingly,  the  said  city  here  tenders 
this  bill  of  exceptions,  and  objects  to  the  said  decree  and  all  said  proceedings 
as  heretofore  on  the  hearing  they  were  objected  to,  and  prays  that  said  bill  of 
exceptions  may  be  signed  and  sealed  by  the  judge  presiding  and  made  a  part 
of  the  record,  which  is  done  accordingly." 

Under  this  state  of  faots  the  bill  of  exceptions  must  have  the  same 
efFeot  as  if  the  narration  it  contains  of  what  occurred  were  incorpo- 
rated in  the  body  of  the  decree.  Thns  considered,  it  appears  that, 
against  the  objection  and  exception  of  the  oonnsel  for  the  city,  who 
represented  both  of  the  plaintiffs  in  the  suit,  the  plaintiffs  were  de- 
nied by  the  court  a  hearing  of  the  case  on  the  merits,  and  the'jadge 
holding  the  court  refused  to  decide  whether  the  case  fell  within  the 
prior  decision  or  order  of  Judge  Emhoks,  and  allowed  the  coansel  for 
the  defendant  to  determine  that  question.  Notwithstanding  the  state- 
ments in  the  decree  that  the  case  was  heard  on  the  pleadings  and 
proofs  and  fully  argued,  and  that  the  decree  was  the  decree  of  the 
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court,  these  etatements  are  contradicted  by  the  bill  of  exceptions,  form> 
ing  virtually  part  of  the  same  decree.  It  is  quite  apparent  that  the 
judge  intended  that  what  occurred  should  be  spread  before  this  court 
on  an  appeal,  so  that  its  effect  on  the  validity  of  the  decree  might  be 
considered.  There  can  be  no  doubt  that  it  could  be  so  considered; 
and,  if  on  appeal,  it  must  have  a  like  effect  on  a  bill  of  review,  as  it 
is  to  be  looked  at  as  forming  a  part  of  the  decree.  What,  then,  does 
it  show,  except  that  the  proper  forms  of  the  administration  of  justice 
were  disregarded,  the  functions  of  the  judge  were  abnegated,  there 
was  no  hearing  or  decision  by  the  court,  and  the  counsel  for  the  de- 
fendant was  allowed  to  prepare  and  enter  such  a  degree  as  he  chose  ? 
Words  need  not  be  mnltiplied  to  argue  that  a  decree  rendered  under 
such  circumstanoetf  must,  on  a  bill  of  review,  be  held  for  naught  and 
as  if  it  did  not  exist.  Though  not  the  case  of  actual  fraud  practiced 
on  the  court  or  on  the  opposite  party,  what  was  done  operated  as  a 
legal  fraud  in  respect  of  the  rights  of  such  party,  through  the  illegal 
co-operation  of  the  judge  with  one  of  the  parties.  In  McVeigh  v.  U. 
S.  11  Wall.  259,  an  information  had  been  filed  by  the  United  States 
against  certain  property  belonging  to  McVeigh,  to  forfeit  it.  He  ap- 
'peared  and  put  in  a  claim  and  answer.  The  district  court  struck  it 
out  because  McVeigh  resided  within  the  confederate  lines  and  was  a 
rebel,  and  condemned  the  property  by  default.  This  court,  on  a  writ 
of  error,  reversed  the  judgment,  on  the  ground  that  McVeigh  was 
denied  a  hearing  and  the  first  principles  of  the  due  administration  of 
justice  were  violated.  Equally  in  the  present  case,  the  plaintiffs  in 
the  suit  were  denied  a  hearing,  and  their  answer  might  as  well  have 
been  stricken  oat.  In  addition  to  this,  there  was  no  judicial  action 
by  the  court,  and  the  defendant  was  allowed  virtually  to  decide  the 
cause  in  his  own  fa'vor. 

For  these  reasons  it  must  be  held  that  the  decree  in  question  can- 
not, in  this  suit,  be  regarded  as  a  decree  adjudicating  any  rights  be- 
tween the  parties  to  the  former  suit,  and  that  it  forms  no  obstacle  to 
the  consideration  of  the  issues  raised  in  the  present  suit,  provided  the 
bill  was  filed  in  time,  as  a  bill  of  review.  It  was  not  filed  within  two 
years  after  the  decree  of  December,  1873,  was  rendered.  But  the 
plaintiffs  in  that  decree  appealed  from  it  to  this  court,  it  being  a 
final  decree.  A  bill  of  review  must  ordinarily  be  brought  within  the 
time  limited  by  statute  for  takiag  an  appeal  from  the  decree  sought 
to  be  reviewed,  where,  as  here,  the  review  sought  is  not  founded  on 
matters  discovered  since  the  decree.  Thomas  v.  Harvie's  Heirs,  10 
Wheat.  146;  Whiting  v.  Bank  of  U.  S.  18  Pet.  16;  Kennedy  v.  Georgia 
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State  Bank,  8  How.  609;  Clark  v.  KiUioM,  103  U.  S.  766.  But  the 
appeal  to  this  eoort  was  perfected  by  the  giving  of  a  bond  for  costs 
in  January,  1874,  and,  although  this  court,  in  December,  1875, 
dismissed  the  appeal  for  the  failure  of  the  appellants  to  file  and 
docket  the  cause  in  this  court,  yet  the  cause  was  out  of  the  court  be- 
low, and  in  this  court  until  within  two  years  before  the  bill  in  this 
suit  was  filed.  The  pendency  of  the  appeal  by  Bridget  Powers  would 
have  been  a  valid  objection  to  the  filing  of  a  bill  of  review  by  her  for 
the  errors  in  law  now  alleged;  and,  inasmuch  as  the  appeal  was  not 
heard  here  on  its  merits,  but  the  prosecution  of  it  was  abandoned,  we 
are  of  opinion  that  the  bill  of  review  was  filed  in  time.  While  the 
appeal  was  pending  here,  although  there  was  no  luperaedeas,  the  cir-  < 
cuit  court  had  no  jurisdiction  to  vacate  the  decree,  in  pursuance  of 
the  prayer  of  a  bill  of  review,  because  such  relief  was  beyond  its  con- 
trol. The  time  during  which  that  control  was  suspended  to  await  the 
orderly  conduct  of  basiness  in  this  court  in  regard  to  hearing  the 
appeal,  is  not  to  be  reckoned  against  Bridget  Powers  in  this  case,  al- 
though she  joined  in  the  appeal.  She  was  exercising  a  right  in  do- 
ing so;  and,  as  the  city  of  Memphis  was  the  principal  plaintiff  and 
appellant,  and  was  endeavoring  to  protect  its  title  in  fee,  and  thus 
her  right  as  a  lessee,  it  may  very  well  have  been,  as  is  alleged  in 
the  bill,  that  the  appeal  fell  because  the  city  refused  to  pay  the  nec- 
essary money  for  filing  the  transcript  of  the  record.  Being  thus  left 
to  the  protection  of  her  own  rights,  she  may  well  have  concluded  that 
a  bill  of  review  was  preferable  to  the  further  prosecution  of  the  ap- 
peal, when  she  had  such  good  cause  for  that  course,  as  now  appears, 
although  the  same  error  might  have  been  corrected  if  the  appeal  had 
been  heard  on  the  merits.  This  bill  of  review  is  properly  brought, 
therefore,  because  of  the  error  on  the  face  of  the  decree  which  has 
been  considered,  and,  the  decree  being  set  aside,  as  it  must  be,  we 
are  free  to  examine  the  question  as  to  the  validity  of  the  tax  title  set 
up  by  Ensminger. 

Although  the  sale  of  the  lot  for  taxes  preceded  the  lease  to  Bridget 
Powers,  the  sale  was  invalid  as  to  her  if  the  lot  was  not  subject  to  be 
sold  for  taxes.  By  section  13  of  the  act  of  congress  of  August  5, 
1861,  (12  St.  at  Large,  e.  45,  p.  297,)  providing  for  a  direct  tax  and 
for  its  assessment  on  land,  there  was  exempted  from  tax  all  land  per- 
manently or  specially  exempted  from,taxation  by  the  laws  of  the  state 
wherein  it  was  situated,  at  the  time  of  the  passage  of  that  act.  The 
same  section  provided  that,  in  making  such  assessment,  due  regard 
should  be  had  to  the  latest  valuation  under  the  authority  of  the  state. 
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The  exemption  of  land  exempted  from  taxation  by  the  laws  of  the 
state  is  repeated  in  section  1  of  the  act  of  Jane  7, 1868,  (Id.  e.  98,  p. 
422,)  and  it  is  there  provided  that  the  direct  taxes  shall  be  charged 
on  lands  and  lots  of  ground  as  the  same  were  enumerated  and  valued 
under  the  last  assessment  and  valuation  thereof  made  under  the  aa- 
thoritj  of  the  state  before  January  1, 1861.  Section  7  of  that  act,  which 
makes  the  certificate  of  the  sale  of  the  land  for  the  tax  prima  facie 
evidence  of  the  regularity  and  validity  of  the  sale,  and  of  the  title  of 
the  purchaser,  provides  that  the  certificate  may  be  affected,  as  evi- 
dence of  the  regularity  and  validity  of  the  sale,  by  establishing  the 
faet  that  the  property  was  not  subject  to  taxes.  Thes6  acts  of  1861 
and  1862  governed  the  sale  in  question.  By  section  9  of  the  act  of 
the  legislature  of  Tennessee,  which  took  effect  February  20,  1860, 
(Priv.  Acts  1859-60,  c.  70,  p.  284,)  it  was  enacted  "that  all  buildings 
and  grounds  owned  by  said  city  of  Memphis  and  used  exclusively  for 
public  purposes,  auoh  as  for  fire  oompauies  and  fire  engines,  city 
water-works,  markets,  and  market  houses,  and  their  grounds,  and  such 
parts  of  the  navy-yard  as  are  not  leased  to  private  parties,  be  and  the 
same  are  hereby  declared  free  and  exempt  from  all  state  and  county 
taxes  80  long  as  owned  by  the  city,  and  so  used  for  public  purposes. " 
The  lot  in  question  is  shown  by  the  testimony  in  the  present  suit 
to  have  been  part  of  the  navy-yard,  and  to  have  been  the  property 
of  the  city  of  Memphis  from  before  the  passage  of  the  act  of  1861 
until  after  the  sale  of  it  for  taxes.  It  is  not  shown  to  have  been 
leased  to  any.  private  party  between  those  dates.  The  decree  in  the 
first  suit  and  the  tax-sale  certificate  refer  to  the  lot  as  "assessed  to 
G.  McLean  in  1860,"  and  the  evidence  shows  that  it  was  assessed  to 
G.  W.  McLean  in  1860, 1865, 1866,  and  1867.  The  lease  to  Bridget 
Powers  provides  that  she  shall  save  the  city  harmless  from  any  dam- 
ages "to  be  claimed  by  the  original  lessees  of  said  lot."  But  there  is 
no  legal  evidence  whatever  of  any  subsisting  lease  during  the  period 
named.  The  bill  alleges  that  there  was  none,  and  the  answer  sub- 
stantially admits  this  averment,  by  saying  that  at  one  time  before 
the  assessment  of  the  tax  in  1864  a  lease  of  the  lot  by  the  city  had 
been  made,  "which  was  not  carried  into  operation  by  failure  of  the 
lessee  to  comply."  This  is  equivalent  to  saying  that  there  was  no 
subsisting  lease  when  the  tax  was  assessed  for  whieh  the  lot  was 
sold.  There  is  the  evidence  of  a  witness  for  the  plaintiff  familiar 
with  the  premises,  and  residing  near  them,  that  he  never  knew  of 
any  assertion  of  any  claim  to  the  lot  by  any  lessee,  and  the  ease  is 
one  where,  on  all  the  facts,  and  in  the  absence  of  afiirmative  proof 
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by  the  defendant  of  the  existen'oe  of  such  lease,  the  evidence  that 
there  was  none  must  be  held  sufficient. 

We  do  not  perceive  that  any  of  the  objections  set  up  by  demurrer 
and  repeated  in  the  answer  are  tenable.  The  decree  of  the  circuit 
court  is  affirmed  in  all  respects,  except  in  so  far  as  it  erroneously 
gives  the  date  of  July  19,  1876,  to  the  decree  of  June  19,  1876,  and 
recites  erroneously  the  contents  of  said  decree ;  and  except  in  so  far  as 
it  may  be  construed  as  enjoining  the  defendant  Ensminger  from  set- 
ting up  any  title  to  said  lot  10  as  against  the  city  of  Memphis,  or  as 
quieting  or  confirming  the  possession  of  the  plaintiffs  as  against  the 
city  of  Memphis  under  the  said  lease  from  said  city ;  and  except  in 
so  far  as  it  adjudges  that  the  lease  made  by  the  defendants  to  the 
plaintiff  John  C.  Powers,  and  the  five  notes  executed  by  him,  be  de- 
livered up  and  canceled.  As  to  this  last-named  lease,  the  plaintiff 
John  C.  Powers,  having  voluntarily  entered  into  it,  no  ground  is  shown 
for  setting  it  aside.  It  was  correct  to  charge  Ensminger  with  the 
costs  of  both  suits.  The  decree  of  this  court  in  the  first  suit  imposed 
on  the  plaintiffs  herein  only  the  costs  of  the  appeal  to  this  court.  The 
costs  of  the  present  appeal  must  be  paid  by  the  appellant. 


(107  U.  S.  667) 

Mills  Co.,  Iowa,  r.  Bublinoton  &  M.  B.  B.  Co.  and  otheis^ 
Samb  v.  Chioaqo,  B.  &•  Q.  B.  Co. 

(April  28, 1883.) 
Qbast  of  Swamp  Lahds  to  Statks— Act  op  Seftbkbxb  28,  1850— Obusa- 

TIOSS    lurOBBO    BT,  NOT    A  TBUST    APFECTIKO    TiTLB — OllAST    TO  KaIL- 

BOAD— Suit  in  State  Court — Effeot  of  CoicPROinBE. 

The  swamp  and  overflowed  lands  granted  hy  congress  to  the  several  states  by  the 
act  of  September  28, 1850,  are  subject  to  the  disposal  of  the  legislatures  of  said 
states  respectively  in  such  manner  as  they  may  deem  expedient,  without  any 
right  on  the  part  of  any  persons  except  the  government  of  the  United  States 
to  question  such  disposal. 

The  proviso  in  the  second  section  of  the  act,  that  the  proceeds  of  said  lands  shall 
be  applied  exclusively,  as  far  as  necessary,  to  the  purpose  of  reclaiming  tiio 
same  by  levees  and  drains,  is  a  matter  between  the  United  States  and  the 
states ;  and  the  obligation  it  imposes  rests  upon  the  good  faith  of  the  latter, 
and  is  not  a  trust  which  attaches  to  the  lands  themselves,  and  does  not  aSect 
the  title  thereto  as  derived  from  the  states. 

The  state  of  Iowa  having  granted  its  swamp  and  overflowed  lands  to  the  counties 
respectively  in  which  they  lay,  and  the  county  of  Uills  having  claimed  that  cer- 
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tain  lands  were  of  this  character,  and  tbe  Burlington  &  MUsoari  River  Railroad 
Company  having  claimed  the  same  lands  under  a  railroad  grant  made  by  con* 
greas  in  1856, — after  suit  instituted  between  the  parties,  atid  a  decision  in  the  stata 
courts  in  favor  of  the  county,  and  while  the  case  was  pending  here  on  a  writ 
of  error, — a  compromise  agreement  was  made,  by  which  the  county  was  to 
make  certain  conveyances  to  the  railroad  company,  and  to  pay  a  sum  of  (10,000 
for  lands  previously  disposed  of ;  and  conveyances  were  executed  accordingly. 
Afterwards,  Mills  county  instituted  suit  to  have  the  compromise  declared  void, 
«Dd  the  railroad  company  sued  for  the  $10,000.  The  state  courts  sustained  the 
compromise,  and  decided  against  the  county  in  both  suits  ;  writs  of  error  being 
brought  to  this  court.  Seid,  that  the  county  could  not  go  back  to  the  act  of 
congress  of  1850  for  the  purpose  of  showing  that  the  lands  were  disposed  of 
contrary  to  the  trust  create  by  that  act — that  being  a  matter  only  between  the 
United  States  and  the  state.  Held,  also,  that,  although,  after  the  compromise 
was  made,  the  suit  then  pending  was  submitted  to  this  court  and  decided  In 
favor  of  the  county,  yet  that  this  did  not  abrogate  the  compromise,  as  the  par- 
ties continued  to  act  under  it ;  and  that  the  decision  of  the  state  court  in  the 
present  case  was  not  repugnant  to  or  in  disafllrmance  of  the  decision  of  this 
court. 

In  Error  to  the  Sapreme  Court  of  the  State  of  Iowa. 

C.  B.  Lawrence  and  D.  H.  Solomon,  for  plaintiff  in  error. 

S.  Shellabarger  and  J*  M.  Wilson,  for  defendant  in  error. 

Ba^DLET,  J.  These  cases  vere  consolidated  and  heard  together  in 
the  state  courts,  both  relating  to  the  same  subjeot-matter,  viz.,  the 
validity  of  a  compromise  agreement  made  on  the  twenty-seventh  of 
October,  1868,  between  Mills  county,  in  the  state  of  Iowa,  and  the 
Burlington  &  Missouri  Biver  Bailroad  Company,  in  reference  to  cer- 
tain lands  lying  in  said  county,  claimed  by  the  county  as  swamp  and 
overflowed  lands,  and  claimed  by  the  railroad  company  as  railroad 
grant  lands.  The  claim  of  the  county  was  based  on  the  act  of  con- 
gress approved  September  28,  1850,  entitled  "An  act  to  enable  the* 
state  of  Arkansas  and  other  states  to  reclaim  the  swamp  lands  within 
their  limits;"  and  an  act  of  the  general  assembly  of  the  state  of  Iowa, 
entitled  "An  act  to  dispose  of  the  swamp  and  overflowed  lands  in  the 
state  of  Iowa,  and  to  pay  the  expenses  of  selecting  and  surveying  the 
same,"  approved  January  13,  1853;  and  other  acts  of  the  general 
assembly  of  said  state.  The  claim  of  the  railroad  company  was 
based  upon  the  act  of  congress  of  May  15, 1856,  granting  to  the  statk 
of  Iowa  certain  lands  for  the  purpose  of  aiding  the  building  of  a  rail- 
road from  Burlington,  Iowa,  to  a  point  on  the  Missouri  river,  at  or 
near  the  mouth  of  Platte  river  in  Nebraska.  The  act  of  congress 
first  referred  to  (9  St.  519)  declared  in  effect  "that  to  enable  the  state 
of  Iowa  to  construct  the  necessary  levees  and  drains  to  reclaim  the 
swamp  and  overflowed  lands  therein,  the  whole  of  those  swamp  and 
overflowed  lands,  made  unfit  thereby  for  cultivation,  which  shall  re- 
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main  unsold  at  the  passage  of  this  act,  shall  be,  and  the  same  are 
hereby,  granted  to  said  state."  And,  after  providing  for  listing  and 
patenting  the  lands,  it  was,  by  section  2,  enacted  that  "the  fee-simple 
to  said  lands  shall  vest  in  the  state  of  lova,  snbjeet  to  the  disposal  of 
the  legislature  thereof :  provided,  however,  that  the  proceeds  of  said 
lands,  whether  from  sale  or  direct  appropriation  in  kind,  shall  be  ap- 
plied exclusively,  as  far  as  necessary,  to  the  purpose  of  reclaiming 
said  lands,  by  means  of  the  levees  and  drains  aforesaid." 

The  general  assembly  of  Iowa,  by  an  act  passed  January  13, 1853, 
declared  "that  all  swamp  and  overflowed  lands  granted  to  the  state 
of  Iowa  by  the  act  of  Congress  (September  28,  1850)  be,  and  the 
same  are,  hereby  granted  to  the  counties  respectively  in  which  the 
same  may  lie  or  be  situated,  for  the  purpose  of  constructing  the  nec- 
essary levees  and  drains  to  reclaim  the  same;  and  the  balance  of 
said  lands,  if  ftny  there  be,  after  the  same  are  reclaimed  as  afore- 
said, shall  be  applied  to  the  building  of  roads  and  bridges,  when  nec- 
essary, through  or  ftoross  said  lands,  and  if  not  needed  for  this  pur- 
pose, to  be  expended  in  bnilding  roada  and  bridges  within  the 
county." 

On  the  twenty-second  of  March,  1858,  the  general  assembly 
passed  another  act  containing,  among  others,  the  following  pro- 
visions : 

(1)  *Be  it  enacted  by  the  general  assembly  of  the  state  of  Iowa,  that  it 
shall  becompetent  and  lawful  for  the  counties  owning  swamp  and  overdo  wed 
lauds  to  devote  the  same,  or  the  proceeds  thereof,  either  in  whole  or  in  part, 
to  the  erection  of  public  buildings  for  the  purpose  of  education,  the  building 
of  bridges,  roads,  and  highways;  for  building  institutions  of  learning,  or  for 
making  railroads  through  the  county  or  counties  to  whom  such  lands  belong: 
provided,  that  before  any  of  said  lands,  or  the  proceeds  thereof,  shall  be  so  de- 
voted to  any  of  the  purposes  aforesaid,  the  question  whether  the  same  shall 
be  so  done  shall  be  submitted,  at  some  general  or  special  election,  to  the  peo- 
ple of  the  county." 

(2)  "The  proper  oflScer  or  ofiBcers  of  any  county  may  contract  with  any 
person  or  company  for  the  transfer  and  conveyance  of  said  swamp  or  over- 
flowed lands,  or  the  proceeds  thereof,  or  otherwise  appropriate  the  same  to 
such  person  or  company,  or  to  their  use,  for  the  purpose  of  aiding  or  carrying 
out  any  of  the  objects  mentioned  in  the  first  section  of  this  act,  which  said 
contract  shall  be  reduced  to  writing  aad  signed  by  the  respective  paities  or 
their  lawful  authorized  agents." 

Another  section  prescribed  the  mode  in  which  elections  shonld  be 
called  and  held,  and  without  which  any  contract  should  be  void,  and 
,  concluded  with  the  following  proviso : 
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"  Provided,  that  no  sale,  contract,  or  other  dlspoaltlon  of  said  swamp  or  over- 
flowed lands  shall  be  valid,  unless  the  person  or  company  to  whom  the  same 
are  sold,  contracled,  or  otherwise  disposed  of,  shall  take  the  same  subject  to 
all  the  provisions  of  the  act«  of  congress  of  September  28, 1850,  and  shall  ex> 
pressly  release  the  state  of  Iowa,  and  the  county  in  which  the  lands  are  situ- 
ated, from  all  liability  for  reclaiming  said  land." 

The  Bnrlington  &  Missoori  Biver  Railroad  Company  was  incorpo- 
zated  under  the  laws  of  the  state  of  Iowa,  Jantlaiy  28,  1852,  for  the 
purpose  of  constructing  a  railroad  from  Burlington  to  the  most  eli- 
gible point  on  the  Missouri  river.  The  aot  of  congress  under  which 
said  oompany  claimed  the  lands,  passed  May  15,  1856,  (11  St.  at 
Large,  9,)  granted  to  the  state  of  Iowa,  for  the  purpose  of  aiding  in 
the  construction  of  railroads  "from  Burlington,  on  the  Mississippi 
river,  to  a  point  on  the  Missouri  river  near  the  month  of  the  Platte 
river,"  etc.,  "every  alternate  section  of  land,  designated  by  odd  num- 
bers, for  six  sections  in  width  on  each  side  of  said  roads;"  but  it  was 
provided  that  if  any  sections  should  be  sold,  or  become  snbjeet  to 
pre-emption,  before  the  lines  of  the  roads  should  be  definitely  fixed, 
other  lands  might  be  selected  in  lieu  thereof,  nearest  to  the  tiers 
designated,  but  not  to  exceed  15  miles  from  the  lines  of  the  rbads. 
It  was  further  provided  that  the  lands  thus  granted  to  the  state 
shoiild  be  subject  to  the  disposal  of  the  legislature  thereof,  for  the 
purpose  aforesaid,  and  no  other.  The  general  assembly  of  Iowa,  by 
an  act  dated  June  8,  1866,  accepted  this  grant,  and  enacted  (section 
8)  "that  so  much  of  the  lands,  interests,  rights,  powers,  and  privileges 
as  are  or  may  be  granted  and  conferred,  in  pursuance  of  the  act  of 
congress  aforesaid,  to  aid  in  the  construction  of  a  railroad  from  Bur- 
lington, on  the  Mississippi  river,  to  a  point  on  the  Missouri  near  the 
mouth  of  the  Platte  river,  are  hereby  disposed  of,  granted,  and  conferred' 
upon  the  Bnrlington  &  Missouri  Biver  Railroad  Oompany,  a  body 
corporate,  created  and  existing  under  the  laws  of  the  state  of  Iowa." 
The  acts  and  clauses  of  acts  referred  to  are  sufficient  to  show  the 
general  nature  of  the  litigation  which  sprang  up  between  the  parties 
now  before  the  court.  The  railroad  oompany  having  claimed  the 
right  to  appropriate  certain  of  the  lands  in  Mills  county,  which  the 
county  authorities  claimed  to  be  swamp  and  overflowed  lands,  the 
county,  in  December,  1863,  commenced  a  suit  in  chancery  against 
the  railroad  oompany  to  establish  its  title  to  the  lands  in  question  be- 
tween them.  The  county  court  and  the  supreme  court  of  the  state 
decided  in  favor  of  the  county,  and  the  railroad  company  brought. 
V.2— 48 
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the  case  to  this  court  by  writ  of  error,  where  it  was  pending  when 
the  compromiBe  agreement  in  question  was  entered  into.  That 
agreement  consisted  of  a  proposition  made  by  the  county  authorities 
to  the  railroad  opmpany,  which  was  accepted  by  the  latter.  The 
following  is  a  copy  of  the  papers  which  passed  between  them : 

FBOFOStTION  OF  THE  COXmTT. 

"  In  order  to  settle  and  flnallj  adjust  the  lawsuit  now  pending  In  tbe  su- 
preme court  of  the  United  States,  wherein  Mills  county,  in  the  state  of  Iowa, 
Is  plaintiff,  and  the  Burlington  &  Missouri  Biver  Railroad  Company  is  defend- 
ant, and  secure  the  completion  of  sidd  road  through  Mills  county,  via  Glen- 
wood,  in  said  county,  we,  the  undersigned,  agents  of  said  county,  submit  the 
following  proposition  to  the  board  of  directors  of  said  n^lroad  company,  to 
wit: 

"There  are  in  dispute  between  the  parties  to  the  said  lawsuit  23,316  acres. 
For  tbe  purpose  of  having  our  proposition  understood,  we  acknowledge  that 
we  owe  you  acres  of  land  to  the  amount  of  23,316;  to  pay  which  we  have  and 
offer  you  odd  sections,  vacant,  (most  of  which  is  a  part  of  the  23,316  acres,) 
and  even  sections  patented  to  the  county  and  unsold,  in  the  aggregate  9,080 
acres;  balance  of  the  land  due  you,  14,236  acres.  For  further  payment  we 
have  and  offer  to  you  of  the  odd  sections,  (about  all  of  which  is  of  the  23,316 
claimed  by  you,)  subject  to  pre-emption  made  through  the  county,  acres  to  the 
amount  of  (on  which  nothing  has  been  paid  to  the  county)  4,660.  Of  these 
pre-empted  lands  we  estimate  that  about  one-half  of  the  preemptions  are 
fraudulent,  and  ought  not  to  be  recognized;  but  the  county  must  ask  that 
where  bona  fide  improvements  have  been  made  on  the  same,  the  pre-emptors 
must  be  secured  in  their  right  to  the  same,  and  hare  the  privilege  of  purchas- 
ing at  S1.25  per  acre  of  the  county  or  company,  which  amount  shall,  in  any 
event,  go  to  the  railroad  company.  Now  you  will  have  laud  for  land,  subject 
only  to  the  preemptor's  claims,  until  there  will  be  due  you  in  acres  9,576. 

"The  remainder,  9,576  acres,  belong  to  bona  fide  settlers  and  purchasers, 
who,  we  must  insist,  shall  be  protected  by  tbe  county.  And  as  we  have  paid 
you  all  tbe  land  we  have,  we  offer  you  for  this  balance  810,000  in  money. 

"  The  company  should  understand  that  tbe  balance  of  9,576  acres  is  the 
land,  portions  of  which  it  has  been  settling  with  our  individual  citizens  for, 
and  there  is  included  in  the  9,576  acres  all  the  lands  the  company  has  sold  to 
citizen  settlers  at  $1.25  per  acre.  With  this  understanding,  the  510,000  bal- 
ance we  offer  you  will  be  Just  as  much  less  than  9,576  acres  as  the  company 
has  thus  sold,  and  therefor  our  pay  would,  perhaps,  amount  to  81.50  or  more.. 

"  It  is  understood  that  the  said  suit  now  pending  shall  be  continued,  by 
agreement  of  the  parties,  from  term  to  term,  until  the  conditions  of  this  con- 
tract or  proposition  shall  be  complied  with. 

"  It  is  also  further  underst.ood  that:  thn  foregoing  proposition  shall  not  be 
binding  on  the  county  of  Mills,  unless  saiu  railroad  company  shall  complete 
said  railroad  through  Mills  county  via  Glenwood  and  build,  a  depot  at  Glen- 
wood,  in  said  county;  and  in  case  said  railroad  company  shall  fall  or  neg- 
«ct  to  build  said  railroad  through  Mills  county  via  Glenwood,  and  also  to 
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build  and  establish  a  depot  at  Glen  wood,  in  said  county,  then,  and  in  that 
event,  the  said  lawsuit  shall  stand  for  final  hearing  in  the  supreme  court  of 
the  United  States,  the  same  as  if  this  proposition  had  never  been  made.  In 
case  the  suit  shall  be  settled  on  the  basis  of  this  proposition,  each  party  shall 
pay  their  own  costs.  The  manner  of  transferring  the  land,  whether  the 
county  shall  deal  with  the  purchasers  and  pre-emptors,  or  whether  the  rail- 
road company  under  the  restrictions  indicated,  the  county  is  not  particular 
about,  but  will  agree  to  what  may  seem  the  most  practicable. 

"The  amount  in  acres,  as  stated  above,  may  not  be  exactly  correct  and 
probably  is  not,  but  it  is  believed  to  be  nearly  so;  but  we  wish  it  understood 
that  the  company  shall  have  all  the  swamp  lands  the  county  now  hold  or  are 
entitled  to  in  Mills  county,  Iowa,  subject  only  to  the  conditions  indicated  in  the 
foregoing.  Witness  our  hands  this  July  13, 1868.  [Signed]  William  Hale, 
£.  C.  BosbysheU,  D.  H.  Solomon,  L.  W.  Tubbs.  majority  of  the  committee." 

▲CX3EPTAN0B. 

"BuBLiNOTOH,  Iowa,  October  27, 1868. 
"  This  propoflltion  is  hereby  accepted,  and  the  terms  and  stipulations  and 
conditions  are  agreed  to  by  the  Burlington  &  Missouri  Biver  Railroad  Com- 
pany.   [Signed]  Burlington  &  Missouri  Biver  Railroad  C!ompany.    By  C.  £. 
Perkins,  Supt." 

This  proposition  and  aoceptanoe  being  reported  by  the  committee 
to  the  board  of  saperrisors  of  Mills  county,  the  said  board  passed  the 
following  resolution: 

"After  giving  the  report  due  consideration,  it  is  resolved  by  the  board  of 
supervisors  of  Mills  county,  Iowa,  at  their  regular  session  in  November,  1868, 
that  the  proposition  submitted  to  the  Burlington  &  Missouri  River  Railroad 
Company,  by  our  special  railroad  committee,  and  the  acceptance  of  the  same 
by  the  said  company,  be,  and  the  same  is  hereby,  confirmed  and  ratifled,  and 
that  the  same  be  spread  upon  the  records  of  this  board. 
"  The  i^es  and  nays  being  called  for,  the  vote  stands  as  follows: 
"Ayes — AUis,  Forrester,  Haynie,  Lamb,  Utterback,  Wing,  Ward,  Russell, 
Summers,  and  Mr.  Chairman.    Nays — None." 

Several  deeds  of  oonvejance  were  execated'by  the  board  of  super- 
visors  of  Mills  ooanty  to  the  Burlington  &  Missouri  Biver  Railroad 
Company  in  the  years  1869,  1870,  and  1871,  in  pursuance  of  this 
compromise  agreement,  conveying  altogether  13,720  55-100  acres  of 
land.  The  sait  of  Mills  county  (one  of  the  consolidated  suits  now 
before  us)  was  brought  in  Jtinaaiy,  1874,  against  the  Borlington  & 
Missouri  River  Railroad  Company  and  others,  in  the  Mills  county 
district  court,  by  petition,  seeking  to  have  the  said  compromise  agree- 
ment and  the  said  deeds  of  oonveyance  declared  void,  on  the  ground 
that  the  said  agreement  was  not  authorized  by  a  vote  of  the  people 
of  the  ooun^,  but  was  obtained  by  fraud;  that  it  involved  a  divor- 
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sion  of  a  trust  fund,  and  a  surrender  \>j  agents  of  the  whole  subject- 
matter  in  controversy  in  a  suit  of  their  principal;  that  the  judgment 
of  the  supreme  court  of  Iowa,, in  the  original  suit,  was  duly  affirmed 
by  this  court  in  February,  1870;  and  that,  at  an  election  held  in 
October,  1871,  for  affirming  or  disaffirming  said  agreement,  the  peo- 
ple of  Mills  county  disaffirmed  the  same  by  a  vote  of  1,031  against 
357.  The  suit  of  the  Chicago,  Burlington  &  Quincy  Eailroad  Com- 
pany (BuccesBor  to  the  Burlington  &  Missouri  Biver  Railroad  Com- 
pany) against  Mills  county,  (the  other  of  the  consolidated  suits  now 
before  us,)  was  brought  in  May,  1875,  to  recover  the  sum  of  $10,000, 
which,  by  the  said  compromise  agreement,  was  to  be  paid  by  Mills 
county  to  the  Burlington  &  Missouri  Biver  Bailroad  Company;  and 
as  the  answer  of  the  county  set  up  the  matters  alleged  in  the  peti- 
tion in  the  other  suit,  the  two  suits  were  consolidated.  The  Mills 
county  district  court  decided  against  the  county,  in  both  suits,  and 
the  supreme  court  of  Iowa  affirmed  the  decrees  of  the  district  court. 
The  decrees  of  the  supreme  court  are  brought  here  for  review  upon 
the  allegation  that  they  are  repugnant  to  the  laws  and  authority  of 
the  United  States. 

The  principal  federal  question  which  arises  in  these  cases  is  whether 
the  compromise  agreement  made  between  Mills  eounty  and  the  Bur- 
lington &  Missouri  Biver  Bailroad  Company  was  in  violation  of  the 
act  of  congress  by  which  the  swamp  and  overflowed  lands  in  the  state 
of  Iowa  were  granted  to  that  state.  It  is  alleged  that  this  grant  was 
made  for  a  special  purpose,  and  upou  express  trust,  viz.,  to  be  ap- 
plied exclusively,  as  far  as  necessary,  to  the  purpose  of  reclaiming 
said  lands  by  means  of  levees  and  drains,  as  declared  in  the  act  of 
1850.  It  is  not  our  province,  on  these  writs  of  error,  to  inquire 
whether  the  compromise  in  question  was  or  was  not  in  violation  of 
the  state  laws.  That  question  was  for  the  state  court  to  determine ; 
and  it  has  been  determined  in  the  negative.  Nor  is  it  our  province 
to  inquire  whether  any  fraud  or  excess  of  authority  was  committed 
by  the  agents  of  the  county  in  making  the  compromise.  That  was 
also  a  question  for  the  state  court  to  determine;  and  it  has  been  de- 
termined in  the  negative.  We  are  only  to  inquire  whether  the  state 
laws  themselves,  by  virtue  of  which  the  said  transaction' was  allowed 
and  sanctioned,  were  such  a  violation  of  the  act  of  congress  as  to  re- 
quire a  reversal  of  the  decrees  of  the  supreme  coork  of  Iowa. 

The  statutes  in  question  have  already  received  some  consideration 
at  the  hands  of  this  court  in  the  cases  of  Emigrant  Co.v.  Co.  of  Wright, 
■97  U.  S.  339,  and  Emigrani  Co.  v.  Co.  of  Adanu,  100  U.  S.  61.    Those 
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cases  oame  before  as  on  appeal  from  the  oirouit  court  of  the  United 
States  for  the  distriot  of  Iowa.  In  both  of  them  certain  contracts  for 
the  purchase  of  swamp  and  overflowed  lands  from  the  county  author- 
ities were  assailed  by  charges  of  fraud,  and  as  not  being  in  conform- 
ity with  the  statutes  of  Iowa;  and  those  questions  were  necessarily 
discussed.  It  was  also  contended  that  the  disposition  of  the  lands 
operated  as  a  diversion  of  the  fund  in  violation  of  the  original  grant. 
In  the  first  case,  the  contract  was  declared  to  be  void  for  actual  fraud 
of  the  grossest  character,  and  the  other  questions  were  not  fully  con- 
sidered. In  the  fatter  ease,  this  court  did  not  consider  the  evidence 
of  fraud  as  sufficient  to  avoid  the  purchase,  and  this  rendered  it  neces- 
sary to  examine  the  question  of  repugnancy  between  the  state  laws  , 
and  the  act  of  congress  with  more  care.  On  the  first  consideration  of 
the  case  we  were  disposed  to  think  that  the  act  of  assembly  of  the 
state  of  Iowa,  passed  in  1S58,  by  which  the  several  counties  owning 
swamp  and  overflowed  lands  were  authorized  to  devote  the  lands,  or 
the  proceeds  thereof,  either  in  whole  or  in  part,  to  the  erection  of  pub- 
lic buildings  for  the  porpose  of  ednoation,  the  building  of  bridges, 
roads,  and  highways,  or  for  building  institutions  of  learning,  or  for 
making  railroads  through  the  county,  was  repugnant  to  the  provisions 
of  the  act  of  congress,  as  authorizing  a  diversion  of  the  fund  from  its 
proper  purposes,  and  that  this  repugnancy  rendered  such  dispositions 
of  the  lands  void.  Bnt»  on  a  reconsideration  of  the  subject,  we  were 
inclined  to  modify  our  first  impressions.  The  following  extract  from 
the  opinion  then  delivered  will  show  the  final  view  which  we  took  of 
the  subject: 

*•  The  argument  against  the  validity  of  the  scheme  [namely,  that  created  by 
the  act  of  1858J  is  that  it  effects  a  diversion  of  the  proceeds  of  the  lands  from 
the  objects  and  purposes  of  the  congressional  grant.  These  were  declared  to 
be  to  enable  the  state  to  reclaim  the  lands  by  meahsof  levees  and  drains.  The 
proviso  of  the  second  section  of  the  act  of  congress  declared  that  the  proceeds 
of  the  lands,  whether  from  sale  or  direct  appropriation  in  kind,  should  be 
applied  exclusively,  as  far  as  necessary,  to  these  purposes.  This  language 
implies  that  the  state  was  to  have  full  power  of  disposition  of  the  lands;  and 
only  gives  direction  as  to  the  application  of  the  proceeds,  and  of  this  application, 
only  '  as  far  as  necessary '  to  secure  the  objects  specified.  It  is  very  question- 
able whether  the  security  for  the  applicaion  of  the  proceeds  thus  pointed  out 
does  not  rest  upon  the  good  faith  of  the  state,  and  whether  the  state  may  not 
exercise  its  discretion  in  that  behalf  without  being  liable  to  be  called  to 
account,  and  without  affecting  the  titles  to  the  lands  disposed  of.  At  all 
events,  it  would  seem  that  congress  alone  has  the  power  to  enforce  the  condi- 
tions of  the  grant,  either  by  a  revocation  thereof,  or  other  suitable  action,  in 
a  clear  case  of  violation  of  the  conditions.    And  as  the  application  of  the 
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proceeds  to  the  named  objects  Is  only  prescribed  '  as  far  as  necessary,'  room 
is  left  for  the  exercise  by  the  state  of  a  large  discretion  as  to  the  extent  of  the 
necessity."    Page  69. 

Upon  farther  consideration  of  the  whole  snbject  we  are  oonvinced 
that  the  suggestion  then  made,  that  the  application  of  the  proceeds 
of  these  lands  to  the  purposes  of  the  grant  rests  upon  the  good  faith 
of  the  state,  and  that  the  state  may  exercise  its  discretion  as  to  the 
disposal  of  them,  is  the  only  oorreot  view.  It  is  a  matter  between 
two  sovereign  powers,  and  one  which  private  parties  cannot  bring 
into  discussion.  Swamp  and  overflowed  lands  are  of  little  valne  to 
the  government  of  the  United  States,  whose  principal  interest  in  them 
is  to  dispose  of  them  for  purposes  of  revenue ;  whereas  the  state  gov- 
ernments, being  concerned  in  their  settlement  and  improvement ;  in 
the  opening  up  of  roads  and  other  publip  works  through  them;  in 
the  promotion  of  the  public  health  by  systems  of  drainage  and  em- 
bankment,— are  far  more  deeply  interested  in  having  the  disposal  and 
management  of  them.  For  these  reasons  it  was  a  wise  measure  on 
the  part  of  congress  to  cede  these  lands  to  the  states  in  which  they 
lay,  subject  to  the  disposal  of  their  respective  legislatures ;  and  al- 
though it  is  specially  provided  that  the  proceeds  of  such  lands  shall 
be  applied,  "as  far  as  necessary, "  to  their  reclamation  by  means  of 
levees  and  drains,  this  is  a  dnty  which  was  imposed  upon  and  as- 
sumed by  the  states  alone,  when  they  accepted  the  grant;  and 
whether  faithfully  performed  or  not,  is  a  question  between  the  United 
States  and  the  states;  and  is  neither  a  trust  following  the  lands,  nor 
a  duty  which  private  parties  can  enforce  as  against  the  state. 

We  are,  therefore,  of  opinion  that  the  act  of  congress  cannot  be 
invoked  by  the  county  of  Mills  for  the  purpose  of  showing  that  its 
provisions  have  been  violated  by  the  state  laws,  under  which  alone 
the  county  itself  can  set  up  any  title  to  the  lands,  and  by  virtue  of 
which,  as  decided  by  the  state  court,  it  has  disposed  of  them  for  rail- 
road purposes. 

But  it  is  contended  that  the  decision  of  this  court,  rendered  in  Feb- 
ruary, 1870«  affirming  the  decree  in  the  original  suit,  and  adjudging 
the  title  of  the  lands  to  be  in  Mills  county,  and  not  in  the  Burlington 
&  Missouri  Railroad  Company,  is  rendered  null  and  ineffective  by 
the  decrees  of  the  supreme  court  of  Iowa  in  these  cases ;  and  hence 
that  these  decrees  are  against  the  right  of  Mills  county  as  established 
by  authority  of  the  supreme  court  of  the  United  States,  and  ought  for 
that  cause  to  be  reversed.  We  do  not  think  that  this  result  neces- 
sarily follows.     The  compromise  agreement  of  1868  was  made  while 
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the  writ  of  error  in  thai  original  suit  was  pending  in  this  court,  and 
before  the  cause  was  heard.  That  compromise  settled  the  matters 
in  difference  between  the  parties.  There  may  hare  been  reasons,  in- 
dependent of  the  controversy  relating  to  the  particular  lands  in  ques- 
tion in  thai  suit,  why  it  was  desirable  to  have  the  legal  questions  in- 
volved therein  settled  by  the  judgment  of  this  court.  The  county  of 
Mills  and  the  railroad  company  may  have  been  respectively  inter- 
ested in  other  lands  similarly  situated  in  respect  to  title  as  the  lands 
involved  in  that  suit.  But,  if  this  were  not  so,  the  result  would  only 
be  that  the  litigation  was  continued  here  after  the  parties  had  ad- 
justed their  rights  by  agreement, — an  improper  proceeding,  un- 
doubtedly, but  one  which  would  not  abrogate  or  render  null  the 
agreement  itself,  unless  the  parties  voluntarily  waived  and  abandoned 
it.  That  they  did  not  waive  or  abandon  it  is  manifest  from  the  fact 
that  deeds  of  conveyance  were  executed  by  the  county  to  the  railroad 
company  in  pursuance  of  the  compromise  agreement  after  the  decis- 
ion of  this  court  was  rendered;  namely,  one  deed  dated  September 
6,  1870,  for  3,560  acres ;  and  another  deed  dated  June  19,  1871,  for 
240  acres. 

W^  are,  therefore,  of  opinion  that  the  decrees  made  by  the  supreme 
court  of  Iowa  in  these.cases  do  not  violate  any  act  of  congress,  nor 
disaffirm  the  judgment  of  this  court,  or  impair  any  right,  title,  or 
immunity  which  the  cotmty  of  Mills  has  a  right  to  claim  under  any 
authority  of  the  United  States.  The  said  decrees  must,  therefore,  be 
afi&nned. 


(107  XT.  8.  64») 

Slawbor  9.  Gband  Stbbkt,  p.  p.  &  F.  B.  Co.* 

(April  23, 1883.) 

Patents  —  Dbvich  kot  Patmitabui  —  Dihmtiwat.  ~  iKPBOvmancrs  n  Fabb- 

Boxes. 

If  letters  patent  are  void  because  the  device  or  contrivance  described  therein  is  not 
patentable,  it  Is  the  duty  of  the  conrt  to  diamisB  the  cause  on  that  ground, 
whether  the  defense  be  made  or  not. 

A  contrivance  that  consists  merely  in  patting  an  additional  pane  of  glass  in  a  fare- 
box  in  a  street  car,  opposite  the  side  next  the  driver,  so  that  the  passengers  can 
through  it  see  the  interior  of  the  box,  does  not  embody  or  require  invention  and 
is  not  patentable. 

When  the  elements  of  a  contrivance,  consisting  of  a  fare-box,  a  head-light,  and  a 
reflector,  are  all  old,  and  what  is  claimed  as  invented  is  simply  the  making 
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of  an  apertara  1b  the  top  of  the  fare-box  and  turning  the  mjrs  of  the  lamp-head 
through  it  into  the  box  by  means  of  a  reflector,  so  that  the  interior  is  illumi- 
nated, then  is  noUiing  patentable  in  such  a  contrivance. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern Distriot  of  New  York. 

This  was  a  suit  brought  by  John  B.  Slawson,  the  appellant,  to  re- 
strain the  infringement  of  two  letters  patent, — one  granted  to  him  as 
inventor,  and  the  other  held  and  owned  by  him  as  assignee  of  the 
inventor.  The  one  first  mentioned  was  a  reissue,  dated  January  24, 
1871.  The  invention  therein  deaoribed  was  an  improvement  in  fare- 
boxes  for  receiving  the  fares  of  passengers' in  omnibuses  and  street 
cars.  The  specification  described  the  ordinary  fare-box  used  in  street 
cars  and  omnibuses,  consisting  of  two  apartments,  the  one  directly 
above  the  other.  This  well-known  contrivance,  the  specification  de- 
clared, was'  so  arranged  that  the  passenger  deposited  his  fare  in  an 
aperture  in  the  top  of  the  upper  apartment.  It  fell  upon  and  was 
arrested  by  a  movable  platform,  which  constituted  at  the  same  time 
the  bottom  of  the  upper  apartment  and  the  top  of  the  lower.  This 
platform  turned  on  an  axis  acted  on  by  a  lever.  When  turned,  the 
fare  fell  into  the  lower  apartment,  which  was  a  receptacle  for  nold- 
ing  th^  fares  accumulated  during  the  trip.  -Upon  withdrawing  the 
lever,  the  platform  resumed  its  horizontal  position,  ready  to  arrest 
the  next  fare  deposited.  The  upper  apartment  had  a  glass  panel  on 
the  side  next  the  driver,  so  that  he  oould  see  the  fares  as  they  were 
deposited  by  the  passengers.  This  oontrivanoe  enabled  the  passen- 
ger to  pay  his  own  fare,  and  furnished  a  place  of  safe  deposit  for  it, 
so  that  it  could  not  be  abstracted  by  the  driver.  It  enabled  the 
driver  to  scrutinize  the  fare  after  it  was  deposited  by  the  passenger, 
and  see  that  it  was  the  proper  amount  and  in  genuine  coin  or  tickets 
before  it  was  passed  into  the  general  receiving  box.  The  improve- 
ment described  in  the  patent  consisted  in  the  insertion  of  a  glass 
panel  on  that  side  of  the  upper  apartment  of  the  box  next  to  the  in- 
side of  the  oar  or  omnibus,  and  opposite  to  the  glass  panel  next  the 
driver,  so  that  when  the  fare  was  temporarily  arrested  in  the  upper 
apartment  the  passenger  could  see  and  examine  it  before  it  was 
passed  into  the  lower  or  receiving  apartment.  The  specification  de- 
clared: 

"  By  tbia  means  disputes  and  contentions  are  prevented  as  to  the  sufficiency 
of  the  amount  deposited  to  pay  tlie  fare,  or  as  to  tlie  genuineness  of  the 
money  or  tickets  used  for  that  purpose.  It  also  enables  the  passenger,  when 
he  tias  anintentionally  deposited  more  than  the  amount  of  his  fare,  to  caU  the 
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attention  «f  the  driver  to  that  fact,  so  that  he,  should  the  passenger  require 
the  difference  to  be  paid  back  to  him,  may  report  the  case  to  the  proprietor  or 
hia  agent  on  reaching  the  end  of  the  route,  who  will  then  pay  the  difference 
to  the  passenger,  who^  for  this  purpose,  must  ilde  to  the  office  at  the  end  of 
the  route." 

The  olaim  of  the  patent  was  thas  stated : 

"A  ftoe-box  having  two  compartments,  into  one  of  which  the  fare  Is  first 
deposited  and  temporarily  arrested,  previously  to  its  being  deposited  in  the 
other,  when  the  former  is  provided  with  openings,  covered  or  protected  by 
transparent  media  or  devices,  so  arranged  that  the  passengers  can  see  through 
one  and  the  driver  or  conductor  through  the  other,  in  the  manner  substan- 
tially as  and  tar  the  purposes  set  forth." 

The  other  patent  Bet  up  in  the  bill  of  complaint  was  granted  to 
Elijah  C.  Middleton,  assignee  of  James  F.  Winohell,  and  by  the 
former  assigned  to  complainant.  ItboiedateDeoember  13, 1871.  It 
also  was  for  an  improvement  in  fare-boxes.  The  BpeoificaticNi  declared 
as  foUows : 

"  This  improvement  relates  to  the  mode  of  Illuminating  the  Interior  of  a 
fare-box  In  street  railway  cars  or  other  vehicles,  when  used  during  the  night, 
and  it  consists  in  the  construction  of  the  fare-l>ox  with  suitable  openings  and 
reflectors,  arranged  and  adapted  to  leoeiye  light  from  the  ordinary  head-lamp 
placed  above  the  fare-box,  instead  of  requiring  a  separate  lamp  to  illuminate 
it  as  heietofor&" 

The  apeoifieation  then  desoribed  the  improvement  sabstantially 
thns: 

The  ordinary  fare-box,  consisting  of  two  apartments,  one  above  the  other, 
is  constructed  with  an  orifice  in  the  top  Of  the  upper  department^  said  top 
forming  the  floor  of  the  lamp-chamber.  The  orifice  ia  closed  with  a  sheet 
of  glass,  to  prevent  any  access  to  the  fare-box  by  that  way.  Immediately 
above  the  orifice  there  is  placed  in  the  roof  of  the  lamp-chamber  a  reflector 
in  such  an  oblique  position  that  will  cause  the  light  which  falls  upon  it  to  be 
thrown  through  the  orifice  into  the  upper  apartment  of  the  fare-box,  in  which 
the  fare  is  temporarily  deposited. 

The  olaim  was  stated  as  follows: 

«  Lighting  the  interior  of  a  fare-box  at  night  by  light  obtained  from  the 
head'lamp  of  the  car  thrown  by  a  reflector,  I,  through  an  opening,  H,  in  the 
head-lamp  box,  into  the  chambw  for  the  temporary  detention  of  the  fare  for 
inspection,  substantially  in  the  manner  and  for  the  purpose  set  forth." 

The  answer  denied  infringement  of  either  of  the  improvements  de- 
scribed in  the  letters  pateiit,  denied  that  the  persons  therein  named 
as  the  first  inventors  of  said  improvements  were  in  fact  the  first  in- 
ventors thereof,  and  averred  that  said  improvements  had  been  in 
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public  ase  and  on  sale  in  this  ooantry  for  more  than  two  years  before 
the  applications  for  patents  therefor  were  respectively  made. 

Upon  final  hearing  the  oircnit  court  dismissed  the  biU  on  the  ground 
that  the  improvements  described  in  the  patents  were  void  because 
they  did  not  embody  invention  within  the  meaning  of  the  patent  laws. 
From  this  decree  the  complainant  has  appealed  to  this  court. 

Geo.  Oiford  and  Ldvingston  Gifford,  for  appellant. 

Albert  O.  McDonald  and  David  C.  Van  Gotte,  for  appellee. 

Woods,  J.  The  appellant  insists  that  the  dismissal  of  a  bill  be- 
cause  the  inventions  described  in  the  patents  were  not  patentable, 
when  no  such  defense  was  set  up  in  the  answer,  is  of  doubtful  pro« 
priety,  and  is  a  practice  unfair  to  the  complainants.  The  practice 
was  sanctioned  by  this  court  in  the  case  of  Dunbar  v.  Myers,  94  U. 
8.  187.  In  that  case  the  defense  set  up  in  the  answer  was  want  of 
utility  in  the  patented  invention ;  that  the  patentees  were  not  the 
first  inventors,  etc.  The  circuit  court  rendered  a  decree  for  the  com- 
plainant for  a  large  sum.  When  the  case  came  to  this  court  the  de- 
cree was  reversed,  with  directions  to  the  court  below  to  dismiss  the 
bill  on  the  ground,  not  set  up  in  the  answer,  that  the  improvement 
described  in  the  patent  sued  on  did  not  embody  or  require  invention 
and  was  not  patentable,  and  the  patent  was  therefore  void.  And  in 
the  case  of  Broum  t.  Piper,  91  U.  8.  44,  this  court,  speaking  by  Mr. 
Justice  SwATME,  said :  "We  think  this  patent  was  void  on  its  face," 
(because  the  improvement  described  therein  was  not  patentable,)  "and 
that  the  court  might  have  stopped  short  at  that  instrument,  and,  with- 
out looking  beyond  it  into  the  answers  and  testimony,  <ua  sponte,  if 
the  objection  was  not  taken  by  counsel,  well  have  adjudged  in  favor 
of  defendant."  We  think  the  practice  thus  sanctioned  is  not  unfair 
or  unjust  to  complainants  in  suits  brought  on  letters  patent.  If  let- 
ters patent  are  void  because  the  device  or  contrivance  described  therein 
is  not  patientable,  it  is  the  duty  of  the  court  to  dismiss  the  cause  on  that 
ground  whether  the  defense  be  made  or  not.  It  would  ill  become  a  court 
of  equity  to  render  money  decrees  in  favor  of  a  complainant  for  the  in- 
fringement of  a  patent  which  the  court  could  see  was  void  on  its  face  for 
want  of  invention.  Every  suitor  in  a  cause  founded  on  letters  patent 
should,  therefore,  understand  that  the  question  whether  his  invention 
is  patentable  or  not,  is  always  open  to  the  consideration  of  the  court, 
whether  the  point  is  raised  by  the  answer  or  not. 

We  have  considered  the  alleged  improvements  described  in  letters 
patent  set  out  in  complainant's  bUl,  and  agree  with  the  conclusion 
reached  by  the  circuit  court  that  neither  of  them  involves  invention, 
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and  that  both  the  letters  patent  are,  therefore,  void.  A  glance  at  the 
specification  and  claim  of  the  patent  granted  to  the  complainant,  Slaw*' 
son,  shows  that  the  invention  described  therein  consists  simply  in 
the  placing,  in  the  ordinary  fare-box  nsed  on  street  cars  and  omni- 
bases,  of  a  glass  panel  opposite  to  the  glass  panel  next  the  driver, 
usaaUy  inserted  in  saoh  boxes.  The  patent  does  not  cover  the  fare- 
box  ;  it  does  not  cover  the  insertion  in  the  side  of  the  fare-box  next 
the  driver  of  a  glass  panel,  nor  a  combination  of  these  two  elements. 
It  consists  merely  in  patting  an  additional  pane  of  glass  in  the  fare- 
box  opposite  the  side  next  the  driver,  so  that  the  passengers  can 
through  it  see  the  interior  of  the  box.  Such  a  contrivance  does 
not  embody  or  require  invention.  It  requires  no  more  invention  than 
the  placing  of  an  additional  pane  of  glass  in  a  show-case  for  the  dis- 
play of  goods,  or  the  putting  of  an  additional  window  in  a  room  op- 
posite one  already  there.  It  would  occur  to  any  mechapi(^  engaged 
in  constructing  fare-boxes  that  it  might  be  advantageous  to  insert 
two  glass  panes, — one  next  the  driver  and  the  other  next  the  interior 
of  the  car.  But  this  would  not  be  invention  within  the  meaning  of 
the  patent  law.  HotchkUt  v.  Greenwood,  11  How.  237;  Phillips  v. 
Page,  24  How.  167;  Dunbar  v.  Myers,  u2)i  supra.  It  is  not  a  combina- 
tion of  the  fare-box,  having  one  glass  panel  with  an  additional  glass 
panel,  but  is  a  mere  duplication  of  the  glass  panel.  Doubtless,  a 
fare-box  with  two  glass  panels,  arranged  as  described  in  the  patent,  is 
better  than  a  fare-box  with  only  one.  But  it  is  not  every  improve* 
ment  that  embodies  a  patentable  invention.  This  rule  was  fairly 
illustrated  in  the  case  of  Stimpson  v.  Woodman,  10  Wall.  117,  in  which 
it  was  held  that  where  a  roller,  in  a  particular  combination,  had  been 
used  before  without  particular  designs  on  it,  and  a  roller,  with  do- 
signs  on  it,  had  been  used  in  another  combination,  it  was  not  a  pat- 
entable invention  to  place  designs  on  the  roller  in  the  first  combina- 
tion, and  that  such  a  change,  with  the  existing  knowledge  in  the  art. 
involved  simply  mechanical  skill,  which  is  not  patentable. 

In  Brown  t.  Piper,  vin  supra,  it  was  said  that  when  the  invention 
was  simply  the  application  by  the  patentees  of  an  old  process  to' a 
new  subject,  without  any  exercise  of  the  inventive  faculty,  and  with- 
out the  development  of  any  idea  which  could  be  deemed  new  and  orig- 
inal in  the  sense  of  the  patent  law,  it  was  not  patentable;  and  it  was 
held  that  the  application  of  a  process  for  preserving  meats  and  fruit, 
which  bad  previously  been  used  for  preserving  other  perishable  sub- 
stances, was  not  patentable. 
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A  ease  mtioh  in  point  was  decided  by  this  ooiirt  at  the  present 
term, — Atlantic  Workt  t.  Brady,  [ante,  225,] — ^in  which  Mr.  Justice 
BbadiiET  said :  "The  design  of  the  patent  laws  is  to  reward  those 
who  make  some  sabstantial  discovery  or  invention  which  adds  to  our 
knowledge  and  makes  a  step  in  advance  in  asefol  arts.  It  was  never 
their  object  to  grant  a  monopoly  for  every  trifling  device,  every 
shadow  of  a  shade  of  an  idea  which  would  naturally  and  spontane- 
ously occur  to  any  skilled  mechanic  or  operator  in  the  ordinary  prog- 
ress  of  manufactures."  And  it  was  held  that  the  placing  of  a  screw 
for  dredging  at  the  stem  of  a  screw-propeller,  when  the  dredging  had 
been  previously  accomplished  by  turning  the  propeller  stem  foremost 
and  dredging  with  the  propelling  screw,  was  not  a  patentable  inven- 
tion. These  authorities,  and  others  that  might  be  cited,  are  adverse 
to  the  appellant's  case,  and  clearly  show  that  the  contrivance  covered 
by  the  patent  issued  to  him  does  not  embody  a  patentable  invention. 
The  same  authorities  apply  with  equal  force  to  the  patent  for  light- 
ing the  interior  of  the  fare-box  at  night  by  nsing  the  head-light  of 
the  car  for  that  purpose.  The  elements  of  the  contrivance,  namely, 
the  fare-box,  the  head-light,  and  the  reflector,  are  all  old.  What  ia 
covered  by  the  patent  is  simply  the  making  of  an  aperture  in  the  top 
of  the -fare -box,  and  turning  the  rays  of  the  head-lamp  through  it 
into  the  box  by  means  of  a  reflector.  In  other  words,  it  is  the  turn- 
ing of  thfi  rays  of  light  to  the  spot  where  they  are  wanted  by  means 
of  a  reflector,  and  taking  away  an  obstruction  to  their  passage.  The 
facts  of  general  knowledge  of  which  we  take  judicial  notice  (Taylor, 
Ev.  §  4,  note  2;  Brown  v.  Piper,  vhi  tupra)  teach  us  that  devices 
similar  to  this  are  as  old  as  the  use  of  reflectors.  The  new  appli- 
cation of  them  does  not  involve  invention.  We  are  of  opinion  that 
there  was  nothini;  patentable  in  the  oontrivanoe  described  in  the  sec- 
ond patent. 

The  result  of  onr  views  if  ttmt  the  deoz«e  of  the  circuit  oourt  waa 
right  and  most  b«  afi&imed. 
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(108  U.  B.  SOS) 

Btabik  v.  Tmi  Jebsb  WiLLiiJfsoN,  Jr.,  her  TaeUe,  eto. 

(April  2S,  188S.) 

Atpbaii  nr  AinciBAi.TT— Golusioit— Burr  nr  Bxm— Mattkb  m  Dibfdtb  Lsn 

TsAX  |S,000— LiABiuTr  or  Glaikaht  or  Pkbsoham— Owctrbkif  Uvbi 

ArraAB  BT  Bbooxd— Act  of  Fbbbdabt  16, 187S,  i  8. 

Hie  libelant  In  a  suit  i»  rtm,  in  admiralty,  against  a  Tessel,  for  damages  growing 
ont  of  a  collision,  claimed,  In  his  libel,  to  recover  |27,000  damages.  After  tlie 
attachment  of  the  vessel  in  the  district  court,  a  stipulation  in  the  sum  of  $2,100, 
as  her  appraised  value,  was  given.  The  libel  having  been  dismissed  by  the 
circuit  court,  on  appeal,  the  lil>e1ant  appealed  to  this  court.  Sdd,  that  the 
matter  in  dispute  diid  not  exceed  the  sum  or  valne  of  (5,000,  exclusive  of  costs, 
as  required  by  section  8  of  the  act  of  Februaiy  16, 187S,  (18  St.  at  Large,  316,) 
and  that  this  court  had  no  jurisdiction  of  the  appeal. 

A  decree  against  the  vessel  for  $27,000  would  not  establish  the  liability  of  the 
claimant  to  respond  for  that  amount  in  perioTMm,  unless  he  was  the  owner  of 
the  vessel  at  the  time  of  the  collision,  and  that  fact  must  appear  by  the  record, 
in  order  to  be  so  far  a  foundation  for  such  liability  as  to  authorize  this  court 
to  consider  the  $27,000  as  the  value  of  the  matter  in  dispute  on  said  appeal. 

Appeal  from  the  Oironit  Court  of  the  United  States  for  the  Booth- 
em  Distriot  of  New  Tork. 

B.  D.  Benedict,  for  appellant. 

H.  J.  Scudder,  for  appellee. 

BiiATCHTOBB,  3.  TMs  is  a  suit  in  rem;  in  admiralty,  to  recover  dam- 
ages  for  a  collision,  brought  in  the  distriot  court,  where  the  libel  was 
dismissed.  The  decree  was  affirmed  by  the  oircnit  coart,  on  appeal, 
and  the  libelant  has  appealed  to  this  ooort.  The  amount  of  dam- 
ages claimed  in  the  libel  is  $27,000.  The  collision  occurred  on  the 
second  of  November,  1875.  The  libel  was  filed  on  the  fifth  day 
of  the  same  month,  and  the  vessel  was  attacljed,  under  process, 
on  the  same  day.  On  the  9th,  Richard  H.  Beward,  describing  him- 
self as  master  of  the  schooner  sued,  filed  a  claim  to  her,  in  which  he 
stated  that  he  intervened,  as  agent  of  the  owners  of  the  schooner,  "for 
the  interest  of  Daniel  Maroy,  William  H.  Bise,  and  others,  owners  of 
said  schooner,"  in  her,  and  made  claim  to  her,  and  averred  that  he 
was  in  possession  of  her  when  she  was  attached,  and  that  "the  per- 
sons  above  named  and  others  are  the  true  and  bona  fide  owners'*  of 
her,  and  that  no  other  person  "is"  her  owner.  The  master  signed 
the  claim  as  "agent,"  and  made  oath  to  it  "that  the  owners  of  said 
schooner  reside  in  Portsmouth,  New  Hampshire,  and  Eittery,  Maine, 
and  that  this  deponent  is  dnly  authorized  to  put  in  this  claim  in  be- 
half of  the  owners  of  the  said  schooner,"  etc.     On  the  twelfth  of  No- 
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vember,  the  value  of  the  schooner  was  fixed  by  appxaisement  at  the 
sum  of  $2,100,  and  a  stipulation  for  value  in  ihat  amount  was 
entered  into  pursuant  to  the  rules  and  practice  of  the  district  court, 
signed  "W.  H.  Sise  &  Co.,  by  B.  H.  Seward,"  and  also  signed  by  two 
sureties,  not  claimants.  A  stipulation  for  costs,  entered  into  on 
behalf  of  the  claimants,  on  November  9th,  pursuant  to  the  rules  and 
practice  of  the  district  court,  recites  that  a  claim  had  been  filed  in 
the  cause  "by  Daniel  Maroy,  William  H.  Sise,  and  others,  owners  of 
said  vessel,"  etc.  The  answer,  which  was  sworn  to  December  18, 
1875,  purports  to  be  the  answer  of  17  persons,  (two  of  whom  are 
Daniel  Marcy  and  William  H.  Sise,)  whom  it  states  to  be  "claimants 
of  the  schooner"  and  "respondents,"  and  the  answer  speaks  of  the 
vessel  as  the  "respondents'  schooner."  The  oath  to  the  answer  is 
made  by  a  person  who  swears  that  be  is  "agent  for  the  schooner," 
"and  transacts  business  for  her  owners,"  and  "that  the  owners  are 
not,  nor  is  either  of  them,  or  the  master  thereof,  within  this  district." 
-  The  appellees  moved  to  dismiss  the  appeal  for  want  of  jurisdiction 
in  this  court  to  entertain  it,  on  the  ground  that  the  matter  in  dispute 
does  not  exceed  the  sum  or  value  of  $5,000,  exclusive  of  costs, 
as  required  by  section  3  of  the  act  of  February  16,  1875,  (18  St. 
at  Large,  c.  77,  p.  316.)  We  have  held,  at  this  term,  on  a  full 
review  of  the  subject,  in  Hilton  v.  Dickinson,  [ante,  424,]  that  while 
we  have  jurisdiction  of  a  writ  of  error  or  appeal  by  a  plaintiff  below 
when  he  sues  for  as  much  as  or  more  than  our  jurisdiction  requires 
and  recovers  nothing,  the  actual  matter  in  dispute  in  this  court,  as 
shown  by  the  record,  and  not  alone  the  damages  alleged  or  prayed 
for  in  the  declaration,  must  be  looked  to  in  determining  the  question 
of  jurisdiction.  We  have  also  held,  in  Toum  of  Elgin  v.- Marshall, 
106  U.  S.  578,  [S.  C.  1  Sup.  Ct.  Rep.  484,]  that  the  required  valua- 
tion is  limited  to  the  matter  in  dispute  in  the  particular  suit  in  which 
the  jurisdiction  is  invoked;  that  any  estimate  of  value  as  to  any 
matter  not  actually  the  subject  of  that  suit  must  be  excluded;  and 
that  there  cannot  be  added  to  the  value  of  the  matter  determined  in 
that  suit  any  estimate  in  money,  by  reason  of  the  probative  force  of 
the  judgment  itself  in  some  subsequent  proceeding.  As  is  remarked 
in  the  latter  case:  "The  value  of  the  judgment,  as  an  estoppel,  de- 
pends upon  whether  it  could  be  used  in  evidence  in  a  subsequent 
action  between  the  same  parties." 

In  the  present  case,  although  the  libelant  may  recover  $27,000 
against  the  vessel,  because  he  demands  that  amount  against  her,  it 
is  plain  that  he  cannot  recover,  on  the  stipulation  for  value,  which 
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represents  her,  more  than  |2,100,  and  cannot  recover  against  the 
sureties  in  the  stipulation  more  than  that  amoant.  Therefore,  this 
being  a  suit  in  rem  only,  the  value  of  the  vessel,  represented  by  the 
stipolaiion,  is  all  that  is  in  dispute,  because  that  is  all  the  libelant 
can  obtain,  or  the  stipulators  can  lose,  in  this  suit. 

The  libelant  contends,  however,  that  a  decree  for  him  for  $27,000 
against  the  vessel  would  establish  the  liability  of  the  claimants  for 
that  amount.  But  it  could  not  be  contended  that  this  would  be  so 
in  any  case  but  one  where  the  claimants  were  alleged  and  shown  to 
have  been  the  owners  of  the  vessel  sued,  at  the  time  of  the  collision. 
In  the  case  of  The  Enterprise,  2  Curt.  317,  the  record  showed  that 
the  claimant  of  the  vessel  was  an  owner  of  her  during  the  voyage  for 
which  the  wages  sued  for  were  claimed,  and  that  by  his  answer  he 
contested  in  that  character  the  right  to  wages.  Fox  these  reasons  it 
was  held  that  the  decree  in  the  suit  in  rem  bound  him  personally,  as 
res  adjudieata:  that  a  libel  in  personam  against  him  would  lie  to  exe- 
cute that  decree;  and  that  the  matter  in  dispute  in  that  case  was  not 
the  vessel  or  the  existence  of  a  lien  on  her.  The  proceeds  of  the  sale 
of  the  vessel  were  $13.90,  the  decree  was  for  more  than  $50,  and 
$50  was  the  amount  necessary  for  jurisdiction  on  an  appeal.  Under 
these  circumstances  an  appeal  was  allowed. 

There  is  no  allegation  in  the  libel  in  this  case,  as  to  who  were 
the  owners  of  the  vessel  at  the  time  of  the  collision,  and  nothing  is 
set  forth  therein  as  a  foundation  for  any  ultimate  recovery  against 
any  particular  persons,  as  such  owners,  of  so  much  of  the  $27,000 
claimed  as  may  exceed  the  appraised  value  of  the  vessel.  Bule  15, 
in  admiralty,  provides  that  "in  all  suits  for  damage  by  collision,  the 
libelant  may  proceed  against  the  ship  and  master,  or  against  the  ship 
alone,  or  against  the  master  or  the  owner  alone,  in  personam."  This 
rule,  as  is  well  settled,  excludes  the  joining  in  one  suit  of  the  vessel  and 
her  owners;  but  it  does  not  prevent  the  introduction  into  the  libel 
of  allegations  as  to  the  ownership  of  the  vessel  at  the  time  of  the 
collision,  with  a  view  to  a  proceeding  to  obtain  such  ultimate  relief 
in  personam,  on  the  basis  of  a  recovery  in  rem,  as  the  libelant  may 
be  entitled  to.  Nor  is  there  in  the  record  in  this  case  anything 
which  can  be  held  to  establish,  as  against  the  claimants  of  the  ves- 
sel, though  they  were  her  owners  when  the  claim  was  filed,  that  they 
were  her  owners  at  the  time  of  the  collision,  and  so  in  a  position  to 
be  liable  to  respond  in  personam  for  the  damages  suffered  by  the 
libelant,  in  a  proper  proceeding  in  personam. 
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If  the  libelant  bad  recovered  more  than  $6,000  in  this  pase,  in  thu 
ciioait  court,  against  the  vessel,  the  claimants  could  not  have  ap- 
pealed to  this  court,  because,  for  the  reasons  above  set  forth,  the 
amount  in  dispute  would  have  been  only  $.3,100,  on  the  riscord  as  it 
stands.  As  vre  held  in  HUton  v.  Dickinson,  vbi  supra,  the  statute  does 
not  give  to  the  plaintiff  an  advantage  over  the  del endant^  under  the 
same  cironmstances. 

The  appeal  is  dismissed  for  want  of  jurisdiction. 


<107  V.  B.  WO 

Ujssiorabt  Booistt  or  M.  E.  Ghuboh  v.  Dalles  Citt.* 

(A.pril  le.  1888.) 

Fdblio  Lakim— Titls  to  Labim  IK  Obbooit— RiaKn  om  Bbttlbbs  ok  Public 

Laxm  which  have  not  bbxs  Subyktbd,  Ofknsd  to  Sbttlbmsnt, 

PBE-BUFTiozr,  OB  EsTBT— Tbnantb  bt  BwrMRAiiam 

DUBIKa  OOODFAXOT. 

Persons  settling  on  public  lands,  not  yet  hsTing  anj  territorial  government,  nndei 
the  laws  of  the  United  States,  and  which  have  not  been  surveyed,  opened  to 
settlement,  pre-emption,  or  entry,  acquire  no  rights  thereby  against  the  goT- 
emment,  and  no  rights  under  the  laws  of  the  United  States  as  against  any  one 
else  to  the  possession  of  the  land  in  his  actual  occupancy,  except,  and  only  so 
long  as,  such  occupancy  continued ;  they  are  merely  tenants  by  sufferance,  and 
the  most  they  can  claim  is  the  right  of  actual  occupancy  as  against  other  set- 
tlers. Such  an  occupant  could  yield  his  right  of  actual  possession  to  anothw 
settler,  but  he  could  convey  no  other  interest  in  the  land.  A.ccording  to  the 
decision  of  the  supreme  court  in  21  How.  293,  congress  passed  no  law  in  any- 
wise affecting  title  to  lands  in  Oregon  till  the  passage  of  the  act  of  September 
27, 1850,  and  prior  to  that  date  no  one  could  acquire  any  title  to  or  interest  in 
the  public  lands  in  that  territory.  s^ 

The  act  of  August  14,  1848,  organizing  the  territoty  of  Oregon,  confirmed  and 
established  title  to  land  occupied  at  that  date  as  missionary  stations  amoag  the 
Indians,  but  this  act  can  confer  no  title  upon  those  who  had  occupied  lands  in 
that  territory  but  had  abandoned  them  prior  to  the  passage  of  the  act  and  had 
never  resumed  occupancy. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Oregon. 

This  was  a  bill  in  equity  filed  by  Dalles  City,  a  municipal  corpora- 
tion  organized  under  the  laws  of  the  state  of  Oregon,  against  the 
Missionary  Society  of  the  Methodist  Episcopal  Church,  a  corporation 

«S.  0.  6  Fed.  Bep.  356,  affirmed. 
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3irganized  under  the  laws  of  the  state  of  New  Tork.     The  following 
facts  were  disclosed  bj  the  pleadings  and  evidence : 

The  complainant  was  incorporated  by  an  act  of  the  legislature  of  Oregon 
passed  January  26, 1857,  whicti  was  ^erwarda  amended  by  an  act  passed 
January  20, 1869.  By  the  last-named  act  the  boundaries  of  Dalles  City  were 
established.  Long  prior  to  the  passage  of  said  acts  of  incorporation,  to-wit, 
in  the  year  1852,  a  large  portion  of  the  land  within  said  boundaries  was  set- 
tled upon  and  occupied  as  a  town-site  for  the  purposes  of  business  and  trade, 
and  not  for  agriculture,  and  has  been  so  occupied  ever  since  that  time.  Dur- 
ing the  year  1855  thelawfully-constitnted  authorities  of  the  county  of  Wasco, 
within  which  Dalles  City  was  situate,  caused  the  land  so  occupied  to  be  sur- 
veyed and  platted  into  lots,  blocks,  streets,  and  alleys,  and  the  plat  thereof  to 
be  recorded  in  the  recorder's  ofiBce  of  said  county.  A  surrey  was  made  by  the 
United  States  of  the  lands  so  oconpied  as  a  town-site  and  such  survey  was 
approved  on  February  4,  1860,  and  on  April  19, 1860,  the  corporate  authori- 
ties of  Dalles  City  entered  at  the  land-otBce  of  the  United  States  in  Oregon 
City  the  fractional  north-west  quarter  of  section  3,  in  township  1,  of  range  13 
E.,  containing  112  acres,  in  trust  for  the  several  use  and  benefit  of  the  occu- 
pants thereof,  according  to  their  respective  interests.  All  this  was  done  in 
pursuance  of  the  act  of  congress  approved  May  23, 1844,  and  of  the  act  of 
July  17, 1854,  (10  St.  305,)  by  which  the  provisions  of  the  act  first  named 
were  extended  to  the  territory  of  Oregon.  The  said  fractional  quarter  is  ttie 
land  occupied  by  Dalles  City  as  a  town-site.  The  corporate  authorities  paid 
to  the  receiver  of  the  laad-offlce  81.25  per  acre  for  said  fractional  quarter, 
and  Dalles  City  claimed  to  have  thereby  acquired  title  thereto  in  trust  as 
aforesaid. 

The  defendant,  the  Missionary  Society  of  the  Methodist  Episcopal 
Ghnroh,  claimed  to  own  in  fee-simple  a  tract  of  land  containing  643 
^ores  and  37-100  of  an  acre,  for  which  a  patent  was  issaed  to  it  by 
the  United  States  on  Joly  9,  1875.  The  land  described  in  the  pat- 
ent included  the  fractional  quarter  to  whioJi  Dalles  City  claimed  title 
and  of  which  it  was  in  possession.  The  bill  filed  in  this  case  asserted 
the  validity  of  the  title  of  Dalles  City,  the  complainant,  to  said  frac- 
tional quarter,  and  averred  that  the  patent  for  643  acres  and  37-100 
of  an  acre,  which  included  said  fractional  quarter,  was  improvidently 
issued  to  the  Missionary  Society  in  violation  of  the  rights  of  com- 
plainant, and  prayed  for  a  decree  declaring  the  complainant  to  be 
the  owner  of  said  fractional  quarter  in  trust  for  the  use  and  benefit 
of  the  owners  and  occupants  thereof,  declaring  that  the  defendant 
held  the  legal  title  in  trust  for  the  complainant,  and  directing  it  to 
make  a  conveyance  to  the  complainant  therefor,  to  be  held  by  it  in 
trust  for  the  respective  oooupants  thereof.  Upon  final  hearing  the 
circuit  court  rendered  a  decree  in  favor  of  the  complainant,  In  ao- 
T.2— 48 
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ooidanoe  viih  the  prayer  of  the  bill.    This  appeal  is  proseonted  to 
reverse  that  decree. 

E.  L.  Fancher,  for  appellant. 

Jas.  K.  Kelly  and  John  H.  Mitchell,  for  appellee. 

Wood,  J.  It  is  clear,  and  does  not  seem  to  be  disputed,  that  the 
title  of  the  appellee  to  the  fractional  quarter  of  land  described  in  the 
bill  is  a  good  and  valid  title  against  all  the  world,  unless  it  be  the 
appellant,  the  Missionary  Society  of  the  Methodist  Episcopal  Church. 
The  title  of  appellee  was  acquired  by  virtue  of  an  entry  made  at  the 
proper  land-ofiBce,  in  pnrsuanoe  of  the  provisions  of  two  acts  of  eon* 
gress, — one  passed  May  23, 1844,  (5  St.  657,)  and  the  other  July  17, 
1854,  (10  St.  305.)  The  controversy  in  the  case  arises  upon  the 
claim  of  the  appellant,  which  contends'  that  its  title  is  better  and  su- 
perior to  that  of  the  appellee. 

The  patent  from  the  United  States  to  the  Missionary  Society  of 
the  Methodist  Episcopal  Ohuroh  for  the  lands  in  controversy  was 
issued  by  virtue  of  sectic'u  2447  of  the  Revised  Statutes,  and,  as 
directed  by  that  section,  declared  as  foUows:  "That  this  patent  shall 
only  operate  as  a  relinquis&ment  of  title  on  the  part  of  the  United 
States,  and  shall  in  no  manner  mterfere  with  any  valid  adverse  right 
to  the  same  land,  nor  be  construed  to  preclude  a  legal  investigation 
and  decision  by  the  proper  judicial  tribunal  between  adverse  claim- 
ants to  the  -same  land." 

It  is,  therefore,  dear  that  the  patent  does  not  conclude  this  con- 
troversy, and  that  if  the  United  States  had,  at  the  date  of  the  pat- 
ent, no  title  to  the  lands  described  therein,  the  patent  conveyed  none 
to  the  defendant.  But  both  parties  contend  that  they  had  tioquired 
the  title  of  the  United  States  long  before  the  date  of  the  patent.  As 
the  appellee  is  conceded  to  have  prima  fade  a  good  title,  the  appellant 
is  driven  to  show  a  better  title,  independently  of  the  patent.  This  it 
has  undertaken  to  do.  The  only  question  in  the  case,  therefore,  is, 
has  it  succeeded  in  establishing  a  title  to  the  premises  superior  to 
that  under  which  the  appellee  claims,  and  by  virtue  of  which  it  is  in 
possession  ? 

The  appellant  asserts  title  under  the  provisions  of  the  first  section 
of  an  act  of  congress  passed  August  14,  1848,  entitled  "An  act  to 
establish  the  territorial  government  of  Oregon,"  (9  St.  823.)  This 
section,  among  other  things,  declared  "that  the  titie  to  the  land,  not 
exceeding  640  acres,  now  occupied  as  missionary  stations  among  the 
Indian  tribes  in  said  territory,  together  with  the  improvements  thereon, 
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be  confirmed  and  established  in  the  several  religions  sooieties  to  which 
said  missionary  stations  respeotively  belong."  The  appellant  con« 
tends  that  on  Angnst  14,  1848,  it  was,  within  the  meaning  of  the 
statute,  oooupjing  as  a  missionary  station  among  the  Indian  tribes 
of  Oregon  the  lands  now  in  dispute.  Whether  this  contention  is  well 
fonnded  is  the  taming  point  of  the  controversy. 

It  appears  from  the  testimony  in  the  record  that  in  the  year  1886 
or  1887  a. missionary  station  was  established' by  the  Missionary 
Society  of  the  Methodist  Episcopal  Church,  under  the  superintend- 
ence of  the  Bev.  Jason  Lee,  on  the  lands  now  in  controversy,  situate 
on  the  Colombia  river,  east  of  the  Cascade  moontains,  at  a  place 
then  called  Wascopum,  but  since  then  known  as  the  Dalles.  In  1844 
Lee  was  succeeded  by  the  Bev.  George  Gary,  who  continued  to  be  the 
snperintendent  of  the  station  until  July,  1847,  when  he  was  succeeded 
by  Bev.  WiUiam  Boberts.  At  this  time  there  were  at  the  station  a 
two-story  dwelling-house,  a  school-house,  which  was  used  also  as  a 
church,  a  store-house,  with  cellar  underneath,  a  barn,  some  farming 
lands  inclosed,  and  fanning  utensils. 

In  August,  1847,  Mr.  Boberts,  being  stiU  the  superintendent  of' 
the  station,  tr^sferred  it  to  Dr.  M.  Whitman,  who  was  a  missionary 
of  the  Presbyterian  Missionary  Society,  known  as  the  American  Board 
of  Commissioners  for  Foreign  Missions.  An  account  of  this  transfer 
is  given  in  the  testimony  of  Mr.  Boberts,  as  follows : 

"  In  August,  1847, 1  transferred  the  said  station  into  the  hands  of  Dr.  M. 
Whitman,  at  tlie  assent  of  the  A.  B.  C.  F.  M.  Tlie  mission  station  was  placed 
in  his  hands  on  the  conditions  and  with  the  understanding  that  it  should  be 
occupied  by  them  for  the  use  and  benefit  of  the  Indians  residing  in  that 
place  and  vicinity.  For  the  movable  property  they  were  to  pay  such  an 
amount  as  might  mutually  be  agreed  upon.  For  the  station  itself  they  were 
to  give  no  compensation,  the  understanding  being  all  the  while  that  the  mis- 
sion was  to  be  maintained  by  them  for  tlie  use  and  benefit  of  the  Imlians,  in 
a  religious  point  of  view,  which  included  the  education  of  the  children,  the 
instruction  of  the  Indian  parents  in  all  matters  pertaining  to  their  religious 
interests  and  temporal  well-being.  The  reasons  for  the  transfer  without 
compensation  were  briefly  these:  The  Methodist  mission  had  but  one  sta- 
tion east  of  the  Cascades,  and  more  work  in  the  Willamette  than  they  could 
well  attend  to.  The  American  Board  had  three  stations  in  the  upper  country, 
and  it  was  quite  desirable  for  them  to  have  the  Dalles  also,  as  it  was  the  key  to 
that  entire  region,  and  as  an  act  of  Christian  regard  and  conQdence  the  trans- 
fer was  thus  made." 

"The  amount  which  Dr.  Whitman  was  to  pay  for  the  movable  property 
was  subsequently  fixed  at  a  fraction  over  9600.  This  included  a  large  canoe, 
farming  utensils,  fanning-mill,  some  wheat,"  etc 
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Payment  of  the  |600  was  made  by  a  draft  diawn  by  Dr.  Whitman, 
dated  in  September,  1847,  upon  the  Ameiioan  Board.  Mr.  Roberts, 
the  Rev.  Alvin  F.  Waller,  and  Mr.  Brewer — the  latter  two,  op  to  the 
date  of  the  transfer,  having  been  in  the  occupancy  of  the  mission — 
left  the  station  immediately  after  the  transfer  and  went  down  the 
Golnmbia  river.  They  carried  off  their  movable  property  which  had 
not  been  sold  to  Dr.  Whitman.  Dr.  Whitman,  to  whom  the  station 
had  been  transferred,  remained  there  a  few  days^  and  then  returned 
to  his  home  at  Wailatpn,  distant  abont  140  miles.  He  left  his 
nephew,  Ferrin  B.  Whitman,  a  youth  17  years  of  age,  at  the  Dalles, 
in  possession  of  the  buildings  which  had  been  occupied  by  the  Meth- 
odist missionaries.  On  Novetuber  29,  1847,  Dr.  Whitman  was,  with 
his  family  and  a  number  of  other  persons,  murdered  by  the  Caynse 
Indiana  at  his  home  at  Wailatpu.  When  news  of  this  massacre 
reached  Ferrin  B.  Whitman,  he  abandoned  the  Dalles  and  went  down 
the  Columbia  river,  leaving  no  one  in  the  occupancy  of  the  station. 
After  the  transfer  of  the  station  by  Roberts  to  Whitman  in  August, 
1847,  the  record  does  not  show  that  any  missionary  labors  were  ever 
performed  at  the  Dalles,  either  by  the  Methodist  society  or  the 
American  Board,  except  two  or  three  religious  services  held  by  Mr. 
Waller,  in  June,  1850,  when  he  went  to  the  Dalles  to  show  Mr. 
Roberts  the  boundaries  of  the  mission  claim.  After  the  month  of 
August,  1847,  no  person  representing  the  Methodist  Missionary  So- 
ciety,  and  after  December,  1847,  no  person  representing  the  Ameri- 
can Board,  ever  occupied  the  missionary  station  at  the  Dalles.  The 
reason  assigned  by  the  appellant  why  the  American  Board  abandoned 
the  station  and  why  possession  of  it  was  not  resumed  by  the  Meth- 
odist Society  was  the  fear  of  Indian  hostilities.  It  follows  that  on 
August  14,  1848,  when  the  act  to  organize  the  territory  of  Oregon 
was  passed,  the  station  was  not  in  the  occupancy  of  any  one  repre- 
senting either  of  the  missionary  societies. 

About  the  last  of  February  or  the  first  of  March,  1849,  Messrs. 
Walker,  Spaulding,  and  Eels,  three  missionaries  of  the  American 
Board,  delivered  a  writing  to  Mr.  Roberts  in  which  they  "offered  for 
his  acceptance  the  mission  station  at  Wascopum,  near  thd  Grand 
Dalles  of  the  Columbia  river,"  and  proposed  "that  it  be  retransferred 
to  the  Oregon  Mission  of  the  Methodist  Episcopal  Church  in  the  same 
manner  in  which  it  was  received  by  the  Oregon  Mission  of  the 
American  Board  of  Commissioners  for  Foreign  Missions."  The  draft 
given  to  Mr.  Roberts  for  the  movable  property  at  the  Dalles,  sold  by 
'  him  to  Dr.  Whitman  in  August,  1847,  was  delivered  up,  it  having 
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never  been  paid.  The  appellant  did  not  resume  missionary  work  at 
the  Dalles  after  this  attempt  to  retransfer,  nor  did  it  take  possession  of 
the  premises.  In  Jane,  1850,  Mr.  Roberts  returned  to  the  Dalles  for 
the  purpose  of  making  a  survey  of  the  640  acres  which  he  proposed 
to  claim  for  the  Missionary  Society  of  the  Methodist  Episcopal 
Church  under  the  act  of  1848.  He  made  a  survey' and  had  it 
recorded.  On  February  28,  1859,  several  years  after  the  lands  in 
controversy  had  been  entered  and  paid  for  by  Dalles  City,  the  Ameri- 
can Board  delivered  to  the  Missionary  Society  of  the  Methodist 
Episcopal  Church  a  release  of  aU  their  right  and  title  to  "the  prop- 
erty  in  the  vicinity  of  the  Dalles  on  the  Colombia  river,  known  as 
the  '  mission  property.'  " 

The  question  is  presented  whether,  upon  these  facts,  the  appellant, 
the  Missionary  Society  of  the  Methodist  Episcopal  Church,  has  shown 
a  better  title  to  the  lands  in  controversy  than  that  of  Dalles  City,  the 
appellee.  The  title  claimed  by  appellant  is  based  entirely  upon  the 
first  section  of  the  act  of  August  14, 1848,  before  referred  to.  This 
was  a  public  grant.  In  the  case  of  Dubuque  d  P.  R.  Co.  v.  lAtchfield, 
23  How.  66,  it  was  said  by  this  court,  speaking  of  a  public  grant  of 
land :  "All  grants  of  this  description  are  strictly  construed  against  the 
grantees.  Nothing  passes  but  what  is  conveyed  in  clear  and  explicit 
language."  See,  also,  Jackson  v.  Lamphire,  8  Pet.  889 ;  Beaty  v. 
Lessee  of  Knowler,  4  Pet.  166;  Providence  Bank  v.  BUlings,  Id. 
614;  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  420;  Leaven- 
worth, etc.,  R.  Co.  V.  U.  8.  92  U.  B.  733. 

The  act  of  August  14,  1848,  confirms  and  establishes  title  to  land 
occupied  at  the  date  of  the  act  as  missionary  stations  among  the  In- 
dian tribes.  The  words  are  "now  occupied."  To  occupy  means  to 
bold  in  possession;  to  hold  or  keep  for  use;  as,  to  occupy  an  apart- 
ment. Webst.  Diet.  The  appellant  contends  that  this  act  con* 
fers  title  on  it  for  lands  which  it  did  not  occupy  at  the  date  of  the 
act,  but  which  it  had  voluntarily  abandoned  11  months  before,  and 
the  occupancy  of  which  it  never  resumed,  either  for  missionary  oi 
any  other  purposes.  Not  even  a  liberal  construction  would  support 
such  a  claim.  But  the  appellant,  conceding  that  it  was  not  in  the 
actual  occupancy  of  the  premises,  either  as  a  missionary  station  or 
otherwise,  at  the  date  of  the  passage  of  the  act,  nevertheless  insists 
that,  being  in  actual  occupancy  in  August,  1847,  it  transferred  ita 
rights  therein  to  the  American  Board,  on  condition  that  the  latter  s(V 
ciety  should  maintain  a  mission  there  for  the  benefit  of  the  Indiano, 
and  that,  as  the  American  Board  failed  to  maintain  such  a  mission 
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and  abandoned  the  premises,  the  rights  of  the  appellant  reverted  to 
it,  and  it,  therefore,  had  a  constructive  possession  when  the  act  of 
August  14,  1848,  was  passed,  which  brought  it  within  the  meaning 
of  the  act.    We  do  not  think  this  contention  can  be  sustained.    In 
the  first  place,  it  cannot  be  fairlj  inferred  from  the  testimony  in  the 
record  that  {he  transfer  of  the  missionary  station  was  a  conditional 
one,  and  that  it  was  any  part  of  the  contract  that  the  rights  of  the 
appellant  should  revert  to  it  if  the  condition  were  broken.    It  is  plain 
that  the  transfer  was  absolute.     Doubtless  it  was  the  expectation  of 
the  appellant  that  the  transferee  would  conduct  upon  the  premises  a 
mission  for  the  reUgious  benefit  of  the  Indians,  and  such,  doubtless, 
was  the  purpose  of  the  American  Board.    But  it  does  not  appear  to 
have  been  any  part  of  the  contract  that,  if  the  American  Board  failed 
to  carry  on  such  a  mission,  the  appellant  should  resume  possession. 
But,  conceding  that  such  was  the  understanding  between  the  par- 
ties,  there  is  still  a  fatal  obstacle  to  any  claim  on  the  part  of  the  ap- 
pellant.    When  the  appellant  was  in  the  occupancy  of  the  premises 
in  controversy,  and  when  it  made  the  transfer  of  possession  in  August, 
1847,  and  until  the  passage  of  the  act  of  August  14,  1848,  "to  estab- 
lish the  territorial  government  of  Oregon,"  that  part  of  the  country 
was  without  an  organized  territorial  government  under  the  laws  of  the 
United  States.     The  public  domain  which  was  included  within  the 
territory  of  Oregon  by  the  act  just  mentioned  had  not  then  been  sur- 
veyed, nor  was  it  open  to  settlement,  pre-emption,  or  entry.     Stark 
V.  Starrs,  6  Wall.  402.    The  title  was  in  the  United  States,  subject  to 
the  possessory  Indian  title  to  portions  of  the  territory,  and  there  was 
no  law  by  which  any  person  or  company  could  acquire  title  from  the 
government.     All  persons,  therefore,  who  settled  upon  the  public 
lands  acquired  no  rights  thereby  as  against  the  government.     They 
were  merely  tenants  by  sufferance.     The  most  they  could  claim  was 
the  right  of  actual  occupancy  as  against  other  settlers.     Such  an  oc- 
cupant could  yield  his  right  of  actual  possession  to  another  settler, 
but  he  could  convey  no  other  interest  in  the  land.    If  he  abandoned 
the  land  and  another  settler  occupied  it,  the  former  lost  all  right  to 
the  possession.     If  he  transferred  the  possession  to  another  and  the 
transferee  abandoned  the  land,  the  first  possessor  could  claim  no 
right  in  the  land  unless  he  again  took  actual  possession.     In  short, 
the  settler  had  no  right  as  against  the  government,  and  no  rights  un- 
der the  laws  of  the  United  States  as  against  any  one  else  to  the  pos- 
session of  the  land  in  his  actual  occupancy,  except  and  only  so  long 
as  such  occupancy  continued. 
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It  is  trae  that  before  the  passage  of  the  aot  of  August  14,  1848,  to 
organize  a  territorial  government  for  Oregon,  the  people  of  that  ter- 
ritory had,  in  Jane  and  Joly,  1845,  met  by  their  delegates  in  conven- 
tion,  and  adopted  laws  and  regulations  for  their  government  "until 
saoh  time,"  as  they  declared,  "as  the  United  States  of  America  extend 
jurisdiction  over  us."  In  this  plan  of  government  it  was  provided 
that  any  one  wishing  to  establish  a  claim  to  land  should  designate 
the  extent  of  his  claim  by  line  marks  and  have  it  recorded  in  the  office 
of  the  territorial  recorder.  The  appellant  cannot  derive  any  title 
from  this  regulation,  for  it  never  defined  the  extent  of  its  claim  by 
boundaries  and  never  recorded  the  same,  as  required  by  the  regula- 
tion, until  long  after  the  passage  of  the  act  of  August  14,  1848,  "to 
organize  a  territorial  government  for  Oregon."  That  act  in  its  four- 
teenth section  declared  as  follows:  "All  laws  heretofore  passed  in 
said  territory  making  grants  of  land,  or  otherwise  affecting  or  incum- 
bering the  title  to  lands,  shall  be,  and  are  hereby  declared  to  be,  null 
and  void." 

Referring  to  this  act,  this  court  declared  in  the  case  of  Lowmdale 
V.  Parrish,  21  How.  293,  that  congress  passed  no  law  in  anywise  af- 
fecting title  to  lands  in  Oregon  till  the  passage  of  the  aot  of  September 
27,  1850,  and  that  prior  to  that  date  no  one  could  acquire  any  title 
to  or  interest  in  the  public  lands  in  that  territory.  It  follows  that 
there  could  be  no  constructive  possession  of  the  public  lands.  When, 
therefore,  in  August,  1847,  the  appellant  voluntary  abandoned  its 
possession  of  the  lands  in  controversy  to  another  missionary  society 
it  lost  every  shadow  of  claim  thereto.  Its  right  was  a  mere  possess- 
ory right,  without  other  title.  It  had  no  rights  which  it  could  re- 
serve. When  the  American  Board,  m  December,  1847,  abandoned 
the  lands  in  controversy  the  appellant  had  no  rights  therein.  The 
reasons  which  induced  the  abandonment  of  the  lands  by  the  mission- 
ary societies — whether  a  new  policy  on  the  part  of  the  appellant,  or 
fear  of  the  Indians  on  the  part  of  the  Amiarican  Board — are  entirely 
immaterial.  When  the  lands  were  abandoned  for  any  reason  all 
right  in  them  was.  lost,  and  they  were  open  to  the  occupancy  of  any 
one  who  might  choose  to  take  and  hold  them.  The  method  adopted 
by  the  appellant  to  turn  over  the  station  to  the  American  Board  by 
an  actual  transfer  of  possession  was  as  effectual  as  any  could  be.  It 
could  be  done  only  by  yielding  the  actual  occupancy,  and  this  could 
not  be  effected  by  a  written  transfer.  It  could  be  accomplished  only 
by  the  going  out  of  one  party  and  the  going  in  of  the  other.  If  the 
appellant  had,  in  August,  1847,  executed  the  most  formal  deed,  con- 
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veying  the  lands  to  the  American  board,  and  had  stipnlated  therein 
that  on  f aUure  of  the  latter  to  maintain  a  mission  thereon  for  the  bene- 
fit of  the  Indians,  or  upon  its  abandonment  of  the  lands,  all  the  rights 
of  appellant  shonld  revert  to  it,  and  it  shoald  be  entitled  to  resume 
immediate  possession,  such  a  writing  would  have  been  inoperative  and 
futile.  The  appellant  had  no  rights  in  the  land  which  it  oould  con- 
vey, and  no  rights  which  it  could  reserve. 

These  views  are  supported  by  the  case  of  Siringfellow  v.  Cain,  99 
U.  S.  610,  brought  up  from  the  territory  of  Utah.  The  act  of  March 
2,  1867,  "^or  the  relief  of  inhabitants  of  cities  and  towns  upon  the 
public  lands,"  (14  St.  541,)  provided  that  whenever  any  portion  of 
the  pnblio  lands  of  the  United  States  had  been  settled  upon  as  a  town- 
site,  and  were  for  that  reason  not  subjeot  to  entry,  it  should  be  law- 
ful for  the  authorities  of  the  town  to  enter  the  lands  as  settled  upon 
in  trust  for  the  several  use  and  benefit  of  the  occupants  thereof,  the 
execution  of  which  trust  wtks  to  be  conducted  under  such  rules  as  the 
legislature  of  the  state  or  territory  might  prescribe.  Under  this  act, 
it  was  held  in  the  case  cited  that  where  a  party  had  been  in  the  occu- 
pancy of  a  lot,  but  prior  to  the  passage  of  the  act  voluntarily  with- 
drew therefrom  and  gave  it  up  to  others,  her  rights,  whic^  depended 
on  keeping  the  possession,  were  gone. 

The  appellant  contends  that  the  language  of  the  first  section  of  the 
act  of  August  14, 1848,  under  which  it  claims,  impUes  that  it  had  some 
title  to  the  lands  in  question  before  the  act  was  passed.  It  places  stress 
on  the  words  "that  the  title  to  the  lands  be  eonfirmed  and  established 
in  the  several  religious  societies  to  which  said  missionary  stations  re- 
spectively belong,"  and  says  there  must  have  been  some  previous 
title  which  oould  be  confirmed  and  established. 

We  have  seen  that  it  was  not  possible  to  acquire  any  title  as  against 
.the  United  States  before  the  passage  of  this  act.  If,  therefore,  the 
force  is  to  be  given  to  the  words  of  the  statute  which  the  appellant 
claims  for  them,  they  must  refer  to  the  possessory  title  under  the  reg- 
ulations above  mentioned  of  the  provisional  government.  But  no 
steps,  as  we  have  seen,  were  taken  by  appellant  to  establish  its  claim 
under  those  regulations.  It  had  simply  settled  upon  the  public  do- 
main as  a  tenant  by  sufferance,  without  authority  of  any  law  or  reg- 
ulation of  any  government,  and  had  done  no  act  by  which  it  could 
acquire  any  claim  of  title.  Whatever,  therefore,  may  have  been  the 
ease  with  other  missionary  societies,  the  appellant  had  no  title  of  any 
kind  which  could  be  confirmed  and  established  by  the  act  of  August 
14,  1848.    The  American  Board  was  in  no  better  position. 
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Neither  of  the  societies  acquired  any  title'ander  the  aot  of  1848. 
The  writing  exeonted  in  1849  by  Messrs.  Walker,  Spaalding,  and 
Eels,  and  the  release  made  by  the  American  Board  to  the  appellant 
in  1859,  after  Dalles  City  had  entered  and  paid  for  the  land,  and  the 
patent  of  the  United  States  in  1875,  which  was  a  mere  release,  con- 
veyed no  rights  to  the  appellant  in  the  lands  in  controversy. 

The  decree  of  the  oiiooit  ooort  was,  therefore,  right,  and  mast  be 
affirmed. 


(W7  U.  B.  «47) 

lIissiORABT  SooiBTT  or  M.  E.  Ghxtboh  v.  Ebult  and  others.* 
Qua  V.  EsLLT  and  another. 

(April  16,  1S83.) 

Appeals  from  the  Cirooit  Goort  of  the  United  States  for  the  Dis- 
trict of  Oregon. 

These  oases  were  in  all  respects  similar  to  the  case  of  Missionary 
Soc.  M.  E.  Church  t.  Dalles  City,  ante,  672,  except  that  the  appellees 
claimed  under  a  title  different  from  that  relied  on  by  Dalles  City. 
So  far  as  the  title  of  the  appellant  is  concerned,  they  were  tried  upon 
the  same  evidence  as  Missionary  Soc.  v.  Dalies  City,  supra.  It  fol- 
lows that  if  the  appellees  in  these  oases  show  an  equitable  title  in 
themselves,  the  decree  should  be  affirmed.  This  they  have  done. 
They  all  claim  title  under  one  Winsor  D.  Bigelow.  The  title  of 
Bigelow  was  derived  under  the  act  of  congress  of  September  27, 1850, 
(9  St.  496,)  commonly  called  the  donation  act.  This  aot  gave,  upon 
certain  conditions,  to  every  white  settler  upon  the  public  lands, 
above  the  age  of  18  years,  and  being  a  citizen  of  the  United  States, 
a  half  section  of  land,  if  he  were  a  single  man,  and  a  whole  section, 
if  be  were  a  married  man.  The  record  clearly  shows  a  full  compli- 
ance by  Bigelow  with  the  law,  and  establishes  his  right  to  the  lands 
in  controversy,  which  he  afterwards  conveyed  to  the  appellees  in 
these  eases.  The  decree  of  the  circuit  court  in  these  cases,  which 
was  similar  to  the  decree  in  Missionary  Soc,  v.  Dalies  City,  supra, 
was  therefore  right,  and  should  be  affirmed;  and  it  is  so  ordered. 

«&  C.  6  Fed.  Bep.  356. 
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TTbitbd  States  v.  Axbbobb.* 

April  23, 1883.) 

Fbbjubt— "DBGLASATion"  AXD  "Cbbtificultb  "— Seotioh  6393,  RsT.  St. 

The  words  "  declaration  "  and  "  certificate,"  as  used  in  section  6392  of  the  Revised 
Statutes,  are  not  used  as  terms  of  art  or  in  any  technical  sense,  but  are  used  in  the 
ordinary  and  popular  sense,  to  signify  any  statement  of  material  matters  of  fact 
sworn  to  and  subscribed  by  the  party  charged  with  perjury;  and  if  he  did  not 
believe  such  matters  to  be  true  when  he  swore  to  and  subscribed  the  statement 
that  they  were  true,  he  is  guilty  of  perjury  as  declared  in  that  section. 

On  a  Certificate  of  Division  in  Opinion  between  the  Jndges  of  the 
Cirooit  Court  of  the  United  States  for  the  Southern  District  of  Ohio. 

Sol.  Oen.  PhilUps,  for  the  United  States. 

Geo.  HoeuUy,  E.  M.  Johnson,  and  Edward  Colston,  for  Ambrose. 

MiLuss,  J.  This  case  oomes  before  us  on  a  oertificate  of  division 
of  opinion  between  the  judges  holding  the  eircoit  oonrt  for  the  south- 
em  district  of  Ohio. 

The  defendant,  who  was  clerk  of  the  oircait  and  district  courts  for 
that  district,  was  indicted  for  perjury  in  swearing  before  the  district 
judge  to  his  emolument  returns  and  an  account  for  services  rendered 
for  the  United  States.  The  indictment  consists  of  four  counts,  framed 
under  section  5392  of  the  Revised  Statutes,  namely: 

"Every  persoa  who,  having  taken  an  oath  before  a  oompeteat  tribunal,  offi- 
cer, or  person,  in  any  case  in  which  a  law  of  the  United  States  authorizes  an 
oath  to  be  administered  that  he  will  testify,  declare,  depose,  or  certify  truly, 
or  that  any  written  testimony,  declaration,  deposition,  or  certlBcate  by  him 
sabscribed  is  true,  willfully  and  contrary  to  such  oath  states  or  subscribes 
any  material  matter  which  he  does  not  believe  to  be  true,  is  guilty  of  perjury, 
and  shall  be  punished  by  a  fine  of  not  more  than  $2,000,  and  by  imprisonment 
at  hard  labor  not  more  than  Ave  years ;  and  shall,  moreover,  thereafter  be  inca- 
pable of  giving  testimony  in  any  court  of  the  United  States  until  such  time 
as  the  judgment  against  him  is  reversed." 

In  the  first  three  counts  of  the  indictment,  after  setting  out  the 
emolument  returns,  and  their  verification  by  oath  of  the  defendant, 
the  falsity  of  the  eounts,  and  the  corrupt  perjury  of  the  defendant  in 
swearing  to  them,  each  count  closes  with  this  language : 

*'And  so  the  grand  jurors  aforesaid,  on  their  oaths  and  affirmations  afore- 
said, present  that  he,  the  said  Thomas  Ambrose,  having  taken  the  said  oath, 
before  the  said  officer  who  was  competent  to  administer  the  same,  that  said 
written  declaration  by  him  so  sabscribed  as  aforesaid  was  true,  willfully  and 
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contrary  to  said  oath  did  then  and  there  unlawfully  subscribe  said  matters 
heretofore  set  forth,  which  were  material  and  which  he  did  not  believe  to  be 
true,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United  States  of  America." 

A  demurrer  was  filed  to  the  whole  indictment,  on  the  ground,  re- 
lied on  ^ere  also,  that  the  paper,  to  the  truth  of  which  defendant 
Bwears  as  it  is  set  forth  in  the  indictment,  is  neither  a  declaration,  as 
it  is  charged  to  be  in  the  first  three  counts,  nor  a  certificate,  as 
charged  in  the  last,  within  the  meaning  of  those  words  in  section 
5392.  And  in  regard  to  this  question,  as  it  applies  to  each  count, 
the  judges  of  the  ooari  have  sent  as  the  following  certificate : 

(Circuit  Court  </.  th»  United  States,  SoutTtem  District  of  Ohio.) 
(1472)  Unitbd  States  «.  Tbouas  Ambbosb. 

Indictment. 

"  This  cause  coming  on  to  be  heard  before  the  Hon.  Noah  H.  Swatne  and 
Hon.  JoHK  Baxter,  judges  of  said  court,  sitting  therein  upon  the  demurrer 
of  defendant  to  the  indictment,  certain  questions  thereupon  occurred  on  said 
hearing  to  be  decided  by  the  court,  to- wit: 

'^  First.  Whether  the  instrument  set  forth  in  the  first  count  of  indictment, 
and  alleged  therein  to  have  been  subscribed  and  sworn  to  by  the  defendant, 
was  a  written  decUration  within  the  meaning  of  section  5392  of  the  Revised 
Statutes  of  the  United  States. 

"  Second.  Whether  the  instrument  set  forth  in  the  second  count  of  the  in- 
dictment, and  alleged  therein  to  have  been  subscribed  and  sworn  to  by  the 
defendant,  was  a  written  declaration  within  the  meaning  of  section  5392  of 
theBevised  Statutes  of  the  United  States. 

"  Third.  Whether  the  instrument  set  forth  in  the  third  count  of  indictment, 
and  alleg-vl  therein  to  have  been  subscribed  and  sworn  to  by  the  defendant, 
was  a  written  declaration  within  the  meaning  of  section  5392  of  the  Revised 
Statutes  of  the  United  States. 

"  Fourth.  Whether  the  instrument  set  forth  in  the  fourth  count  of  the  in- 
dictment, and  alleged  therein  to  have  been  subscribed  and  sworn  to  by  the 
defendant,  was  a  written  certiScate  within  the  meaning  of  section  5392  of 
the  Revised  Statutes  of  the  United  States. 

"Upon  which  said  questions  the  judges  aforesaid  were  divided  in  opinion. 

"  It  is  thereupon  ordered  that  the  said  pointa  of  disagreement,  stated  as 
above,  under  the  directioH  of  said  judges,  be  certified  under  the  seal  of  the 
court  to  the  supreme  court  of  the  United  States  at  their  next  sessio.n." 

We  do  not  think  the  words  "declaration"  and  "certificate,"  as  ased 
in  the  section  of  the  Bevised  Statutes  on  which  this  indictment  is 
founded,  are  used  as  terms  of  art,  or  in  any  technical  sense,  but  are 
used  in  the  ordinary  and  popular  sense,  to  signify  any  statement  of 
material  matters  of  fact  sworn  to  and  subscribed  by  the  party  charged. 
Indeed,  the  word  "declaration,"  as  a  word  of  art  in  the  law,  is  generally 
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used  to  signify  the  plea  bj  which  a  plaintiff  in  a  sait  at  law  sets  oat 
bis  cause  of  action,  as  the  word  "  complaint"  is  in  the  same  sense 
the  technical  name  of  a  bill  in  chancery.  The  fact  that  in  many 
acts  of  congress  cited  by  counsel  that  body  has  used  the  word  to  sig- 
nify a  statement  in  writing,  whether  sworn  to  or  not,  as  the  founda- 
tion in  many  cases  of  official  action,  or  as  preliminary  to  the  asser- 
tion of  rights  by  the  party  who  makes  the  declaration,  is  far  from 
proving  that  the  use  of  the  word  in  the  act  concerning  perjury  is  lim- 
ited to  these  cases.  The  inference  is  strong  the  other  way,  for  the 
word  is  used  in  the  cases  cited  in  regard  to  so  many  and  such  diverse 
transactions,  that  it  can,  in  view  of  them  all,  have  no  other  meaning 
than  what  is  attached  to  it  in  ordinary  use.  And  in  all  these  in- 
stances it  ia  equivalent  to  a  statement  of  facts  material  to  the  matter 
in  hand. 

The  paper  or  statement  of  the  emolument  aoeonnt,  the  falsity  of 
which  is  the  foundation  of  the  charge,  is  set  oat;  and  if,  in  the  charg- 
ing clause  of  the  indictment,  it  is  described  by  a  word  equally  appli- 
cable to  other  instruments,  no  harm  can  come  to  defendant,  since  he 
is  precisely  informed  as  to  the  identical  writing  which  is  alleged  to  be 
false,  and  which  he  swore  to  be  true.  Nor  can  he  be  mislead  in  any 
way,  because  what  he  says  in  that  writing  is,  in  the  correct  use  of 
language,  his  sworn  declaration  on  that  subject.  But  the  perjury  in 
all  such  cases  consists  in  the  oath  by  which  the  party  indicted  swears  to 
the  truth  of  some  matter,  and  this  oath  may  be  said  to  be  the  false 
statement  of  the  statute.  Or,  in  another  sense,  it  may  besaid  that  the 
written  statement  and  the  oath  of  the  party  that  it  is  true,  all  consti- 
tute the  declaration  or  certificate  of  the  statute,  for  the  falsity  of  which 
he  is  chargeable  with  perjury  and  liable  to  punishment.  The  pre- 
viously-prepared writing,  his  oath  to  its  truth,  or  the  whole  taken  to- 
gether, is,  in  our  opinion,  a  declaration  of  the  party  within  the  mean- 
ing qI  the  statute,  and  may  be  so  well  described  in  the  indictment. 
We  are  quite  satisfied  that,  as  set  forth  in  this  indictment,  these  are 
material  matters  under  the  statute,  and  if  defendant  did  not  believe 
them  to  be  true  when  he  swore  to  and  subscribed  the  statement  that 
they  were  true,  that  he  is  guilty  of  perjury,  as  declared  in  section 
5392 ;  and  we  think  the  word  "declaration"  correctly  defines  such  state- 
ment. The  same  rule  of  constmotion  is  applicable  to  the  word  "cer- 
tificate" used  in  the  statute. 

It  is  attempted  in  argument  to  raise  the  question  whether  the  judge 
of  the  district  court  had  authority  to  administer  the  oath  in  which  the 
perjury  was  committed.     But  it  is  clear  that  no  such  question  is  cer- 
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tified  to  as  bj  the  judges  of  the  oiroait  court,  and  we  oannot  oonsider 
it.    V.  S.  T.  Brigga,  5  How.  208;  Dennittoun  v.  Stewwrt,  18  How.  668. 
We  answer  all  the  questions  submitted  to  as  in  the  affirmatlTe,  and 
it  will  be  80  oertified  to  the  eireuit  court. 


(107  U.  &  646) 

Mtkrb  and  others  v.  Swahh  and  others. 

(April  28, 1888.) 

SbkotaIi  or  Q&UBB^LoaAii-PBanTDioB  Act— Sbparablb  Oostboybsst— Oiti> 
CEHBRip— Act  aw  Karoh  3,  1878. 

Where  a  rait  was  b^un  in  a  state  coart  before  the  passage  of  the  act  of  1876,  an 
application  for  remoTal  under  the  separable  controversy  provision  must  hare 
been  made  at  or  before  the  term  at  wliich  the  cause  could  be  first  tried  after 
that  act  went  into  operation,  to  entitle  a  party  to  have  the  case  removed  into 
the  circuit  court. 

Under  the  local-prejudice  act  there  can  i>e  no  removal  unless  all  the  .necessary  par- 
ties on  one  side  of  the  suit  are  citizens  of  differei^t  states  from  those  on  the 
other.  It  is  not  enough  that  there  be  a  separable  controversy  between  parties 
having  the  necessary  citizenship,  nor  that  the  princiiwl  controversy  is  between 
citizens  of  different  states.  If  there  are  necessary  parties  on  one  side  of  the 
suit,  citizens  of  the  same  state  with  those  on  the  other,  the  circuit  court  can- 
not take  jurisdiction. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  North  Carolina. 

T.  T.  Orittenden  and  F.  H.  Mackey,  for  plaintiffs  in  error. 

8.  F.  Phillips,  for  defendants  in  error. 

WArrE,  C.  J.  This  is  a  writ  of  error  brought  under  the  act  of 
March  8,  1875,  e.  137,  to  reverse  an  order  of  the  circuit  court  re- 
manding a  cause  removed  from  a  state  court  under  the  third  sub- 
division of  section  639  of  the  Revised  Statutes,  on  account  of  "preju- 
dice and  local  influence."  At  the  time  the  application  for  removal 
was  made  in  the  state  coart,  the  suit  was  being  prosecuted  by  oiti> 
zens  of  North  Carolina,  as  plaintiffs,  against  George  Myers,  then  in 
life,  a  citizen  of  New  York,  and  certain  other  persons,  all  citizens  of 
North  Carolina,  to  recover  the  possession  of  a  lot  in  Wilmington,  oc- 
cupied bj  Myers,  and  to  obtain  a  conveyance  of  the  legal  title  held 
by  the  other  defendants.  The  suit  was  originally  begun  on  the  nine- 
teenth of  May,  1873,  against  Myers  alone,  to  recover  the  possession 
and  damages  for  the  detention,  but  on  the  twenty-ninth  of  May,  1877, 
an  amended  complaint  was  hied,  not  changing  the  action  as  against 
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Myers,  but  bringing  .in  the  other  defendants,  who,  it  was  alleged,  held 
the  legal  title,  and  asking  for  a  conveyance  from  them.  Myers  alone 
answered  the  amended  complaint  on  the  eighth  of  September,  1S77, 
and  on  the  twelfth  of  March,  1878,  petitioned  for  a  removal,  filing 
an  affidavit  to  the  effect  that  he  had  reason  to  believe,  and  did  be- 
lieve, that  from  prejudice  or  local  influence  he  would  not  be  able  to 
obtain  justice  in  the  state  court.  The  state  court  of  original  juris- 
diction refused  to  allow  a  removal,  but  on  appeal  to  the  supreme 
court  this  was  O'Cerruled,  on  the  ground  that  the  new  defendants  were 
merely  nominal  parties  as  trustees,  and  thereupon  the  cause  was  - 
docketed  in  the  circuit  court  of  the  United  States  on  the  eighteenth 
of  November,  1878.  In  November,  1879,  the  circuit  court,  "being  of 
opinion  that  the  action  in  its  present  form"  could  not  be  maintained 
in  that  court,  remanded  the  suit  to  the  state  court,  and  from  that  or* 
der  this  writ  of  error  was  taken. 

As  the  suit  was  pending  in  the  state  court  against  Myers  from  1873 
to  1878,  his  application  for  removal  was  too  late  to  secure  the  benefit 
of  the  separate-controversy  provision  in  the  act  of  1875.  Such  an 
application  should  have  been  made  at  or  before  the  term  at  which  the 
cause  could  be  first  tried;  or,  rather,  as  this  suit  was  begun  before  the 
act  of  1876  was  passed,  it  should  have  been  at  or  before  the  term  at 
which  the  cause  could  be  first  tried  after  that  act  went  into  operation. 
Removal  Cases,  100  U.  S.  473. 

Under  the  local-prejudice  act  there  can  be  no  removal  unless  all 
the  necessary  parties  on  one  side  of  the  suit  are  citizens  of  different 
states  from  those  on  the  other.  This  was  decided  in  Vannevar  v.  Bri/- 
ant,  21  Wall.  41.  It  is  not  enough  that  there  be  a  separable  contro- 
versy between  parties  having  the  necessary  citizenship,  nor  that  the 
principal  controversy  is  between  citizens  of  different  states.  If  there 
are  necessary  parties  on  one  side  of  the  suit,  citizens  of  the  same 
state  with  those  on  the  other,  the  circuit  court  cannot  take  jurisdic- 
tion. There  is  no  doubt  that  in  this  case  the  principal  controversy 
is  between  Myers  and  the  plaintiffs,  but  the  relief  that  is  asked  cannot 
be  granted  without  the  presence  of  all  the  defendants.  The  posses- 
sion of  the  land  is  in  Myers  or  his. heirs,  but  the  legal  title  is  thought 
to  be  in  the  other  defendants.  It  is  true  that  the  other  defendants 
are  mere  trustees,  who  may  be  compelled  to  convey  if  they  do  have 
the  title,  but  one  of  the  objects  of  the  suit  is  to  get  such  a  conveyance. 
This  part  of  the  relief  asked  for  cannot  be  had  unless  the  trustee  de- 
fendants are  parties.  The  record  shows  that  they  refused  to  join  as  • 
plaintiffs.    This  implies  that  they  deny  the  trust  and  leave  the  plain- 
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tiffs  to  their  remedies.  In  effeot  they  haVe  pat  themselves  on  the 
record  aa  oontendisg  that  the  conveyance  made  by  their  ancestor 
passed  the  title  to  Myers  and  discharged  the  trast.  This  also  is 
claimed  by  Myers.  Gonaeqnently  it  appears  that  under  the  mling  in 
Oardner  t.  Brown,  81  Wall.  41,  the  plaintiffs  required  the  presence  of 
the  trustee  defendants  in  order  to  get  Myers  out  of  possession  even. 
Without  the  legal  title  they  could  not  recover  in  ejectment  against 
him.  The  trustee  defendants  were  unwilling  to  join  with  the  plain< 
tiffs.  Therefore  the  plaintiffs  had  to  make  them  defendants  in  order 
to  recover  at  all.  It  follows  that  the  trustee  defendants  were  not  only 
not  nominal  parties,  but,  if  they  actually  did  hold  the  legal  title,  as 
is  assumed,  necessary  parties. 
The  oxdec  zemanding  the  cause  was  right,  aad  it.  is  affirmed. 


m>9  u.  8.  tU) 

TcTTOH,  Gplleotor,  etc.,  9.  Yiti  and  another.* 

(April  23,  1883.) 
DCTIBS— MaBBLI  BtATOEB— RbT.  Bt.  i  2S04— "  FBOFflSSIOKAI.  PsODUonoKS." 

Marble  atatuM,  ezecatod  bj  professional  soolpton  in  the  studio  and  under  the  di- 
raction  of  another  professional  sculptor,  whether  from  models  Just  made  by  a 
professional  sculptor,  or  from  antique  models  whose  author  is  unlcnown,  are 
*<  professional  productions  of  a  statuaiy  or  of  a  sculptor,"  liable  to  a  duty  of 
only  10  per  centum  ad  wOormn,  under  Bev.  St.  (  3004,  Schedule  M. 

In  Error  to  the  Gironit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Sol.  Oen.  Phillips,  for  plaintiff  in  error. 

Edward  Shippen,  for  defendants  in  error. 

Gbat,  J.  This  is  an  action  of  cusumpsit  to  recover  back  an  excess 
of  duties  paid  upon  seven  marble  statues  imported  from  Italy.  The 
importers  contend  that  these  statues  were  liable  to  pay  a  duty  of  only 
10  per  centum  ad  valorem ;  but  the  collector  exacted  payment  of  50 
per  centum  ad  valorem.  The  decision  of  the  case  turns  upon  the 
true  construction  of  those  provisions  of  the  customs  act  which  im- 
pose upon  "all  manufactures  of  marble,  not  otherwise  provided  for, 
60  per  centum  ad  valorem;"  and  upon  "paintings  and  statuary,  not 
otherwise  provided  for,  10  per  centum  ad  valorem.  But  the  term 
'  statuary,'  as  used  in  the  laws  now  in  force,  imposing  duties  upon 

*S.  0. 14  Fed.  Bep.  241,  affirmed. 
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foreign  importations,  shall  be  understood  to  inolnde  professional  pro- 
ductions of  a  statuary  or  of  a  soulptor  only."  fier.  St.  §  3504,  Sched- 
ule Bi. 

The  material  facts,  as  found  by  the  speoial  Tsrdiot  returned  in  the 
circuit  court,  are  as  follows:  Of  the  seven  statues,  two  were  of  boys, 
taken  out  and  sculptured  from  antique  original  models,  the  author 
of  which  is  unknown.  The  other  five  statues  were  taken  out  and 
sculptured  from  original  models — ^two  of  angels,  made  by  Achille  de 
Gori,  and  three,  representing  summer,  autumn  and  winter,  made  by 
Carlo  Niooli,  both  of  whom  were  professional  sculptors  of  good  rep- 
utation, and  who  had  won  at  the  Boyal  Academy  of  Fine  Arts  at 
Carrara  the  prize  of  a  government  pension  at  Borne;  and  they  were 
the  first  productions  from  those  models.  All  the  seven  statues  were 
executed  by  Giovanni  Padula  and  Allesandro  Gemignani,  professional 
sculptors,  in  the  studio  and  under  the  direction  of  Pietro  Salada,  who 
has  been  a  professional  sculptor  in  Carrara  for  the  last  34  years. 
The  cost  of  the  statues  of  the  two  boys  was  300  lire,  or  $58  each; 
of  those  of  the  two  angels,  690  lire,  or  $133.40  each;  and  of  those 
of  the  three  seasons,  480  lire,  or  $92.80  each.  Judgment  was  given 
for  the  plaintiffs  upon  the  special  verdict,  and  the  only  question  pre- 
sented by  the  record  is  whether  this  judgment  is  right. 

The  evident  intent  of  congress  in  patting  a  much  lower  duty  on 
statues  which  are  "professional  productions  of  a  sta'tuary  or  of  a 
sculptor"  than  on  other  "manufactures  of  marble,"  is  to  encourage 
the  importation  of  works  of  art,  by  distinguishing  between  the  produc- 
tions of  an  artist  and  those  of  an  artisan  or  mechanic ;  between  what 
is  done  in  a  sculptor's  studio,  by  his  own  hand  or  under  his  eye,  and 
what  is  done  by  workmen  in  a  marble-shop.  In  the  same  spirit, 
congress  has  exempted  from  all  duty  the  importation  of  "paintings, 
statues,  fountains,  and  other  works  of  art"  which  are  either  "the  pro- 
duction of  American  artists,"  or  are  "imported  expressly  for  presen- 
tation to  national  institutions,  or  to  any  state,  or  to  any  municipal 
corporation."     Rev.  St.  §  2505. 

There  is  nothing  in  the  acts  of  congress  to  limit  the  professional 
productions  of  a  statuary  or  sculptor  to  those  executed  by  a  sculptor 
with  his  own  chisel  from  models  of  his  own  creation,  and  to  exclude 
those  made  by  him,  or  by  his  assistants  under  his  direction,  from 
models  or  from  completed  statues  of  another  sculptor,  or  from  works 
of  art,  the  original  author  of  which  is  unknown.  An  artist's  copies 
of  antique  masterpieces  are  works  of  art  of  as  high  a  grade  as  those 
executed  by  the  same  hand  from  original  models  of  modem  sculptors. 
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The  instrnctions  of  the  treasury  department  (pursuant  to  'which  these 
duties  were  imposed)  and  the  argument  for  the  appellant  proceed  upon 
the  ground  that  the  statues  were  made  by  men  not  really  professional 
sculptoTB,  though  calling  themselves  such,  and  were  not  real  works  of 
art,  but  mere  manufactures  of  marble  by  good  artisans.  If  this  court 
were  at  liberty  to  consider  the  testimony  sent  up  with  the  record,  it 
might,  perhaps,  not  reach  the  conclusion  at  which  the  jury  have  ar- 
rived. But  the  insurmountable  difficulty  in  the  way  of  the  appellant 
is  that  by  the  special  verdict  the  jury  have  found  in  the  most  explicit 
terms  that  all  these  statues  were  executed  in  the  studio  of  a  profes- 
sional Bonlptor,  and  under  his  direction,  by  two  other  professional 
sculptors.  These  facts  being  conclusively  settled  by  that  verdict,  the 
law  requires  that  the  judgment  be  affirmed. 


(los  n.  a  tu) 

HowABD  Co.,  in  the  State  of  Missouri,  r.  GbntbaIi  Nat.  Bank  of 

Boonville,  Missouri. 

April  2S,  1888.) 

Tebo  a  Nbosho  RaiiiRoad  Co.— CoxnnT  Aid  to  "  BRAiroa  Railboasb  into  abd 
THBouoK  OorarciJU"— AoTB  Ckni>rBnx& 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

John  D.  Stevenson,  for  plaintiff  in  error. 

W.  M.  WUliatns,  for  defendant  in  error. 

Hablan,  J.  The  Tebo  St  Neosho  Railroad  Company  was  author- 
ized by  its  charter  to  construct  and  operate  a  railroad  from  some 
point  on  the  Pacific  Bailroad,  between  the  west  bank  of  the  Laramie 
river  and  Muddy  creek,  in  Pettis  county,  in  a  southerly  or  south- 
westerly direction  through  Henry  county,  to  some  point  on  the  state 
line  between  the  north-west  comer  of  Jasper  and  the  south-east  cor- 
ner of  McDonald  county.  It  was  also  expressly  authorized  "to  ex- 
tend branch  railroads  into  and  through  any  counties  that  the  directors 
may  deem  advisable."  For  the  purpose  of  aiding  in  the  construc- 
tion by  that  company  of  a  road  from  the  junction  of  the  main  line 
with  the  Pacific  Bailroad,  extending  in  a  north-easterly  direction, 
to  BoonviUe,  through  the  county  of  Howard,  the  county  coact  of  that 
county,  in  its  behalf  and  after  a  favorable  vote  by  the  people,  made 
V.2— 44 
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a  subscription  to  the  capital  stock  of  the  company,  and  issued 
coantj  bonds  therefor.  One-half  of  the  bonds  were  solil  Dy  the 
county  and  the  proceeds  paid  to  the  company,  while  the  remain- 
der were  delivered  in  full  payment  of  the  balance  due  on  the  sub- 
scription. The  subscription  was  made  and  bonds  issued  in  pursu- 
ance of  a  provision  in  the  company's  charter  which  made  it  "lawful 
for  the  county  court  of  any  county  in  which  any  part  of  the  rail- 
road or  branches  may  be,  or  any  oonnty  adjacent  thereto,  to  sabscribe 
to  the  stock  of  said  company,  *  *  *  and  for  the  stock  subscribed 
in  behalf  of  the  county  may  issue  the  bonds  of  the  county  to  raise  the 
funds  to  pay  the  same,  and  to  take  proper  steps  to  protect  the  inter- 
est and  credit  of  the  county  court;  may  appoint  an  agent  to  represent 
the  county,  vote  for  it,  and  receive  its  dividends."  Act  Jan.  16, 
I860,  §§  6, 8 ;  Act  Nov.  21, 1857,  Charter  of  Osage  Valley  &  Southern 
Kansas  B.  Co.;  Laws  of  Mo.  1857,  adjourned  session,  62. 

The  railroad  was  constructed  through  Howard  county  as  proposed, 
and  has  been  in  operation  ever  since.  The  county  oonrt  levied  and 
■joUected  a  tax  to  pay  the  interest  on  the  bonds  for  seven  years,  reg- 
ularly paid  the  semi-annual  interest  until  March,  1878,  redeemed  a 
number  of  the  bonds,  voted  the  county's  stock  at  several  meetings  of 
stockholders,  and  when,  in  1874,  the  road  so  constructed  north-east- 
erly through  Howard  county  was  sold  to  the  Missouri,  Kansas  &  Texas 
Railroad  Company,  the  oonnty  received  4,000  shares  of  the  stock  of 
the  latter  company  in  exchange  for  its  stock  in  the  Tebo  &  Neosho 
Railroad  Company.  Counsel  for  the  defendant  in  error  states  that 
the  county  sold  its  stock  in  the  Missouri,  Kansas  &  Texas  Railroad 
Company  for  f  140,000,  But  no  such  fact  appears  in  the  findings. 
But  it  does  appear  that  the  county,  when  the  case  was  tried  below, 
still  held  that  stock.  And  now  it  is  contended  in  behalf  of  the  county 
— and  no  other  question  is  presented  for  determination — ^that  there 
was  no  legal  authority  for  this  subscription  or  issue  of  bonds.  The 
argument  in  its  behalf  is  that  the  main  road  of  the  company  was  es- 
tablished on  a  line  south  of  the  Pacific  Railroad;  that  Howard  county 
could  not,  by  subscription,  aid  in  the  construction  of  the  main  line; 
and  could  not,  by  subscription,  aid  in  the  construction  of  a  road  from 
the  junction  of  the  main  line  north-easterly  through  that  county,  be- 
eause  such  a  road  would  not  be  a  branch  road,  but  only  an  unauthor- 
ized extension  of  the  main  line. 

We  are  of  opinion  that  the  road  constructed  through  Howard  county 
was,  within  the  meaning  of  the  statute,  a  branch  of  the  original  or  main 
line.     The  defense  cannot  be'  sustained.     The  judgment  is  affirmed. 
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(107  U.  S.  881)  _  ,1, 

Tbbdvat  and  another  v.  Sangbb. 

(April  23, 1883.) 

JuBiBDictioir  OF  UmrxD  Statss  Coubts— FoBBau>sDBS  or  Uort«aob  bt  Ih> 
DOBSBB  OF  Nbootiablb  Notb  Becubsd  Tebbsbt — AOT  OF  M*"*^" 
8,  ISTS^OmzBirBHiF  of  Fabtibs. 

WhetB  s  promissory  note,  negotiable  by  tha  law-mercluuit,  is  made  by  a  citizea  of 
one  state  to  a  citizen  of  the  aame  state,  and  secnred  by  a  mortgage  from  the 
maker  to  the  payee,  an  Indorsee  of  the  note  can,  since  the  act  of  March  3, 1875, 
■ne  in  the  oonrts  of  the  United  States  to  foreclose  the  mortgage  and  obtain  » 
sale  of  the  mortgaged  property. 

Appeal  from  the  Giromt  Gonri  of  the  United  States  for  the  District 
of  California. 

A.  Cheater,  for  appellants. 

Henry  Beard  and  C.  H.  Armet,  for  appellee. 

Waite,  C.  3.  There  is  bat  a  single  question  presented  by  this  appeal, 
to-wit,  whether,  if  a  promissory  note,  negotiable  by  the  law-merchant, 
is  made  by  a  citizen  of  one  state  to  a  citizen  of  the  same  state,  and 
secnred  by  a  mortgage  from  the  maker  to  the  payee,  an  indorsee  of 
the  note  can,  since  the  act  of  March  8,  1876,  e.  187,  (1  Supp.  Bev. 
St.  173,)  sue  in  the  courts  of  the  United  States  to  foreclose  the  mort- 
gage, and  obtain  a  sale  of  the  mortgaged  property. 

It  was  held  in  Sheldon  t.  SiU,  8  How.  441,  that  snoh  a  snit  could 
not  be  maintained  under  the  eleventh  section  of  the  judiciary  act  of 
1789,  because  in  equity  the  mortgage  was  but  an  incident  of  the  debt, 
and  as  the  indorsee  could  not  sue  on  the  note,  he  could  not  sue  to  en* 
force  the  mortgage.  The  language  of  Mr.  Justice  Gbieb,  speaking 
for  the  court  in  that  case,  is  this,  (p.  450 :)  "The  complainant  in  this 
case  is  the  purchaser  and  assignee  of  a  sum  of  money,  a  debt,  a  chose 
in  action,  not  of  a  tract  of  land.  He  seeks  to  recover  by  this  action 
a  debt  assigned  to  him.  He  is,  therefore,  the  '  assignee  of  a  chose  in 
action,'  within  the  letter  and  spirit  of  the  act  of  congress  under  con- 
sideration, and  cannot  support  this  action  in  the  circuit  court  of  the 
United  States,  where  his  assignor  could  not."  This  clearly  implies 
that  if  a  suit  could  be  brought  on  the  note,  it  could  for  the  foreclosure 
of  the  mortgage,  should  there  be  no  other  objection  to  the  jurisdiction 
than  the  citizenship  of  the  payee  and  maker. 

In  the  judiciary  act  of  1789  it  was  expressly  provided  that  the  cir- 
cuit courts  could  not  take  cognizance  of  a  snit  to  recover  the  contents 
of  any  promissory  U9i«  or  other  chose  in  action  in  favor  of  an  assignee. 
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anIesB  a  Bait  might  have  been  prosecated  in  snoh  court  to  recover  the 
contents,  if  no  assignment  bad  been  made,  except  in  cases  of  foreign 
bills  of  exchange.  The  act  of  1875,  however,  removes  this  restriction 
in  suits  on  "promissory  notes  negotiable  by  the  law-merchant  ;*'  and 
now  the  jurisdiction  in  such  suits  is  made  to  depend  on  the  citizen- 
ship of  the  parties  as  in  other  cases. 

Since,  therefore,  the  indorsee  could  have  sued  in  the  circuit  court 
on  the  note  now  in  question,  it  follows  that,  as  there  is  no  objection 
to  the  jurisdiction  other  thun  the  citizenship  of  the  original  payee,  the 
suit  to  foreclose  the  mortgage  was  properly  brought.  The  decree  is 
affirmed. 


<107  U.  B.  418) 

Bahx  or  St.  Thohas'  v.  Thb  Julu  Blakb,  her  Oargo,  etc. 

(April  80,  1883.) 

BOTTOICRT  BOITD  OH  CaBOO — ^REPAIRS  OK  VKSSBIi — HAVrBB's' AUTKOKITT— LkRUSS, 

OH  Htfoihsoatioh  of  Cargo,  CHABaBABi4B  with  Notiob  of  Facts 

— BuBDBH  OF  Pboof— Right  of  Oaboo  Owhbr  to  Fobwabo 

FBOU  Port  of  Rbfugb — LAwroii  Ohabobs. 

A.  mkster  can  neither  sell  nor  hypothecate  the  cargo  except  in  case  of  argent  ne- 
cessity, and  his  authority  for  that  purpose  is  no  more  tlian  may  reasonably  be 
implied  from  the  circumstances  in  which  he  is  placed  He  acts  for  the  owner  of 
the  cargo  because  there  is  a  necessity  for  some  one  to  do  so,  and,  like  every  agent 
whose  authority  arises  by  implication  of  law,  he  can  only  do  what  the  owner. 
if  present,  ought  to  do.  Necessity  develops  his  authority  and  limits  his  powers. 
What  he  does  must  be  directly  or  indirectly  for  the  benefit  of  the  cargo,  con- 
sidering  the  situation  in  which  it  has  been  placed  by  the  accidents  of  the  Toy> 
age. 

A  lender,  upon  the  hypothecation  of  the  cargo  by  a  master  of  the  vessel  tmder  his 
implied  authority,  is  chargeable  with  notice  of  the  facts  on  which  the  master 
appears  to  rely  as  a  Justification  for  what  he  Is  doing.  Such  lender  is  presumed 
to  know  that  the  power  of  the  master  is  determined  by  the  necessities  of  the 
case  in  their  legal  operation  on  the  owner  of  the  cargo.  As  necessity  creates 
the  agency,  and  that  only  can  be  authorized  which,  under  the  circumstances, 
is  reasonable  and  Just,  he  must  make  his  own  inquiries  and  judge  for  hunself 
whether,  if  the  owner  were  present,  he  would  do  or  ought  to  do  that,  or  some- 
thing equivalent,  which  the  master  is  undertaking  to  do  for  him  in  hia  ab- 
sence. 

Before  there  can  be  a  recovery  against  the  owner  by  a  lender  in  such  a  case  it  must 
be  shown  that  the  circumstances  were  such  as  to  make  it  apparently  proper 
for  the  master  to  do  what  he  has  done,  and  to  this  extent  the  burden  of  proof 
is  clearly  on  the  lender. 

"Where  a  cargo  owner  finds  a  vessel,  with  his  cargo  on  board,  at  a  port  of  refuge 
needing  repairs  which  cannot  be  effected  without  a  cost  to  him  of  more  than 
be  would  lose  by  taking  his  property  at  that  place  and  paying  the  vessel  all  her 
lawful  charges  against  him,  he  may  pay  the  charges  ahd  reclaim  the  property. 
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Vfaat  charges  must  be  paid  will  depend  on  the  oircanutances  of  the  case.  Some- 
times they  may  inclnde  fall  freight,  expenses  at  the  port  of  refuge,  general  av- 
erage charges,  and  possibly  moi«  and  sometimes  less ;  but  upon  fiill  payment 
of  such  as  are  in  law  demandable,  the  cargo  must  be  suirendeced. 

(n  the  present  case  It  is  apparent  that  when  the  vessel  arrived  at  the  port  of  refuge 
she  ought  not  to  have  been  repairedat  the  risk  of  expense  to  the  owner  of  the 
cargo  without  his  consent,  and  that  the  lender  of  the  money  on  the  hypotheca- 
tion of  the  cargo  could  easily  have  ascertained  this  If  he  had  made  proper  in- 
quiry into  the  facts,  and  consequently  the  hyothecation  of  the  cargo  was  unau- 
thorized and  void. 

Appeal  from  the  oirooit  oonrt  of  the  United  States  for  the  south- 
«m  dietriot  of  New  Tork. 

O.  De  Fore$t  Lord,  for  appellant. 

E.  P.  WheeUr,  for  appellee. 

Waitb,  G.  J.  This  is  a  suit  institnted  by  the  Bank  of  St.  Thomas, 
as  the  holder  of  a  bottomiy  bond,  against  the  British  brigantine 
Julia  Blake,  her  cargo  and  freight.  The  decree  of  the  district  court 
condemned  the  vessel  and  freight,  but  acquitted  the  cargo  and 
its  claimants.  No  appeal  vas  taken  on  behalf  of  the  vessel  and 
freight,  but  the  libelant  carried  the  case  to  the  circuit  court  for  a  re- 
view  of  the  decree  as  to  the  cargo.  The  bond  was  for  1 11,600,  with 
14  per  cent,  marine  premium,  and  the  net  proceeds  of  the  vessel  and 
freight  were  about  $8,500.  On  the  hearing  in  the  circuit  court  the 
libel  was  again  dismissed  as  to  the  cargo,  and  from  a  decree  to  that 
effect  this  appeal  was  taken.  The  facts  found  by  the  circuit  court, 
on  which,  in  our  opinion,  the  rights  of  the  parties  depend,  ma;  be 
stated  as  follows : 

The  Julia  Blake,  a  British  vessel,  owned  by  Peter  Blake,  of  Nova  Scotia, 
left  Bio  de  Janeiro  on  or  about  thetliirty-4rst  of  March,  1876,  for  New  York, 
baving  on  board  a  cargo  consisting  of  582  logs  of  rosewood.  The  bills  of  lad- 
ing were  three  in  number,  and  were  drawn  to  the  order  of  James  Philip  Mee, 
of  Bio  de  Janeiro,  the  shipper,  for  258, 189,  and  190  logs,  respectively.  About 
200  of  the  logs  belonged  to  Mee,  bat  the  claimants  had  made  advances  on  them 
to  him.  All  the  rest  belonged  to  the  claimants.  The  charter-party  was 
dated  March  16, 1876,  and  named  Mee  as  the  charterer.  The  stipulated  freight 
was  £220,  of  which  £110  was  paid  in  advance. 

Mee  gave  the  master  of  the  vessel  on  sailing  a  letter  of  instructions,  direct- 
ing him  to  proceed  to  New  York  and  there  consign  his  vessel  and  cargo  to 
Wintbrop,  Cunningham  &  Sons,  Philadelphia,  the  claimants,  or  their  agents, 
and  if  compelled,  by  stress  of  weather  or  other  accident,  to  put  into  St.  Thomas, 
to  consign  the  vessel  to  Lamb  &  Co.  The  voyage  was  prosecuted  with  safety 
until  the  third  or  fourth  of  May,  on  one  of  which  days  the  rigging  of  the  ves- 
sel parted,  and  her  masts  fell,  the  mainmast  breaking  at  the  saddle,  about  six 
feet  above  the  deck,  the  foremast  at  the  head.  The  fallen  spars  and  wreck  re- 
mained fur  some  time  alongside  and  thumping  before  they  could  be  cleared 
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away.  This  rendered  it  imprudent  to  prosecute  the  Toyi^e  and  tlie  master  prop- 
erly made  for  St.  Ttiomas,  as  a  port  of  distress,  where  he  arrived  on  tl^e  twenty- 
seventh  of  May.  On  his  arrival  he  applied  to  theacting  British  oonsal.who  ap- 
pointed a  survey,  consisting  of  the  harbor-master,  the  principal  shipwright  at 
the  port,  and  the  master  of  a  vessel.  The  survey  properly  recommended  a 
discharge  of  the  cargo,  and  it  was  necessary  to  strip  the  vessel  of  her  copper 
to  stop  the  leak.  The  cargo  was  discharged,  and  on  the  eighth  of  June  a  sec- 
ond survey  ordered  by  the  consul  on  the  application  of  the  master.  A  copy 
of  the  second  survey,  although  in  evidence,  is  not  incorporated  into  the  find- 
ings, nor  are  its  contents  stated,  further  than  that  the  vessel  was  making  as 
much  water  as  at  the  time  of  the  first  survey,  and  that  her  metal  had  been 
much  broken,  and  was  torn  away  and  ragged. 

When  the  master  arrived  at  St  Thomas  he  went  to  several  mercantile 
houses,  and  seemed  to  be  seeking  a  proper  party  to  whom  to  consign  the  ves- 
sel. He  finally  went  to  Lamb  &  Co.  and  engaged  them  to  attend  to  the  busi- 
ness of  the  vessel  and  the  repairs.  He  did  not  show  them  his  charter-party 
or  letter  of  instructions,  but  told  them  he  had  lost  those  papers. 

Upon  the  atrival  of  the  vessel  at  St.  Thomas  the  master  wrote  his  owner  as 
follows: 

'•  S.  S.  Beta,  via  Halifax. 

"Saint  Thomas,  27th  May,  1876. 

"Peter  Blake,  Esq.,  Parsboro,  Wova  Scotia — Deab  Sir:  I  regret  to -have  to 
report  that  the  brigantine  Julia  Blake,  on  her  voyage  from  Rio  de  Janeiro, 
encountered  heavy  weather  on  the  fourth  instant,  and  for  the  safety  of  lives, 
vessel,  and  cargo  I  was  compelled  to  cut  away  to  righten  the  vessel,  and  to 
put  into  this  port,  as  we  were  in  a  too-disabled  condition  to  go  north.  A  sur- 
vey will  be  held  on  Monday,  and  I  will  supplement  this  letter  by  a  telegram 
acquainting  you  what  the  surveyors  recommend  to  be  done  in  her  present 
leaky  and  damaged  state;  it  will  likely  be  necessary  to  discharge  to  ascer- 
tain damage,  and  for  new  masts,  etc.  This  mail  closes  at  once,  so  I  must  defer 
giving  you  full  particulars  until  next  steamer. 

«<  I  remain,  sir,  your  obedient  servant, 

[Signed]  "Abram  Knowlton." 

On  the  twenty-ninth  of  May  he  sent  the  following  telegram  to  the  owner: 

"Julia  Blake,  St.  Thomas,  dismasted,  leaky;  consigned  Lamb;  sending  sur- 
vey by  mall." 

Afterwards,  Lamb  &  Co.,  on  the  thirteenth  of  June  and  the  twetity-second 
of  June,  wrote  the  owner.    Copies  of  their  letters  are  as  follows: 

"French  frigate  Minerve,  via  Philadelphia. 

"St.  Thomas,  13  Juno,  1876. 

"Peter  Blake,  Esq.,  Paraboro,  Nova  SooOa — Sib:  We  have  to  confirm 
Captain  Knowlton's  letter  to  you,  dated  twenty-seventh  ult.,  acquainting  you 
that  the  dismasted  brig  Julia  Blake  had  put  in  herp  in  a  leaky  and  disabled 
condition. 

"By  surveyors'  recommendation  the  vessel  has  been  discharged,  and  is  to- 
day on  the  marine  repairing  slip,  for  shipping  and  caulking,  etc. ;  masts,  sails, 
etc.,  are  being  made,  and  in  the  course  of  another  month  the  Julia  Blake  will 
probably  be  ready  for  sea  in  a  seaworthy  state. 

"  Captain  Knowlton  dispatched  you  a  telegram,  thus- 
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"<Julla  Blake,  St.  Thomaa,  dismaBted,  leaky;  oonslgned  Lamb;  sending 
survey  by  mail,' 

— on  the  twenty-ninth  nit.,  which  no  doubt  reached  you  promptly  and  correctly. 
From  bis  not  receiving  any  reply  from  yon,  be  concluded  that  you  wished 
him  to  follow  the  customary  routine  with  documents,  etc.  Meantime  we  hand, 
herein,  certified  copy  of  extended  protest  from  the  'British  consulate,'  which 
may  interest  you.  No  doubt  your  letters  will  state  in  what  manner  accounts 
here  are  to  be  paid. 

"  We  remain,  sir,  yoois,  faithfully, 
[Signed]  «La]cb  &  Co." 

«  Alpha,  via  Halifax. 

*•  St.  Thomas,  22  June,  1876. 
"Peter  Blake,  Beg.,  Panbon,  Notn  Scotia  —  Sm:    We  last  wrote  you  on 
the  thirteenth  instant,  via  Philadelphia,  with  certified  copy  of  extended  pro- 
test per  Julia  Blake,  which  we  trust  has  reached  you  safely. 

**  The  S.  S.  Alpha  arrived  here  to-day  from  Halifta  without  bringing  us  any 
letter  from  you,  but  Captain  Epowlton  tells  us  that  he  had  a  communication, 
and  we,  therefore,  refer  you  to  him  or  his  advices  for  particulus,  in  connec- 
tion with  the  repairing  and  refitting  of  the  brigantine  Julia  Blake. 

'*  We  suppose  that  your  next  will  furnish  instructions  regarding  funds  for 
expenses  here;  if  you  don't  provide  the  needful,  same  will  l&ely  be  raised  by 
bottomry  and  respondentia  loan,  payable  on  arrival  at  New  York. 
'*Tbe  Julia  Bli^e  should  be  ready  for  sea  about  fifteenth  proximo,  and 
"We  remain,  sir,  your  obedient  servants, 
[Signed]  "Lamb  &  Co." 

To  these  letters  of  Lamb  &  Co.,  Blake,  the  owner,  replied  thus: 

"Pahsboho,  July  4, 1876. 
"James  Donald  Lamb  6k  Co.,  Esqn„  St.  Thomat — ^Dbab  Sib:  I  received  your 
favor  yesterday,  as  likewise  of  the  tbirteoith  June,  by  way  of  Philadelphia, 
on  the  twenty-ninth  day  of  June.  My  dear  sirs,  I  did  not  know  who  to  wright 
to  until  lately,  as  Mr.  J.  F.  Whitney  was  righting  and  getting  me  to  right  to 
G.  R.  Smith,  Saint  Thomas.  I  don't  know  any  person  there.  Please  excuse 
me,  as  I  could  not  answer  your  letter  before  this  time.  As  for  the  Julia 
Blake  and  the  funds  for  repairing,  I  think  it  will  be  ^1  right.  I  hope  it 
won't  be  too  much.  I  think  J.  F.  Whitney  will  see  it  all  paid  after  she  comes 
to  N.  York.  Please  give  all  the  time  you  can,  and  I  g^rantee  you  will  have 
the  pay,  as  I  pay  every  one.  My  dear  sirs,  this  is  a  thing  I. never  had  to  do 
before.  You  or  any  person  acting  for  the  Julia  Blake  will  be  sure  of  your 
pay.  The  vessel  is  worth  all  expenses.  I  depend  on  you  to  do  what  is  right 
and  just.  After  a  justment  and  everything,  the  whole  of  the  repairs  won't 
come  out  of  me.  I  think  I  will  be  able  to  pay  my  share,  as  the  Captain  Nol- 
tin  will  tell  yon.  I  want  you  to  make  sure  of  yourself  by  bottomry  until  you  see 
how  this  will  gow  in  N.  York.  You  will  please  let  me  luiow  by  return  of 
steamer  from  St.  Thomas  all  the  particulars,  as  also  the  amount  of  repairs, 
and  by  so  doing  you  will  much  oblige  your  humble  servant, 

[Signed]  "Peteb  Blake." 

On  receipt  of  this  Lamb  &  Co.  wrote  the  following  letter: 

"  Copy  pr.  S.  S.  Alpha. 

"St.  Thomas,  20  July,  1876. 

"Peter  Blake,  Esq.,  Parsboro,  N.  S.-^Deab  Sib:  We  have  to  acknowledge 
the  receipt  of  your  valued  favor  of  fourth  instant,  the  contents  of  which  claim 
our  best  attention. 
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"  The  Julia  Blake  is  progressing  with  Iter  repairs,  and  will  soon  be  ready  to 
take  in  carfi^o;  we  cannot,  at  present,  give  you  any  precise  estimate  of  ttie  ex- 
penses,  as  a  good  deal  remains  to  be  done  yet,  but  Captain  Knowltou  is  putting 
the  vesael  in  flrst-rate  order,  tiaving  at  the  same  time  regard  to  every  prac- 
ticable economy. 

"  The  case  being  one  of '  general  average,'  the  cargo  will,  of  course,  contrit>- 
ute  its  proper  proportion  towards  expenses,  and  we  think  the  documents 
which  Captain  Knowlton  will  take  with  him  will  render  the  adjustment  speedy 
and  satisfactory  to  all  the  Interests  and  parties  concerned. 

"  We  are,  dear  sir,  yours,  faithfully, 
LSlgned]  ^  "Lamb  &  Co." 

Under  date  of  June  1, 1876,  Lamb  A  Co.  wrote  the  shipper  of  the  cargo  at 
Bio  de  Janeiro  as  follows: 

"  Star  Ball  steamer  from  Porto  Bico. 

"  Bio  Janbiro.  St.  Thomas,  1st  June,  1876. 

"Dear  Sm:  We  have  to  advise  that  the  brlgantine  Julia  Blake  put  in  here 
on  the  twenty-seventh  ult,  dismasted  and  le^cy.  A  survey  has  been  held, 
and  for  efFecting  repairs,  etc.,  the  cargo  is  being  discharged. 

"  Captain  Knowlton  tells  us  that  he  has  cabled  the  ■  casualty'  to  the  United 
States.  As  the  cargo  is  consigned  '  to  order,'  we  have  been  unable  to  acquaint 
the  New  York  oonaignees  of  the  misfortune. 

"  We  remain,  yours,  faithfully, 
[Signed]  "Lahb  &  Co." 

During  all  the  time  the  vessel  was  at  St.  Thomas  there  was  facility  for  tel- 
egraphic communication  with  New  York,  and  until  the  twenty-first  of  July 
with  Bio  de  Janeiro,  by  way  of  New  York,  London,  Lisbon,  and  Perambuco. 
On  this  last  date  a  break  occurred  in  the  cable  between  Bahia  and  Bio  de 
Janeiro,  but  the  Western  Union  Telegraph  Company  continued  to  transmit 
telegrams  to  Baliia,  from  whence  they  were  forwarded  to  Bio  de  Janeiro,  the 
time  required  for  transmission  from  New  York  to  Biode  Janeiro  being  about 
Ave  days.  These  lines  of  telegraph  were  often  employed  by  merchants  and 
men  of  business  at  St.  Thomas,  and  that  from  St.  Thomas  to  New  York  was 
known  to  and  used  by  the  claimants.  From  the  findings  it  does  not  appear 
that  the  telegraph  was  used  by  any  of  the  parties  after  the  telegram  was  sent 
the  owner  of  the  vessel  on  the  twenty-ninth  of  May,  and  no  other  letters  ap- 
pear to  have  passed  between  the  parties  until  after  the  vessel  had  completed 
her  repairs  and  sailed  with  her  cargo  for  New  York. 

Immediately  after  the  second  survey  was  completed  the  repairs  on  the  vessel 
were  commenced.  The  bills  for  the  repairs  and  supplies  were  paid  by  Lamb 
&  Co.,  after  the  master  had  certified  to  their  correctness.  The  repairs  were 
completed  on  the  twenty-second  of  July,  and  thereupon  the  master  advertised 
for  a  loan  on  bottomry  and  respondentia  of  ship,  freight,  and  cargOb  to  the 
amount  of  •7,5U0,  or  thereabouts.  The  Bank  of  St  Thomas  alone  made  a 
proposal,  and  for  the  whole  amount,  at  a  maritime  interest  of  14  per  cent. 
Lamb  &  Co.  made  no  inquiries  as  to  the  necessity  of  the  repairs  and  supplies, 
but  relied  wholly  on  the  statement  of  the  master.  The  only  inquiry  made  by 
the  bank  was  as  to  the  sufflcipncy  of  the  security  and  the  regularity  of  the 
papers  in  their  form  of  execution. 

The  discharge  of  the  cargo  was  necessary  in  order  to  stop  the  leaks  and 
make  the  vessel  seaworthy.    The  repairs  and  supplies  furnished,  as  waU  ar 
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the  remetallng,  were  necessary  to  pufc  the  vessel  in  a  seaworthy  condition  for 
a  voyage  to  New  York. 

VHien  the  loan  oame  to  be  closed  the  master  told  Lamb  &  Ga  that  a  large 
amount  of  expenses  had  been  incurred  of  which  they  bad  no  previous  infor- 
mation, and  that  the  amount  required  to  defray  the  expenses  and  pay  theit 
commissions  and  charges  was  811,600.  This  amount  the  bank  advanced  and 
took  the  bond.  The  vessel  left  St.  Thomas  on  the  fifth  of  August.  On  her 
arrival  in  If ew  York  the  payment  of  the  bond  was  refused,  and  she,  with  her 
freight  and  cargo,  was  libeled. 

The  cargo  was  not  perishable  and  would  not  have  been  injured  by  being 
stored  under  cover  at  St.  Thomas  for  three  or  four  months,  and  was  worth  in 
New  York  about  $18,000.  St.  Thomas  Is  a  central  port,  where  vessels  go  seek- 
ing business,  and  to  which  parties  requiring  vessels  also  go.  Vessels  for  the 
shipment  of  merchandise  are  always  available  there.  The  cargo  could  have 
been  forwarded  from  there  by  vessels  other  than  the  Julia  Blake  for  from 
$1,000  to  $1,500,  and  it  was  for  the  interest  of  the  owners  that  it  should 
be  so  forwarded,  rather  than  hypothecated  to  pay  for  repairs  to  the  Julia 
Blake. 

On  the  twenty-eighth  of  September,  after  the  vessel  had  sailed  for  New 
York.  Lamb  &  Go.  wrote  the  shipper  of  the  cargo  as  follows: 

"  Per  S.  S.  Nile,  via  Southampton. 

"Rio  de  Jakeiko,  St.  Thomas,  28th  September,  1876. 

«Deak  Sni:  Your  favor  of  the  thirteenth  July  last  reached  us  recently 
via  Forto  Bico,  and  only  after  the  Julia  Blake  had  sailed  from  this  port.  The 
letter  of  instructions  which  you  mention  having  given  to  Captain  Kno  wlton  on 
sailing  from  Bio  has  never  been  laid  before  us,  nor  did  he  produce  the  charter- 
party,  although  we  repeatedly  asked  for  it;  he  alleged  that  it  had  been  mislaid 
or  lost  at  the  time  of  the  disaster  at  sea,  and  on  being  questioned  denie<l  hav- 
ing any  instructions  from  you  as  to  the  consignment  of  vessel  in  case  of  aver* 
age.  The  bills  of  lading  being '  to  order,'  left  us  no  due  as  to  the  consignees 
of  cargo.  The  casualty  was,  however,  at  once  cabled  to  the  New  York  Board 
of  Underwriters. 

"  While  we  regret  that  you  should  have  felt  any  doubt  as  to  our  compliance 
with  your  wisb^  it  will  now  be  clear  to  you  how  blameless  we  are  in  the 
matter. 

"  Whether  Captain  Knowlton  purposely  withheld  information  from  iis,  or 
if  he  actually  did  lose  the  documents  referred  to,  remains  at  present  open  for 
conjecture  only;  but  the  control  intended  to  have  been  placed  with  us 
remained,  in  part  at  least,  in  hands  of  the  captain,  as  master  of  the  vessel. 

"  We  would  suggest  that  you  advise  us  by  mail  of  the  dispatch  of  all  vessels 
conveying  instructions  from  you  to  our  firm,  in  the  event  of  their  putting  into 
this  port  in  distress — would  thus,  if  necessary,  be  able  at  once  to  take  up  a 
position  with  the  master,  and  the  protection  of  your  interests  at  our  hands 
can  thus  not  be  disputed  or  ignored. 

"  The  adoption  of  such  a  course  on  your  part  is,  we  think,  more  advisable 
under  present  circumstantial  means  of  mail  communication  between  Bio  and 
St.  Thomas. 

''We  are,  dear  sir,  yours,  very  truly, 

«Lamb&Co." 

The  letter  from  the  shipper  referred  to  is  not  included  In  the  tindings,  and 
it  nowhere  appears  that  it  was  in  evidence. 
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The  case  depends  entirely  on  the  authority  of  the  master  of  the 
vessel  to  give  the  bottomry  bond  on  the  cargo.  It  is  now  the  settled 
law  of  the  English  courts  that  a  master  "cannot  bottomry  a  ship 
without  communication  with  his  owner,  if  communication  be  practi- 
cable, and,  a  fortiori,  cannot  hypothecate  the  cargo  without  commu- 
nicating with  the  owner  of  it,  if  oommunioation  with  such  owner  be 
practicable."  The  Caasa  Marittima,  d  App.  Gas.  157.  This  doctrine 
was  first  announced  in  !%«  Bonaparte,  8  Moore,  P.  C.  459,  decided 
in  1853,  and  has  been  steadily  adhered  to  since ;  not,  however,  with- 
out decided  opposition  by  -Dr.  Lusbington.  The  Hamburg,  2  Moore 
P.  C.  (N.  8.)  819 ;  The  Cargo  ex  Sultan,  1  Swab.  511.  Whether 
the  rule,  to  the  extent  it  has  been  parried  in  England,  is  in  accord- 
ance with  the  general  maritime  law,  as  understood  in  this  country 
and  the  maritime  nations  of  Europe,  other  than  Great  Britain,  or 
whether,  since  the  Julia  Blake  was  a  British  vessel,  the  authority  of 
her  master  in  a  Danish  port  is  to  be  determined  by  the  English  law, 
instead  of  the  general  maritime  law,  or  the  law  of  Denmark,  are 
questions  we  deem  it  unnecessary  to  consider,  for,  in  our  opinion,  even 
under  the  most  liberal  construction  of  any  recognized  rule  which  can 
be  invoked  for  the  authority  of  the  master  over  the  cargo,  this  bond 
cannot  be  sustained. 

The  master  can  neither  sell  nor  hypothecate  the  cargo,  except  in 
case  of  urgent  necessity,  and  his  authority  for  that  purpose  is  no  more 
than  may  reasonably  be  implied  from  the  circumstances  in  which  he 
is  placed.  He  acts  for  the  owner  of  the  cargo  because  there  is  a  ne- 
cessity for  some  one  to  do  so,  and,  like  every  agent  whose  authority 
arises  by  implication  of  law,  be  can  onJy  do  what  the  owner,  if  pres- 
ent, ought  to  do.  Necessity  develops  his  authority  and  limits  his 
powers.  What  he  does  must  be  directly  or  indirectly  for  the  benefit 
of  the  cargo,  considering  the  situation  in  which  it  has  been  placed  by 
the  accidents  of  the  voyage.  As  was  said  by  Sir  William  Soott,  in 
The  Oratitudine,  3  C.  Bob.  261,  by  which  the  power  of  the  master, 
under  proper  circumstances,  to  hypothecate  the  cargo  to  pay  the  ex- 
penses of  repairs  on  the  ship  was  incontrovertibly  established : 

"In  !ill  cases  it  is  the  prospect  of  the  benefit  to  the  proprietor  that  is  at  thfr 
foundation  of  the  authority  of  the  master.  It  is,  therefore,  true  that  if  the  re- 
pairs of  the  ship  produce  no  benefit  or  prospect  of  benefit  to  the  cargo,  the 
master  cannot  bind  the  cargo  for  such  repairs;  bat  it  appears  to  me  that  the 
fallacy  of  the  argument  that  the  master  cannot  bind  the  cargo  for  the  repairs 
of  the  ship,  lies  in  supposing  that  whatever  is  done  for  the  repairs  of  the  ship 
is  in  no  degree  and  under  no  circumstances  done  for  the  benefit,  or  with  the 
prospect  of  benefit,  to  the  cargo;  whereas,  the  fact  is  that  though  the  prospect 
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of  benefit  may  be  more  direct  and  more  immediate  to  the  ship,  it  mar  still  be 
for  the  preservation  and  conveyance  of  the  cargo,  and  is  justly  to  be  consid- 
ered as  done  for  the  common  benefit  of  both  ship  and  cargo." 

To  the  same  effect  is  what  was  said  by  Chief  Baron  Fou.ock,  in 
Duncan  y.  Benson,  1  Exeh.  667 : 

"But  this  agen(7  for  the  freighter  is  confined  to  oases  affecting  his  interest, 
and  where  the  sale  or  pledge  is  directly  or  indirectly  for  his  benefit.  It  is  di- 
rectly beneficial  where  goods  are  damaged  by  perils  of  the  sea,  and  sold ;  it  is 
indirectly  so  where  there  is  damage  to  the  ship,  and  the  repairs  become  neces- 
sary for  the  benefit  of  the  whole  adventure." 

Sir  Bobert  PhiliiImobe  was  even  more  explicit  in  the  case  of  The 
Onward,  L.  B.  4  Adm.  &  Eoo.  67,  where  he  ased  this  language : 

"  The  next  consequence  from  the  doctrine  of  agency  is  that  the  master  must 
sustain,  to  the  best  of  his  power,  the  interest  of  the  absent  owner.  This  is  a 
principle  of  general  maritime  law,  and  not  *  *  *  of  English  law  only. 
Boulay  Faty  observes,  *  •  •  he  must  do  that  which  there  Is  fair  reason 
to  suppose  the  owner,  If  present,  would  do.  •  •  *  The  master  is  to  re- 
member the  foundation  of  his  authority  to  give  a  bottomry  bond  on  cargo  is 
the  prospect  of  benefit,  direct  or  indirect,  to  the  proprietor  of  it.  This  prin- 
ciple limits  the  authority  of  the  master  in  this  matter." 

So,  in  this  country,  Mr.  Justice  WAsmNaTON  said,  in  Ross  v.  The 
Active,  2  Wash,  C.  0.  337 : 

"But  at  all  events  the  necessity  must  be  such  as  to  connect  the  act  with 
the  success  of  the  voyage,  and  not  for  the  exclusive  interest  of  the  ship-owner." 

Undonbtedly,  in  all  snch  oases,  much  is  left  to  the  master's  discre- 
tion, but,  to  nse  the  language  of  Mr.  Justice  Stoby  in  The  Packet,  8 
Mason,  259,  "he  must  exercise  it  conscientiously  for  the  general  inter- 
est." This  court  said,  in  New  England  Ins.  Co.  y.  The  Sarah  Ann, 
13  Pet.  400,  speaking  of  the  analogous  authority  of  the  master  to  sell 
the  ship : 

"All  will  agree  that  the  master  must  act  in  good  faith,  exercise  his  best  dis- 
cretion for  the  benefit  of  all  concerned,  and  that  it  can  only  be  done  up<m  the 
compulsion  of  necessity,  to  be  determined  in  each  case  by  the  actual  and  im- 
pending peril  to  which  the  vessel  is  exposed." 

And  in  The  Amelie,  6  WaU.  27,  it  was  said : 

"And  this  necessity  is  a  question  of  fact,  to  be  determined  In  each  case  by 
the  circumstances  in  which  the  master  is  placed  and  the  perils  to  which  the 
property  is  exposed.  If  the  master  can  within  a  reasonable  time  consult  the 
owners,  he  is  required  to  do  it,  because  they  should  have  an  opportunity  to  de- 
cide whether,  in  their  judgment,  a  sale  is  necessary." 

When  the  master  is  dealing  with  the  cargo  for  the  benefit  of  the 
voyage,  he  "must  endeavor  to  hold  the  balance  evenly  between  his 
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tyro  principals;  he  mast  not  sacrifice  the  ship  to  the  cargo  or  the 
cargo  to  the  ship."     The  Onward,  supra,  58. 

It  is  eqaally  well  settled  that  a  lender,  upon  the  hypothecation 
of  the  cargo  by  a  master  of  the  vessel  under  his  implied  authority,  is 
chargeable  with  notice  of  the  facts  on  which  the  master  appears  to 
rely  as  a  justification  of  what  he  is  doing.  Such  a  lender  is  pre- 
sumed to  know  that  the  power  of  the  master  is  to  be  determined  by 
the  necessities  of  the  case  in  their  legal  operation  on  the  owner  of 
the  cargo.  As  necessity  creates  the  agency,  and  that  only  can  be 
authorized  which,  under  the  circumstances,  is  reasonable  and  just,  he 
must  make  his  own  inquiries  and  judge  for  himself,  and  at  his  own 
risk,  whether,  if  the  owner  were  present,  he  would  do  or  ought  to  do 
that,  or  something  equivalent,  which  the  master  is  undertaking  to  do 
for  him  in  his  absence.  A  lender  cannot  shut  his  eyes  to  existing 
facts  as  they  appear,  or  by  reasonable  inquiry  could  be  made  to  ap- 
pear, and  treat  with  the  master  as  a  general  agent,  having  authority 
to  do,  not  only  what  the  owner  ought  to  do,  bat  what  he  might  do 
if  he  chose.  Before  there  can  be  a  recovery  against  the  owner  it 
must  be  shown  that  the  circumstances  were  such  as  to  make  it  ap- 
parently proper  for  the  master  to  do  what  he  has  done.  To  this  ex- 
tent, the  burden  of  proof  is  clearly  on  the  lender.  The  Aurora,  1 
Wheat.  102;  Thomas  v.  Osbom,  19  How.  80;  The  Amelie,  6  Wall. 
27;  The  Qrapethot,  9  Wall.  141;  The  Lulu,  10  Wall.  208.  In  these 
cases  the  rule  was  applied  to  the  hypothecation  of  the  ship  by  the 
master,  where  less  strictness  will  ordinarily  be  required  than  in  the 
hypothecation  of  the  cargo,  because  the  master  is  the  appointed  agent 
of  the  owner  of  the  ship,  but  the  inTolontary  agei^t  of  the  owner  of 
the  cargo. 

It  remains  only  to  apply  these  well-settled  roles  to  the  facts  of  the 
present  case. 

When  the  loan  was  advertised  for  and  put  on. the  market  the 
cargo  was  out  of  the  vessel  and  in  store.  It  was  not  perishabler  and 
could  be  sent  forward  to  its  place  of  destination  in  another  vessel, 
without  any  considerable  delay*  at  a  cost  of  from  $1,000  to  $1,500. 
The  vessel  had  been  two  months  in  port.  Her  cargo  was  consigned 
to  New  Tork.  The  bills  of  lading  were  drawn  to  the  order. of  the 
shipper,  but  accompanying  them  was  a  letter  to  the  master  instruct- 
ing him  to  whom  to  report  at  the  end  of  his  voyage.  If  this  letter 
had  been  lost,  as  the  master  claimed  it  was,  the  fact  that  it  had  been 
given  was  not  forgotten  by  him,  for  when  he  first  went  to  Lamb  &  Go. 
he  told  them  of  its  loss.     From  that  time  for  nearly  two  months,  and 
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ontil  the  day  before  the  loim  was  adyertised  for,  telegraphic  com- 
munioation  between  St.  Thomas  and  Bio  de  Janeiro  was  practicable 
and  reasonably  direct.  The  necessity  for  unloading  the  cargo,  and 
making  extensive  and  costly  repairs  on  the  vessel  to  fit  her  for  the 
farther  prosecution  of  the  voyage,  was  known  as  soon  as  the  surveys 
were  completed,  and  yet  neither  the  master  nor  Lamb  &  Go.  made  any 
attempt  to  ascertain  from  the  shipper,  by  telegraph,  his  wishes  about 
the  disposition  to  be  made  of  the  cargo  nnder  the  oircnmstances,  or 
even  to  get  information  as  to  the  names  of  the  consignees  in  New  York, 
with  whom  there  could  be  communication,  both  by  mail  and  telegraph. 
Lamb  A  Go.  did,  indeed,  op  the  first  of  Jane,  write  the  shipper  by 
mail  that  the  vessel  had  put  into  Si.  Thomas  dismasted  and  leaky; 
that  a  survey  had  been  held,  and  that,  for  affecting  repairs,  the  cargo 
was  being  discharged;  but  even  this  meager  information  did  not 
probably  reach  its  destination  until  about  the  thirteenth  of  July,  only 
a  few  days  before  the  loan  was  advertised  for. 

Althoagh  Lamb  &  Go.  were  engaged  by  the  master  to  attend  to  the 
business  of  the  vessel  and  her  repairs,  they  made  no  inquiry  as  to 
the  propriety  of  what  was  done,  but  relied  entirely  on  the  statements 
of  the  master,  and  apparently  allowed  him  to  do  what  he  pleased,  for 
it  was  not  until  a  loan  of  $7,500  had  been  applied  for  and  taken  that 
they  knew  it  woold  require  $11,600  "to  defray  expenses  and  their 
charges  smd  commissions,"  and  then  only  when  it  was  told  them  by 
the  master. 

The  findings  show  that  when  the  vessel  had  been  out  from  Bio  de  Ja> 
neiro  a  little  more  than  80  days,  "her  rigging  parted  and  her  masts  fell, 
the  mainmast  breaking  at  the  saddle  and  her  foremast  at  the  head." 
On  her  arrival  at  St.  Thomas  her  cargo  had  to  be  discharged  to  stop 
the  leaks ;  her  metal  was  "much  broken  and  torn  away  and  ragged," 
and  had  to  be  replaced  with  new  to  make  her  seaworthy  for  a  voy- 
age to  New  York,  and  although  she  sold  when  she  got  to  New  York 
for  bat  $4:,500,  leaving  only  $8,500  produced  from  the  vessel  and 
freight  to  apply  on  the  loan,  the  aggregate  of  her  expenditures  in  St. 
Thomas  was  $11,600. 

From  these  facts  it  is,  to  onr  minds,  apparent  that  when  the  ves- 
sel arrived  at  St.  Thomas  she  ought  not  to  have  been  repaired  at 
the  risk  of  expense  to  the  owner  of  the  cargo  without  his  consent, 
and  that  this  could  easily  have  been  ascertained  by  an  inquiry  into 
the  facts.  She  came  in  "dismasted  and  leaky"  "for  a  general  equip- 
ment and  refit,"  with  a  cargo  substantially  imperishable,  which  might 
be  forwarded  in  another  vessel  at  comparatively  small  expense,  and 
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it  must  have  been  easy  to  see  that  to  repair  the  vessel  at  the  risk  of 
the  owner  of  the  cargo  would  be  to  place  his  interests  in  jeopardy 
without  any  urgent  necessity  on  his  account.  No  master,  who  "held 
the  balance  evenly  between  his  two  principals,"  ooold  have  believed 
himself  justified,  under  the  circumstances,  in  hypothecating  the  cargo 
for  any  such  purpose,  without  notice  to  the  owner.  But  when  the 
repairs  were  completed,  and  the  hypothecation  was  tendered,  the 
impropriety  of  what  the  master  proposed  to  do  was  even  more  appar- 
ent. Then  the  offer  was  to  pledge  vessel,  freight,  and  cargo  for 
$13,324,  when  the  most  casual  observer  must  have  seen  that  the  ves- 
sel and  freight  would  actually  secure  only  a  comparatively  small  part 
of  the  amount  required.  Of  all  this  the  lender,  who  made  no  in- 
quiries whatever,  is  chargeable  in  law  with  notice.  Had  he  inquired 
and  been  deceived  through  no  fault  of  his  own,  the  case  might  have 
been  different.  But  having  failed  to  inquire  at  all,  he  is  presumed 
to  know  all  that  the  master  knew.  His  case  presents  itself,  there- 
fore, as  that  of  a  lender  upon  the  hypothecation  of  a  cargo  by  the 
master,  without  communication  with  the  consignee  or  owner,  to  pay  the 
expenses  of  permanent  repairs  to  the  vessel,  when  it  was  manifest 
that  the  owner  of  the  cargo  could  not  be  benefited  by  what  was  done 
to  anything  like  the  amount  with  which  he  was  to  be  charged. 

It  is  contended,  however,  that  the  owner  of  the  cargo  has  no  right 
to  demand  his  property  at  an  intermediate  port  unless  the  voyage 
has  been  actually  abandoned  or  the  necessary  repairs  on  the  vessel 
cannot  be  effected.  The  cargo  owner  is  not  bound  to  help  the  vessel 
through  with  her  voyage  under  all  circumstances.  It  is  the  duty  of 
the  vessel  owner,  and  of  the  master  as  his  appointed  agent,  to  do  all 
that  in  good  faith  ought  to  be  done  to  carry  the  cargo  to  its  place  of 
destination,  and  for  that  purpose  the  cargo  owner  should  contribute 
to  the  expense  as  far  as  his  interests  may  apparently  require,  but  he 
is  under  no  obligation  to  sacrifice  his  cargo,  or  to  allow  it  to  be  sac- 
rificed, for  the  benefit  of  the  vessel  alone.  He  ought  to  do  what  good 
faith  towards  the  vessel  demands,  but  need  not  do  more.  If  he  would 
lose  no  more  by  helping  the  vessel  in  her  distress  than  he  would  by 
taking  his  property  and  disposing  of  it  in  some  other  way,  he  should, 
if  the  vessel  owner  or  the  master  requires  it,  furnish  the  help  or  al- 
low the  cargo  to  be  used  for  that  purpose.  To  that  extent  he  is 
bound  to  the  vessel  in  her  distress,  but  no  further.  When,  there- 
fore, a  cargo  owner  finds  a  vessel,  with  his  cargo  on  board,  at  a  port 
of  refuge  needing  repairs  which  cannot  be  effected  without  a  cost  to 
him  of  more  than  he  would  lose  by  taking  his  property  at  that  place 
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and  paying  the  yessel  all  her  lawful  charges  against  him,  we  do  not 
doubt  that  he  may  pay  the  charges  and  reclaim  the  property.  Oth- 
erwise he  would  be  compelled  to  submit  to  a  sacrifice  of  his  own  in- 
terests  for  the  benefit  of  others,  and  that  the  law  does  not  require. 
What  charges  must  be  paid  will  depend  on  the  circumstances  of  the 
case.  Sometimes  they  may  include  full  freight,  expenses  at  the  port 
of  refuge,  general  average  charges,  and  possibly  more  and  sometimes 
less;  but  opon  full  payment  of  such  as  are  in  law  demandable,  the 
cargo  must  be  surrendered.  * 

In  the  present  case  it  is  not  only  found  as  a  fact  that  it  was  for  the 
interest  of  the  shipper  that  his  property  should  be  forwarded  by  some 
other  vessel  rather  than  that  it  should  be  hypothecated  to  pay  for  the 
repairs,  but  everything  else  in  the  findings  points  unmistakably  to 
the  conclusion  that  such  repairs  could  not  have  been  effected  without 
an  expense  to  him  of  very  much  more  than  it  would  cost  to  reclaim 
his  property,  pay  all  lawful  charges  upon  it,  and  send  it  forward  by 
some  other  conveyance.  Under  such  circumstances,  we  have  no 
hesitation  in  saying  that  the  master  had  no  authority  to  pledge  the 
cargo  as  he  did,  without  the  consent  of  the  shipper  or  consignees. 
The  notice  given  the  shipper  was  entirely  insufficient,  and  furnished 
no  such  information  as  would  require  him  to  atit  otherwise  than  he 
appears  to  have  done.  He  did  not  get  the  letter  until  nearly  six 
weeks  after  it  was  written,  and  from  its  contents  he  was  justified  in 
supposing  that  before  his  property  was  encumbered  to  any  consider- 
able amount  he  would  be  notified  by  telegraph.  Certainly,  so  long  as 
the  mail  only  was  used  to  communicate  with  him,  he  need  not  have 
supposed  it  was  necessary  at  the  end  of  six  weeks  to  employ  the  tele- 
graph for  a  response  to  such  information  as  he  got.  It  must  have 
been  apparent  from  the  outset,  at  St.  Thomas,  that  it  would  be  nec- 
essary to  hypothecate  the  cargo  to  pay  for  the  repairs  if  they  were 
made,  and  there  was  no  excuse  for  not  communicating  that  fact  either 
to  the  shipper  or  the  consignees  before  it  was  too  late  for  them  to  ob- 
ject or  provide  against  it.  All  this  the  lender  of  ihe  money  could 
have  known  if  inquiry  had  been  made,  and  there  was  abundance  of 
evidence  in  all  directions  to  show  that  no  prudent  cargo  owner  would 
voluntarily  do  what  the  master  was  doing  for  him.  Clearly,  there- 
fore, the  hypothecation  of  the  cargo  was  unauthorized  and  void. 

It  is  insisted,  however,  that  if  the  bottomry  bond  cannot  be  en- 
forced, the  cargo  may  be  held  in  this  suit  for  such  charges  as  it  was 
liable  for  to  the  vessel.  No  such  claim  is  made  in  the  libel.  Full 
freight  has  been  paid,  and  there  is  nothing  in  the  case,  as  it  comes  to 
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as,  to  show  that  anything  more  was  demandable.  If  the  vessel  was 
ansea worthy  when  she  left  Bio  de  Janeiro,  all  the  extraordinary  ex- 
penses she  incurred  on  the  vojrage  were  probably  through  her  own 
fault,  and  not  chargeable  on  the  oargo.  At  any  rate,  there  is  nothing 
in  the  record  as  it  now  stands  to  make  it  proper  for  as  to  remand  the 
cause  for  further  proceedings  under  this  new  olaim.    Deoree  affirmed. 


(107  U.  8.  6M) 

Town  or  Paka  v.  Bowiab  and  anoihar. 

(March  6, 1888.) 
MmnciPAi.  Boiroa — Dbfbhdbnt  npoir  PormAR  BxAonoir — Bivkot  or  Ibbbou- 

LABITT— KECTTAIi  OH  FACB  OV  BOKD— DBCISI0N8  OF   BtATB  CoUBT— DB- 
OBKB  AOAIRBT  NOK-RSSIDKNTfr— YoiD,  WHSH— ISTKBBST. 

As  section  10  of  the  act  passed  by  the  IllinoU  legiglatuie  on  Febniaiy  24, 1889,  to 
amend  the  act  of  Febmaiy  2S,  1S67,  inoorporating  the  "  Ulinois  Southeastern 
Railway  Company,"  coTered  the  entire  subject  embraced  by  sections  9  and  10 
of  the  original  act,  and  therefore  operated  as  a  repeal  by  im plication  of  those 
sections,  and  removed  the  restriction  limiting  to  ^0,000  the  amount  whicli 
could  be  donated  by  a  township  to  the  said  railroad  company,  the  bonds  issued 
in  this  case,  to  the  amount  of  $100,000,  were  valid. 

Where  a  township  has  lawful  power  to  issue  bonds  or  other  negotiable  securities, 
dependent  only  upon  the  adoption  of  certain  preliminary  proceedings,  such  as 
a  popular  election  of  the  constituent  body,  the  holder  in  good  faith  has  the  right 
to  assimie  that  snch  preliminary  proceedings  have  taken  place,  if  the  fact  is  cer- 
tified on  the  face  of  the  bonds  by  the  authorities,  whose  primary  duty  it  is  to  as- 
certain it ;  and  the  mere  circumstance  that  the  election  was  presided  over  and 
the  returns  made,  not  by  the  supervisor,  assessor,  and  collector  of  the  town- 
ship, ex  officio  judges  of  elections,  but  by  a  moderator  choeen  by  the  electors  pres- 
ent, can  be  of  so  avail  as  a  defense  to  the  bonds  in  a  suit  brought  by  a  bonajide 
holder. 

While  this  court,  under  the  rule,  that  where  the  construction  of  a  state  constitution 
or  law  has  become  settled  by  the  decisions  of  the  state  courts,  the  courts  of  the 
United  States  will  accept  it  as  evidence  of  what  the  local  law  is,  might  be  re- 
quired to  hold  that  under  the  charter  of  the  railroad  company,  as  decided  by 
the  supreme  court  of  Illinois  in  Lippineott  v.  Town  of  Pana,  92  111.  24,  the 
election  in  this  case  was  irregular  and  void,  it  is  not  bound  to  accept  the  infer- 
ence drawn  by  the  supreme  court  of  Illinois  that  the  bonds  issued  in  pursuance 
of  it  by  the  officers  of  the  township,  which  recite  on  their  face  that  the  election 
was  held  in  accordance  with  the  statute,  are  void  in  the  hands  of  bonajide  holders. 
This  last  proposition  is  one  which  falls  among  the  general  principles  and  doc- 
trines of  commercial  jurisprudence,  upon  which  this  court  may  form  aninde- 
pendent  judgment,  and  in  respect  of  which  it  is  under  no  obligation  to  follow 
implicitly  the  conclusions  of  any  other  court,  however  learned  or  able  it  may  be. 

As  there  was  no  illegality  whatever  in  the  consideration  of  the  bonds  in  this  case, 
and  they  were  issued  in  good  faith,  the  mere  alleged  irregularity  in  the  elec- 
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tion  is  not  Buch  an  irregularity  as  will  deprive  the  holder  of  the  coupons  of  the 
presumption  that  he  acquired  them  for  value,  and  throw  upon  him  the  burden 
of  diowing  that  he  paid  value  therefor. 

Non-residents  are  not  bound  by  a  decree  in  a  state  court  rendered  in  a  proceeding 
in  pertoHom  in  a  case  in  which  they  were  not  named  as  parties,  when  there 
was  no  personal  service  upon  or  appearance  by  them,  and  when  the  only  pre- 
tense of  notice  to  them  of  the  pendency  of  the  suit  was  a  publication  addressed 
to  the  "  unknown  holders  and  owners  of  bonds  issued  by  the  town  of  Pana." 
Whatever  effect  such  decree  may  have  upon  citizens  of  the  state  where  ren- 
dered, as  to  citizens  of  another  state  it  is  absolutely  void. 

Aa  the  coupons  after  their  maturity  bore  interest  at  th&  rate  fixed  by  the  law  of 
the  place  where  they  were  made  payable,  the  court  below  properly  allowed  7 
per  cent,  interest,  the  legal  rate  in  New  York,  where  the  bonds  were  pajrable. 

In  Error  to  theOirotiit  Court  of  the  United  States  for  the  Sonthem 
District  of  Illinois. 

This  was  an  aotion  of  tummpsit  brought  by  James  H.  Bowler  and 
Isaac  H.  Merrill  against  the  town  of  Pana,  upon  coupons  cat  from 
certain  bonds  issued  by  the  town,  dated  Jane  23, 1873.  The  defend- 
ant pleaded  the  general  issae,  and  the  parties  having  waived  a  jury, 
submitted  the  case  to  the  court  upon  the  facts  as  well  as  the  law. 
The  court  found  the  issues  of  fact  for  the  plaintifiFs,  and  rendered 
judgment  in  their  favor  for  $7,272.02.  This  writ  of  error  is  brought 
by  the  defendant  to  review  that  judgment. 

The  parties  made  an  agreed  statement,  and  the  court  a  special  find- 
ing of  facts.  From  these  and  the  pleadings  in  the  case  the  following 
facts  appear: 

On  February  25,  1867,  an  act  was  passed  by  the  Xllinois  legisla- 
tore  "to  incorporate  the  Illinois  Southeastern  Railway  Company." 
Sections  9  and  10  of  this  act  declared  as  follows : 

"Sec.  9.  Any  town,  in  any  county  under  township  organization,  is  hereby 
authorized  and  empowered  to  donate  to  said  conrpany  any  amount,  not  to  ex- 
ceed S30,OOU:  provided,  that  no  such  donation  by  any  such  town  to  said  com* 
pany  shall  be  made,  unless  the  question  of  making  such  donation  shall  have 
been  first  submitted  to  the  legal  voters  of  such  town  at  an  election  hereafter 
to  be  provided  for:  and  provided  further,  that  no  donatidn  so  made,  nor  any 
part  thereof,  nor  any  interest  accruing  thereon,  or  upon  ^ny  part  thereof,  shall 
be  paid,  or  become  due  or  payable,  to  said  company  until  said  company,  or  its 
assigns  or  employes,  shall  have  completed  their  said  railrond,  or  some  certain 
part  of  said  road,  or  its  branch,  as  may  have  been  agreed  upon  by  the  contract- 
ing parties. 

"Sec.  10.  No  such  election  tta  the  purpose  of  submitting  the  queetioQ  of 
making  a  donation  by  any  such  town,  authorized  by  section  9  of  this  act  to 
donate  to  this  company,  shall  be  held  until  the  directors  of  said  company  shall 
V.2— 46 


Digitized  by 


Google 


706  SITPBEMB  COUBT  BSPOBTBB. 

have  filed  a  proposition  to  the  Inhabitants  of  said  town  Trith  the  county  clerk 
of  the  county  wherein  such  town  is  situate,  and  a  copy  of  the  same  with  the 
clerk  of  said  town,  and  if  there  be  a  newspaper  published  in  said  coanty,  said 
proposition  shall  be  published  in  full  in  the  same;  wherenpon  it  shall  be  the 
duty  of  the  clerk  of  such  town  to  post  up  printed  or  written  notices  of  the 
time  and  place  of  holding  such  election  in  at  least  10  public  places  in  such 
town,  together  with  a  copy  of  such  proposition,  at  least  20  days  before  the  day 
for  holding  such  election ;  at  which  election  the  legal  voters  of  such  township 
shall  vote  for  or  against  such  proposition;  and  if  a  majority  of  all  the  votes 
cast  be  for  such  proposition,  the  trustees  of  such  town  shall  so  certify  the 
same  to  the  clerk  of  the  county  court  of  the  county  wherein  the  town  is  sit- 
uated, abd  such  county  clerk  shall,  upon  application  of  the  compauy,  after 
the  donation  so  voted  by  any  such  town  shall  have  become  due  and  payable, 
under  the  terms  and  conditions  of  the  proposition  under  which  said  election 
was  rendered,  compute  and  assess  upon  all  the  taxable  property  in  said  town 
an  amount  sufficient  to  pay  such  donation,  or  any  part  or  installment  of  the 
same  so  then  being  due  and  payable;  which  taxes  so  assessed  shall  be  collected 
as  other  taxes;  and  the  taxes  so  collected  shall  be  paid  to  the  treasurer  of  said 
company.  And  the  election  herein  provided  for  shall  be  held,  canvassed,  and 
returned  as  other  regular  town  elections." 

Afterwards,  on  Febrnarj  24, 1869,  another  aot  was  passed  to  amend 
the  act  to  incorporate  the  Illinois  Southeastern  Railway  Oompanj, 
section  10  of  which  was  as  follows : 

"Sec.  10.  That  any  village,  city,  county,  or  township  organized  ander  the 
township  organization  law,  or  any  other  law  of  this  state,  along  or  near  the 
route  of  said  railway  or  its  branches,  or  that  are  in  anywise  interested  therein, 
may,  in  their  corporate  capacity,  subscribe  to  the  stock  of  said  company,  or 
render  donations  to  said  company  to  aid  in  constructing  and  equipping  said 
railway:  provided  that  no  such  subscriptions  or  donations  shall  be  made  until 
the  same  shall  be  voted  for,  as  hereinafter  provided.  That  whenever  20 
legal  voters  of  any  such  city,  village,  county,  or  township  shall  present  to  the 
olerk  thereof  a  written  application  requesting  that  an  election  shall  be  held  to 
determine  whether  such  village,  city,  county,  or  township  shall  subscribe  to 
the  capital  stock  of  said  company  or  make  a  donation  thereto,  to  aid  in  build- 
ing or  equipping  said  railway,  stating  the  amount,  and  whether  to  be  sub- 
scribed or  donated,  and  the  rate  of  interest  and  times  of  payment  of  the  bonds 
to  be  issued  in  payment  thereof,  such  clerk  shall  receive  and  ffle  such  applica- 
tion, and  shall  immediately  proceed  to  post  written  or  printed  notices,  calling 
an  election  to  be  held  by  the  legal  voters  of  such  village,  city,  county,  or  town- 
ship, which  notice  shall  be  posted  in  10  of  the  most  public  places  of  such 
village,  city,  county,  or  township,  for  SO  days  preceding  an  election;  and 
said  notices  shall  .state  fully  the  object  of  such  election,  and  such  election  shall 
be  held  and  conducted,  and  returns  thereof  made,  as  In  general  elections  pro- 
vided by  law  in  this  state,  and  as  provided  by  the  charters  of  any  such  village 
or  city:  provided,  that  at  any  election  held  under  the  provisions  of  this  act  it 
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shall  not  be  necessary  to  cause  a  registration  of  the  voters  of  such  villages, 
cities,  counties,  or  townsliips;  and  if  amajoritj  of  the  votes  cast  at  such  elec- 
tion shall  be  in  favor  of  such  subscription  or  donation,  then  the  corporate 
authorities  of  such  village,  city,  county,  or  township,  organized  under  the 
township  organization  laws  of  this  state, — the  supervisors  of  such  township, — 
shall  subscribe  to  the  capital  stock  of  said  company  or  donate  thereto,  as  shall 
have  been  determined  at  such  election,  the  amount  so  voted  at  such  election, 
and  shall  issue  the  bonds  with  interest  coupons  attached;  *  *  «  gn\^ 
bonds'to  be  signed,  •  *  ♦  in  case  of  a  township,  by  the  supervisor  thereof, 
and  *  •  •  to  be  countersigned  by  the  cleric  of  said  •  •  •  township," 
etc. 

Afterwards  the  Springfield  &  Illinois  SonthQastem  Bailway  Com- 
pany, to  which  the  bonds  in  question  in  this  case  were  issued,  was 
created  by  the  consolidation  of  the  Pana,  Springfield  &  Northwestern 
Bailroad  Company  and  the  Illinois  Soatheastem  Bailway  Company. 
The  consolidation  was  authorized  by  the  charters  of  the  two  com- 
panies, and  the  new  company  sncoeeded  to  all  the  rights,  franchises, 
and  powers  of  the  constituent  companies.  Harter  v.  Kemochan,  103 
U.  S.  562.  In  pursuance  of  section  10  of  the  said  act  of  February 
24,  1869,  a  petition  was  presented  to  the  town  clerk  of  Fana  town- 
ship to  order  an  election  to  be  held  on  April  30,  1870,  to  decide 
whether  said  township  should  donate  to  the  Springfield  &  Illinois 
Soatheastem  Bailway  Company  the  snin  of  $100,000  in  bonds,  to 
fall  due  in  twenty  years,  or,  at  the  option  of  the  township,  in  five 
years  from  this  date,  with  interest  at  the  rate  of  8  per  cent,  per  an- 
num, payable  semi-annually.  On  April  30,  1870,  an  election  was 
held  in  said  township,  in  pursuance  of  the  petition,  and  a  notice 
thereof  given  according  to  law.  The  meeting  at  which  the  election 
was  held  was  called  to  order  by  the  town  clerk,  and  one  J.  W.  Stark 
was,  on  motion,  chosen  moderator,  and  was  sworn  in  by  the  town 
clerk  and  presided  over  the  election.  At  the  election  thus  held  438 
votes  were  cast  for  and  24  against  said  donation.  In  the  spring, 
summer,  and  fall  of  the  year  1873,  the  supervisor  and  town  clerk  of 
said  township,  in  pursuance  of  said  election,  and  without  any  other 
authority  of  law  than  said  election,  and  the  charter  and  amendments 
above  referred  to,  issued  to  the  Springfield  &  Illinois  Southeastern 
Bailway  Company  100  bonds  of  the  township  of  Pana,  of  $1,000  each, 
payable  and  bearing  interest  according  to  the  rate  aforesaid.  All 
the  bonds  were  of  like  tenor  and  effect,  except  as  to  their  number. 
The  following  is  a  eopy  of  one  of  them: 
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"United  States  of  Amekioa. 
<'atatb  of  illinois,  oovmtt  of.  0hbi8tiah. 
"No.  6.]  Pana  Township.  [•1,000. 

"Eight  per  cent  railroad  bond.  Begistered  by  auditor  of  public  accounts. 
Principal  and  interest  collected  and  paid  by  the  treasurer  of  state  of  Illi- 
nois. 

"  Enow  all  men  by  these  presents  that  the  township  of  Pana,  in  the  oonnty 
of  Christian  and  state  of  Illinois,  acknowledges  itself  indebted  to  the  Springfield 
ft  Illinois  Southeastern  Kailway  Company,  or  bearer,  in  the  sum  of  81,000, 
with  interest  from  the  date  hereof  at  the  rate  of  8  per  cent,  per  annum,  paya,ble 
semi-annually  on  the  first  days  of  January  and  July  of  each  year,  at  the  agency 
of  the  state  treasurer  of  the  state  of  Illinois,  in  New  York  city,  on  the  presen- 
tation and  surrender  of  the  respective  interest  coupons  hereto  attached.  The 
principal  of  this  bond  shall  be  due  and  payable  after  5  years  and  within  20 
years  of  the  date  hereof,  at  the  option  of  said  township,  at  said  agency  in 
the  city  of  New  York. 

"  TUs  bond  is  one  of  a  series  amounting  to  $100,000,  issued  by  said  town- 
ship in  compliance  with  the  vote  of  the  legal  voters  thereof  at  an  election  held 
on  the  thirtieth  day  of  April,  A.  D.  1870,  under  and  by  virtue  of  the  authority 
conferred  by  an  act  of  the  general  assembly  of  the  state  of  Illinois,  entitled 
'An  act  to  incorporate  the  Illinois  Southeastern  Railway  Company,'  approved 
February  25,  1867,  and  an  act  amendatory  thereof,  approved  February  24, 
1869,  and  in  accordance  with  the  provisions  of  an  act  of  said  general  assembly 
entitled  'An  act  to  fund  and  provide  for  paying  the  railroad  debts  of  counties, 
cities,  townships,  and  towns,'  in  force  April  16, 1869.  And  for  the  payment 
of  said  sum  of  money  and  the  accruing  interest  thereon,  in  the  manner  afore- 
said, the  faith  of  the  said  township  of  Pana  is  hereby  irrevocably  pledged,  as 
as  is  also  its  property,  revenue,  and  resources. 

"  In  testimony  whereof  the  said  township  of  Pana  has  caused  these  pres- 
ents to  be  signed  by  its  supervisor  and  countersigned  by  its  clerk,  this  twenty- 
eighth  day  of  June,  A.  D.  1873. 

"  EDwm  Sanders,  Clerk.  Obotb  P.  Lawsenob,  Supervisor." 

At  the  time  the  bonds  and  coupons  were  issued  Grove  P.  Lawrence 
was  the  supervisor  of  said  township  of  Pana,  and  Edwin-  Sanders 
was  its  elerk,  and  their  signatures  to  the  bonds  and  coupons  are  gen- 
uine. 

The  coupons  attached  to  said  bonds  were  all  of  the  same  tenor  and 
effect,  except  in  respect  of  their  numbers.  The  following  is  a  copy 
of  the  coupon  attached  to  the  above-recited  bond : 

"  $40.  The  township  of  Pana,  Christian  county,  Illinois,  will  pay  the  bearer 
forty  dollars  on  the  first  of  January,  1882,  at  the  agency  of  her  state  treasurer 
in  the  dty  of  New  Ywk,  it  bting  six  months'  interest  on  bond  No.  6. 

"Obovb  p.  Lawbbmob, 
"Supervisor  of  said  township." 

On  the  back  of  eveij  bond  was  the  following  indorsement : 
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"Atjbitob'b  Ofticb,  Illinoib, 
'*  Springfield,  June  28. 1878. 

"I,  Charles  E.  Llppincott  anditor  of  public  accounts  of  the  state  of  Illinois, 
do  hereby  certify  that  the  within  bond  has  been  registered  in  this  offlce  this 
day,  pursuant  to  the  provisions  of  an  act  entitled  'An  act  to  fund  and  pro- 
vide for  paying  the  railroad  debts  of  counties,  townships,  cities,  and  towns,' 
in  force  April  16, 1869. 

"  In  testimony  whereof  Thave  hereunto  subscribed  my  name  and  affixed  the 
seal  of  my  office  the  day  and  year  aforesaid. 

"  [Seal.]  0.  E,  Lippincott,  Auditor  P.  A." 

The  act  referred  to  in  this  certificate  provided  that  certain  taxes, 
therein  specified,  should  be  applied  to  the  payment  of  the  principal 
and  interest  of  bonds  registered  in  the  office  of  the  auditor  of  public 
accounts,  and  that  no  bonds  should  be  so  registered  until  the  rail> 
road,  in  aid  of  which  the  bonds  had  been  issued,  should  have  been 
completed  near  to  or  in  the  township  issuing  the  bonds,  and  unless 
the  subscription  or  donation  creating  the  debt,  to  pay  ^vhich  Hhe 
bonds  were  issued,  had  been  first  submitted  to  an  election  of  the  legal 
voters  of  said  township  under  the  provision  of  the  laws  of  the  state, 
and  a  majority  of  the  legal  voters  living  in  such  township  had  been 
in  favor  of  such  aid,  subsoription,  or  donation.  And  it  was  made 
the  duty  of  the  supervisor  of  the  /township,  upon  the  completion  of 
the  railroad  near  to  or  through  the  township  by  which  the  bonds 
were  issued,  to  certify  under  oath  to  the  state  auditor  that  all  the 
preliminary  conditions  required  by  the  act  to  be  done  to  authorize 
the  registration  of  the  bonds  and  to  entitle  them  to  the  benefits  of 
the  act,  had  been  complied  with.  See  Hurd's  Rev.  St.  1880,  p.  807, 
§  17. 

The  record  in  this  case  showed  that  the  certificate  above  mentioned, 
in  reference  to  the  issue  of  the  bonds  in  question,  had  been  made  by 
Grove  P.  Lawrence,  the  supervisor  of  Fana  township,  and  transmit- 
ted by  him  to  the  auditor  of  public  accounts.  The  interest  on  said 
issue  of  $100,000  of  bonds  was  levied  and  collected  and  paid  for  three 
years  by  the  state  treasurer  as  provided  by  law. 

It  further  appeared  that  in  the  year  1876  the  town  of  Fana  and 
three  tax-payers  filed,  in  behalf  of  themselves  and  all  other  tax-pay- 
ers of  the  town,  a  bill  in  the  circuit  court  of  Christian  county  against 
the  auditor  of  public  accounts  of  the  state  of  Illinois,  the  treasurer  of 
the  state  of  Illiuoisr  the  treasurer  and  the  clerk  of  Christian  county, 
Illinois,  the  town  collector  of  the  town  of  Fana,  and  H.  N.  Schuyler, 
William  E.  Hay  ward,  Joim  Yedder,  and  William  Houston,  and  "the 
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unknovm  holders  and  owners  of  ssid  bonds  and  eoopons  issued  by  the 
town  of  Pana,"  as  defendants,  in  wbioh  the  complainants  prayed 
that  said  public  officers  might  be  perpetnally  enjoined  from  levying  a 
tax  with  which  to  pay  said  bonds  and  ooapons,  and  that  said  bonds 
might  be  declared  void,  and  that  said  holders  and  owners  of  said 
bonds  might  be  perpetually  enjoined  from  selling  or  negotiating  or 
suing  upon  said  bonds  or  the  coupons  attached  to  them,  or  pretend- 
ing  or  insisting  in  any  court  of  law  or  equity,  or  elsewhere,  in  any 
manner  whatsoever,  that  said  town  was  liable  upon  said  bonds  or 
coupons. 

^  The  parties  made  defendant  by  name  were  neither  served  with 
process  nor  voluntarily  appeared  in  the  case.  It  was  assumed  that 
"the  unknown  holders  and  owners  of  said  bonds  and  coupons"  were 
brought  in  by  publication  of  a  notice  to  them  under  that  designation 
in  a  newspaper,  according  to  the  laws  of  the  state  of  Illinois.  The 
circuit  court  of  Christian  county  dismissed  the  bill,  but  the  appellate 
court,  upon  appeal,  reversed  its  decree  and  directed  it  to  grant  the 
prayer  of  the  bill,  and  the  decree  of  the  appellate  court  was  affirmed 
by  the  supreme  court,  to  which  the  case  was  carried  by  the  defend- 
ants. Afterwards,  at  its  November  term,  1879,  to-wit,  on  December 
17th,  the  circuit  court,  upon  receiving  the  mandate  of  the  appellate 
court  and  of  the  supreme  court,  entered  a  decree  in  favor  of  the  com- 
plainants, in  accordance  with  the  prayer  of  the  bill. 

The  coupons  offered  in  evidence,  being  those  upon  which  the  suit 
was  brought,  were,  at  the  time  of  the  trial  and  before  the  commence- 
ment of  the  suit,  held  and  owned  by  the  plaintiffs,  who  were  citizens 
of  the  state  of  Maine. 

Such  were  the  material  facts  of  the  case.  The  town  of  Pana, 
plaintiff  in  error,  byita  assignments  of  error,  insisted: 

(1)  That  there  was  no  authority  in  the  charter  of  the  SpringBeld  &  Illinois 
Southeastern  Railway  Company  to  hold  an  election  and  issue  bonds  to  the 
amount  of  $100,000;  (2)  that  the  election  held  on  April  30, 1870,  was  illegal  and 
void,  because  it  was  presided  over  by  a  moderator,  and  not  by  the  supervisor, 
assessor,  and  collector,  as  required  of  general  elections  by  the  law  of  the  state, 
and  therefore  conferred  no  authority  upon  the  supervisor  and  town  clerk  to 
issue  said  bonds  and  coupons ;  (3)  that  it  was  incumbent  on  the  plaintifla  be- 
low, the  bonds  having  been  illegally  issued,  to  prove  that  they  were  bonafltU 
holders  of  the  coupons  for  value,  which  they  failed  to  do;  (4)  that  no  judg- 
ment could  be  rendered  for  the  plaintiffs  on  said  coupons  after  they  and  the 
bonds  to  which  they  belonged  had  been  declared  void  by  the  decree  of  the  cir- 
cuit court  of  Christian  county;  (5)  that  in  any  event  the  judgment  was  too 
large  by  9572.22. 
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W.  J.  Henry,  for  plaintiff  in  error. 

Geo.  A.  Sanders,  for  defendant  in  error. 

Woods,  J.  The  people  of  the  township  of  Fana  voted  almost  nnan- 
imoosly  for  the  donation  to  pay  which  the  bonds  in  this  case  were 
issued.  There  is  no  pretense  of  any  fraud  in  their  issue.  It  is  not 
disputed  that  the  railroad  company  complied  on  its  part  with  all  the 
conditions  upon  which  the  bonds  were  to  be  issued  to  it,  or  that  the 
township  has  received  all  it  bargained  for  in  consideration  of  the  issue 
of  the  bonds.  The  bonds  were  registered  in  the  office  of  the  auditor 
of  public  accounts,  where  no  bonds  could  be  registered  according  to 
law  unless  the  election  authorizing  the  donation  for  which  the  bonds 
were  issued  had  been  held  in  pursuance  of  the  statute,  and  the  sworn- 
certificate  of  the  supervisor  of  the  township  to  that  effect  had  been 
filed  with  the  auditor.  The  township  has  paid  the  interest  on  the 
bonds  for  three  years.  Under  these  circnmstanoes,  if  the  bonds  and 
coupons  are  in  the  hands  of  bona  fide  holders  for  value,  the  defenses 
through  which  the  township  can  escape  liability  will  be  reduced  to 
narrow  limits.  The  charter  of  the  Illinois  Southeastern  Bailway  Com- 
pany declared  that  any  toAvn  in  any  county  under  township  organiasa- 
tion  might  donate  to  said  company  any  amount  not  to  exceed  $30,000. 
The  question  is  raised  by  the  first  assignment  of  error  whether  this  limit 
was  removed  by  the  amendatory  act  of  February  24, 1869.  We  think 
it  was. 

Section  10  of  the  act  last  named  is  an  entire  revision  of  sections  9 
and  10  of  the  original  charter  of  the  company.  The  original  charter 
authorized  townships  only  to  make  donations  to  the  railroad  company, 
and  it  required  that  the  railroad,  or  some  part  of  it  or  its  branches, 
should  be  completed  before  the  donation  was  paid.  It  did  not  author- 
ize the  issue  of  bonds  to  pay  the  donations,  but  required  the  assess- 
ment and  collection  of  a  tax  upon  all  the  taxable  property  of  the  town 
for  that  purpose. 

The  amendatory  act  authorized  not  only  townships,  but  also  vil- 
lages, cities,  and  counties  along  the  route  of  the  railroad  to  make 
donations  to  the  company.  It  prescribed  an  entirely  different  condi- 
tion precedent  to  the  making  of  a  donation,  and  required  the  issue  of 
bonds  to  pay  the  donation  when  made,  and  it  did  not  require  the  com- 
pletion of  the  railroad,  or  any  part  of  it,  before  the  bonds  were  issued. 
It  did  not  limit  the  amount  which  might  be  donated  to  $30,000,  but 
declared  that  if  a  majority  of  the  votes  cast  at  the  election  provided 
for  by  the  act  should  be  in  favor  of  donation,  the  corporate  authori- 
ties of  the  village,  city,  county,  or  township,  as  the  case  might  be. 
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Bbould  donate  to  the  company  the  amoant  so  voted  at  said  election, 
and  issne  bonds  in  payment  thereof.     It  thus  appears  that  the  section 

10  of  the  amendatory  act  covered  the  entire  subject  embraced  by  sec- 
tions 9  and  10  of  the  original  act.  It  related  to  the  same  railroad  com- 
pany ;  it  p^-escribed  different  methods  of  procedure  in  reference  to  the 
same  subject,  and  embraced  entirely  new  provisions,  thus  plainly 
showing  that  it  was  intended  as  a  substitute,  ■pro  tanto,  for  the  orig- 
inal act.  Section  10  of  the  amendatory  act,  therefore,  operated  as  a 
repeal  by  implication  of  sections  9  and  10  of  the  original  act,  and 
removed  the  restriction  limiting  to  $30,000  the  amoant  whioh  ooald 
be  donated  by  a  township  to  the  railroad  company.     U.  S.  v.  Tynen, 

11  Wall.  88 ;  Henderson' t  Tobacco,  Id.  652 ;  Murdoch  v.  Memphit,  20 
Wall.  590;  King  v.  Cornell,  [1  Sop.  Gt.  Bep.  812,J  decided  at  the  pres- 
ent  term. 

The  next  question  raised  by  the  assignments  of  error  relates  to  the 
power  of  the  township  of  Pana,  ander  the  circumstances  of  this  case, 
to  issue  the  bonds  in  question.  This  court  has  deoided  in  the  case  of 
Harter  v.  Kernochan,  103  U.  S.  662,  that  bonds  issued  by  the  town- 
ship of  Harter,  dated  April  1,  1880,  signed  by  the  supervisor  and 
countersigned  by  the  clerk  of  the  township,  reciting  that  tbey  were 
issued  in  pursuance  of  the  acts  of  February  25,  1867,  and  February 
24,  1869,  which  are  the  acts  relied  on  in  this  case,  and  in  pursuance 
of  an  election  of  the  legal  voters  of  the  township  held  on  November 
lOi  1868,  were  valid  obligations  of  the  township. 

The  power  of  the  township  of  Pana,  under  the  same  acts,  to  issue 
bonds  to  pay  its  donation  to  the  same  railroad  company,  is,  there- 
fore, settled  beyond  dispute,  unless  what  the  plaintiff  in  error  insists 
was  a  defect  in  the  method  of  conducting  the  election  by  which  the 
donation  was  voted,  is  fatal  to  the  authority  of  the  officers  of  the 
township  to  issue  the  bonds.  This  defect  was  that  the  election  was 
presided  over  and  the  returns  made,  not  by  the  supervisor,  assessor, 
and  collector  of  the  township,  ex  officio  judges  Of  elections,  bat  by  a 
moderator  chosen  by  the  electors  present. 

It  is  insisted  by  the  plaintiff  in  error  that,  as  the  constitution  of 
Illinois,  adopted  July  2,  1870,  by  its  second  additional  section,  cut 
off  the  power  of  any  township  or  other  municipality  to  subscribe  to 
the  capital  stock  of,  or  make  a  donation  to,  any  raiboad  company, 
except  when  such  subscription  or  donation  had  been  authorized  under 
existing  laws,  by  a  vote  of  the  people  of  the  municipality  prior  to  the 
adoption  of  the  constitution,  and  as,  by  reason  of  the  defect  just 
mentioned,  there  was  no  legal  election,  it  follows  that  there  was  no 
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anthonty  in  the  ofScers  of  the  township  of  Pana  to  make  the  dona- 
tion or  issue  the  bonds  in  question  in  this  case,  and  that  the  bonds 
are  not  binding  on  the  township.  We  eannot  assent  to  this  conclu- 
sion. 

It  is  clear  that  this  case  in  nowise  differs  from  other  cases  where 
the  holding  of  an  election  and  a  vote  of  the  people  in  favor  of  an 
issue  of  bonds  is  made  by  law  a  condition  precedent  upon  which  the 
authority  to  issue  bonds  rests. 

The  bonds  in  question  in  this  case  recite  on  their  face  that  they 
were  issued  by  the  township,  in  compliance  with  the  vote  of  the  legal 
voters  thereof,  at  an  election  held  on  April  30,  1870,  under  and  by 
virtue  of  the  authority  conferred  by  acts>of  the  general  assembly  of 
the  state  of  Illinois,  specifying  the  acts  of  February  26,  1867,  and 
February  24,  1869,  above  mentioned. 

This  court  has  again  and  again  decided  that  if  a  municipal  body 
has  lawful  power  to  issue  bonds  or  other  negotiable  securities,  de- 
pendent only  upon  the  adoption  of  certain  preliminary  proceedings, 
such  as  a  popular  election  of  the  constituent  body,  the  holder  in  good 
faith  has  the  right  to  assume  that  such  preliminary  proceedings  have 
taken  place,  if  the  fact  be  certified  on  the  face  of  the  bonds  by  the  au- 
thorities whose  primary  duty  it  is  to  ascertain  it.  Lynde  v.  The 
County,  16  Wall.  6;  Town  qf  Coloma  v.  Eavea,  92  U.  8.484;  Com'r$ 
Johnton  Co.  v.  January,  94  U.  S.  202;  DougUu  Co.  v.  BoUea,  Id.  104; 
Co.  of  Warren  v.  Marcy,  97  U.  8s  96. 

The  authority  to  issue  the  bonds  in  question  in  this  case,  resting 
upon  the  fact  that  an  election  was  held  in  pursuance  of  law  before  a 
certain  date,  namely,  the  dat^  when  the  constitution  of  1870  was 
adopted,  and  the  bonds  reciting  on  their  face  the  fact  that  the  elec- 
tion was  so  held  before  the  date  mentioned,  the  circumstance  that, 
the  election  was  irregularly  conducted  can  be  of  no  avail  as  a  defense 
to  the  bonds  in  a  suit  brought  by  a  bona  fide  holder. 

Our  attention  has  been  called  to  the  decision  of  the  supreme  court 
of  Illinois  in  the  case  heretofore  mentioned  and  reported  as  Lippincott 
V.  Town  of  Pana,  in  92  111.  24,  in  which  it  was  h^ld  that  the  election 
relied  on  in  this  case  as  the  authority  for  the  issue  of  the  bonds  was 
absolutely  void,  and  the  issue  of  the  bonds  was,  therefore,  withoul; 
authority.  Our  attention  is  also  called  to  the  cases  of  People  v.  Santa 
Anna,  67  111.  57,  and  People  Y.'Town  of  Laenna,  Id.  65,  where  simi- 
lar elections  under  a  like  statute  were  held  void.  These  last  two 
eases  were  decided  before  the  bonds  in  this  case  were  issued.  They 
were,  however,  suits  brought  to  restrain  the  issue  of  bonds  by  the 
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township  officers,  on  account  of  the  irregalarities  in  the  election. 
The  rights  of  bona  fide  holders  eoold  not,'  therefore,  arise,  and  vere 
not  passed  on  in  those  cases.  Bat  in  the  case  first  mentioned  the 
bonds  had  been  issued,  and  were  presumptively  in  the  hands  of  bona 
fide  holders.  Nevertheless,  the  supreme  court  of  Illinois  held  the 
bonds  to  be  void  in  whosoever  hands  they  might  be. 

It  is  insisted  that  this  court  is  bound  to  follow  this  decision  of  the 
supreme  court  of  Illinois  and  hold  the  bonds  in  question  void.  We 
do  not  so  understand  our  duty.  Where  the  construction  of  a  state 
constitution  or  law  has  become  settled  by  the  decision  of  the  state 
courts,  the  courts  of  the  United  States  will,  as  a  general  rule,  accept 
it  as  evidence  of  what  the  local  law  is.  Thus,  we  may  be  required  to 
yield  against  our  own  judgment  to  the  proposition  that,  under  the 
charter  of  the  railway  company,  the  election  in  this  case,  which  was  ' 

held  under  the  supervision  of  a  moderator  chosen  by  the  electors 
present,  was  irregular  and  therefore  void.     But  we  are  not  bound  to  i 

accept  the  inference  drawn  by  the  supreme  court  of  Illinois,  that,  in 
consequence  of  such  irregularity  in  the  election,  the  bonds  issued  in  | 

pursuance  of  it  by  the  officers  of  the  township,  which  recite  on  their  j 

face  that  the  election  was  held  in  accordance  with  the  statute,  are 
void  in  the  hands  of  bona  fide  holders.  This  latter  proposition  is  one 
which  falls  among  the  general  principles  and  doctrines  of  commer- 
cial jurisprudence,  upon  which  it  is  out  duty  to  form  an  independent 
judgment,  and  in  respect  of  which  we  are  under  no  obligation  to  fol- 
low implicitly  the  conclusions  of  any  other  court,  however  learned  or 
able  it  may  be.  Swift  v.  Tyton,  16  Pet.  1;  RiuseU  v.  Southard,  12 
How.  139;  Wateon  v.  Tarpley,  18  Haw.  517;  Butz  ▼.  Mutealine,  8 
Wall.  675;  Boyce  v.  Talb,  18  Wall.  546;  Oatea  v.  Nat,  Bank,  100  U. 
S.  239;  Railroad.Co.  v.  Nat.  Bank,  102  U.  S.  14.  See,  also.  Bur- 
gett  T.  Seligman,  [ante,  10,]  decided  at  the  present  term,  where  the  i 

question,  how  far  the  courts  of  the  United  States  are  bound  by  the  i 

decisions  of  the  state  courts,  is  carefully  re-examined,  and  the  rule  on  j 

the  subject  stated  with  precision. 

We  cannot  follow  the  decision  of  the  supreme  court  of  Illinois  in 
Lippincott  v.  Town  of  Pana,  u&i  tupra,  without  overruling  a  uniform 
current  of  the  decisions  of  this  court,  beginning  with  the  case  of 
Com're  Knox  Co.  v.  Aspinwall,  in  21  How.  589,  and  continuing  dt>wn 
to  the  present  time.  The  rights  of  the  bona  fide  holder  of  negotiable 
municipal  bonds,  as  we  have  stated  them  in  this  opinion,  are  too 
firmly  settled  by  the  decisions  of  this  eoort  to  be  shaken. 
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Oar  oonolaaion  is,  therefore,  that  the  bonds  in  question  in  this  case 
are  valid  in  the  hands  of  a  bona  fide  holder,  notwithstanding  the  ir- 
regularity in  the  conduct  of  the  election  by  which  they  were  claimed 
to  be  authorized. 

The  next  question  presented  by  the  assignments  of  error  is,  does 
the  irregularity  in  the  conduct  of  the  election  throw  on  the  plaintiffs 
the  burden  of  proving' that  they  are  holders  for  value? 

It  is  a  general  rule  that  when  the  holder  of  a  negotiable  instro- 
ment,  regular  on  its  face  and  payable  to  bearer,  produces  it  in  a  suit 
to  recover  its  contents,  and  the  same  has  been  received  in  evidence, 
there  is  a  prima  fane  presumption  that  be  became  the  holder  of  it, 
for  value  at  its  date,  in  the  usual  course  of  business.  Murray  v. 
Lardner,  2  Wall.  110;  Bank  of  Pittaburgh  v.  Neal,  22  How.  96;  Col- 
Hn$  V.  Gilbert,  94  U.  8.  763;  Brown  v.  Spofford,  95  U.  S.  474.  And 
municipal  bonds,  payable  to  bearer,  are  subject  to  the  same  rules  as 
other  negotiable  paper.     GromweU  v.  Sac  Co.  96  U.  S.  51. 

But  the  plaintiff  in  error  insists  that  this  case  falls  within  an  ex- 
ception to  that  rule,  and  cites  to  sustain  his  position  the  cases  of 
Smith  V.  Sac  Co.  11  Wall.  139,  and  Stewart  v.  Lansing,  104  U.  8.  505. 
The  exception  relied  on  by  plaintiff  in  error  is  well  settled,  and  is 
this :    If ,  in  a  suit  brought  by  the  indorsee  or  transferee  of  a  negoti- 
able instrument,  the  maker  or  acceptor,  or  any  party  who  is  primarily 
bound  by  the  original  consideration,  proves  that  there  was  fraud  or 
illegality  in  the  inception  of  the  instrument,  the  burden  of  proof  is 
thrown  on  the  plaintiff  to  show  that  he  is  a  holder  for  value.     Smith 
V.  Sac  Co.  and  Stewart  v.  Lansing,  tM  auprai  Com'rs  v..  Clark,  94  U 
8.  285;  Collins  v.  Gilbert,  Id.  768;  Fiteh  v.  Jones,  5  El.  &  Bl.  238 
Smith  V.  Brane,  16  Q.  B.  244;  HaU  v.  Featherstone,  8  Hurl.  &  N.  284 
Bailey  v,  Bidwell,  13  Mees.  &  W.  73;  Vathir  v.  Zane,  6  Grat.  246 
Hutchinson  v.  Boggs,  28  Fa.  8t.  294;  Perrin  v.  Noyes,  39  Me.  384 
Cottle  V.  Cleaves,  70  Me.  256;  Sistermans  v.  Field,  9  Gray,  331 ;  Wood 
htdl  V.  Holmes,  10  Johns.  281;  Thompson  v.  Armstrong,  5  Ala.  883 
Harbison  v.  Bank  of  Indiana,  28  Ind.  183;  Fuller  v.  Hutchings,  10  Cal 
526;  Redington  v.  Wood,  46  Cal.  406;  Conley  v.  Wingor,  41  Mich.  253 
Sloan  v.  Union  Banking  Co.  67  Pa.  St.  470 ;  Holme  v.  Karsper,  6  Binn 
469;  VaUett  v.  Parker,  6  Wend,  616;  Munroe  v.  Cooper,  6  Pick.  412 
1  I^aniel,  Neg.  Inst.  (3d  Ed.)  §  815. 

In  most  of  the  oases  above  cited  the  defense  relied  on  was  fraud  in 
the  inception  of  the  instrument.  Thus,  in  the  case  of  Smith  v.  Sac 
Co.  11  Wall.  189,  the  report  shows  that  the  bonds  were  issued  to  a 
contractor  to  pay  for  the  building  of  a  court-house ;  that  the  county 
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judge  who  executed  and  delivered  the  bonds  was  bribed  to  do  jjo ;  and 
that  the  oourt-house  never  was  bnilt. 

In  the  ease  of  Stewart  t.  Lansing,  104  U.  S.  505,  the  eoonty  judge, 
assuming  to  act  under  authority  of  a  law  of  the  state,  rendered  a  judg- 
ment appointing  oommissioners  to  execute'  bonds  of  the  town  of 
Lansing.  This  judgment  was  carried  by  certiorari  to  the  supreme 
court  and  there  reversed.  The  county  judge,  tiie  commissioners,  and 
the  railroad  company  to  which  the  bonds  were  ordered  to  be  issued, 
all  had  notice  of  the  writ  of  certiorari  and  of  the  subsequent  proceed- 
ings under  it.  Before  the  judgment  of  reversal,  however,  the  commis- 
sioners, notwithstanding  the  pendency  of  the  writ  of  certiorari,  issued 
the  bonds  in  suit  in  the  case,  taking  from  the  railroad  company  an 
obligation  for  their  personal  indemnity.  This  eourt  held  that,  as  be- 
tween the  railroad  company  and  the  town,  the  judgment  of  reversal 
was  equivalent  to  a  refusal  by  the  county  judge  to  make  the  original 
order,  and  invalidated  the  bonds. 

There  is  no  pretense  of  any  fraud  in  the  inception  of  the  bonds  in 
question  in  this  case.  It  is  not  denied  that  they  were  issued  in  good 
faith  and  for  a  valuable  consideration.  The  question,  then,  is,  was 
the  irregularity  in  the  conduct  of  the  eleotion  such  an  illegality  as 
throws  on  the  plaintiff  the  burden  to  show  that  he  paid  value  for  the 
coupons?    We  are  clearly  of  opinion  that  it  is  not. 

It  will  appear  from  an  examination  of  the  oases  above  cited,  in 
which  the  defense  was  illegality  in  the  inception  of  the  instrument, 
that  the  illegality  which  shifts  the  burden  of  proof  on  the  holder  to 
prove  that  he  paid  value,  must  be  something  which  relates  to  the  con- 
sideration of  the  paper  sued  on.  It  must  appear  that  the  considera- 
tion arose  out  of  a  transaction  contrary  to  law,  or  against  public 
policy.  Thus,  in  the  case  of  Sistermatu  ▼.  Field,  9  Gray,  333,  the 
illegality  which  the  court  held  threw  the  burden  on  the  plaintiff  of 
proving  that  he  gave  value  for  the  notes  sued  on,  was  the  fact  alleged 
by  the  defendant  that  they  were  given  in  payment  for  intoxicating 
liquors  sold  by  the  payees  of  the  notes  to  the  defendant  in  violation 
of  law.  Precisely  the  same  illegality  was  held  in  the  case  of  CotUe 
▼.  Cleaves,  70  Me.  256,  to  throw  upon  the  plaintiff,  who  was  indorsee, . 
the  burden  of  showing  that  he  paid  value  for  the  note. 

So  in  Fuller  v.  Hutchings,  10  Cal.  626,  the  paper  sued  on  was  given 
for  losses  at  a  public  banking  game  called  "faro. "  Gaming  was  pro- 
hibited by  statute.  It  was  declared  by  the  laws  of  California  to  be  a 
felony  in  the  keeper  of  the  game  and  a  misdemeanor  in  the  player. 
In  this  case  the  court  held  that,  the  illegal  consideration  being  ad- 
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mitted,  it  devolved  upon  the  plaintiff' to  show  that  he  took  the  paper 
vitbout  notice  and  for  valne. 

In  the  case  of  Bailey  v.  Bidioell,  13  Meea.  &  W.  78,  it  was  alleged, 
ae  a  matter  of  defense,  that  the  consideration  for  the  note  sued  on 
was  an  agreement  that  the  payee  should  not  oppose  a  petition  in 
bankruptcy  filed  by  the  defendant,  the  maker  of  the  note,  and  that 
the  note  was  indorsed  to  the  plaintiff  without  value.  The  court,  by 
Baron  Pabke,  held  the  rule  to  be  that  if  the  note  was  proven  to 
have  been  obtained  by  fraud,  or  affected  by  illegality,  that  afforded  a 
presumption  that  the  person  who  had  been  guilty  of  the  illegality 
would  dispose  of  it,  and  place  it  in  the  hands  of  another  person  to 
sue  on  it,  and  that  such  proof  casts  upon  the  plaintiff  the  burden  of 
showing  that  he  was  a  bona  fide  indorsee  for  value. 

In  Fitch  V.  JoMt,  5  El.  &  Bl.  238,  the  note  which  was  sued  on  by 
an  indorsee  was  given  for  a  wager  on  the  hop  duty.  This,  the  court 
said,  was  not  within  the  statute  of  Anne  or  any  other  statutes  which 
prohibit  wagers.  There  was  no  penalty  imposed  for  such  a  wager; 
and,  therefore,  as  between  the  maker  and  payee,  there  was  no  illegal- 
ity or  violation  of  law,  but  it  was  a  mere  nudum  ■pactum.  And  the 
court  held  that  the  defendant  was  bound  to  prove  his  plea  by  show- 
ing that  the  plaintiff  did  not  give  value  for  the  note. 

The  authorities  illustrate  the  rule  and  show  that  it  does  not  apply 
to  this  case.  There  was  no  illegality  whatever  in  the  consideration 
of  the  bonds  in  question  in  this  suit.  The  mere  irregularity  in  the 
conduct  of  the  election  was  not  such  an  illegality  as  is  contemplated 
by  the  rule,  and  does  not  deprive  the  holder  of  the  coupons  of  the 
presumption  that  he  acquired  them  for  value. 

The  next  contention  of  the  plaintiff  in  error  is  that  the  decree  of 
the  circuit  court  of  Christian  county,  Illinois,  by  which  the  bonds  in 
question  were  declared  void,  is  binding  upon  the  plaintiffs  in  this 
case,  and  is  a  bar  to  the  action  upon  the  coupons  sued  on.  The 
plaintiffs  in  this  case  are  citizens  of  the  state  of  Maine.  It  is  sought 
to  bind  them  by  a  decree  rendered  in  a  proceeding  purely  «n  personam 
in  a  case  in  which  they  were  not  named  as  parties,  when  there  was 
no  personal  service  upon  or  appearance  by  them,  and  when  the  only 
pretense  of  notice  to  them  of  the  pendency  of  the  suit  was  a  publica- 
tion addressed  to  the  "unknown  holders  and  owners  of  bonds  issued 
by  town  of  Pana."  It  is  contended  that,  under  the  statutes  of 
Illinois,  parties  may  be  thus  brought  in  and  a  valid  personal  decree 
rendered  against  them.  Whatever  may  be  the  effect  of  such  a  decree 
upon  citizens  of  the  state  of  Illinois,  this  court  has  held  that,  as  to 
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non-residents,  it  is  absolutely  void.  Cooper  v.  Reynoldt,  10  Wall. 
308;  Pennoyer  v.  Neff,  96  U.  B.  714;  Brooklyn  T.  Ins.  Co.  99  U.  8. 
870 ;  Evipire  v.  Darlington,  101  U.  S.  92. 

In  a  case  decided  at  the  present  term  it  was  declared  by  this  court, 
speaking  by  Mr.  Justice  FjeijD,  that  "the  courts  of  the  United  States 
only  regard  judgments  of  the  state  oonrts  establishing  personal  de- 
mands as  having  validity  or  importing  verity  when  they  have  been 
rendered  upon  personal  citation  of  the  party,  or  upon  his  voluntary 
appearance."  St.  Clair  v.  Cox,  106  U.  8.  350;  [8.  C.  1  Sop.  Or. 
Bep.  864.] 

These  authorities  settle  the  rule  which  is  conclusive  of  this  ques- 
tion. It  would  be  a  reproach  to  jurisprudence  if  the  rights  of  citizens 
of  Maine  to  recover  the  contents  of  a  ohose  in  action,  held  and  owned 
by  them,  could  be  cut  off  by  a  suit  in  Illinois  td  which  they  were  not 
made  parties  by  name,  and  in  which  there  was  no  personal  ;Bervice 
or  appearance. 

It  is  insisted  by  counsel  for  plaintiff  in  error  that  the  decree  of  the  ap- 
pellate court  recites  the  fact  that  the  persons  made  defendants  under  the 
designation  of  "the  unknown  holders  and  owners  of  bonds  and  cou- 
pons of  the  town  of  Pana, "  which  includes  the  defendants  in  error, 
appeared  in  that  court,  and  that  they  are,  therefore,  concluded  by  the 
decree  in  the  case.  There  is  no  pretense  that  there  was  any  appear- 
ance in  fact  of  the  parties  referred  to.  It  is  sought  to  conclude  them 
by  a  loose  expression  in  the  decree,  which,  in  our  opinion,  was  clearly 
not  intended  to  recite  their  appearance,  and  is  not  fairly  open  to  such 
a  construction. 

Lastly,  it  is  assigned  for  error  that,  in  computing  the  amount  due 
upon  the  coupons  described  in  the  declaration,  the  court  allowed  7 
per  cent,  interest,  the  legal  rate  in  New  Tork,  where  the  coupons  were 
payable,  instead  of  6  per  cent.,  the  legal  rate  in  Illinois,  where  they  were 
^ade.  There  was  no  error  in  this.  The  coupons,  after  their  maturity, 
bore  interest  at  the  rate  fixed  by  the  law  of  the  place  where  they  were 
payable.  Oelpcke  v.  Dubuque,  1  Wall.  175.  What  we  have  said  covers 
all  the  assignments  of  error.  We  find  no  error  in  the  record.  The 
judgment  of  the  oirouit  ooort  most,  therefore,  be  affirmed. 
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(108  U.  S.  817)  .    «.    ^     ^  „  „ 

BiLTmoBB  &  P.  B.  Go.  e.  Furra  Baptist  Ch0boh. 

(April  23,  1883.) 

XumutoB  —  Prozdott  to  Churoh  of  Bailbo&d  EHonnc-HoirBB  Ain>  HsFAia. 

Shop— Lawfuii  Oooufationb— Legiblatitb  Adthobitt — Right  or 

AoriOH  BT  Pritaib  PKBsoir— Lubiutt  op  Oobfoba- 

noBB— Mbabubh  ~ov  Daxacues. 

That  Is  a  nnlaanee  'which  annoys  and  distarbs  one  in  the  possession  of  his  property, 
rendering  Its  ordinary  use  or  occupation  physically  uncomfortable  to  him.  For 
such  annoyance  and  discomfort  the  courts  of  law  will  afford  redress  by  giving 
damages  against  the  wrong-doer;  and  when  the  cause  of  the  annoyance  and 
discomfort  are  continuous,  courts  of  equity  will  interfere  and  restrain  the  nui- 
sance. 

An  engine-house  and  repair-shop  erected  by  a  railroad  corporation  in  a  city  so  near 
to  an  edifice  used  by  a  religious  corporation  as  a  church  that  the  noise,  smoke, 
and  odors  necessarily  arising  from  the  nature  of  the  business  carried  on  by  the 
railroad  company  therein  render  the  church  uncomfortable  and  almost  ui^ 
endurable  as  a  place  of  worship,  and  less  valuable  for  the  purposes  to  which  it 
was  devoted,  is  a  nuisance,  and  the  railroad  company  will  be  responsible  in 
damagea  therefor. 
'  The  right  of  the  plaintiff  to  recover  for  the  annoyance  and  discomfort  to  its  mem- 
ben  in  the  use  of  its  property,  and  the  liability  of  the  defendant  to  respond  in 
damages  for  causing  them,  are  not  affected  by  their  corporate  chanuiter.  The 
same  rule  in  that  respect  applies  to  corporations  as  to  individuals. 

There  are  many  lawful  and  necessary  occupations  which,  by  the  odors  they  en- 
gender and  the  noise  they  oreate,  are  nuisances  when  carried  on  in  the  heart 
of  acity.  Their  presence  near  one's  dwelling-house  would  often  render  It  unlit 
for  habitation.  No  permission  g^ven  to  conduct  such  an  occupation  within 
the  limits  of  a  city  would  exempt  the  parties  from  liability  for  damages  occa- 
sioned to  others,  however  carefully  they  might  conduct  their  business ;  and  in 
this  case,  if  it  is  not  possible  to  so  remodel  the  engine-house  and  work-shop  as 
to  prevent  the  annoyance  complained  of,  they  should  ht  removed  to  some  other 
place,  where,  by  their  use,  the  plaintiff  would  not  be  annoyed  and  disturbed  in 
the  enjoyment  of  ita  proper^. 

Grants  of  privileges  or  powers  to  corporate  bodies  confer  no  license  to  use  them  in 
disregard  of  the  private  rights  of  others,  and  with  immunity  for  their  invasion. 

The  acts  that  a  leg^latnre  may  authorize  which,  without  such  authorization,  would 
constitute  nuisances,  are  those  which  affect  public  highways  or  public  streams 
or  matters  in  which  the  public  have  an  interest,  and  over  which  the  public  have 
control.  The  legislative  authorization  exempts  only  from  liability  to  suits, 
dvil  or  criminal,  at  the'instance  of  the  state ;  it  does  not  affect  any  claim  of 
a  private  citizen  for  damages  for  any  4>ecial  inconvenience  and  discomfort  not 
experienced  by  the  public  at  large. 

It  is  an  actionable  nuisance  to  build  one's  chimneys  so  low  as  to  cause  the  smoke  to 
enter  his  neighbor's  honse,  and  it  is  do  defense  that  the  chimneys  were  as  high 
as  the  city  regulations  for  chimneys  required,  tf  in  fact  they  were  not  high 
enough  to  keep  the  smoke  out. 

As  the  congregation  in  this  case  had  the  same  right  to  the  oomfortable  enjoy- 
ment of  its  house  for  church  purposes  that  a  private  gentleman  has  to  tha 
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comfortable  enjoyment  of  hts  own  honae,  it  is  the  discomfort  and  annoyance 
in  its  use  for  those  purposes  vliicli  dioutd  be  primarilf  oonaidered  ia  allow- 
ing damages,  and  not  merely  the  depreciation  in  market  value  of  the  propertf. 

In  Error  to  the  Sapreme  Court  of  the  Distriot  of  Golnmbia. 

The  Fifth  Baptist  Church,  the  plaintiff  in  the  court  below,  is  a 
religious  corporation,  created  under  the  general  incorporation  act  of 
congress  in  force  in  the  Distriot  of  Columbia.  It  owns  a  building  in 
the  city  of  Washington,  situated  on  D  street,  between  Four-and-a-half 
and  Sixth  streets,  which  was  erected  and  has  been  used  by  it  as  a 
church  for  many  years.  The  defendant  in  the  court  below,  the  Bal- 
timore &  Potomac  Bailroad  Company,  is  a  corporation  created. under 
the  laws  of  Maryland,  and  is  authorized  by  act  of  congress  to  lay  its 
track  within  the  limits  of  the  city,  and  construct  other  works  neces- 
sary and  expedient  to  the  proper  completion  and  maintenance  of  its 
road. 

■  The  plaintiff  alleges  that  the  defendant,  in  1874,  erected  an  engine- 
house  and  machine-shop  on  a  parcel  of  land  immediately  adjoining 
its  church  edifice,  and  has  since  used  them  in  such  a  way  as  to  dis- 
turb, on  Sundays  and  other  days,  the  congregation  .assembled  in  the 
church,  to  interfere  with  religious  exerci&es  therein,  break  up  its  Sun- 
day-schools, and  destroy  the  value  of  the  building  as  a  place  of  public 
worship.  It  therefore  brought  the  present  suit  in  the  supreme  court 
of  the  district  for  the  damages  it  had  sustained.  The  defendant 
pleaded  the  general  issue. 

On  the  trial,  evidence  was  given  to  show — 

That  the  Fifth  Baptist  Church  has  owned  and  used  the  premises  described  aa 
a  place  of  worship  since  1857;  that  .the  present  church  building  was  b^^n 
in  1867,  and  since  1868  or  1869  has  been  continuoosly  occupied  by  the  church 
aa  its  house  of  worship;  that  in  1872  the  defendant  erected  upon  a  parcel  of 
ground  immediately  adjoining  the  premises  on  the  west,  and  from  April, 
1874,  till  the  commencement  of  this  suit,  maintained  an  engine-house  and 
machine-shop,  where  a  large  number  of  locomotives  and  steam-engines  were 
housed  and  their  fires  made,  and  to  and  from  which  the  engines  were  pro- 
pelled, and  In  which  they  were  coaled,  watered,  repaired,  and  otherwise  used; 
that  when  the  ground  was  first  broken  for  the  erection  of  these  works  the 
plaintiff  advised  the  company  that  if  put  there  they  would  prove  to  be  a 
nuisance  and  ruinous  to  the  plaintiff's  interests,  and  protested  against  their 
erection;  that  the  company,  however,  paid  no  heed  to  this  protest,  but  pro- 
ceeded to  erect  the  works  upon  the  building  line  of  its  own  premises -within 
five  and  a  half  feet  of  the  church  edifice,  and  constructed  upon  the  engine- 
house  16  smoke-stacks,  lower  in  height  than  the  windows  of  the  main  room 
of  the  church;  that  the  nearest  of  the  smoke-stacks  was  less  thanjSO  feet 
from  the  windows,  and  the  others  were  |n  a  semi-circular  curve,  at  grad- 
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ually  increasing  diatances;  that  during  this  period — from  April,  1874,  to 
eomioencement  of  the  present  suit — the  plaintifiF  was  accustomed  to  have  on 
every  Sabbath  day  Sunday-school  exercises  in  the  morning,  preaching  in  the 
forenoon,  and  preaching  in  the  evening;  and  that  religious  services  were  also 
held  in  it  on  Wednesday  evening  of  every  week,  and  un  the  first  Tuesday  and 
Friday  evenings  of  every  month,  and  at  intervals  protracted  religious  meet~ 
ings  were  held  in  it  every  night  in  the  week  except  Saturday  night;  that 
during  this  period  these  services  were  habitually  interrupted  and  disturbed 
by  the  hammering  noises  made  in  the  workshops  of  the  company,  the  rum- 
bling of  its  engines  passing  in  and  out  of  them,  and  the  blowing  off  of  steam ; 
that  these  noises  were  at  times  so  great  as  to  prevent  members  of  the  congre- 
gation sitting  in  parts  of  the  church  furthest  from  the  shops  from  hearing 
what  was  said ;  that  the  act  of  blowing  off  steam  occupied  from  five  to  fifteen 
minutes,  and  frequently  compelled  the  pastor  of  the  church  to  suspend  his 
remarks ;  that  this  was  of  habitual  occurrence,  during  the  day  and  at  night, 
and  on  Sundays  as  well  as  other  days;  and  that  In  the  summer-time,  when 
the  windows  of  the  church  were  opened  for  air,  smoke,  cinders,  and  dust  were 
blown  from  the  smoke-stacks  tiirough  the  windows  of  the  church,  settling 
upon  the  pews  and  fumittire,  and  soiling  the  clothes  of  the  occupants,  accom- 
panied by  an  offensive  udor,  which  greatly  annoyed  the  congregation. 

Evidence  was  also  given  to  show — 
That  the  railroad  company,  which  was  authorized  to  lay  Its  track  only  along 
Virginia  avenue  in  the  city,  had  constructed  a  side  track  from  the  avenue  to 
its  workshops,  crossing  a  part  of  D  street  and  its  sidewalk  at  a  distance  of 
about  100  feet  from  the  door  of  the  church ;  that  the  locomotives  were  allowed 
to  stand  at  the  entrance  of  its  premises  with  their  cow-catchers  protruding 
several  feet  beyond  the  inclosure,  and  sometimes  to  stand  across  the  sidewalk 
along  which  two-thirds  of  the  congregation  are  obliged  to  pass  in  going  to  and 
from  the  church;  that  the  access  to  the  church  was  thereby  obstructed  and 
rendered  dangerous,  and  on  several  occasions  members  had  barely  escaped  be- 
ing run  over  by  the  sudden  starting  of  the  locomotives  without  note  or  warn- 
ing; that  the  congregation  had  been  thereby  diminished,  and  the  attendance 
upon  the  Sunday-school  decreased  by  about  one-fourth;  that  the  Sunday- 
school  was  a  source  of  revenue  to  the  plaintiff,  having  contributed  to  the  con- 
struction and  improvement  of  the  church  building,  and  this  revenue  was  pro- 
portioned to  the  attendance  thereon;  that  the  property  of  the  phiintiff  was 
nearly  ruined  for  church  purposes  by  the  proximity  of  the  works  of  the 
defendant,  and  the  noise,  smoke,  cinders,  and  dust  which  they  created ;  that 
the  rental  value  was  ordinarily  from  81,200  to  Sl,600  per  annum,  but  tliat 
with  the  defendant's  works  adjoining  it  could  hardly  be  rented  at  all;  and  that 
those  works  had  depreciated  the  value  of  the  property  fifty  per  cent. 

To  meet  the  facts  thtis  established,  and  as  a  defense  to  the  action, 
the  railroad  company  gave  evidence  to  show — 

That  it  ran  about  60  trains  a  day  over  its  road  in  the  city  of  Washington 
during  week-days,  and  about  10  tiaius  on  Sundays;  that  its  locomotives  were 
v.a— 46 
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the  best  known  in  the  business ;  that  it  employed  about  200  men,  who  were  all 
skillful  in  their  particular  branches  of  the  work,  and  well  behaved ;  that  in 
the  engine  and  repair  shop  no  more  noise  was  made  than  was  necessary;  that 
every  precaation  was  taken  on  Sundays  to  preserve  quiet  in  the  neighborhood 
of  the  church;  that  the  main  shop  of  the  company  was  in  the  city  of  Balti- 
more, and  the  shop  and  engine-house  in  Washington  were  used  only  for  mak- 
ing casual  and  temporary  repairs  in  order  to  keep  the  machinety  and  engines 
in  operation ;  that  the  smoke-stacks  were  higher  than  required  by  the  building 
regulations  in  force  in  Washington;  that  the  engine-house  and  workshops 
were  skillfully  and  carefully  constructed  with  suitable  appointments  and  ap- 
pliances; that  the  bells  of  the  locomotives  were  not  rung,  nor  the  whistle 
sounded,  except  when  an  accident  was  liable  to  occur:  and  that  when  the 
engines  were  brought  into  the  house  the  steam  ordinarily  was  not  blown  off, 
but  allowed  to  go  down. 

The  main  reliance,  however,  of  the  railroad  company  to  defeat  the 
action  was  the  aathority  conferred  iipon  it  by  the  aot  of  oongress  of 
Febraaiy  5,  1867,  to  exercise  the  same  powers,  rights,  and  privileges 
in  the  construction  of  a  road  in  the  Distriot  of  Colnmbia,  the  line  of 
which  was  afterwards  designated,  which  it  ooold  exercise  under  its 
charter  in  the  oonstrnotion  of  a  road  in  Maryland,  with  some  excep- 
tions, not  material  here.  By  its  charter  it  was  empowered  to  make 
and  constraot  aU  works  whatever,  which  might  "be  necessary  and  ex- 
pedient," in  order  to  the  proper  completion  and  maintenance  of  the 
road. 

The  aot  of  congress  provided  that  the  road  which  the  company  was 
authorized  to  construct  should  enter  the  city  at  such  a  place  and  pass 
along  such  public  street  or  alley  to  such  terminus  as  might  be  al- 
lowed by  congress,  upon  the  presentation  of  a  survey  and  map  of  its 
proposed  location.  Subsequently  congress  allowed  the  company  to 
enter  the  city  with  its  railroad  by  one  of  two  routes,  as  it  might  se- 
lect. It  selected  the  one  by  which  the  road  is  brought  along  Virginia 
avenue,  in  front  of  the  church  of  the  plaintiff,  to  the  intersection  of 
South  G  and  West  Ninth  streets. 

The  testimony  of  the  parties  being  closed,  the  plaintiff  prayed  three 
instructions  to  the  jury,  which  were  given  by  the  court,  with  additions 
to  each.    They  are  as  follows ; 

FIBST  nreTBUOTIOI?  PBAYED. 

"If  the  Jury  find  from  the  evidence  that  the  engine-house  of  tbe  defendant 
Is  used  for  receiving  its  engines  when  they  come  into  the  city  after  a  trip; 
that  after  coming  into  said  engine-house  such  engines  more  or  less  frequently 
blow  oft  their  steam,  and  that  such  blowing  off  of  steam  makm  a  loud  and 
disagreeable  noise,  and  that  such  engines  are  put  in  the  stalls  in  said  house, 
and  emit  tbe  smoke  from  their  fires  through  the  chimneys  of  said  house,  and 
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that  the  said  engine-house  is  used  for  the  purpose  of  a  shop  in  which  to  make 
a  certain  clas^  of  repairs  upon  the  engines  and  oars  of  the  defendant,  and  that 
a  loud  noise  of  hammering  is  created  in  making  such  repairs,  and  that  said 
engine-house  is  also  used  to  receive  coal  for  coaling  the  engines  of  defendant 
before  going  out,  and  that,  they  are  all  coaled  therein,  and  also  get  up  their 
fire  and  steam  therein,  and  further  find  that  said  house  is  located  so  near  the 
church  of  the  plaintiff  that  the  noises  from  said  engine-house  can  be  distinctly 
heard  inside  of  the  said  church,  and  also  that  the  chimneys  of  said  engine- 
bouse  are  so  constructed  that  the  tops  thereof  are  not  as  high  as  the  tops  of 
the  windows  of  said  church,  and  shall  further  find  that  the  smoke  from  said 
chimneys  is  thrown  through  said  windows  into  said  church  in  such  quanti- 
ties and  so  genei-ally  as  to  be  a  common  annoyance  and  inconvenience  to  the 
congregation  worshipping  therein,  and  that  said  noises  in  said  yard  of  blow- 
ing o£C  steam  are  of  daily  and  nightly  occurrence,  and  are  so  distinctly  heard 
in  said  church  on  Sundays,  as  well  as  the  days  of  the  week,  as  to  annoy,  harass, 
and  inconvenience  the  congregation  when  engaged  in  divine  worship  therein, 
and  that  they  disturb  and  greatly  inconvenience  the  congregation  in  the  en- 
joyment of  said  building  as  a  church,  then  the  plaintiff  is  entitled  to  recover, 
provided  the  jury  find  that  said  church  was  located  upon  the  spot  where  it 
now  is  before  the  defendant  establi^ed  its  engioe-house  in  its  present  posi- 
tion, and  provided  the  jury  further  find  that  the  annoyance  and  inconven- 
ience to  said  congregation  from  the  smoke  and  noises  above  mentioned  oc- 
curred within  three  years  before  the  date  at  which  this  suit  was  brought,  and 
provided  further  that  said  noises  and  smoke  depreciated  the  value  of  the 
property  of  the  pluntill  within  the  period  from  April  1, 1874,  to  March  22, 
1877." 

The  court  granted  this  prayer  and  gave  the  instraction,  adding  to 
it  a  charge,  as  follows : 

"If  you  find  all  these  facts,  then  this  shop  is  a  nuisance,  and  a  special  an- 
noyance to  the  congregation  that  worship  in  this  church.  Every  man  has  a 
right  to  the  comfortable  enjoyment  of  his  own  house,  in  which  enjoyment  a 
neighbor  cannot  molest  him;  and  no  grant  conferred  by  proper  authority 
upon  any  corporation  to  construct  a  railroad  along  the  public  streets,  or  to 
build  shops,  can  be  construed  as  authorizing  that  company  to  construct  a 
nuisance.  If  the  work  is  of  such  a  necessary  kind  that  the  company  must 
have  it,  if  the  shop  is  of  that  character,  and  yet  Is  a  nuisance  in  the  neighbor- 
hood, they  must  find  some  other  place  to  put  it.  No  legislature  has  a  right  to 
establish  a  private  nuisance." 

tttOOHm  INSTBUOTION   FBATBD. 

••The  actual  araotint  of  pecuniary  loss  to  the  plaintiff  is  not  neceaaarilj  the 
mie  of  damages  in  actions  like  the  present  In  estimating  the  amount  of 
compensation  to  the  plaintiff  for  the  injury,  if  any,  found  to  have  been  sus- 
tained by  it,  the  jury  may  determine  the  extent  of  the  injury  and  the  equiv- 
alent damages,  in  view  of  all  the  circumstances  of  said  injury  to  said  plaintiff, 
of  depreciation  in  the  value  of  its  prc^rty  during  the  period  embraced  in  this 
suit,  and  of  interference  with  the  uses  to  which  said  property  was  devoted  by 
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said  plaintiff  daring  said  period,  and  of  aU  other  particulars,  if  any,  wherein 
the  plaintiff  is  shown  to  have  been  injured  during  said  period,  and  for  which, 
under  the  instraction  of  the  court,  said  plaintiff  is  entitled  to  leoover." 

This  prayer  was  granted  and  the  instruoticm  given,  accompanied 
with  the  following  charge  to  the  jury : 

"That  prayer  I  think  is  substantially  right.  The  suit  is  brought  by  a  con- 
gregation duly  incorporated,  and  they  have  brought  an  action  to  recover  dam- 
ages for  their  inconvenience  and  discomfort  in  consequence  of  the  acts  of  the 
defendant  It  is  the  personal  discomfort  more  than  anything  else  which  is 
to  be  considered  in  regard  to  the  assessment  of  damages.  Now,  I  can  very 
easily  imagine,  and  it  may  often  happen,  that  the  construction  of  an  im- 
provement such  as  this  might  increase  tue  value  of  property  in  the  vicinity, 
and  I  am  not  sure  at  all  that  the  erection  of  tliis  worls:shop  in  that  neighbor- 
hood may  not  really  have  increased  the  intrinsic  value  of  the  property  belong- 
ing to  this  congregation.  The  evidence  in  the  case  does  not^  as  it  seems  to  me, 
show  that  this  property  has  been  depreciated  by  the  construction  of  that 
worlcshop.  We  can  imagine,  and  it  is  not  a  far-fetched  imagination  either, 
that  the  effect  of  such  a  workshop  in  that  neighborhood  might  be  to  collect 
a  population  around  it,  and  thus  increase  the  population  in  that  neighbor- 
hood, and  really  enhance  the  value  of  property ;  and  yet  the  congregation 
would  be  entitled  to  recover  damages  (although  thtir  property  might  have 
increased  in  value)  btoause  of  the  inconvenience  and  discomfort  they  have 
suffered  from  the  use  of  the  shop.  The  congregation  has  the  same  right  to 
the  comfortable  enjoyment  of  its  house  for  church  purposes  that  a  private 
gentleman  has  to  tbe  comfortable  enjoyment  of  his  own  house,  and  it  is  the- 
discomfort  which  is  the  primary  consideration  in  allowing  damages." 

THIRD  IN8TBU0TI0N  PRAYKD. 

"  If  the  jury  find  from  the  evidence  that,  among  other  porposes,  the  plaintiff's 
church  was  used  by  the  said  plaintiff  as  a  school-house  for  the  instruction  of 
children  on  the  Sabbath  day,  and  that  a  revenue  was  derived  from  such  school, 
depending  for  the  amount  thereof  upon  the  number  of  children  attending 
said  school,  and  shall  also  find  that  the  defendant  was  in  the  habit  of  allowing 
its  engines,  with  steam  on,  and  ready  to  move  out  over  D  street,  to  lie  adja- 
cent to  the  sidewalk  of  said  D  street,  adjacent  t'O  its  workshop  and  engine- 
house,  and  that  in  consequence  of  said  engine  being  so  allowed  to  occupy  such 
position  the  number  of  pupils  attending  said  school  was  diminished,  and  that 
from  the  said  cause  the  number  of  the  pupils  of  the  said  school  was  lessened 
within  the  period  from  March  22, 1874,  to  March  22,  1877,  then  the  jury  will 
consider  the  extent  of  such  special  damage  to  the  plaintiff,  should  they  find 
such  special  damage  an  element  in  making  up  their  verdict  in  this  case." 

This  prayer  was  granted  and  the  instraction  given,  aooompanied 
with  the  following  charge : 

"  I  giunt  that  prayer  because  there  is  some  evidence  that  this  congr^ation 
used  that  church  partly  for  a  Sunday-school  where  children  are  instructed,  and 
.that  those  children  were  in  the  habit  of  contributing,  and  have  contributed. 
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sums  of  money  to  the  support  of  the  church.  A.  party  ia  entitled  to  be  com 
pensated,  not  only  for  actual  damages  sustained  from  the  acts  of  the  defend- 
ant, but,  in  a  case  like  this,  is  entitled  to  his  damages  for  a  continuous  and 
threatened  danger.  A  man  is  entitled  to  recover  damages  from  the  owner  of 
an  adjoining  property  ready  to  tumble  down  upon  himself  or  his  family. 
That  is  a  threatened  danger,  and  although  the  danger  luay  not  have  been  ac- 
tually sustained,  yet  people  are  not  to  be  kept  in  alarm  constantly  by  a  threat 
of  danger.  It  may  fall  upon  him  at  any  time,  and  a  court  of  chancery  would 
direct  it  to  be  removed,  and  on  an  indictment  for  a  nuisance  of  that  kind  it 
would  be  removed.  But  in  private  actions  like  this  it  may  be  taken  into  con- 
sideration by  the  jury  whether  those  engines,  standing  inside  the  house  and 
passing  out  and  in  so  frequently  as  they  do,  and  in  that  place,  produce  a  rea- 
^sonable  and  fair  apprehension  of  danger  to  persons  passing  to  that  church, 
especially  to  children  passing  to  Sunday-school.  You  can  take  that  element 
into  your  consideration." 

To  each  of  these  mstraotions  the  defendant  excepted.  It  also  re* 
quested  the  oonrt  to  give  several  other  instmotions,  the  purport  of 
which  was — 

Tliat  If  the  railroad  company  constructed  its  smoke-stacks  on  the  repair- 
shop  in  the  usual  agad  ordinary  manner,  and  built  tbem  as  high  as  requited  by 
the  building  regalations  in  force  in  Washington,  the  plaintiff  could  not  re- 
cover for  any  damage  caused  by  smoke  from  such  smoke-stacks  ;  that  the 
company  possessed  the  right  to  select  the  location  in  question,  and  to  con- 
struct, maintain,  and  use  upon  it  such  engine-house  and  other  works  as  were 
necessary  and  expedient  for  the  construction,  maintenance,  and  repair  of  its 
road  and  engines,  and  to  occupy  the  premises  for  that  purpose  ;  and  that  if 
the  jury  found  that  the  inconveniences  complained  of  were  no  more  nor 
greater  than  the  natural  or  probable  result  of  maintaining  such  engine-house 
and  repair-shop,  or  found  that,  in  the  occupation  and  use  of  the  property  and 
management  of  its  business,  the  company  exercised  such  reasonable  care  as  a 
person  of  ordinary  prudence  and  caution  would  exercise  under  the  circum- 
stances, it  was  not  liable  for  any  damages ;  and  that  if  the  company  did  not 
use  reasonable  care  in  the  oonstructfbn  of  the  smoke-stacks  on  the  engine- 
house  or  repair-shop,  the  plaintift  was  only  entitled  to  recover  interest  for 
three  years  on  the  difference  between  the  value  of  the  property  as  it  would 
have  been  if  the  defendant's  smoke«taclu  had  been  carefully  constructed,  and 
the  actual  value  as  reduced  by  the  smoke  from  them ;  that  the  defendant  was 
entitled  to  construct  and  use  the  side  track  across  D  street;  and  that  the 
plaintiff  could  not  recover,  being  a  corporation,  for  any  inconvenience  which 
members  of  the  congregation  assembled  in  its  church  might  suffer  from  the 
noise  and  offensive  odors  occasioned  by  the  defendant's  engines  and  shops. 

The  court  refus.ed  to  give  these  instructions,  and  the  jury  found  for 
the  plaintiff  $4,500  damages,  and  the  judgment  entered  thereon  was 
affirmed  at  the  general  term  of  the  supreme  court  of  the  district.  To 
review  that  judgment  the  defendant  brought  the  case  here  on  a  writ 
of  error. 
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Enoch  Totten,  for  plaintiff  in  error. 

B.  T.  Merrick  and  I.  J.  Darlington,  for  defendant  in  error. 

Field,  J.  If  the  facts  are  established  which  the  evidence  tended  to 
prove,  and  from  the  verdict  of  the  jury  we  must  bo  infer,  there  can 
be  no  doabt  of  the  right  of  the  plaintiff  to  recover.  The  engine-honse 
and  repair-shop  of  the  railroad  company,  as  they  were  used,  rendered 
it  impossible  for  the  plaintiff  to  occupy  its  bnilding  with  any  com- 
fort as  a  place  of  pablio  worship.  The  hammering  in  the  shop,  the 
rumbling  of  the  engines  passing  in  and  out  of  the  engine-house,  the 
blowing  off  of  steam,  the  ringing  of  bells,  the  sounding  of  whistles, 
and  the  smoke  from  the  chimneys,  with  its  cinders,  dust,  and  offensive 
odors,  created  a  constant  disturbance  of  the  religions  exercises  of  the 
church.  The  noise  was  often  so  great  that  the  voice  of  the  pastor 
while  preaching  could  not  be  heard.  The  chimneys  of  the  engine- 
house  being  lower  than  the  windows  of  the  church,  smoke  and  cinders 
sometimes  entered  the  latter  in  such  quantities  as  to  cover  the  seats 
of  the  church  with  soot  and  soil  the  garments  of  the  worshipers.  Disa- 
greeable odors,  added  to  the  noise,  smoke,  and  cinders,  rendered  the 
place  not  only  uncomfortable,  but  almost  unendurable  as  a  place  of 
worship.  As  a  consequence,  the  congregation  decreased  in  numbers, 
and  the  Sunday-school  was  less  numerously  attended  than  previously. 

Plainly  the  engine-house  and  repair-shop,  as  they  were  used  by  the 
railroad  company,  were  a  nnisai^ce  in  every  sense  of  the  term.  They 
interfered  with  the  enjoyment  of  property  which  was  acquired  by  the 
plaintiff  long  before  they  were  built,  and  was  held  as  a  place  for  relig- 
ious exercises,  for  prayer  and  worship;  and  they  disturbed  and  an- 
noyed the  congregation  and  Sunday-school  which  assembled  there  on 
the  Sabbath  and  on  different  evenings  of  the  week.  That  is  a  nui- 
sance which  annoys  and  disturbs  one  in  the  possession  of  his  prop- 
erty, rendering  its  ordinary  use  or  occupation  physically  uncomfort- 
able to  him.  For  such  annoyance  and  discomfort  the  courts  of  law 
will  afford  redress  by  giving  damages  against  the  wrong-doer,  and 
when  the  cause  of  the  annoyance  and  discomfort  are  continuous, 
courts  of  equity  will  interfere  and  restrain  the  nuisance.  Crump  v. 
Lambert,  L.  B.  8  Eq.  409. 

The  right  of  the  plaintiff  to  recove^  for  the  annoyance  and  discom- 
fort to  its  members  in  the  use  of  its  property,  and  the  liability  of  the 
defendant  to  respond  in  damages  for  causing  them,  are  not  affected 
by  their  corporate  character.  Private  corporations  are  bat  associa- 
tions of  individuals  united  for  some  common  purpose,  and  permitted 
by  the  law  to  use  a  common  name,  and  to  change  its  members  with- 
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out  a  dissolntion  of  the  association.  Whatever  interferes  with  the 
comfortable  use  of  their  property,  for  the  purposes  of  their  formation, 
is  as  mnoh  the  sabjeot  of  complaint  as  though  the  members  were 
united  by  some  other  than  a  corporate  tie.  Here  the  plaintiff,  the 
Fifth  Baptist  Church,  was  incorporated  that  it  might  hold  and  use 
an  edifice,  erected  by  it,  as  a  place  of  public  worship  for  its  mem- 
bers and  those  of  similar  faith  meeting  with  them.  Whatever  pre- 
vents the  comfortable  use  of  the  property  for  that  purpose  by  the 
members  of  the  corporation,  or  those  who,  by  its  permission,  unite 
with  them  in  the  church,  is  a  disturbance  and  annoyance ;  as  much 
so  as  if  access  by  them  to  the  oboreh  was  impeded  atid  rendered  in- 
convenient and  difficult.  The  purpose  of  the  organization  is  thus 
thwarted.  It  is  sufficient  to  maintain  the  action  to  show  that  the 
building  of  the  plaintiff  was  thus  rendered  less  valuable  for  the  pur- 
poses to  which  it  was  devoted. 

*  The  liability  of  the  defendant  for  the  annoyance  and  discomfort 
caused  is  the  same,  also,  as  that  of  individuals  for  a  similar  wrong. 
The  doctrine  which  formerly  was  sometimes  asserted,  that  an  action 
will  not  lie  against  a  corporation  for  a  tort,  is  exploded.  The  same 
rule  in  that  respect  now  applies  to  corporations  as  to  individuals. 
They  are  equally  responsible  for  injuries  done  in  the  course  of  their 
business  by  their  servants.  This  is  so  well  settled  as  not  to  require 
the  citation  of  any  authorities  in  its  support. 

It  is  no  answer  to  the  action  of  the  plaintiff  that  the  railroad  com- 
pany was  authorized  by  act  of  congress  to  bring  its  track  within  the 
limits  of  the  city  of  Washington,  and  to  construct  such  works  as  were 
necessary  and  expedient  for  the  completion  and  maintenance  of  its 
road,  and  that  the  engine-house  and  repair-shop  in  question  were 
thus  necessary  and  expedient;  that  they  are  skillfully  constructed; 
that  the  chimneys  of  the  engine-house  are  higher  than  required  by 
the  building  regulations  of  the  city;  and  that  as  little  smoke  and  noise . 
are  caused  as  the  nature  of  the  business  in  them  will  permit.  In  the 
first  place,  the  authority  of  the  company  to  construct  such  works  as 
it  might  deem  necessary  and  expedient  for  the  completion  and  main- 
tenance of  its  road  did  not  authorize  it  to  place  them  wherever  it 
might  think  proper  in  the  city,  without  reference  to  the  property  and 
rights  of  others. .  As  well  might  it  be  contended  that  the  act  per- 
mitted it  to  place  them  immediately  in  front  of  the  president's  house 
or  of  the  capitol,  or  in  the  most  densely  populated  locality.  Indeed, 
the  corporation  does  assert  a  right  to  place  its  works  upon  property 
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it  may  aognire  anywhere  in  the  city.  Whatever  the  extent  of  the 
aathority  conferred,  it  was  accompanied  with  this  implied  qualifica- 
tion that  the  worka  should  not  be  so  placed  as  by  their  use  to  un- 
reasonably interfere  with  and  disturb  the  peaceful  and  comfortable 
enjoyment  of  others  in  their  property.  Grants  of  pririleges  or  pow- 
ers to  corporate  bodies,  like  those  in  question,  confer  no  license  to 
use  them  in  disregard  of  the  private  rights  of  others,  and  with  im- 
munity for  their  invasion.  The  great  principle  of  the  common  law, 
which  is  equally  the  teaching  of  Christian  morality,  so  to  use  one's 
property  as  not  to  injure  others,  forbids  any  other  application  or 
use  of  the  rights  and  powers  conferred. 

Undoubtedly  a  railway  over  the  publio  highways  of  the  district,  in- 
cluding the  streets  of  the  city  of  Washington,  may  be  authorized  by 
congress,  and  if  when  used  with  reasonable  care  it  produces  only  that 
incidental  inconvenience  which  unavoidably  follows  the  additional  oc- 
cupation of  the  streets  by  its  oars,  with  the  noises  and  disturbances 
necessarily  attending  their  use,  no  one  can  complain  that  he  is  in- 
commoded. Whatever  consequential  annoyance  may  necessarily  fol- 
low from  the  running  of  cars  on  the  road  with  reasonable  care  is 
d'lmnum  absque  injuria.  The  private  inconvenience  in  such  case  must 
be  suffered  for  the  publio  accommodation.  Bat  the  case  at  bar  is 
not  of  that  nature.  It  is  a  case  of  the  use  by  the  railroad  company 
of  its  property  in  such  an  unreasonable  way  as  to  disturb  and  annoy 
the  plaintiff  in  the  occupation  of  its  oharoh  to  an  extent  rendering  it 
uncomfortable  as  a  place  of  worship.  It  admits,  indeed,  of  grave 
doubt  whether  congress  could  authorize  the  company  to  occupy  and 
nse  any  premises  within  the  city  limits  in  a  way  which  would  sub- 
ject others  to  physical  discomfort  and  annoyance  in  the  quiet  use  and 
enjoyment  of  their  property,  and  at  the  same  time  exempt  the  com- 
pany from  the  liability  to  suit  for  damages  or  compensation,  to  which 
individuals  acting  without  such  authority  would  be  subject  under 
like  circumstances.  Without  expressing  any  opinion  on  this  point, 
it  is  sufficient  to  observe  that  such  authority  would  not  justify  an  in- 
vasion of  others'  property,  to  an  extent  which  would  amount  to  an 
entire  deprivation  of  its  use  and  enjoyment,  without  compensation 
to  the  owner.  Nor  oonld  such  aathority  be  invoked  to  justify  acts 
creating  physical  discomfort  and  annoyance  to  others  in  the  nse  and 
enjoyment  of  their  property,  to  a  less  extent  than  entire  deprivation, 
if  different  places  from  those  occupied  could  be  used  by  the  corpora- 
tion for  its  purposes,  without  causing  such  discomfort  and  annoy- 
ance. 
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The  acta  that  a  legislature  may  authorize,  which,  without  such 
authorization,  would  constitute  nuisances,  are  those  which  affect  pub- 
lic highways  or  public  streams,  or  matters  in  which  the  public  have 
an  interest  and  over  which  the  public  have  control.  The  legislative 
authorization  exempts  only  from  liability  to  suits,  civil  or  >criminal, 
at  the  instance  of  the  state ;  it  does  dot  affect  any  claim  of  a  private 
citizen  for  damages  for  any  special  inconvenience  and  discomfort  not 
experienced  by  the  public  at  large. 

Thus,  in  Sinnickaon  v.  Johnaotu,  2  Har.  151,  it  was  held  by  the  su- 
preme court  of  New  Jersey  that  an  act  of  the  legislature  authorizing 
an  individual  to  erect  a  dam  across  a  navigable  water  constituted  no 
defense  to  an  action  for  damages  for  an  overflow  caused  by  the  dam. 
"It  may  be  lawful,"  said  the  court,  "for  him  [the  grantee  of  the 
power]  and  his  assignees  to  execute  this  act,  so  far  as  the  public  in- 
terests, the  rights  of  navigation,  fishing,  etc.,  are  concerned,  and  he 
may  plead,  and  successfully  plead,  the  act  to  any  indictment  for  a 
nuisance,  or  again^t  any  complaint  for  an  infringement  of  the  pub- 
lic right,  but  cannot  plead  it  as  a  justification  for  a  private-  injury 
which  may  result  from  the  execution  of  the  statute." 

In  Crittendenv.  Wilton,  6  Cow,  165,  it  was  held  by  the  supreme  court 
of  New  York  that  an  act  authorizing  one  to  build  a  dam,  on  his  own 
land,  upon  a  creek  or  river  which  was  a  public  highway,  merely  pro- 
tected him  from  indictment  for  a  nuisance.  If,  said  the  court,  there 
had  been  no  express  provision  in  the  act  for  the  payment  of  dam- 
ages, the-defendant  would  still  have  been  liable  to  pay  them,  and  the 
effect  of  the  grant  was  merely  to  authorize  the  defendant  to  erect  a 
dam,  as  he  might  have  done,  if  the  stream  had  been  his  own,  without 
a  grant.  In  such  a  case  he  would  have  been  responsible  in  damages 
for  all  the  injury  occasioned  by  it  to  others. 

In  Brown  v.  Cayuga  ds  S.  R.  Co.  12  N.  T.  491,  the  company  was 
sued  for  overflowing  plaintiff's  land  by  means  of  a  cut  through  the 
banks  of  a  stream  which  its  road  crossed.  It  pleaded  authority  by 
its  charter  to  cross  highways  and  streams,  and  that  the  cut  in  ques- 
tion was  necessary  to  the  construction  and  maintenance  of  the  road. 
But  it  was  held  that  the  company  was  liable  for  damages  caused. 
"It  would  be  a  great  stretch,"  said  the  court,  "upon  the  language, 
and  an  unwarrantable  imputation  upon  the  wisdom  and  justice  of 
the  legislature,  to  hold  that  it  imports  an  authority  to  cross  the 
streams  in  such  a  manner  as  to  be  the  cause  of  injury  to  others'  ad- 
joining property."    And  so  the  court  adjudged  that  the  company  was 
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under  the  same  obligation  as  a  private  ovner  of  the  land  and  stream, 
had  he  bridged  it;  and  that  the  right  granted  to  bridge  the  stream 
gave  no  immanity  for  damages  whioh  the  excavation  of  its  banks  for 
that  purpose  might  oaase  to  others. 

In  Com.  V.  Kidder,  in  the  supreme  court  of  Massaohusefts,  (107 
Mass.  188,)  A  statute  of  that  fltaie  authorized  the  storage,  keeping, 
manufacture,  and  refining  of  crude  petroleum  or  any  of  its  products 
in  detached  and  properly-ventilated  buildings,  specially  adapted  to 
that  purpose;  and  it  was  held  that  it  did  not  justify  the  refining  of 
petroleum  at  any  place,  where  a  necessary  consequence  of  the  manu- 
facture  was  the  emission  of  vapors  which  constitute  a  nuisance  at 
common  law  by  their  unwholesome  and  offensive  nature. 

Numerous  other  decisions  from  the  courts  of  the  several  states 
might  be  cited  in  support  of  the  position  that  the  grant  of  powers  and 
privileges  to  do  certain  things  does  not  carry  with  it  any  immunity 
for  private  injuries  which  may  result  directly  from  the  exercise  of 
those  powers  and  privileges. 

If,  as  asserted  by  the  defendant,  the  noise,  smoke,  and  odors,  whioh 
are  the  cause  of  the  discomfort  and  annoyance  to  the  plaintiff,  are  no 
more  than  must  necessarily  arise  from  the  nature  of  the  business  car- 
ried on  with  an  engine-house  and  work-shop  as  ordinarily  constructed, 
then  the  engine-house  and  work-shop  should  be  so  remodeled  and 
changed  in  their  structure  as  to  prevent,  if  that  be  possible,  the  nui- 
sance complained  of ;  and,  if  that  be  not  possible,  they  should  be  re- 
moved to  some  other  place  where,  by  their  use,  the  plaintiff  would 
not  be  thus  annoyed  and  disturbed  in  the  enjoyment  of  its  property. 
There  are  many  places  in  the  city  sufficiently  distant  from  the  church 
to  avoid  all  cause  of  complaint,  and  yet  sufficiently  near  the  station 
of  the  company  to  answer  its  purposes. 

There  are  many  lawful  and  necessary  occupations  which,  by  the 
odors  they  engender  or  the  noise  they  create,  are  nuisances  when 
carried  on  in  the  heart  of  a  city,  such  as  the  slaughtering  of  cattle, 
the  training  of  tallow,  the  burning  of  lime,  and  the  like.  Their 
presence  near  one's  dwelling-house  would  often  render  it  unfit  for 
habitation.  It  is  a  wise  police  regulation,  essential  to  the  health 
and  comfort  of  the  inhabitants  of  a  city,  that  they  should  be  carried 
on  outside  of  its  limits.  Slaughter-houses,  lime-kilns,  and  tallow- 
furnaces  are,  therefore,  generally  removed  from  the  occupied  parts 
of  a  city,  or  located  beyond  its  limits.  °  No  permission  given  to  con- 
duct such  an  occupation  within  the  limits  of  a  city  would  exempt  the 
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partied  from  liability  for  damages  occasioned  to  others,  however  care- 
fully they  might  eondaot  their  business.  Fish  t.  Dodge,  4  Denio, 
312. 

The  fact  that  the  smoke-stacks  of  the  engine-house  were  as  high 
as  the  oity  regulations  for  chimneys  required,  is  no  answer  to  the 
action,  if  the  stacks  were  too  low  to  keep  the  smoke  out  of  the  plain- 
tiff's church.  In  requiring  that  chimneys  should  have  a  certain 
height,  the  regulations  did  not  prohibit  their  being  made  higher,  nor 
could  they  release  from  liability  if  not  made  high  enough.  It  is  an 
actionable  nuisance  to  build  one's  chimneys  so  low  as  to  cause  the 
smoke  to  enter  his  neighbor's  hoase.  If  any  adjudication  is  wanted 
for  a  rule  so  obvious,  it  will  be  found  in  the  cases  of  Sampson  v.  Smith, 
8  Sim.  272,  and  Whitney  v.  Bartholomew,  21  Conn.  213. 

The  instruction  of  the  court  as  to  the  estimate  of  damages  was 
correct.  Mere  depreciation  of  the  property  was  not  the  only  ele- 
ment for  consideration.  That  might,  indeed,  be  entirely  disregarded. 
The  plaintiff  was  entitled  to  recover  because  of  the  inconvenience 
and  discomfort  caused  to  the  congregation  assembled,  thus  necessa- 
rily tending  to  destroy  the  use  of  the  building  for  the  purposes  for 
which  it  was  erected  and  dedicated.  The  property  might  not  be 
depreciated  in  its  salable  or  market  value,  if  the  bnilding  had  been 
entirely  closed  for  those  purposes  by  the  noise,  smoke,  and  odors  of 
the  defendant's  shops.  It  might  then,  perhaps,  have  brought  in  the 
market  as  great  a  price  to  be  used  for  some  other  purpose.  But,  as 
the  ioutt  below  very  properly  said  to  the  jury,  the  congregation  had 
the  same  right  to  the  comfortable  enjoyment  of  its  house  for  church 
purposes  that  a  private  gentleman  has  to  the  comfortable  enjoyment 
of  his  own  house,  and  it  is  the  discomfort  and  annoyance  in  its  use 
for  those  purposes  which  is  the  primary  consideration  in  allowing 
damages.  As  with  a  blow  on  the  face,  there  may  be  no  arithmet- 
ical rule  for  the  estimate  of  damages.  There  is,  however,  an  injury, 
the  extent  of  which  the  jury  may  meaBore. 

Judgment  affirmed. 
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(107  u.  a  roi) 

Pabkebbbubo  &  Ohio  Bitbb  Tba.nsp.  Go.  v.  Cttt  of  Pabeebsbub<]  and 

others. 

(April  30,  1883.) 

Whabfaqb— Stats  I4BOWLAT10N— Duty  of  TonHAaB— Orddtamcb  Valeb— Ik- 

TBHT — JUBUDIOTIOII  OF  ClBCTTIT  OOUBT. 

The  city  of  Parkersburg,  in  West  Virginia,  built  a  wliarf  and  establislied  certain 
rates  of  wharfage  which  the  Parkersburg  &  Ohio  Transporlation  Compuny  com- 
plained of  as  extortionate,  and  as  being  merely  a  pretext  for  levying  a  duty  of 
tonnage.  The  company  thereupon  filed  a  bill  in  the  circuit  court  of  the  United 
States  to  restrain  proceedings  in  a  suit  brought  in  a  state  court  to  collect  the 
wharfage,  and  prayed  that  the  wharfage  ordinance  might  be  declared  void,  and 
for  other  relief.    Hdd: 

(1)  That,  as  tlie  ordinance  on  its  face  imposed  charges  of  wharfage  only,  though 
these  charges  might  be  unreasonable  and  exorbitant,  the  court  will  not  enter- 
tain an  averment  that  they  were  not  intended  as  wharfage,  but  as  duty  of  ton- 
nage. An  inquiry  into  the  secret  intent  of  the  body  imposing  the  charge  is 
inadmissible ;  whether  it  is  one  thing  or  the  other  most  be  determined  by  the 
ordinance  or  regulation  itself. 

(2)  The  ordinance  in  this  case  imposed  certain  rates  of  wharfage  on  Tessols  "  that 
may  discliarge  or  receive  freight,  or  land  on,  or  anchor  at,  or  in  front  of,  any 
public  landing  or  whai-f  belonging  to  the  city,  for  the  purpose  of  discharging 
or  receiving  freight."  ffeld,  that  the  ordinance  only  intended  to  charge  for  the 
use  of  a  wharf,  and  not  for  entering  the  port,  or  lying  at  anchor  in  the  river. 

(3)  Wharfage  is  a  charge  for  the  use  of  a  wharf,  made  by  the  owner  therefor  by 
way  of  rent  or  compensation ;  a  duty  of  tonnage  is  a  tax  or  duty  cliarijed  for 
the  privilege  of  entering,  or  loading  or  lying  in,  a  port  or  harbor,  and  can  only 
be  imposed  by  the  government. 

(4)  Whether  a  charge  is  wharfage  or  a  duty  of  tonnage  ia  m  question,  not  of  intent, 
hut  of  fact  and  law ;  of  fact,  whether  it  is  imposed  for  the  use  of  a  wharf,  or 
for  the  privilege  of  entering  a  port ;  of  law,  whether,  according  as  the  fact  is, 
it  is  wharfage  or  a  duty  of  tonnage. 

(6)  That,  although  wharves  are  related  to  commerce  and  navigation  as  aids  and 
conveniences,  yet,  being  local  in  their  nature,  and  reqniringspecial  regulations 
for  particular  places,  in  the  absence  of  congressional  legislation  on  the  subject, 
the  regulation  thereof  properly  belongs  to  the  statej  in  which  they  are  situated. 

(6)  That  a  suit  will  not  lie  in  the  circuit  court  of  the  United  States  for  relief  against 
exorbitant  wharfage,  as  a  case  arising  under  the  constitution  or  laws  of  the 
United  States,  even  though  it  be  alleged  that  the  wharfage  was  intended  as  a 
duty  of  tonnage ;  the  alleged  intent  not  being  traversable. 

Appeal  from  the  Giroait  Court  of  the  United  States  for  the  District 
of  West  Virginia. 

C.  W.  Moidton,  for  appellant. 

C.  C.  Cole  and  Wm.  A.  Cook,  "for  appellee. 

Bbadlbt,  J.  This  is  an  appeal  from  a  decree  dismissing  a  bill  in 
chancery  on  demurrer.   The  complainant  below,  who  is  appellant  here, 
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according  to  the  statements  of  the  bill,  is  a  corporation  of  West  Vir- 
ginia, organized  for  the  purpose  of  carrying  on  a  transportation  busi- 
ness on  the  Ohio  river,  together  with  a  general  wharf  and  commission 
business;  its  principal  office  being  located  at  the  city  of  Parkers- 
burg.  It  is  the  owner  of  several  steam-boats,  duly  enrolled  and 
licensed  under  the  acts  of  congress,  and  plying  between  Pittsburgh, 
Wheeling,  Parkersburg,  Cincinnati,  and  Covington.  The  bill  was 
filed  against  the  oity  of  Parkersburg,  and  its  recorder  and  wharfmaster, 
to  restrain  the  collection  of  certain  demands  for  wharfage,  and  to  re- 
cover back  money  previously  paid  on  that  account.  It  is  contended 
that  the  oity  ordinance,  under  which  the  wharfage  was  demanded,  is 
in  conflict  with  the  constitution  of  the  United  States ;  and  this  is  the 
ground  on  which  the  jurisdiction  of  the  circuit  court  of  the  United 
States  was  invoked.  The  bill  alleges  that  many  years  ago  the  city 
of  Parkersburg  caused  to^be  constructed  on  the  banks  of  the  Ohio  river, 
at  that  place,  a  wharf  or  public  landing,  to  be  used  by  the  various 
steam-boats  trading  on  the  river  and  landing  at  said  city,  and  that 
said  wharf  is  still  controlled  by  the  oity  under  a  certain  ordinance 
passed  by  the  mayor  and  common  council  in  March,  1865,  a  copy  of 
which  was  filed  with  the  bill.  By  this  ordinance  it  is  ordained  that 
every  steam-boat,  keel-boat,  barge,  flat-boat,  and  flat  (except  ferry- 
boats) that  may  discharge  or  receive  freight,  or  land  on  or  anchor  at 
or  in  front  of  any  public  landing  or  wharf  belonging  to  the  city,  or  at 
which  the  city  may  lawfully  charge  and  receive  wharfage,  for  the  pur- 
pose of  discharging  or  receiving  freight,  shall  pay  the  oity  for  wharf- 
age the  following  sums  or  rates  for  each  respectively,  to- wit:  On 
steam-boats  of  less  than  100  tons  burden,  three  dollars  for  the  first  24 
hours  or  any  part  thereof,  and  one  dollar  and  fifty  eents  for  every 
subsequent  24  hours,  or  any  part  thereof;  on  steam-boats  of  100  and 
less  than  150  tons,  three  dollars  and  seventy-five  cents  for  the  first, 
and  two  dollars  for  every  subsequent  24  hours,  or  any  part  thereof; 
and  so  on,  regulating  the  charges  according  to  the  tonnage,  and  re- 
ducing them  where  only  a  small  quantity  of  freight  is  discharged  or 
received.  Provision  is  then  made  for  recovering  the  wharfage  by 
bringing  the  parties  before  the  recorder  or  a  justice  of  the  peace.  The 
bill  alleges  that  under  and  by  virtue  of  this  ordinance  the  city  of 
Parkersburg  has,  ever  sinoe  the  organization  of  the  complainant,  re- 
quired it  and  its  agents  to  pay  the  charges  provided  in  the  ordinance 
for  all  the  steam-boats  owned  or  controlled  by  it,  that  have  discharged 
or  received  freight  or  passengers,  or  landed  at  the  said  wharf,  which 
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payments  have  been  made  under  protest.    The  bill  then  makes  the 
following  charge : 

"  Your  orator  further  alleges  that,  as  it  Is  adrised  and  believes,  the  said 
ordinance  is  wholly  null  and  void,  and  is  in  conflict  with  those  provisions  of 
the  constitution  of  the  United  States  relating  to  the  regulations  of  interstate 
commerce  and  prohibiting  any  state,  without  the  consent  of  congress,  from 
laying  any  duty  of  tonnage;  and  that  the  operation  of  the  same  tends  to  and 
does  abridge  tlie  free  use  of  the  Ohio  river  by  your  orator,  to  which  it  is  legally 
entitled,  by  virtue  of  the  enrollment  and  license  of  its  steam-boats,  under  the 
laws  of  the  United  States,  as  aforesaid.  As  by  reference  to  said  ordinance 
will  appear,  the  rates  of  charges  made  by  said  city  of  Farkersburg  upon 
steam-boats  landing  at  or  in  front  of  the  wharf  of  said  dty,  are  based  upon, 
and  regulated  solely  by,  the  '  tons  burden '  of  said  boats,  and  said  charges  are 
made  indiscriminately,  whether  the  boat  lands  or  anchors  at  or  in  front  of 
any  public  landing  or  wharf  of  said  city.  And  your  onitor  further  avera  that 
the  congress  of  the  United  States  has  never  given  its  consent  to  the  passage 
or  enforcement  of  said  ordinance,  but,  on  the  contrary,  tonnage  duties  are 
expressly  prohibited  by  section  4220  of  the  Revised  Statutes  of  the  United 
States  to  be  levied  upon  enrolled  or  licensed  vessels  trading  from  one  port  in 
the  United  States  to  another  port  within  the  same." 

The  bill  farther  alleges  that  the  rates  charged  by  the  ordinance 
are  unreasonable,  extortionate,  and  oppressive,  and  are  made  and 
levied  as  a  tax  upon  commerce  for  the  express  purpose  (under  the  as- 
sumed pretense  of  wharfage  dues)  of  replenishing  its  treasury  and 
increasing  its  revenue;  that  the  cost  of  the  wharf  has  been  collected 
over  and  over  again;  that  it  is  allowed  to  remain  in  bad  repair;  and 
that  the  wharfage  dues  collected  have  been  used  for  other  city  pur- 
poses, paying  its  debts,  etc.;  that  in  the  year  of  1876  over  $2,700 
was  collected  from  the  various  boats  and  vessels,  less  than  |50  of 
which  was  spent  on  the  wharf;  and  the  same  thing  in  other  years. 
These  facts  are  stated  for  the  purpose  of  showing  the  extortionate 
character  of  the  ordinance,  and  that  it  is  used  for  the  purpose  of  lay- 
ing duties  and  imposts  on  imports  and  exports.  The  bill  further 
shows  that  for  the  recent  refusal  of  the  complainant  to  pay  these 
wharfage  charges,  the  city  of  Farkersburg  has  instituted  suits  against 
it  before  the  recorder  under  said  ordinance ;  wherefore  it  prays  a  de- 
cree to  restrain  all  further  proceedings  against  the  complainant  by 
said  suits  or  otherwise,  from  enforcing  any  judgment  recovered  by 
the  city  for  the  violation  of  said  ordinance,  or  otherwise  interfering 
with  the  rights  of  the  complainant  to  the  free  use  of  the  Ohio  river  by 
means  of  its  steam-boats;  and  for  the  recovery  of  moneys  already 
exacted  from  it  under  said  ordinance,  amounting  to  over  $2,000; 
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and  that  the  ordinance  may  be  declared  null  and  void.  To  this  bill 
the  defendants  demurred,  and  upon  argument  of  the  demurrer  the 
bill  was  dismissed.    From  that  decree  the  present  appeal  is  taken. 

If  the  720th  section  of  the  Bevised  Statutes,  which  declares  that 
"the  writ  of  injunction  shall  not  be  granted  by  any  court  of  the  United 
States  to  stay  proceedings  in  any  court  of  a  state,"  applies  to  suits 
originally  brought  in  the  circuit  courts  by  virtue  of  the  act  of  March 
3, 1875,  in  oases  arising  "under  the  constitution  or  laws  of  the  United 
States,"  it  is  clear  that  so  much  of  the  bill  in  this  case  as  prays  for 
an  injunction  to  restrain  legal  proceedings  already  instituted  before 
the  recorder  of  Farkersburg  before  it  was  filed,  cannot  be  main- 
tained. But  that  portion  of  the  bill  which  seeks  to  have  the  wharf- 
age ordinance  declared  void,  and  to  restrain  any  further  collections 
under  it,  and  any  further  interference  with  the  right  of  the  complain- 
ant to  the  free  navigation  of  the  Ohio  river,  is  not  open  to  this  ob- 
jection; and  perhaps  the  demand  for  a  return  of  the  wharfage  already 
paid,  (although  itself  of  a  legal  nature,)  may  come  in  as  incidental 
to  the  other  relief.  The  main  question  to  be  solved  is,  whether,  as 
contended  by  the  complainant,  the  ordinance  is  void  as  being  in  vio- 
lation of  the  constitution  or  any  law  of  the  United  States. 

It  is  conceded  by  the  bill  that  the  wharf  for  the  use  of  which  the 
charges  are  made,  though  public  in  the  sense  of  being  open  to  the  use 
of  the  public,  belongs  to  the  city  of  Farkersburg;  that  it  was  built 
and  is  maintained  by  the  city  as  its  property;  and  the  ordinance  on 
its  face  shows  that  the  charges  imposed  for  landing  at  or  using  it  are 
imposed  as  and  for  wharfage,  and  nothing  else.  It  may  be  extor- 
tionate in  amount;  but  it  is  wharfage.  The  allegations  of  the  bill 
that  it  is  not  real  wharfage,  bat  a  duty  of  tonnage  in  the  name  and 
ander  the  pretext  of  wharfage,  cannot  be  received  against  the  terms 
of  the  ordinance  itself.  This  would  open  the  door  to  an  inquiry,  in 
every  case  of  wharfage  alleged  to  be  unreasonable,  which  would  lead 
to  great  inconvenience  and  confusion.  Neither  courts  nor  juries 
would  have  any  practicable  criterion  by  which  to  judge  of  the  secret 
intent  with  which  the  charge  was  made,  whether  as  wharfage  or  as  a 
duty  of  toimage.  Such  an  inquiry,  if  allowed,  would  bring  into  ques- 
tion not  only  the  intent  of  municipal  but  of  legislative  bodies.  When 
the  question  is  one  of  reasonable  or  unreasonable  wharfage,  we  know 
what  to  do  with  it.  It  is  a  question  known  to  the  laws;  and  the 
modes  of  redress  for  unreasonable  wharfage  are  fixed  and  settled. 
But  whether  a  charge  imposed  is  a  charge  of  wharfage  or  a  duty  of 
tonnage,  must  be  determined  by  the  terms  of  the  ordinance  or  regu* 
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lation  which  imposes  it.  They  are  not  the  same  thing;  a  dnty  of 
tonnage  is  a  charge  for  the  privilege  of  entering,  or  trading,  or  lying 
in,  a  port  or  harbor;  wharfage  is  a  charge  for  the  use  of  a  wharf. 
Exorbitant  wharfage  may  have  a  similar  effect  as  a  burden  on  com- 
merce as  a  duty  of  tonnage  has;  but  it  is  exorbitant  wharfage,  and 
not  a  duty  of  tonnage ;  and  the  remedy  for  the  one  is  different  from 
the  remedy  for  the  other.  The  question  whether  it  is  the  one  or  the 
other  is  not  one  of  intent,  but  one  of  fact  and  law;  of  fact,  as 
whether  the  charge  is  made  for  the  use  of  a  wharf  or  for  entering 
the  port ;  of  law,  as  whether,  according  as  the  fact  is  shown  to  exist, 
it  is  wharfage  or  a  duty  of  tonnage.  The  intent  is  not  material,  and 
is  not  traversable.  It  is  not  like  the  case  of  a  deed  absolute  on  its 
face,  but  intended  as  a  mortgage;  there,  the  intent  is  the  result  of  an 
agreement  between  the  parties,  which  inay  be  proved,  and  which  it 
would  operate  aa  a  fraud  on  one  of  the  parties  not  to  allow  to  be 
proved.  Nor  is  it  like  the  case  of  a  mistake  in  an  instrument,  by 
which  the  intent  of  the  parties  contravened ;  in  that  case,  also,  the 
actual  agreement  between  them  may  be  shown  for  the  purpose  of 
correcting  the  instrument.  Nor  is  it  like  the  case  of  an  intent  to  de- 
ceive or  defraud  or  to  commit  a  crime;  there,  the  intent  is  a  material 
part  of  the  offense  charged;  while  in  the  present  case  a  supposed 
intent  is  suggested  for  the  purpose  of  making  of  one  act  another  and 
a  different  act.  It  is,  in  truth,  more  like  the  case  of  an  averment  to 
contradict  the  express  terms  of  a  written  instrument  by  parol. 

It  is  contended,  indeed,  that  the  terms  of  the  ordinance  in  question 
show  that  it  was  intended  to  exact  a  duty  of  tonnage,  and  is  not  conr 
fined  to  the  prescription  of  charges  for  wharfage;  and  the  words  "an- 
chor at  or  in /ront  0/ any  public  landing  or  wharf,"  as  describing  ves- 
sels to  be  charged,  are  relied  on  as  sustaining  this  view,  since,  (as 
contended,)  they  embrace  vessels  not  using  the  wharf.  But  we  do 
not  understand  this  to  be  the  meaning  and  effect  of  the  words.  The 
whole  phrase  should  be  taken  together,  and,  thus  read,  it  is  evidently 
confined  to  vessels  using  or  intending  to  use  the  wharf.  The  passage 
consists  of  two  distinct  clauses :  (1)  "Every  steam-boat  that  may  dis- 
charge or  receive  freight  at  any  public  landing  or  wharf;"  (2)  "0* 
that  may  land  on  or  anchor  at  or  in  front  of  any  public  landing  or 
wharf  for  the  purpose  of  discharging  or  receiving  freight."  The  last 
clause  as  well  as  the  first  evidently  points  to  those  vessels  only  which 
land  or  anchor  at  or  before  a  wharf  for  the  purpose  of  using  it. 
Sometimes  it  may  happen  that  the  depth  of  water  in  the  river,  or  in- 
tervening vessels  lying  at  the  wharf,  will  not  allow  a  vessel  to  get 
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dose  along-side  of  the  wharf,  and  yet  she  may  desire  to  eonnect  with 
it  in  some  manner,  by  planks  or  by  the  deck  of  an  intervening  boat, 
barge,  or  float,  so  as  to  discbarge  or  receive  freight  and  passengers 
apon  or  from  the  wharf.  Such  oases  are  properly  described  by  the 
language  used ;  and  we  have  no  evidence  that  any  other  construction 
has  been  given  to  it.  The  complaint  does  not  allege  that  the  sup- 
posed obnoxious  application  of  the  ordinance  has  ever  been  made 
against  any  of  its  vessels,  or  against  any  vessels.  The  charge  of  the 
bill  is  only  "that  under  and  by  virtue  of  said  ordinance  the  city  of 
Parkersburg  has,  ever  since  the  time  of  organization  of  your  orator, 
required  your  orator,  its  agents,  and  servants,  to  pay  to  it  the  charges 
provided  in  said  ordinance  for  all  steam-boats  owned  or  controlled  by 
your  orator  that  have  discharged  or  received  freight  or  passenger^,  or 
landed  at  its  said  wharf." 

There  is  no  complaint  that  wharfage  has  been  exacted  when  the 
complainant's  vessels  have  merely  anchored  in  the  stream,  or  have 
moored  at  any  other  place  than  the  city's  wharf;  or  when  they  have 
stopped  at  or  in  front  of  the  wharf  itself  for  any  other  purpose  than 
that  of  di8ohaigin<^  or  receiving  freight  and  passengers.  This  makes 
the  case  a  very  different  one  from  that  which  was  presented  in  Cannon 
V.  City  of  New  Orleans,  20  Wall.  577.  There  the  ordinance  objected 
to  imposed  levee  duties  "on  all  steam-boats  which  shall  moor  or  land 
in  any  part  of  the  port  of  New  Orleans;"  and. this  court  could  do  no 
otherwise  than  hold  that  such  an  ordinance  had  the  e^ect  of  laying  a 
duty  of  tonnage,  against  the  express  prohibition  of  the  constitution. 
The  same  view  had  previously  been  taken  of  an  act  of  the  legislature 
of  Louisiana  authorizing  the  port-wardens  of  New  Orleans  to  demand 
and  receive  five  dollars  from  every  vessel  arriving  in  that  port,  whether 
called  on  to  perform  any  service  or  not,  (Steam-skip  Co.  v.  Port-wardens, 
6  Wall.  81 ;)  and  of  a  law  of  Texas  which  required  every  vessel  ar- 
riving at  the  quarantine  station  of  any  town  on  the  coast  of  Texas 
to  pay  five  dollars  for  the  first  hundred  tons,  and  one  and  a  half  cents 
for  each  additional  ton,  {Peete  v.  Morgan,  19  Wall.  581.)  So,  when 
a  law  of  New  Tork  required  all  vessels  of  a  certain  class,  which  should 
enter  the  port  of  New  York,  or  load  or  unload,  or  make  fast  to  any 
wharf  therein,  to  pay  a  certain  rate  per  ton,  this  was  held  to  be  an 
unconstitutional  imposition,  because  it  applied  to  all  vessels,  whether 
they  used  a  wharf  or  not,  Inman  Steam-ship  Co.  v.  Tinker,  94  U.  S. 
238.  All  these  were  clear  cases  of  duty  on  tonnage  as  distinguished 
from  wharfage ;  and  the  terms  of  the  ordinances  and  laws  in  question 
V.2— 47 
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were  very  different  from  tfaoseof  the  ordikance  nownnder  consideration. 
We  think  it  very  clear  that  the  ordinance  in  question  cannot  be  re- 
garded as  imposinf;  any  other  charge  than  that  of  wharfage.  The 
fact  that  the  rates  charged  are  graduated  by  the  size  or  tonnage  of 
the  vessel  is  of  no  con  sequence  in  this  connection.  This  does  not 
make  it  a  duty  of  tonnage  in  the  sense  of  the  constitution  and  the 
acts  of  congress.  So  we  have  expressly  decided  in  several  recent 
cases.  Cannon  v.  New  Orleans,  20  Wall.  577;  Packet  Co.  v.  Keokuk, 
96  U.  S.  80;  Packet  Co.  v.  St.  Louis,  100  U.  8.  423;  Guy  v.  Baltimore, 
Id.  434;  Packet  Co.y.  CatleUaburg,  105  U.  S.  659. 

When  the  constitution  declares  that  "no  state  shall,  without  the 
consent  of  oongreas,  lay  any  duty  of  tonnage;"  and  when  congress, 
in  section  4220  of  the  Revised  Statutes,  declares  that  "no  vessel  be- 
longing to  any  citizen  of  the  United  States,  trading  from  one  port 
within  the  United  States  to  another  port  within  the  United  States, 
or  employed  in  the  bank,  whale,  or  other  fisheries,  shall  be  subject 
to  tonnage  tax  or  duty  if  such  vessel  be  licensed,  registered,  or  en- 
rolled,"— they  mean  by  the  phrases  "duty  of  tonnage,"  and  "tormage 
tax  or  duty,"  a  charge,  tax,  or  duty  on  a  vessel  for  the  privilege  of 
entering  a  port;  and  although  usually  levied  according  to  tonnage, 
and  so  acquiring  its  name,  it  is  not  confined  to  that  method  of  rating 
the  charge.  It  has  nothing  to  do  with  wharfage,  which  is  a  charge 
against  a  vessel  for  using  or  lying  at  a  wharf  or  landing.  The  one 
is  imposed  by  the  government;  the  other,  by  the  owner  of  the  wharf 
or  landing.  The  one  is  a  commercial  regulation,  dictated  by  the  gen- 
eral policy  of  the  country  upon  considerations  having  reference  to 
its  commerce  or  revenue;  the  other  is  a  rent  charged  by  the  owner 
of  the  property  for  its  temporary  use.  It  is  obvious  that  the  mode 
of  rating  the  charge  in  either  case,  whether  according  to  the  size  or 
capacity  of  the  vessel,  or  otherwise,  has  nothing  to  do  with  its  essen- 
tial  nature.  It  is  also  obvious  that  since  a  wharf  is  property,  and 
wharfage  is  a  charge  or  rent  for  its  temporary  use,  the  question 
whether  the  owner  derives  more  or  less  revenue  from  it,  or  whether 
more  or  less  than  the  cost  of  building  and  maintaining  it,  or  what 
disposition  he  makes  of  such  revenue,  can  in  no  way  concern  those 
who  make  use  of  the  wharf  and  are  required  to  pay  the  regular 
charges  therefor;  provided,  always,  that  the  charges  are  reasonable 
and  not  exorbitant.' 

It  is  undoubtedly  a  general  rule  of  law,  in  reference  to  all  public 
wharves,  that  wharfage  must  be  reasonable.  A  private  wharf — that 
is,  a  wharf  which  the  owner  has  constructed  and  reserves  for  his 
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private  use — ^ia  not  subject  to  this  rule;  for,  if  any  other  person 
wishes  to  make  use  of  it  for  a  temporary  purpose,  the  parties  are  at 
liberty  to  make  their  own  bargain.  That  such  wharves  may  be 
had  and  owned,  even  on  a  navigable  river,  is  not  open  to  contro- 
versy. It  was  80  decided  by  this  court  in  the  ease  of  Button  v. 
Strong,  1  Black,  23,  and  in  Yates  v.  Milwaukee,  10  Wall.  497. 
Whether  a  private  wharf  may  be  maintained  as  such,  where  it  is  the 
only  facility  of  the  kind  in  a  particular  port  or  harbor,  may  be  ques- 
tioned.   Sir  Matthew  Halb  says : 

"  If  the  king  or  subject  have  a  public  wharf  unto  which  all  persons  that 
come  to  that  port  must  come  and  unlade  or  lade  their  goods  as  for  the  pur- 
pose because  they  are  the  wharves  only  licensed  by  the  king,  according  to  the 
statutes  of  1  Eliz.  c.  11.  or  l)ecauae  there  is  no  other  wharf  in  that  port,  as  it 
may  fall  out  where  a  port  Is  newly  erected;  in  that  case  there  cannot  be 
taken  arbitrary  and  excessive  duties  for  cranage,  wharfage,  pesage,  etc.; 
neither  can  they  be  enhanced  to  an  immoderate  rate,  but  the  duties  must  be 
reasonable  and  moderate,  though  settled  by  the  king's  license  or  charter." 
Harg.  Law  Tr.  77. 

Be  this,  however,  as  it  may,  it  is  an  nndoubted  rale  of  universal 
application  that  wharfage  for  the  nse  of  all  public  wharves  must  be 
reasonable.  But  then  the  question  arises,  by  what  law  is  this  rule 
established,  and  by  what  law  can  it  be  enforced  ?  By  what  law  is  it 
to  be  decided  whether  the  charges  imposed  are  or  are  not  extortion- 
ate ?  There  can  be  but  one  answer  to  these  questions.  Clearly  it 
must  be  by  the  local  municipal  law;  at  least,  until  some  superior  or 
paramount  law  has  been  prescribed.  At  Farkersburg,  it  is  the  law 
of  West  Virginia.  The  rule  referred  to  is  a  rule  of  the  common  law, 
nndoubtedly,  but  it  has  force  in  West  Virginia  because  the  common 
law  is  the  law  of  that  state,  and  not  because  it  is  the  law  of  the  United 
States.  The  courts  of  the  United  States  do  not  enforce  the  common 
law  in  municipal  matters  in  the  states  because  it  is  federal  law,  but 
because  it  is  the  law  of  the  state. 

We  have  said  that  the  reasonableness  of  wharfage  must  be  deter- 
mined by  the  local  law  until  some  paramount  law  has  been  pre- 
scribed. By  this  we  mean  that  until  the  local  law  is  displaced  or 
overruled  by  paramount  legislation  adopted  by  congress,  the  courts 
have  no  other  guide,  no  other  law  to  administer  on  the  subject,  than 
the  local  or  state  law.  Our  system  of  government  is  of  a  dual  char- 
acter— state  and  federal.  The  states  retain  general  sovereignty  and 
jurisdiction  over  all  local  matters  within  their  limits;  but  the  United 
States,  through  congress,  is  invested  with  supreme  and  paramount 
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authority  in  the  regulation  of  oommeroe  ^th  foreign  nations  and 
among  the  several  states.  This  has  been  held  to  embrace  the  regu- 
lation of  the  navigable  waters  of  the  United  States,  of  which  the  Ohio 
hver  is  one.  In  the  exercise  of  this  authority  over  navigable  waters, 
congress  has,  from  the  commencement  of  the  government,  erected 
light-houses,  breakwaters,  and  piers,  not  only  on  the  sea  coast,  but 
in  the  navigable  rivers  of  the  country;  and  has  improved  the  nav- 
igation of  rivers  by  dredging  and  deaniug  them,  and  making  new 
channels  and  jetties,  and  adopting  every  other  means  of  making 
them  more  capable  of  meeting  the  growing  and  extending  demands 
of  commerce.  It  has  extended  its  supervision  in  an  especial  manner 
to  the  Ohio  river.  Among  other  things,  it  has  overcome  the  obstacle 
presented  by  the  falls  at  Louisville  by  the  construction  of  an  expen- 
sive canal.  It  has  created  ports  of  delivery  along  the  river,  of  which 
the  city  of  Parkersburg  itself  is  one,  and  others  are  at  Pittsburgh, 
Wheelifag,  Cincinnati,  Louisville,  Madison,  Jeffersonville,  New  Al- 
bany, Evanaville,  Paducah,  and  Cairo.  It  has  regulated  the  bridges 
which  have  been  thrown  across  the  river  by  authority  of  the  states. 
It  authorized  the  Wheeling  bridge  to  stand  after  this  court  had  de- 
clared it  to  be  a  nuisance,  requiring  the  officers  of  all  vessels  to 
regulate  their  pipes  and  chimneys  so  as  not  to  interfere  with  the 
bridge,  (10  St.  112;)  thus  extending  its  common  protection  to  com> 
merce  by  land  and  commerce  by  water.  It  required  the  Newport 
and  Cincinnati  bridge  to  be  removed  or  placed  at  a  greater  height 
above  the  water,  after  having  been  constructed  in  accordance  with 
the  laws  of  the  states  and  of  the  United  States.     16  St.  572. 

Now,  wharves,  levees,  and  landing  places  are  essential  to  com- 
merce by  water,  no  less  than  a  navigable  channel  and  ^  clear  river. 
But  they  are  attached  to  the  land ;  they  are  private  property,  real 
estate;  and  they  are  primarily,  at  least,  subject  to  the  local  state 
laws.  Congress  has  never  yet  interposed  to  supervise  their  adminis- 
tration ;  it  has  hitherto  left  this  exclusively  to  the  states.  There  is 
little  doubt,  however,  that  congress,  if  it  saw  fit,  in  case  of  prevail- 
ing abuses  in  the  management  of  wharf  property, — abuses  materially 
interfering  with  the  prosecution  of  commerce, — ^might  interpose  and 
make  regulations  to  prevent  such  abuses.  When  it  shall  have  done 
BO,  it  will  be  time  enough  for  the  courts  to  carry  its  regulations  into 
effect  by  judicial  proceedings  properly  instituted.  But  until  con- 
gress has  acted,  the  courts  of  the  United  States  cannot  assume  con- 
trol over  the  subject  as  a  matter  of  federal  cognizance.  It  is  the 
congress,  and  not  the  judicial  department,  to  which  the  constitution 
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bas  given  the  power  to  regalate  commerce  with  foreign  nations  and 
among  the  several  states.  The  courts  can  never  take  the  initi  itive 
on  this  subject. 

There  are  cases,  it  is  true,  which  are  so  national  in  their  character, 
and  in  which  it  is  so  essential  that  a  general  or  national  role  should 
exist,  that  any  interference  by  the  state  legislatures  therewith  is  justly 
deemed  to  be  an  invasion  of  the  power  and  authority  of  the  general 
government;  and  in  such  oases  the  courts  will  interpose  to  prevent  or 
redress  the  commission  of  acts  done  or  attempted  to  be  done  under  the 
authority  of  such  unconstitutional  laws .  In  such  cases  the  non-action  or 
silence  of  congress  will  be  deemed  to  be  an  indication  of  its  will  that  no 
exaction  or  restraint  shall  be  imposed.  Such  is  the  import  of  the  vari- 
ous passenger  cases  in  which  this  court  has  pronounced  unconstitutional 
any  tax,  duty,  or  other  exaction  imposed  by  the  states  upon  emigrants 
landing  in  the  country.  Such  is  also  the  import  of  those  cases  in  which 
it  has  been  held  that  state  laws  imposing  discriminating  burdens  upon 
the  persons  or  products  of  other  states  are  unconstitutional;  it  being 
deemed  the  intent  of  congress  that  interstate  commerce  shall  be  free, 
where  it  has  not  itself  imposed  any  restrictions  thereon.  See  The 
Passenger  Cases,  7  How.  283,  462;  Cooleyv.  The  Port-wardens,  12  How. 
319;  Gilman  v.  Philadelphia,  3  Wall.  713;  CrandaU  v. Nevada,  6  Wall. 
42;  Ward  v.  Maryland,  12  Wall.  418,  432;  StaU  Freight  Tax  Case, 
15  Wall.  232,  279 ;  Welton  v.  StaU,  91  U.  S.  275 ;  Henderson  v.  Mayor 
of  N.  Y.  92  U.  S.  259,  272;  People  of  N.  Y.  v.  Compagnie  GeneraU 
Transatlantique,  107  U.  S. ;  [8.  C.  ante,  87.] 

But  the  case  before  us  is  not  one  of  the  kind  referred  to.  Though 
the  use  of  public  wharves  may  be  regulated  by  congress  as  a  part  of 
the  commercial  power,  it  certainly  does  not  belong  to  that  class  of 
subjects  which  are  in  their  ^atnre  national,  requiring  a  single  uniform 
rule;  but  to  that  class  which  are  in  their  nature  local,  requiring  a  di- 
versity of  rules  and  regulations.  To  quote  the  words  of  Mr.  Justice 
CuBTis  in  Cooley  v.  The  Port-wardens,  12  How.  319 : 

"  The  power  to  regulate  commerce  embraces  a  vast  field,  containing  not  only 
many,  but  exceedingly  various  subjects,  quite  unlike  in  their  nature;  some 
imperatively  demanding  a  single  uniform  rule,  operating  equally  on  the  com- 
merce of  the  United  States  in  every  port;  and  some,  like  the  subject  now  in 
question,  [which  was  pilotage],  as  imperatively  demanding  that  diversity 
which  alone  can  meet  the  local  necessities  of  navigation.  *  *  *  What- 
ever subjects  of  this  power  are  in  their  nature  national,  or  admit  only  of  one 
uniform  system  or  plan  of  regulation,  may  justly  be  said  to  be  of  such  a 
xiature  as  to  require  exclusive  legislation  by  congress.  That  this  cannot  be 
aOlrmed  of  laws  for  the  regulation  of  pilots  and  pilotage  is  plain.    The  act  of 
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1789  contains  a  clear  and  authoritative  declaration  by  the  first  congress  that 
the  nature  of  this  subject  is  such  that  until  congress  should  find  it  necessary 
to  exert  its  power,  it  should  be  left  to  the  l^slation  of  the  states ;  that  it  is 
local  and  not  national;  that  it  is  likely  to  be  best  provided  for,  not  by  one 
system  or  plan  of  regulations,  but  by  as  many  as  the  legislative  discretion  of 
the  several  states  should  deem  applicable  to  the  local  peculiarities  of  the  poiis 
within  their  limits." 

No  words  could  be  more  fitly  applied  to  the  subject  of  the  regula- 
tion of  wharves  than  are  here  used  by  the  court  in  reference  to  pilot« 
age.  It  is  true,  no  act  of  congress  has  relegated  the  subject  of  wharf- 
age to  the  states,  as  was  done  in  the  case  of  pilotage;  but  this  was 
not  necessary;  the  regulation  of  wharves  belongs  prima /ocie,  and 
in  the  first  instance,  to  the  states,  and  would  only  be  assumed  by 
congress  when  its  exercise  by  the  states  is  incompatible  with  the  in- 
terests of  commerce;  and  congress  has  never  yet  assumed  to  take 
that  regulation  into  its  own  hands,  or  to  interfere  with  the  regulation, 
of  the  states. 

The  power  of  the  states  to  legislate  in  matters  of  a  local  character, 
where  congress  has  not  by  its  own  action  covered  the  subject,  is  quite 
fully  discussed  by  Mr.  Justice  Field  in  delivering  the  opinion  of  this 
court  in  Co.  of  Mobile  v.  Kimball,  102  U.  S.  691,  where  the  distinction 
taken  in  Cooley  v.  The  Port-ioardens,  between  those  subjects  which  are 
national  in  their  character  and  require  uniformity  of  regulation,  and 
those  which  are  local  and  peculiar  to  particular  places,  is  commented 
upon  and  enforced.  Among  other  things  it  is  there  said:  "Where 
from  the  nature  of  the  subject  or  the  sphere  of  its  operation  the  case 
is  local  and  limited,  special  regulations  adapted  to  the  immediate 
locality  could  only  have  been  contemptated.  State  action  upon  such 
subjects  can  constitute  no  interference  with  the  commercial  power  of 
congress,  for  when  that  acts  the  state  authority  is  superseded.  In- 
action of  congress  upon  these  subjects  of  a  local  nature  or  operation, 
unlike  its  inaction  upon  matters  affecting  all  the  states  and' requiring 
uniformity  of  regulation,  is  not  to  be  taken  as  a  declaration  that 
uothing  shall  be  done  with  respect  to  them,  but  is  rather  to  be  deemed 
a  declaration  that  for  the  time  being,  and  until  it  sees  fit  to  act,  they 
may  be  regulated  by  state  authority."  See,  also,  the  remarks  of  the 
chief  justice  in  Hail  v.  De  Cuir,  95  U.  S.  488. 

It  is  not  necessary  to  cite  other  cases.  The  principle  laid  down 
in  Cooler/  v.  The  Port-wardens  has  become  fully  recognized  and  es- 
tablished in  our  jurisprudence;  and  it  is  manifest  that  no  subject 
can  be  more  properly  classified  as  local  in  its  nature,  and  as  re- 
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qaiiing  the  application  of  local  regolations,  than  that  of  wharves  and 
-wharfage. 

From  this  view  it  is  plain  that  the  courts  of  the  United  States  have 
no  anthoritj  to.  ignore  the  state  laws  and  regulations  on  the  subject 
of  wharves  and  wharfage,  and  to  declare  them  invalid  by  reason  of 
any  supposed  repugnancy  to  the  constitution  or  laws  of  the  United 
States.  As  already  remarked,  the  courts  cannot  take  the  initiative  in 
this  matter.  Congress  must  first  legislate  before  the  courts  can  pro- 
ceed upon  any  such  ground  of  paramount  jurisdiction.  If  the  rates  of 
wharfage  exacted  are  deemed  extortionate  or  unreasonable,  the  courts 
of  the  United  States,  (in  oases  within  their  ordinary  jurisdiction,)  as 
well  as  the  courts  of  the  states,  must  apply  and  administer  the  state  - 
laws  relating  to  the  subject ;  and  these  laws  will  probably,  in  most 
cases,  be  found  to  be  sufficient  for  the  suppression  of  any  glaring 
evils.  At  all  events,  there  is  not  at  present  any  federal  law  on  the 
subject  by  which  relief  .can  be  obtained. 

In  the  various  bridge  oasids  that  have  come  before  the  courts  of  the 
United  States,  where  bridges  (or  dams)  have  been  erected  by  state 
authority  across  navigable  streams,  the  refusal  to  interfere  with  their 
erection  has  always  been  based  upon  the  absence  of  prohibitory  legis* 
lation  by  congress,  and  the  power  of  the  states  over  the  subject  in  the 
absence  of  such  legislation.  Where  the  regulation  of  such  streams 
by  congress  has  been  only  of  a  general  character,  such  as  the  estab- 
lishment of  ports  and  collection  districts  thereon,  it  has  been  held 
that  the  erection  of  bridges,  furnished  with  convenient  draws,  so  as 
not  materially  to  interfere  with  navigation,  is  within  the  power  of  the 
states,  and  not  repugnant  to  such  general  regulation.  The  former 
cases  on  this  subject  were  reviewed  in  Escandba  d  L.  M.  Trantp.  Co. 
V.  City  of  Chicago,  decided  at  the  present  term  of  this  court,  and  re- 
ported in  2  Sep.  Gt.  Bep.  185. 

It  is  believed  that  no  case  can  be  found  in  which  state  laws,*or 
regulations  under  state  authority,  on  subjects  of  a  local  nature,  have 
been  set  aside  on  the  ground  of  repugnance  to  the  power  of  regulat- 
ing commerce  given  to  congress,  unless  it  has  appeared  that  they 
were  contrary  to  some  express  provision  of  the  constitution,  or  to 
some  act  of  congress,  or  that  they  amounted  to  an  assumption  of 
power  exclusively  conferred  upon  congress. 

In  the  case  of  G^hom  v.  Ogden,  9  Wheat.  1,  it  was  held  that  as 
the  navigation  of  all  public  waters  of  the  United  States  is  subject  to 
the  regulation  of  congress,  a  license  granted  under  the  laws  and  by  the 
authority  of  the  United  States  to  a  steam-boat  to  carry  on  the  coast- 
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lag  trade,  entitled  sach  boat  to  navigate  all  sucli  waters,  notwith* 
standing  the  existence  of  a -state  law  granting  to  certain  individuals 
the  exclusive  right  to  navigate  a  portion  of  said  waters  lying  within 
the  state;  and  that  such  exolasive  grant  was  void  as  being  repugnant 
to  the  regulation  made  by  congress.  Chief  Justice  Maushall,  deliv- 
ering the  opinion  of  the  court  in  that  case,  said:  "The  court  will  ea- 
ter upon  the  iaquky,  whether  the  laws  of  New  York,  as  expounded  by 
the  highest  tribunal  of  that  state,  have,  in  their  application  to  this 
case,  come  into  a  collision  with  an  act  of  congress,  and  deprived  a 
citizen  of  a  right  to  which  the  act  entitles  him." 

Subsequent  cases  are  to  the  same  effect,  among  which,  in  addi- 
tion to  those  already  cited  in  this  opinion,  we  may  refer  to  Crandall 
V.  Nevada,  6  Wall.  35;  Ward  v.  Maryland,  12  Wall.  418;  Welton  v. 
Mitsouri,  91  U.  8.  276;  Henderson  v.  Mayor  ofN.  Y.  92  U.  S.  259; 
and  People  ofN.  Y.  v.  Compagnie  Oenerale  Transatlantique,  supra. 

The  case  of  State  v.  Wheeling  Bridge  Co.  13  How.  518,  was  a  pe- 
culiar one.  The  Wheeling  bridge,  as  originally  constructed,  pre- 
sented a  complete  obstacle  to  the  passage  of  steam-boats  with  high 
chimneys,  auoh  as  navigated  the  Ohio  river  to  and  from  Pittsburgh ; 
and  hence  presented  a  case  of  interference  with  navigation  analogous 
to  that  of  the  exolasive  monopoly  granted  to  Fulton  and  Livingston 
by  the  state  of  New  York,  which  was  the  ground  of  complaint  in  the 
case  of  Gibbons  v.  Ogden.  But,  besides  this,  it  was  a  case  in  which 
this  court  exercised  its  original  jurisdiction  by  reason  of  the  charac- 
ter of  the  parties,  a  state  being  the  complainant  in  the  suit;  and, 
having  jorisdiction  on  this  ground,  it  was  competent  for  the  court  to 
decide  upon  the  lawfulness  or  unlawfulnesa  of  the  structure  in  refer- 
ence, not  only  to  the  laws  of  the  United  States,  bat  also  to  the  local 
municipal  law,  and  to  the  general  law  relating  to  the  mutual  rights 
of  the  states.  The  charter  granted  to  the  Wheeling  Bridge  Company 
by 'the  state  of  Virginia  had  expressly  provided  "that  if  the  said  bridge 
shall  be  so  constructed  as  to  injqre  the  navigation  of  said  river,  the 
said  bridge  shall  be  treated  as  a  public  nuisance,  and  shall  be  liable 
to  abatement  upon  the  same  principles  and  in  the  same  maimer  that 
other  public  nuisances  are."  In  addition  to  this  in  1789  an  act  was 
passed  by  the  state  of  Virginia  consenting  to  the  erection  of  the  state 
of  Kentucky  out  of  its  territory  on  certain  conditions,  among  which 
was  one  "that  the  use  and  navigation  of  the  river  Ohio,  so  far  as  the 
territory  of  the  proposed  state  or  the  territory  that  shall  remain 
within  the  limits  of  this  commonwealth  lies  thereon,  shall  be  free  and 
common  to  the  citizens  of  the  United  States,"  and  to  this  act  the  as- 
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sent  of  congreaa  was  given.  1  St.  180.  "This  oompact,"  the  eoort 
said,  "by  the  sanction  of  congress,  has  become  a  law  of  the  Union." 
Upon  all  these  gronnds,  it  was  held  that  the  state  of  Pennsjlvania, 
having  large  interests  which  were  affected  bj  the  erection  of  the 
bridge,  was  entitled  to  a  decree  for  its  prostration  as  a  nuisance,  un- 
less such  alterations  shoald  be  made  in  its  constraction  as  to  leave 
the  navigation  of  the  river  unimpaired. 

This  case,  therefore,  cannot  be  relied  on  any  more  than  the  other 
oases  referred  to,  to  show  that  the  courts  of  the  United  States  have' 
any  peculiar  jurisdiction  as  such  to  vindicate  the  supposed  rights  of 
commerce  and  navigation  against  the  laws  of  the  states,  in  matters 
of  a  local  nature  £uch  as  the  regulation  of  wharfage  is,  where  no  ex-' 
press  provision  of  the  constitution  is  violated  and  no  act  of  congress 
has  been  passed  to  regulate  the  subjeot.  As  no  act  of  congress  has 
been  passed  for  the  regulation  of  wharfage,  and  as  there  is  noth- 
in  the  constitution  to  prevent  the  states  from  regulating  it,  so  long 
as  congress  sees  fit  to  abstain  from  action  on  the  subjeot,  our  con- 
clusion is  that  it  is  entirely  within  the  domain  and  subjeot  to  the 
operation  of  the  state  laws. 

The  effect  of  this  conclusion  upon  the  present  case  is  obvious. 
The  gravamen  of  the  bill  is  really  nothing  but  a  complaint  against 
exorbitant  rates  of  wharfage.  These  rates  are  established  by  a  mu- 
nicipal body,  itself  the  proprietor  of  the  wharves,  and  professing  to 
act  under  the  authority  of  state  law.  It  cannot  be  supposed  that 
the  law  authorizes  exorbitant  charges  to  be  made;  but  whether  the 
charges  exacted  are  exorbitant  or  not  can  only  be  determined  by  that 
law.  It  is  clear,  therefore,  that  the  complainant,  in  filing  its  bill  in 
the  United  States  court  on  the  ground  that  the. wharfage  complained  , 
of  is  in  violation  of  the  constitution  or  laws  of  the  United  States,  has 
totally  misconceived  its  rights  and  the  proper  means  of  obtaining 
redress.  Unless  it  has  some  other  ground  for  coming  into  the  fed- 
eral court  it  must  seek  redress  in  the  state  courts;  and  whether  the 
question  of  reasonableness  of  wharfage  is  submitted  to  the  determi- 
nation of  the  one  forum  or  the  other,  it  is  only  determinable  by  the 
laws  of  the  state  within  whose  jurisdiction  the  wharf  is  situated. 
Since  the  parties  are  all  citizens  of  West  Virginia,  and  sinoe  the  case 
cannot  be  sustained  as  one  "arising  under  the  constitution  or  laws  of 
the  United  States,"  there  was  no  error  in  the  decree  dismissing  the  ' 
bill  of  complaint.  The  decree  of  the  circuit  oourt  is,  therefore, 
aOirmed. 
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Thb  Tobnado. 

Blus  and  another  v.  Atlastio  Mirr.  lira.  Go.  of  New  Tork  and  others. 

(April  30,  1888.) 
OoSTBAOr  OV    AFFBXiaHTUBirF— VESflBI.  RsiroaKED  UkSKAWOBT^T  — LlABILITT 

or  Bhipfbb  vob  Fbsioht  Monxt. 

Where  a  vessel,  before  she  breaks  ground  for  a  TOjrage,  ia  so  injured  by  Are  that  the 
ooet  of  her  repairs  would  exceed  her  yalue  when  repaired,  and  she  is  rendered 
nnseaworthy  and  incapable  of  earning  freight,  a  contract  of  affreightment  for 
the  carriage  of  cotton  by  her  to  a  foreign  port,  evidenced  by  a  bill  of  lading, 
containing  the  usual  and  customary  exceptions,  and  provl4ing  for  the  payment 
of  the  freight  money  on  the  delivery  of  the  cotton  at  that  port,  is  thereby  dis- 
solved, so  that  the  shipper  ia  not  liable  for  any  part  of  the  freight  money,  nor 
for  any  of  tlie  expenses  paid  by  the  vessel  for  compressing  and  stowing  the 
cotton. 

Appeal  from  the  Giroait  Goart  of  the  United  States  for  the  District 
of  Looisiantt. 

Tho$.  J.  SemnuM  and  Richard  D«  Gray,  for  appellants. 

P.  Phillips,  Jai.  McConnell,  and  W.  HaUett  PhiUipM,  for  appellees. 

Blatohfobd,  J.  This  is  a  libel  in  admiralty  against  the  cargo  of 
the  ship  Tornado,  brought  by  the  master  and  owners  of  that  vessel, 
to  recover  freight  money.  The  district  court  and,  on  appeal,  the  cir- 
cuit  court,  dismissed  the  libel.  The  libelants  have  appealed  to  this 
court.    The  material  facts  found  by  the  circuit  court  are  these : 

On  the  twenty-fourth  of  February,  1878,  the  ship,  while  moored  at  the 
wharf  in  New  Orleans,  and  bound  on  a  voyage  to  Liverpool,  England,  and  be- 
fore she  had  broken  ground  for  said  voyage,  was  discovered  to  be  on  fire  in 
her  hold.  Her  master  had  given  bills  of  lading  for  the  transportation  from 
New  Orleans  to  Livei-pool,  with  the  exceptions  usual  in  bills  of  lading,  of 
5,195  bales  of  cotton,  of  which  5,008  had  been  put  on  board,  164  were  on  the 
levee,  and  23  had  not  reached  the  levee.  Water  was  pumped  into  the  ship  to 
extinguish  the  &re,  and  on  the  26th,  near  6  o'clock  p.  m.,  being  tilled  with 
water,  she  sank  to  the  bottom  of  the  river  along-side  of  the  wharf,  a  part  of  her 
bulwarks  remaining  above  water.  While  so  resting  upon  the  bottom  of  the 
river,  the  ship,  cargo,  and  freight  were,  on  the  27th,  libeled  in  the  district 
coart,  for  salvage,  by  the  New  Harbor  Protection  Company,  and  about  2  o'clock 
p.  H.  of  that  day  the  marshal,  by  virtue  of  a  warrant  of  seizure  issued  by  said 
court  on  said  libel,  took  possession  of  the  ship  and  cargo.  On  the  28th,  about 
noon,  the  ship  was  pumped  out  and  raised  along-side  of  the  wharf,  and  the  dis- 
charge of  the  cargo  on  board  was  commenced,  all  of  it  being  damaged  by  water, 
and  some  of  it  by  Are,  336  bales  having  been  removed  by  the  salvors  in  an  un- 
damaged condition  before  the  ship  sank,  bnt  after  the  fire  was  discovered ;  but 
salvage  was  claimed  and  allowed  on  the  entire  cargo.    On  the  same  day,  the 
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proctor  for  the  aalTors  filed  in  the  diatrict  court  a  motion  in  writing,  suggest- 
ing that  the  whole  cargo  then  being  discharged  from  the  ship  was  greatly  dam- 
aged by  water,  and  some  of  it  by  fire  and  water,  and  wonld  in  all  probability 
have  ultimately  to  be  sold,  being  in  an  nnfit  condition  to  be  sent  to  its  des- 
tination ;  and  an  order  of  the  court  was  thereupon  made  directing  a  sale  of  the 
cargo  by  the  marshal  upon  the  levee  as  it  came  out  of  the  ship,  on  two  days' 
advertisement,  in  such  lots  as  might  accumulate  from  day  to  day.  On  the 
same  day  an  application  was  made  to  the  court  by  the  master  of  the  ship,  in 
which  be  represented  that  be  was  desirous  and  entitled  to  bond  the  ship  and 
cargo,  and  asked  for  a  rule  upon  the  libelant  to  show  cause  on  tlie  next  day, 
March  1st,  why  the  order  to  sell  the  cargo  should  not  be  rescinded,  and  the 
master  l>e  allowed  to  bond  the  cargo. 

On  March  Ist  the  rule  came  on  for  hearing.  The  proctor  for  the  salvors, 
and  counsel  representing  the  insurers  of  the  cargo,  appeared  and  resisted  the 
rescinding  of  the  order  of  sale,  and  counsel  appeared  for  the  master,  who  filed 
a  formal  claim  to  the  ship  and  cargo.  On  the  trial  of  the  rule  witnesses  were 
examined  orally  before  the  judge,  among  them  various  representatives  of  the 
underwriters  on  the  cargo,  who  were  called  as  witnesses  by  the  proctor  for 
the  salvors,  and  wlio  testified  that  if  their  interest  were  to  be  consulted  they 
preferred  that  the  cotton  should  be  sold  by  the  marshal  as  it  came  out  of  the 
ship,  and  that  the  master  should  not  be  permitted  to  bond  the  cotton.  The 
counsel  for  the  insurers  of  the  cargo  then  asked  leave  to  be  beard  on  their 
behalf.  To  this  the  counsel  for  the  master  and  claimant  objected,  and  in- 
sisted that  counsel  for  the  underwriters  on  the  cargo  could  not  be  heard 
until  after  the  proof  of  abandonment  to  them  by  the  owners  of  the  cargo  and 
acceptance  of  the  abandonment.  Thereupon,  Mr.  Palfrey,  president  of  the 
Factors'  &  Traders'  Insurance  Company  of  New  Orleans,  which  was  one  of 
the  companies  represented  by  said  counsel,  and  one  of  the  witnesses  who  had 
been  called  to  the  stand  as  at>oye  stated,  was  recalled  by  said  counsel,  and  tes- 
tified that  so  far  as  his  company  was  concerned  the  loss  on  the  cargo  had  been 
paid  or  ordered  to  be  paid,  and  said  company  had  become  the  owner  of  the 
cotton  insured  by  it,  and  abandonment  thereof  had  been  made  and  accepted 
by  his  company.  After  this,  said  counsel  was  allowed  to  and  did  make  an 
oral  argument  in  behalf  of  the  underwriters,  in  opposition  to  the  motion  to 
rescind  the  order  to  sell,  which  had  been  obtained  by  the  salvors,  but  no 
pleadings  were  filed  in  behalf  of  the  underwriters.  Upon  the  trial  of  the 
rule  evidence  was  also  taken,  by  order  of  the  court,  in  relation  to  the  condi- 
tion of  the  cargo,  and  whether  the  same  was  or  was  not  a  total  loss. 

On  March  5th,  and  before  the  district  court  had  made  any  decision  or  order 
on  the  rule  to  rescind  the  order  for  the  sale  of  the  cotton,  a  proctor  represent- 
ing underwriters  at  Lloyds,  by  leave  of  the  oourt,  filed  an  intervention  for  the 
interest  of  the  insurers  of  the  freight  on  the  cargo,  in  which  it  was  prayed 
that  the  order  for  the  sale  of  the  cargo  be  rescinded.  This  intervention  was 
supported  by  aflidavits  filed  by  the  intervenors  and  by  a  brief  of  the  proctor. 
Afterwards,  on  March  6th,  after  consideration  of  the  rule  taken  by  the  master 
of  the  ship  to  rescind  the  order  of  sale,  and  of  the  evidence  and  arguments 
thereon,  and  of  the  last-named  intervention,  and  of  the  aittdavits  and  brief 
submitted  therewith,  the  coart  ordered  that  the  master  beaUowed  to  bond  the 
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ship  and  such  of  the  cotton  then  stored  in  the  levee  steam  cotton-press  as  was 
In.  good  order,  amounting  to  528  bales,  and  that  the  remainder  of  the  cargo 
on  board  the  ship  or  upon  the  levee,  which  was  more  or  leas  damaged,  be  sold 
by  the  marshal  after  three  days'  notice,  and  all  qnestiona  of  freight  were  re- 
served by  the  court,  aud  the  court  appointed  a  trinity  master  to  advise  and 
assist  in  making  sale  of  the  cotton.  On  the  nineteenth  of  March  the  under- 
writers filed  their  claim,  claiming  all  of  the  cargo,  and  procured  an  order  from 
the  judge  of  the  district  court  to  be  entered  on  their  claim,  suspending  the 
right  given  to  the  master  on  the  sixth  of  March,  to  bond  such  of  the  cotton  as 
was  stored  in  the  levee  cotton-press,  to-wit,  about  500  bales,  until  the  further 
order  of  the  court.  On  March  26th.  the  master  not  having  bonded  the  cotton 
a  rule  was  taken  and  duly  served  on  him  to  show  cause  why  the  oi-der  of 
March  6th,  so  far  as  it  allowed  him  to  bond  a  portion  of  the  cotton,  should  not 
be  rescinded,  and  the  movers  of  the  rule,  the  insurers  of  the  caigo.  be  allowed 
to  bond  the  same.  The  rule  was  heard  on  March  27th,  the  movers  of  the  rule 
and  the  master  being  represented  by  their  respective  counsel,  and  was  by  the 
court  made  absolute,  without  opposition,  and  the  order  allowing  the  master  to 
bond  said  portion  of  the  cargo  was  rescinded,  and  the  moveta  of  the  rule  were 
allowed  to  bond  the  same. 

On  the  thirtieth  of  March  the  present  libel  waa  filed.  The  unsold  cargo 
and  the  proceeds  of  that  which  had  been  sold  were  then  in  the  custody  of  the 
marshal,  in  the  suit  for  salvage.  The  libel  recites  the  proceedings  above  men- 
tioned, and  alleges  that  the  cotton  might  have  been  picked,  dried,  and  rebaled, 
and  sent  to  its  destination,  and  freight  have  been  earned  thereon,  but  that  the 
application  of  the  master  to  bond  the  cargo  was  refused,  owing  to  the  oppo- 
sition of  the  libelant  for  sidvage,  and  especially  to  the  opposition  of  the 
underwriters  on  the  cargo;  and  that,  under  the  contract  of  carriage,  it  wiis 
the  right  as  well  as  the  duty  and  the  desire  of  the  libelants  to  pick,  dry,  and 
rebale  so  much  of  the  cotton  as  might  require  it,  and  which  could  easily  have 
been  dun&  and  to  carry  it  to  its  destination  and  earn  the  freight  money  for 
carrying  it,  which  they  bad  been  unable  to  do  because  they  had  been  denied 
the  right  to  bond  it,  owing  to  the  opposition  of  the  libelant  for  salvage  aud 
of  the  underwriters  on  the  cargo,  resulting  in  the  taking  away  of  the  cargo 
entirely  from  the  master;  in  consequence  of  which  the  entire  freight  money 
agreed  on  became  due,  as  well  as  money  paid  by  the  libelants  fbr  compressing 
and  stowing  the  cargo  in  the  vessel,  and  other  expeuses  incident  thereto,  and 
for  railroad  charges;  for  all  of  which  the  libel  claims  a  lien  on  the  cargo  and 
on  the  pi-uceeds  of  sale. 

The  eircnit  court  found  the  following  farther  facts: 

The  libelants  paid  for  compressing  the  cargo  before  it  was  pnt  on  board, 
and  for  stowing  it  on  board,  and  other  expenses  incident  thereto,  $14,278.26. 
The  gross  freight  on  the  cargo,  liad  it  been  delivered  at  Its  destination  in  Liv- 
erpool, as  required  hy  the  bills  of  lading,  woald  bare  been  £4,169 18s.  Id.  Of  the 
ootton,  523  bales  were  in  an  undamaged  and  sound  condition,  being  the  23, 
the  1G4,  and  the  336  before  mentioned.  In  consequence  of  the  fire,  and  as  a 
result  thereof,  the  ship  waa  so  badly  damaged,  that  the  cost  of  her  repairs 
would  exceed  her  value  when  repaired,  and  she  was  nnseawuithy  and  incapa- 
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ble  of  cariying  freight.  The  528  bales  were  bonded  by  the  underwriters,  and 
were  appraised  at  the  sura  of  819,100.  The  gross  proceeds  of  the  sale  of  the 
damaged  cotton  amounted  to  8116,000.  The  purchaser  at  the  marshal's  sale 
shipped  to  northepi  states,  in  the  condition  in  which  It  came  from  the  ship, 
1,185  bales  of  the  damaged  cotton;  and  2,896  bales  more  were  picked,  dried, 
rebnled,  and  shipped,  part  to  Liverpool  and  the  rest  to  Ftilladelphia.  All  the 
damaged  cotton  taken  from  the  ship  was  unmerchantable  cotton,  even  after 
it  had  been  picked,  dried,  and  rebaled;  that  is,  it  could  not  be  used  for  making 
cotton  clotli,  but  could  only  be  used  for  making  felt  hats,  paper,  wadding,  and 
such  like  articles,  having  lost,  by  the  submersion  and  drying,  a  large  part  of 
its  natural  oil,  its  fiber  being  Injured  and  its  weight  reduced. 

On  the  facts  so  fonnd  the  oircuit  court  held  that  the  libelants  had 
no  lien  on  the  cargo  or  its  prooeeds  for  freight,  or  for  the  money  paid 
by  them  for  compressing  and  stowing  the  cargo,  and  dismissed  the 
libel. 

The  libelants  seek  to  apply  to  the  present  case  the  principle  ap- 
plied where  a  voyage  partly  performed  is  inteirapted  by  a  disaster  to 
the  ship,  namely,  that  the  .ship-owner  has  a  lien  on  the  cargo  for  the 
earning  of  the  freight,  and  so  has  a  right  to  carry  the  cargo  forward 
by  his  vessel  or  some  other  conveyance,  and  deliver  it  and  receive 
his  fall  freight.  As  in  the  case  of  a  disaster  to  the  ship  in  the  course 
of  a  voyage  the  whole  freight  is  payable  if,  by  the  fault  of  the  owner 
of  the  cargo,  the  master  is  prevented  from  forwarding  the  cargo  from 
an  intermediate  port  to  its  destination,  it  is  contended  in  the  present 
case  that  the  libelants  have  a  right  to  recover  the  whole  agreed 
freight,  because  they  had  a  right  to  send  the  cargo  to  Liverpool  and 
earn  full  freight,  and  were  prevented  from  doing  so  by  the  action  of 
the  underwriters,  who  became,  by  abandonment,  the  owners  of  the 
cargo.  It  is  also  contended  that  the  owners  had  a  right  to  repair 
the  ship,  even  though  the  cost  of  repairing  would  exceed  her  value 
when  repaired. 

The  law  in  regard  to  the  respective  rights  and  U«bilitiea  of  .shipper 
and  ship-owner,  where  cargo  has  been  carried  for  a  part  of  a  voyage, 
is  nowhere  better  expressed  than  by  XjOrd  Ellsnbobouob  in  Hunter 
V.  Printep,  10  Bast,  878,  894: 

"  The  ship-owners  undertake  that  they  will  carry  the  goods  to  the  place  of 
destination,  unless  prevented  by  the  dangers  of  the  seas,  or  other  unavoidable 
casualties;  and  the  freighter  undertakes  that  if  the  goods  be  delivered  at  the 
place  of  their  destination  he  will  pay  the  stipulated  freight;  but  it  was  only 
in  that  event,  viz.,  of  their  delivery  at  the  place  of  destination,  that  he,  the 
freighter,  engages  to  pay  anything.  If  the  ship  be  disabled  from  completing 
her  voyage,  the  ship-owner  may  still  entitle  himself  to  the  whole  freight  by 
forwarding  the  gooids  by  some  other  means  to  the  place  of  destination;  but  he 
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has  no  rigbt  to  any  freight  if  they  be  not  90  forwarded,  anleas  the  forwarding 
them  be  dispensed  with,  or  unless  there  be  some  new  bargain  upon  this  sub- 
ject. If  the  ship-owner  will  not  forward  them,  the  freighter  is  entitled  to 
them  without  paying  anything.  One  party,  therefore,  if  he  forward  them,  or 
be  prevented  or  discharged  from  so  doing,  is  entitled  to  his  whole  freight; 
and  the  other,  if  there  be  a  refusal  to  forward  them,  is  entitled  to  have  them 
without  paying  any  freight  at  all.  The  general  property  in  the  goods  is  in  the 
freighter;  the  ship-owner  has  no  right  to  withhold  the  possession  from  him, 
unless  he  has  either  earned  his  freight  or  is  going  on  to  earn  it.  If  no  freight 
be  earned  and  he  decline  proceeding  to  earn  any,  the  freighter  has  a  right  to 
the  possession." 

These  remarks  were  made  in  regard  to  a  voyage  partly  performed, 
and  interrupted  by  a  disaster,  where  freight  money  was  claimed  pro 
rata  Uineris  peracti,  Bnt  no  case  can  be  found  in  which  freight  money 
has  been  allowed,  where  the  voyage  was  not  commenced,  and  the  ship 
was,  by  a  disaster  for  which  the  shipper  was  not  at  all  responsible, 
pnt  into  the  situation  of  the  vessel  in  this  case  after  the  contract  of 
carriage  was  made. 

In  the  present  case  the  ship  was  rendered  anseaworthy  by  the  fire, 
and  incapable  of  earning  freight,  and^was  so  badly  damaged  that  the 
cost  of  her  repairs  would  exceed  her  value  when  repaired.  There  is 
no  suggestion  in  the  findings  that  there  was  any  intention  of  repair- 
ing her,  and  on  the  facts  foond  it  must  be  presumed  she  would  not 
have  been  repaired.  All  that  could  have  been  done,  if  the  cargo  had 
been  bonded  by  the  master  or  ship-owners,  in  regard  to  sending  it 
forward,  would  have  been  to  send  it  by  another  vessel.  But,  although 
the  order  of  March  6th  allowed  the  master  to  bond  the  523  undam- 
aged bales,  and  there  was  no  suspension  of  that  order  nntil  the  nine- 
teenth of  March,  they  were  not  bonded. 

We  are  of  opinion  that  by  the  disaster  which  occurred  before  the 
ship  had  broken  ground  or  commenced  to  earn  freight,  the  circum- 
stances with  reference  to  which  the  contract  of  affreightment  was  en- 
tered into  were  so  altered  by  the  supervening  of  occurrences  which  it 
cannot  be  intended  were  within  the  contemplation  of  the  parties  in 
entering  into  the  contract,  that  the  shipper  and  the  underwriters  were 
absolved  from  all  liability  under  the  contract  of  affreightment.  The 
contract  had  reference  to  a  particular  ship,  to  be  in  existence  as  a 
seaworthy  vessel  and  capable  of  carrying  cargo  and  earning  freight 
and  of  entering  on  the  voyage.  All  the  fundamental  conditions  form- 
ing part  of  the  contract  of  the  ship-owner  were  wanting  at  the  time 
when  the  earning  of  freight  could  commence.  In  addition,  as  the  re- 
sult of  the  fire,  and  by  no  fault  of  the  shipper,  aU  but  523  bales  of 
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the  cotton  was  rendered  nnmerohftniable,  and  pat  into  snob  a  oondi* 
tiou  that  its  owner  might  well  hesitate  to  inoar  the  expense  of  send* 
ing  it  to  Liverpool.  As  to  the  undamaged  ootton,  the  master  had  an 
opportunity  for  13  days  to  bond  it,  and  failed  to  do  so. 

The  money  paid  by  the  ship-owners  for  compressing  and  stowing 
the  cotton,  and  for  other  expenses  incident  thereto,  mast  be  under- 
stood as  having  been  included  in  the  freight  money,  and  to  be  reim- 
bursed out  of  that,  and  to  be  money  for  which,  in  any  event,  the 
shipper  of  the  ootton  would  not  have  been  liable  in  addition  to  the 
freight  money.  If  the  ship-owner  was  not  entitled  to  the  latter  he 
was  not  entitled  to  anything.  He  took,  as  to  the  expenses,  the 
risk  of  losing  them  if  he  lost  the  freight  money.  So,  the  two  are 
bound  up  together. 

It  is  an  inherent  element  in  a  oontraot  of  affreightment  under  a 
bill  of  lading,  that  the  vessel  shall  enter  on  the  voyage  named,  and 
begin  the  carriage  of  the  goods  shipped,  or,  as  it  is  technically  called, 
break  ground,  before  a  claim  to  freight  money  can  arise,  unless  the 
shipper  of  the  goods,  the  vessel  remaining  ready  to  enter  on  the  voy- 
age, undertakes  to  reclaim  the  goods.  In  the  latter  ease  the  circum- 
stances under  which  the  contract  was  entered  into  continaing  sub- 
stantially the  same  so  far  as  respects  the  vessel,  the  shipper  cannot 
reclaim  the  goods  without  paying  at  least  full  freight.  But,  sabjeot 
to  this  qualifidation,  it  is  a  principle  of  the  maritime  law  that  if 
a  ship  does  not  begin  her  voyage  at  all,  does  not  break  ground,  no 
freight  can  be  payable.  This  was  laid  down  and  applied  in  the  early 
ease  of  Curling  v.  Long,  1  Bos.  &  P.  684.  That  case  has  never 
been  overruled,  and  no  case  holding  to  the  contrary  is  cited  or  has 
been  found.  It  is  a  case  directly  in  point  in' two  particulars,  and  it 
wiU  be  usefol,  therefore,  briefly  to  examine  it.  Some  hogsheads  of 
sugar  were  shipped,  under  bills  of  lading,  on  a  vessel  while  lying  in  a 
port  in  Jamaica,  bound  for  London.  Before  the  vessel  sailed  she 
was  cut  out  by  privateers  and  carried  to  sea,  but  was  recaptured  and 
taken  into  another  port.  Under  a  libel  for  salvage  in  the  admiralty 
court  of  Jamaica,  the  cargo  was  sold  by  order  of  the  court,  and  the 
net  proceeds  were  remitted  to  the  defendants  for  the  owners  of  the 
cargo.  The  ship-owners  had  expended  money  in  lading  the  cargo, 
according  to  the  usage  of  the  Jamaica  trade.  They  sued  the  defend- 
ants to  recover  the  freight  money  or  the  expenses.  It  was  held  that 
they  could  not  recover  anything;  that  the  inception  of  freight  was 
breaking  ground,  and  that  the  expenses  incurred  were  to  be  reim- 
bursed in  the  freight  money  or  not  at  all. 
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Tfae  oasb  of  <7dn<«  t.  Holm,  L.  B.  2  Exeh.  835,  was  a  different  oasa. 
By  a  charter-party,  a  vessel  was  to  go  to  a  specified  port  an.d  take  a 
specified  cargo  and  deliver  it  at  Liverpool  for  a  specified  freight.  She 
went  to  the  port  and.was  partly  laden,  when  she  was  so  damaged  by 
fire  that  she  was  scuttled.  The  oargo  was  injured  and  sold,  except 
a  small  part,  not  on  board,  which  was  forwarded  to  Liverpool  by  the 
master.  The  vessel  was  repaired  and  tendered  to  take  the  remainder 
of  the  oargo. ,  The  charterer  refused  to  supply  more  cargo,  and  the 
vessel  obtained  a  oargo  and  oairied ,  it  to  England  at  a  less  freight 
than  she  would  have  earned  for  a  full  freight  under  the  charter-party. 
In  a  suit  to  recover  damages  for  a  breach  of  the  charter-party,  it  waa 
held  that  the  charterer  was  bound  to  complete  the  lading  of  the 
vessel. 

'  The  authority  of  the  case  of  Curling  v.  Long  is  recognized  in  Bailey 
t.  Damon,  8  Gray,  94;  Bttrgea  v.  Oun,  S  Har.  St  J.  225;  Clenuon 
V.  Daviehon,  6  Bin.  892;  vpA  iQ  various  text-books.  3  Kent's  Gumm. 
223;  1  Parsons,  Shipp.  St  Adm.  220;  Abb.  Shipp.  (11th  Lond.  Ed.) 
407;  Maclachlan,  Shipp.  (2d  Ed.)  458;  Smith,  Mere.  Law,  (8d.  Am. 
Ed.)  400. 

On  principle  this  cade  falls  within  the  role  that  where  the  stipula- 
tions of  a  contract  are  interdependent,  a  defendant  cannot  be  sued 
for  the  non-performanoe  pf  stipul;ations  on  his  part  which  were  de- 
pendent on  conditions  which  the  plaintiff  has  not  performed.  The 
ship-owner  was  entitled  to  freight  only  for  carrying  the  oargo  and  deliv- 
ering it  at  Liverpool,  with  the  implied  covenant  that  this  particular 
vessel  was  to  take  it  on  board  and  enter  on  the  voyage.  Before  that 
event  occurred  this  vessel  was  substantially  put  out  of  existence  by 
no  fault  of  the  shipper,  and  he  had  and  could  have  no  benefit  from  the 
contract.  He  had  a  right,  therefore,  to  treat  the  contract  as  re- 
scinded, so  far  as  any  liability  for  freight  was  concerned.  In  Taylor 
V.  CcUdwell,  8  Best  &  S.  826,  it  is  laid  down  as  a  rule  that  "in  con- 
traetsin  whioh  the  performance  depends  on  the  continued  existence 
of  a  given  person  or  thing,  a  oonditHon  is  implied  that  the  impossibil- 
ity of  performance  arising  from  the  perishing  of  the  person  or  thing 
shall  excuse  the  performance."  The  reason  given  for  the  rule  is  that 
without  "any  express  stipulation  that  the  destruction  of  the  person  or 
thing,  shall  excuse  the  performance,"  "that  excuse  is  by  law  implied, 
because  from  the  natum  ef  ithe  .contrraet  it  it  apparent  that  the  par- 
ties contracted  on  the  basis  of  th^  continued  existence  of  the  particu- 
lar person  or  chattel."  The  rule  was  there  applied  to  excuse  the 
owner  of  a  music  hall  which  bad  been  burned  from  fulfilling  a  con- 
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tract  to  let  the  use  of  it.  The  prinoiple  was  extended  farther  in  Af- 
plel^  V.  My.er$,  L.  B.  a  G.  P.  6&1.  There  the  plaintiffs  oontracted  to 
erect  certain  machinery  on  the  defendant's  premises  at  speoiiic  prices 
for  particular  portions,  and  to  keep  it  in  repair  for  twd  years,  the  price 
to  be  paid  upon  completion  of  the  whole.  After  some  portions  of 
the  work  had  been  finished,  and  others  were  in  the  course  of  comple- 
tion, the  premises,  with  all  the  machinery  and  materials  thereon, 
were  destroyed  by  an  accidental  fire.  It  was  held  that  both  parties 
were  excused  from  the  farther  performance  of  the  contract,  and  that 
the  plaintiffs  were  not  entitled  to  eae  in  respect  to  those  portions  of 
work  which  had  been  completed,  whether  the  materials  used  bad  be- 
come the  property  of  the  defendant  or  not.  See  Benj.  Sale&,  (3d 
Amer.  Ed.)  §  670;  Well$  t.  Cahian,  107  Mass.  614,  and  oases  there 
cited. 

These  principles  are  so  well  established  that  it  is  only  necessary  to 
refer  to  one  case  in  this  eoort,  {Jonet  t.  V.  8.  96  U.  ^.  24,)  which 
recognizes  them,  in  which  it  is  said : 

"  Where  an  act  is  to  be  performed  by  the  plaintiff  before  the  accruing  of 
the  defendant's  liability  under  his  contract,  the  plaintiff  must  prove  either  his 
performanee  of  such  condition  precedent,  or  an  offer  to  perform  it  which  the 
defendant  rejected,  or  his  readiness  to  fulfill  the  condition  until  the  defendant 
diacliarged  him  fnmi  so  doing,  or  prevented  the  execution  of  the  matter  which 
the  contract  required  him  to  perform.  *  •  •  A  contract  may  be  so  framed 
that  the  promises  upon  one  side  may  be  dependent  on  the  promises  upon  the 
other,  so  that  no  action  can  be  maintained,  founded  on  the  written  contract, 
without  showing  that  the  plaintiff  has  performed,  or  at  least  has  been  ready, 
ft  allowed  by  the  other  party,  to  perform  his  own  sttpulations,  which  are  a 
oonditton  precedent  to  his  right  of  action." 

On  a  full  bonsicleration  of  the  case,  we  are  of  opinion  that  the  de- 
cree of  the  eiroait  eoort  must  be  aflrmed. 
T.2— 48 
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(108  U.  a  3E2) 

Thb  Oonnbhaba  and  Thb  Jobbfh  Coofbb,  Jr. 
SiNoiiAiB  and  another  v.  Coofbb  and  others. 

(April  80. 1883.) 

BUiTAaE  Sertick— AiiTBnnra  Dkobkb  of  Smrxaz  bt  CiBOurr  Ooubt— ExaB»- 
rvB  AWABD— Act  of  Fbbbitabt  18, 1875,  e.  77.    • 

A  ship  towed  by  a  gteam-tug  down  a  river  came  to  ancbor  in  the  evening,  and  the 
tug  was  lashed  to  her  side.  In  the  night,  no  watch  having  been  set,  a  passen- 
ger on  board  of  her  was  awakened  by  a  smell  of  smoke  arising  from  a  fire,  which 
had  broken  out  in  part  of  the  cargo  stored  in  the  poop,  and  which  endangered 
the  ship  and  cargo.  He  gave-  the  alarm  to  the  officers  and  crews  of  the  ship 
and  of  the  tug ;  and  he  and  the  offlcers,  crew,  and  passengers  of  the  tug,  work- 
ing together,  and  by  means  of  a  steam-pump  and  hose  upon  the  tug,  and  un- 
aided by  the  offlcers  and  crew  of  the  ship,  put  out  the  fire  in  20  minutes.  Held, 
that  this  was  a  salvage  service,  and  that  the  passenger  on  board  the  ship,  as 
well  as  the  owner,  offlcers,  crew,  and  passengers  of  the  tug,  might  share  in  the 
salvage. 

Under  the  act  of  congress  of  Febmaiy  16, 1875,  e.  77,  a  decree  of  salvage  by  the  circuit 
court  is  not  to  be  altered  by  this  court  for  excess  in  the  amount  awarded,  unless 
the  excess  is  so  great  that,  upon  any  reasonable  view  of  the  facts  found,  the 
award  cannot  be  Justified  by  the  rules  of  law  applicable  to  the  case. 

Appeal  from  the  Oirooit  Goort  of  the  United  States  fc^  the  District 
of  Louisiana. 

P.  Phillipt,  Jos.  McConneU,  and  Wm.  HaUett  PhiUipt,  for  appel- 
lants. 

Richard  D«  Gray,  J.  B.  Beckmth,  and  Chat.  W,  Homor,  for  ap^ 
pellees. 

Gbat,  J.  This  is  a  libel  in  admiralty  by  the  owner,  master,  and 
crew  of  the  steam  tow-boat  Joseph  Cooper,  Jr.,  for  salvage  on  the  ship 
Gonnemara  and  cargo.  Louis  Wortz  and  Henry  Holser,  passengers 
on  the  tow-boat,  and  John  Evers,  a  passenger  on  the  ship,  were  per- 
mitted  to  file  intervening  libels.  The  valoe  of  the  ship  and  cargo 
was  agreed  to  be  $236,637.  The  district  court  awarded  as  salvage 
8  per  cent,  on  that  valne,  or  $18,930.96,  and  the  owners  and  claim- 
ants of  the  ship  appealed  to  the  oirooit.  court. 

The  circuit  court  found  the  following  facts: 

On  the  fifteenth  of  April,  1879,  the  ship  Connemara,  being  In  the  port  of 
New  Orleans,  with  her  cargo  on  board,  conslstiag  chiefly  of  pressed  cotton, 
and  bound  on  a  voyage  for  Liverpool,  England,  engaged  the  tow-boat  Joseph 
Cooper,  Jr.,  to  tow  her  to  the  mouth  of  the  Mississippi  river,  and  was  by  her 
towed  about  26  miles  down  the  river,  and  came  to  anchor  aboat  8  o'clock  in  the 
evening  opposite  the  Belair  plantation.    About  11  o'clock  at  night  the  ship. 
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with  the  tow-boat  lashed  to  her  side,  was  lying  with  her  bow  to  the  current 
and  her  stern  to  the  wind,  which  was  blowing  stiffly, — no  watch  had  been 
set, — and  the  two  mates  and  the  boatswain  of  the  ship  were  under  the  in- 
floence  of  liquor,  but  the  captain  and  the  rest  of  the  crew  were  sober.  Evers, 
a  passenger  on  board  the  ship,  being  then  asleep  in  the  second  mate's  cabin, 
was  awakened  by  a  smoke  of  burning  cotton,  sprang  from  his  berth,  and 
gave  the  alarm  to  the  officers  and  crew  of  the  ship  and  of  the  tow-boat.  The 
fire  was  not  iu  the  hold,  but  in  the  poop  above  the  main  deck,  and  near  the 
door,  which  could  be  opened  by  raising  the  latch;  and  the  fire,  when  dis- 
covered,  was  confined  to  three  bales  of  cotton,  a  spare  sail,  and  two  coils  of 
tarred  rope.  There  were  127  bales  of  cotton  stowed  in  the  poop.  The  fire 
was  not  caused  by  the  fault  of  the  tow-boat,  or  by  any  defect  in  her  equip- 
ment or  management.  The  tow-boat  bad  on  her  deck  apump  worked  by  steam, 
and  hose  long  enough  to  reach  the  fire  on  the  ship.  As  soon  as  the  alarm 
was  given,  and  by  the  exertions  of  the  tow-boat's  officers  and  crew,  of  her 
two  passengers  and  of  Evers,  the  hose  was  laid  from  the  pump  to  the  deck 
of  the  ship,  and  by  their  use  of  this  pump  and  hose  the  fire  was  put  out  in  15 
or  20  minutes,  without  any  damage  to  ship  or  cargo,  beyond  the  burning  of  the 
sail  and  the  two  coils  of  rope,  the  partial  burning  of  the  three  bales  of  cot< 
ton,  and  the  charring  of  a  part  of  the  upper  deck  or  roof  of  the  poop.  In 
extinguishing  the  fire  there  was  no  serious  risk  of  loss  or  damage  to  the  tow- 
boat,  or  of  injury  to  life  or  limb  of  any  of  the  salvors.  No  efficient  effort 
was  made  by  the  officers  or  the  crew  of  the  ship  to  extinguish  the  fire.  The 
ship  had  on  her  deck,  within  15  feet  of  the  fire,  two  tanks  of  water,  holding  400 
gallons  each,  one  of  which  was  full  and  the  other  half  full,  with  six  buckets 
near  the  fire  and  seven  above,  and  a  pump  by  which  water  could  have  been 
pumped  upon  the  upper  deck.  At  the  tima  of  the  fire  the  steam-tug  Harry 
Wright  was  lying  about  a  quarter  of  a  mile  oft;  and  there  was  a  telegraph 
station  on  the  Eelair  plantation,  from  which  a  dispatch  could  have  been  sent 
to  the  city  of  New  Orleans  for  aid  to  put  out  the  fire,  and  efficient  aid  might 
have  reached  the  ship  from  the  cit^  in  two  hours  and  a  half  after  notice. 
The  agreed  value,  as  aforesaid,  of  the  Connemara  and  cargo,  and  the  names 
and  monthly  wages  of  each  of  the  officers  and  crew  of  the  Joseph  Cooper, 
Jr.,  were  also  stated  in  the  findings  of  fact. 

From  these  facts  the  circuit  coort  made  and  stat'ed  the  following 
as  conolusions  of  law : 

(1)  The  services  rendered  by  the  tow-boat  Joseph  Ckwper,  Jr.,  her  offloer» 
and  crew,  and  the  three  passengers,  Wortz,  Holzer.  and  Evers,  in  the  extin- 
guishment of  the  fire  on  board  the  ship  Connemara,  were  a  salvage  service; 
(2)  a  gross  salvage  on  the  ship  and  cargo  of  $14,198,  or  6  per  cent,  on  the 
value  thereof,  should  be  allowed;  (3)  this  salvage  should  be  equally  divided, 
half  to  the  owner  of  the  tow-boat,  and  half  to  the  salvors;  (4)  the  moiety  al- 
lowed to  the  salvors  should  be  distributed  among  them  in  proportion  to  their 
monthly  wages,  the  passengen  Wurtz  and  Even  to  rank  as  pilots,  and  Holser 
as  a  steersman. 
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A  decree  was  entered  according;,  and  the  alaimants  appealed  to 
this  court.  A  motion  to  dismiss  the  appeal  for  want  of  jurisdiction 
was  made  and  overruled  at  October  term,  1880.  The  Conwmara, 
103  D.  B.  764. 

The  errors  assigned  are :  Fint,  that  the  facts  found  do  not  consti- 
tute a  salvage  service ;  $ecamd,  that,  if  a  salvage  service,  it  is  salvage 
of  the  lowest  grade,  and  the  amount  allowed  is  exorbitant;  third, 
that  the  amount  allowed  to  John  Evers,  be  being  a  passenger  on 
board  the  Connemara,  is  not  warranted  by  law. 

Neither  of  the  grounds  assigned  will  justify  this  ooort  in  reversing 
the  decree. 

If  the  fire,  which  had  made  such  headway  as  to  wholly  consume 
the  two  ooils  of  tarred  rope  and  the  spare  sail,  and  to  partly  destroy 
three  bales  of  the  cotton  stowed  in  the  poop,  had  not  been  promptly 
discovered  and  extinguished,  there  was  imminent  danger  that  it 
would  extend  to  the  rest  of  that  cotton,  and,  fanned  by  the  stiff  breeze 
which  was  blowing  lengthwise  of  the  ship,  destroy  or  greatly  damage 
the  ship  and  the  whole  cargo.  Saving  a  ship  from  imminent  dan- 
ger  of  destruction  by  fire  is  as  much  a  salvage  service  as  saving  her 
from  other  perils  of  the  seas.  The  Blackwali,  10  Wall.  1.  The 
shortness  of  the  time  oconpied  in  rescuing  the  ship  from  danger  does 
not  lessen  the  merit  of  the  serrioe.  The  General  Palmer,  5  Notes 
€aB.  159,  note;  The  Syrian,  2  Marit.  Law  Gas.  887;  Sonderbtirg  v. 
Ocean  Tow-boat  Co.  3  Woods,  146.  The  danger  being  real  and  im- 
minent, it  is  not  necessary,  in  order  to  make  out  a  salvage  service, 
that  escape  by  other  means  should  be  impossible.  Talbot  v.  Seeman, 
1  Granoh,  1,  42. 

The  fact  that  no  serious  risk  was  incurred  on  the  part  of  the  salvors 
does  not  change  the  nature  of  the  service,  although  an  important  ele- 
ment in  estimating  its  merit  and  the  amount  of  the  reward.  As 
has  been  well  said  by  Mr.  Justice  Cubtib,  "the  relief  of  property  from 
an  impending  peril  of  the  sea,  by  the  voluntary  exertions  of  those 
who  are  nnder  no  legal  obligation  to  render  assistance,  and  the  con- 
sequent nltimate  safety  of  the  property,  oonatiiute  a  case  of  salvage. 
It  may  be  a  case  of  more  or  less  merit,  according  to  the  degree  of 
peril  in  which  the  property  was,  and  the  danger  and  difficulty  of  re- 
lieving it.  But  these  circnmstances  affect  the  degree  of  the  service, 
not  its  natare."     The  Alphoneo,  1  Cart.  876,  878. 

The  oontraet  of  the  tow-boat  and  her  officers  and  orew  was  to  tow 
the  ship,  and  did  not  include  the  rendering  of  any  salvage  service  by 
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putting  out  fire  or  otherwise.  Saoh  a  service,  which,  by  the  use  of 
the  Bteam-ponip  and  engine  of  the  tow-boat,  resoued  the  ship  from  an 
unforeseen  and  extraordinary  peril,  gave  the  owner  as  well  as  the  of- 
ficers and  crew  of  the  tow-boat  a  right  to  salvage.  The  WiUiixm 
Brandt,  Jr.,  2  Notes  Cas.  Supp.  Ixvii.;  The  Saratoga,  Lash.  318; 
The  Minnehaha,  15  Moore,  P.  C.  133;  S.  C.  Lush.  335;  The  Annap- 
oli$.  Lush.  355,  861,  872.  And  no  doubt  is  or  could  be  raised  as  to 
the  right  of  the  passengers  on  the  tow-boat,  whose  exertions  contrib- 
uted to  putting  out  the  fire,  to  share  in  the  salvage  awarded  to  her 
officers  and  crew.  The  Cora,  2  Pet.  Adm.  861;  8.  G.  2  Wash.  C. 
G.  80;  The  Hope,  8  Hagg.  Adm.  428. 

Evers,  the  passenger  on  the  Gonnemara,  was  also  entitled  to  share 
in  the  salvage.  A  passenger  cannot,  indeed,  recover  salvage  for  every 
service  which  would  support  a  claim  by  one  in  nowise  connected  wK^b 
the  ship.  In  the  case  of  a  common  danger,  it  is  the  daty  of  eveiy 
one  on  board  the  ship  to  give  every  aesistanoe  he  can,  by  the  use  of 
all  ordinary  means  in  working  and  pumping  the  ship,  to  avert  the 
danger.  Tet  a  passenger  is  not,  as  the  officers  and  crew  are,  bound 
to  stand  by  the  ship  to  the  last;  he  may  leave  her  at  any  time  and 
seek  his  own  safety;  and  for  extraordinary  services,  and  the  use  o€ 
extraordinary  means,  not  famished  by  the  equipment  of  the  ship  her- 
self, by  which  she  is  saved  from  imminent  danger,  he  may  have  sal- 
vage. Nevoman  v.  WaUere,  8  Bos.  &  P.  612;  The  BranvUm,  2  Hagg. 
Adm.  3,  note ;  The  Salaeia,  2  Hagg.  Adm.  262,  269 ;  The  Vrede, 
Lush.  322;  The  Pontiae,  5  McLean,  359,  363;  The  Oreat  Eastern, 
2  Marit.  Law  Gas.  148;  S.  G.  11  Law  Times,  (N.  S.)  616;  8  Kent, 
Gomm.  246.  Jhe  services  of  Evers  were  of  peculiar  value,  and  in- 
volved the  use  of  means  outside  the  ship.  His  promptness  and  vigi- 
lance gave  the  alarm,  which,  by  the  supineness  and  neglect  of  the  of- 
ficers and  crew  of  the  ship,  might  not  otherwise  have  been  given  in 
time  to  save  her.  This  might  not  of  itself  have  entitled  him  to  re- 
ward; but  beyond  this  he  exerted  himself,  as  if  he  had  been  one  of 
the  officers  and  crew  of  the  tow-boat,  in  the  ose  of  the  steam-pump 
and  hose  on  board  of  her,  by  which  the  fire  oa  the  ship  was  effect- 
ually subdoed. 

It  may  also  be  observed  that  this  ease  comes  before  as  on  the  ap. 
peal  of  the  owners  of  the  ship;  and  that  there  is  no  oontroversy, 
either  between  Evers  and  the  other  salvors,  or  between  the  salvors 
who  gave  their  personal  exertions  and  the  owners  of  the  tow-boat 
whose  maobineiy  was  ased,  as  to  the  distribation  ot  the  salvage. 
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The  liervices  performed  being  salvage  servioes,  the  amount  of  sal- 
vage  to  be  awarded,  althoagb  stated  by  the  oircait  eoart  in  the  form 
of  a  conclusion  of  law,  is  largely  a  matter  of  fact  and  discretion, 
which  cannot  be  reduced  to  precise  rules,  but  depends  npon  a  con- 
sideration of  all  the  circumstances  of  each  case.  The  Blaireau,  2 
Cranch,  240,  267;  The  Adventure,  8  Cranch,221,  228;  The  EmiUoua, 
1  Sumn.  207,  213;  The  Cora,  2  Pet.  Adm.  361,  876;  S.  0.  2  Wash. 
C,  C.  80;  Potty.  Jones,  19  How.  150,  161. 

In  The  Sybil,  4  Wheat.  98,  Chief  Justice  MARSHAiiii  said:  "It  is 
almost  impossible  that  different  minds,  contemplating  the  same  sub- 
ject, should  not  form  different  condnsions  as  to  the  amonnt  of  sal- 
vage to  be  decreed  and  the  mode  of  distribution."  And  by  the  uni- 
form course  ot  decision  in  this  court,  during  the  period  in  which  it 
had  full  jurisdiction  to  reverse  decrees  in  admiralty  upon  both  facts 
and  law,  as  well  as  in  the  judicial  committee  of  the  privy  council  of 
England,  exercising  a  like  jurisdiction,  the  amount  decreed  below  was 
never  reduced,  unless  for  some  violation  of  just  principles,  or  for 
clear  and  palpable  mistake  or  gross  overallowanoe.  Hobart  v.  Dro- 
gan,  10  Pet.  108, 119;  The  Camanche,  8  Wall.  448, 479;  The  Neptune, 
12  Moore,  P.  0.  846;  The  Carrier  Dove,  2  Moore,  P.  C.  (N.  S.)  243;  S. 
C.  Brown.  &  L.  113;  The  FmUier,  8  Moore,  P.  C.  (N.  8.)  51;  8.  C. 
Brown.  &  L.  341. 

By  the  act  of  congress  of  sixteenth  February,  1875,  e.  77,  the  ap- 
pellate power  of  this  court  is  restricted  within  narrower  bounds;  its 
authority  to  revise  any  decree  in  admiralty  of  the  circuit  6oaii  is  lim- 
ited to  questions  of  law;  and  the  finding  of  facts  by  that  court  is 
equivalent  to  a  special  verdict,  or  to  facts  found  by  the  court  in  an 
action  at  law  when  a  trial  by  jury  is  waived.  The  Abbottsford,  98  U. 
8.  440;  The  FraTieis  Wright,  106  U.  8.  881;  Sun  Int.  Co.  v.  Ocean 
Int.  Co.  1  Sop.  Ct.  Rbp.  682. 

The  effect  of  this  change  may  be  illnstrated  by  referring  to  the 
revisory  power  of  the  courts  in  actions  at  law  tried  by  a  jury.  The 
facts  are  decided  by  the  jnry  in  the  first  instance.  If  the  jury  return 
a  general  verdict,  clearly  against  the  weight  of  evidence,  or  assessing 
exorbitant  damages,  the  court  in  which  the  trial  is  had  may  set  aside 
the  verdict  and  order  a  new  trial.  But  a  court  of  error,  to  which  the 
case  is  brought  by  bill  of  exceptions  or  appeal  on  matter  of  law  only, 
cannot  set  aside  the  verdict,  unless  there  is  no  evidence  from  which 
the  conclusion  of  fact  can  be  legally  inferred.  Parkt  v.  Rott,  11 
How.  862;  Sehuchardt  v.  AUent,  1  WaU.  859. 
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Before  the  aet  of  1875,  this  ooart,  npon  an  appeal  in  a  ease  of 
salvage,  gave  the  eame  weight,  and  no  more,  to  the  decree  of  the 
court  below  that  a  court  of  common  law  woald  allow  to  the  verdict 
of  a  jory,  |nd  might  revise  that  decree  for  manifest  error  in  matter 
of  fact,  even  if  no  violation  of  the  just  principles  which  should  gov- 
ern the  subject  was  shown.  Post  v.  Jones,  19  How.  150, 160.  Since 
the  act  of  1875,  in  oases  of  salvage,  as  in  other  admiralty  cases,  this 
court  may  revise  the  decree  appealed  from  for  matter  of  law,  but  for 
matter  of  law  only;  and  should  not  alter  the  decree  for  the  reason 
that  the  amount  awarded  appears  to  be  too  large,  unless  the  excess 
is  so  great  that,  upon  any  reasonable  view  of  the  facts  found,  the 
award  cannot  be  justified  by  the  rules  of  law  applicable  to  the  case. 

In  the  present  case  a  vessel'  and  cargo  of  great  valae  were  rescued 
from  imminent  danger  by  the  energetic  efforts  of  the  salvors,  and  the 
amount  of  salvage  awarded  is  less  than  one-sixteenth  of  the  value  of 
the  property  saved.  Although  upon  the  circumstances  of  the  case, 
so  far  as  they  can  be  brought  before  us  by  the  summary  of  them  in 
the  findings  of  fact  by  the  oircoit  court,  we  might  have  been  better 
satisfied  with  an  award  of  a  smaller  proportion,  we  cannot  say  that 
the  amoant  awarded  is  so  excessive  as  to  violate  any  role  of  law. 

Decree  affirmed. 


(107  V.  B.  4OT) 

OajcpbkiL  and  another  v.  Unitbo  States. 

(AprU  so,  1883.) 

DsAWBAOK  as  Axsujum  MAMawjLoruasD  of  Hatbriau  Ixfobtbd  (nr  iraxoK 

Dvrr  HA8  BBBR  Paip— A.CT  OT  Axjavn  6,  1861— Acthobixt  akd  Dorr 

OF  TasAauBY  Dkfabtmbht — JoBiaDiorioir  of  Coubt  of  Ci^aucs. 

CUimsntt  having  imported  from  Calcutta  large  quaatities  of  linseed,  upon  which 
they  paid  the  duty  according  to  law,  without  intermixture  with  any  other  linseed 
or  other  material,  manufactured  it  into  linseed  oil  and  linseed  cake,  exported  a 
large  quantity  of  the  cake  so  manufactured,  and  after  complying  in  all  respects 
with  the  regulations  prescribed  by  the  secretaiy  of  the  treasury,  in  pursuance 
of  the  requirements  of  the  act  of  congress  of  August  6, 1861,  which  provides 
that  "  there  shall  be  allowed,  on  all  articles  wholly  manufactured  of  materials 
Imported,  on  which  duties  have  been  paid,  when  exported,  a  drawback  equal 
in  amount  to  the  duty  paid  on  such  material,  and  no  more,  as  prescribed  by  the 
secretary  of  the  treasury,"  claimed  a  drawback  on  the  amount  so  exported  at 
the  rate  fixed  by  the  regulations  established  by  the  secretary  of  the  treasury, 
but  the  collector,  acting  under  instructions  from  the  secretary,  rofused  to  pro- 
ceed  under  these  regulations  or  In  any  other  mode.    SM  s 

(1)  Thst'the  right  to  the  drawback  not  being  founded  on  the  regulations  of  the  seo* 
xetuy  of  the  treasurf,  but  conferred  by  the  act  of  congress,  it  cannot  be  de- 
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fMtfld  by  •  fallnTO  of  the  secreteTy  to  make  proper  regulations,  or  a  refusal  of 
the  custom  offlcers  to  execute  the  regulations  made ;  aud  that  as  the  functioa 
of  the  offlcers  of  customs, ^including  the  secretary,  In  regard  to  this  Utw,  is  en- 
tirely ministerial,  they  have  no  authority  to  ascertain  or  decide  conclusively 
upon  the  right  to  the  draw{>ack. 

(S)  That  the  act  of  congress  having  declared  that  on  exportation  there  should  lie  al- 
lowed a  drawback  equal  in  amount  to  the  duty  paid  oo  such  material,  and  the 
secretary  having  established  by  a  regulation  that,  as  regarded  the  cake  resulting 
from  the  manufacture  of  the  linseed  into  oil  and  cake,  the  latter  represents,  at 
17  cents  per  100  pounds,  the  duty  oh  the  imported  seed  so  converted  into  cake, 
there  resulted  a  contract  that  when  exported  the  government  would  refund 
this  amount  as  a  drawback  to  the  importer. 

(3)  That  the  court  of  claims  has  Jurisdiction  of  such  a  claim  because  it  is  founded 
on  an  act  of  congress,  and  because  of  the  implied  contract  that  the  United 
States  will  refund  to  the  importer  the  amount  he  has  paid  to  the  government. 

The  purpose  of  the  drawback  provision  is  to  make  duty  free,  imports  which  are 
manufactured  in  this  country  and  not  sold  or  consumed  in  the  United  States, 
but  returned  whence  they  came  or  to  some  other  foreign  oonntiy. 

Appeal  from  the  Goort  of  Claims. 

Wm.M.  Evartt,  C.  H.  Southmayd,  and  Jos.  H.  Choate,  tot  appellants. 

As$t.  Atty.  Qen.  Maury,  for  appellee. 

MiLLBB,  J^  The  fourth  section  of  the  aot  to  provide  increased  rev- 
enue from  imports  to  pay  interest  oa  the  publio  debt,  and  for  other 
purposes,  approved  August  5, 1861,  reads  as  follows: 

"That  from  and  after  the  passage  of  this  aot  there  shall  be  allowed,  on  all 
articles  wholly  manufactured  of  materials  imported,  on  which  duties  have  been 
paid,  when  exported,  s  drawback  equal  in  amount  to  the  duty  paid  on  such 
materials,  and  ho  more,  to  be  ascertained  under  such  regulations  as  shall  be 
prescribed  by  the  secretary  of  the  treasury,  provided  that  10  per  centum  on 
the  amount  of  all  drawbacks  so  allowed  shall  be  retained  for  the  use  of  the 
United  States  by  the  collectors  paying  Ruch  drawbacks  respectively."  12  St 
292.  . 

On  the  twenty-second  of  January,  1862,  the  secretary  established 
such  regulations  as  he  deemed  appropriate,  the  first  of  which  is  this: 

(1)  "To  entitle  the  exporter  to  such  allowance  of  drawback,  he  must,  at  least 
sir  hours  previous  to  the  patting  or  lading  any  of  the  articles  intended  to  be 
exported  by  him  for  beneQt  of  drawback  on  board  any  vessel  or  other  con- 
veyance for  exportation,  lodge  with  the  collector  of  customs  for  the  district 
from  which  such  exportation  is  to  be  made,  an  entry  setting  forth  his  inten- 
tion to  export  such  articles,  and  the  marks,  numbers,  and  a  particular  descrip- 
tion of  the  same,  with  their  quantity  and  value,  and  designating  the  manu- 
facturer thereof,  the  place  where  deposited,  the  name  of  the  vessel  or  other 
conveyance  in  or  by  which,  and  the  port  or  place  to  whlch,^tbe  same  is  intended  to 
be  exported,  and  also  describing  in  such  entry  the  material  or  materials  severally 
from  which  he  claims  the  articles  to  have  been  manu^tctured,  desigiiating 
when»  where,  wliance,  by  whom^  and  in  what  vessel  inr  other  ooaveyaaee  the 
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same  was  or  were  Imported,  and  specifying  the  quantity  and  value  thereof 
Used  in  tbe  manufacture.  This  entry  shall,  upon  presentation,  be  verined 
by  the  oath  or  affirmation  of  the  proprietor  and  the  foreman  of  the  manuf  acto  ry 
in  which  such  articles  were  made." 

OtBer  regulations  require  the  collector  and  the  surveyor  to  make 
the  necessary  examination  tp  ascertain  if  the  articles  described  in 
this  entry  be  as  stated,  and  to  mark  and  designate  them  accordingly, 
and  to  verify  the  weight,  gauge,  measure,  or  amount,  and  to  super- 
intend the  lading  for  export,  etc.  All  this  having  been  done,  and 
the  oath  of  the  exporter  and  his  bond,  with  condition  prescribed  by 
the  rules,  being  given,  the  collector  is  to  give  a  certificate  of  the 
amount  to  which  the  party  is  entitled  as  drawback,  on  which  be  is  to 
receive  the  money.  The  appellants  in  this  case  sued  in  the  court  of 
claims  for  a  drawback  on  aeoount  of  large  amounts  of  linseed  oake 
made  by  them  out  of  linseed  imported  from  a  foreign  country,  and 
which  oake  they  exported  to  London.  Their  petition  was  dismissed 
by  that  court,  on  the  ground,  as  stated  in  their  opinion,  that  it  was 
not  a  case  of  which  they  had  jurisdiction.  The  eoort,  however,  did 
entertain  jurisdiction  of  the  case ;  an  answer  was  filed  on  behalf  of 
the  United  States  denying  the  allegations  of  the  petition,  testimony 
was  taken,  and  a  full  and  elaborate  finding  of  facts  was  made,  and 
on  this  the  court,  as  a  conclusion  of  law,  find  that  for  want  of  juris- 
diction of  the  subject-matter  the  petition  is  dismissed.  This  finding 
of  facts  shows  that  in  the  months  of  September,  October,  November, 
and  December,  1870,  claimants  imported  from  Calcutta  large  quan- 
tities of  linseed,  for  which  they  paid  the  duty  of  16  oentd  per  100 
pounds  according  to  law,  which  was  by  them,  without  intermixture 
with  an^  other  linseed  or  other  material,  manufactured  into  linseed 
oil  and  linseed  oake,  of  the  latter  of  which  article  there  was  produced 
therefrom  5,156,585  pounds.  It  was  for  the  exportation  of  part  of 
this  latter  product  that  the  drawback  is  claimed  in  this  suit.  As, 
however,  this  was  done  by  several  shipments  at  different  times,  and 
«s  the  finding  of  facts  is  precisely  the  same  in  the  case  of  each  ship- 
ment, except  as  to  date,  quantity,  and  the  name  of  the  vessel,  we 
give  here  verbatim  the  finding  as  to  the  first : 

"  On  the  nineteenth  day  of  January,  1871,  the  claimants  and  said  Ludlow 
D.  Campbell  were  the  owners  of  and  had  in  their  poBsession  447,712  pounds 
of  linseed  cake,  being  parcel  of  the  aforesaid  5,156,586  pounds,  and  desiring 
and  intending  to  export  the  same  from  New  York  to  Lohdou  for  the  benefit 
of  the  drawback  authorized  by  the  fourth  section  of  the  "Act  to  provide  in- 
creased revenue  from  imports  to  pay  interest  on  the  public  debt,  and  for  other 
purposes,"  approved  August  6, 1861,  duly  presented  to  and  lodged  with  the 
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collector  of  cnstoms  for  the  port  of  New  York,  before  putting  or  lading  any 
of  the  said  cake  on  board  any  vessel  for  exportation,  an  entry  of  said  linseed 
cake  for  export  by  the  ship  Sterling  Castle,  which  was  accompanied  with  the 
certificate  and  oath  required  by,  and  was  in  all  respects  in  conformity  with, 
the  regulations  prescribed  by  the  secretary  of  the  treasury,  in  pursuance  of 
the  requirement  of  the  fourth  section  of  said  act,  and  the  said  claimants  and 
said  Ludlow  D.  Campbell  in  all  respects  conformed  to  such  regulations  in  re- 
spect to  drawback,  which  allowance  had  been  by  said  regulations  Bxed  at  17 
cents  per  100  pounds,  and  made  payable  to  the  United  States  30  days  after 
clearance  of  the  vessel  by  which  exportation  was  made,  but  the  said  collector, 
acting  under  instructions  from  the  secretary  of  the  treasury,  given  on  the 
fifth  day  of  December,  1870.  wholly  refused  to  perform  or  cause  to  be  per* 
formed  in  any  manner  any  other  act  than  the  receipt  of  said  entry  prescribed 
by  said  regulations  to  be  done,  or  caused  to  be  done,  by  a  collector  of  customs 
under  the  said  fourth  section  of  said  act. 

u  Thereafter,  in  the  month  of  January,  1871,  the  said  447,712  pounds  of  Un- 
seed cake  were  shipped  by  the  claimants  and  said  Ludlow  D.  Campl)ell  on 
the  said  ship  Sterling  Castle,  which  vessel,  with  said  linseed  cake  on  board, 
cleared  at  the  custom-house  at  the  port  of  New  York,  for  London,  on  the  thir- 
tieth day  of  January,  1871,  an^  said  cake  was  thereupon  exported  and  carried 
by  said  vessel  trom  New  York  to  the  port  of  London,  in  England,  and  there 
discharged  and  delivered,  and  no  part  thereof  has  been  at  any  time  relanded 
in  any  port  or  place  within  the  limits  of  the  United  States." 

The  argument  of  oonnsel  for  the  United  States,  and  the  opinion  of 
the  court  of  claims,  is  that,  until  the  officers  of  the  cnstoms  comply 
with  all  the  regulations  of  the  secretary  of  the  treasury,  and  the  col- 
lector issues  the  drawback  certificate,  the  law  imposes  apon  the  United 
States  no  obligation  to  pay  anything  for  snch  drawback;  that  the  law 
conferred  npon  the  secretary  the  right  to  make  the  regulations,  and 
the  collector  the  power  to  make  the  certificate  for  payment  of  draw- 
back, and  that  the  refusal  of  the  collector  to  perform  the  duties  im- 
posed upon  him  preliminary  to  making  his  certificate,  and  then  refus- 
ing the  certificate,  totally  defeats  the  claim  of  the  party,  who,  by  the 
law,  is  guarantied  a  right  to  his  drawback,  and  who  has  complied  with 
all  that  the  law  requires  of  him  to  secure  and  enforce  it.  It  would 
be  a  curious  thing  to  hold  that  congress,  after  dearly  defining  the 
right  of  the  importer  to  receive  drawback  npon  subsequent  exporta- 
tion of  the  imported  article  npon  which  he  had  paid  duty,  had  em- 
powered the  secretary  by  regulations,  which  might  be  proper  to  secure 
the  government  against  fraud,  to  defeat  totally  the  right  which  con- 
gress had  granted.  If  the  regulations  of  themselves  worked  such  a 
result,  no  court  would  hesitate  to  hold  them  invalid  as  being  alto- 
gether unreasonable,  ^ut  the  regulations  in  this  case  are  not  unrea- 
sonable ;  nor  do  they  interpose  any  obstacle  to  the  full  assertion  and 
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adjnstment  of  plaintiffs'  right.  It  is  the  order  of  the  secretary  of  the 
treasury  forbidding  the  collector  to  proceed  under  these  regulations,- 
or  in  any  other  mode,  which  is  the  real  obstacle.  Is  that  order  a  de- 
fense to  this  action  ?  Can  the  secretary,  by  this  order,  do  what  he 
oonld  not  do  by  regulations — repeal  or  annul  the  law  ?  Can  he  thus 
defeat  the  law  he  was  appointed  to  execute,  by  making  regulations, 
and  then,  by  ordering  his  officers  not  to  act  under  them,  and  not  to 
act  at  all,  place  himself  above  the  law  and  defy  it?  We  think  the 
court  of  claims  has  jurisdiction  of  such  a  claim :  (1)  Because  it  is 
founded  on  a  law  of  congress;  and  (2)  because  the  facts  foond  in  this 
ease  raise  an  implied  contract  that  the  United  States  will  refund  to 
the  importer  the  amount  he  paid  to  the  government.  The  finding  of 
the  court  is  that,  by  the  regulations,  this  allowance  of  drawback  had 
been  fixed  at  17  cents  per  hundred  pounds. 

The  act  of  congress  having  declared  that  on  exportation  there  shall 
be  allowed  a  drawback  equal  in  amount  to  the  duty  paid  on  such 
material,  and  the  secretary  having  established  by  a  regulation  that, 
as  regarded  the  cake  resulting  from  the  manufacture  of  the  linseed 
into  oil  and  cake,  the  latter  represents,  at  17  cents  per  hundred 
pounds,  the  duty  on  the  imported  seed  so  converted  into  cake,  there 
resulted  a  contract  that  when  exported  the  government  would  refund, 
repay,  pay  back,  this  amount  as  a  drawback  to  the  importer.  If  this 
be  not  80,  it  is  because  it  is  impossible  to  make  a  contract  when  the 
details  of  its  execution  or  performance  are  left  to  officers  who  refuse 
to  carry  them  out.  So  it  is  equally  clear  that  this  claim  is  founded 
on  the  law  allowing  drawback.  The  court  of  claims  makes  the  mis- 
take of  supposing  that  the  claim  is  founded  on  the  regulations  of  the 
secretary  of  the  treasury.  This  view  cannot  be  sustained.  It  is  the 
law  which  gives  the  right ;  and  the  fact  that  the  customs  officers  re- 
fuse to  obey  these  regulations  cannot  defeat  a  right  which  the  act  of 
congress  gives.  The  second  section  of  the  act  of  September  20, 1850, 
granting  all  the  overflowed  and  swamp  lands  to  the  states  in  which 
they  lie,  declares : 

"That  It  shall  be  the  duty  of  the  secretary  of  the  interior,  as  soon  as  may 
be  practicable  after  the  passage  of  this  act,  to  make  out  an  accurate  list  and 
plats  of  the  lands  granted  as  aforesaid  and  transmit  the  same  to  the  governor 
of  the  state,  and,  at  the  request  of  said  governor,  cause  a  patent  to  be  issued 
to  the  state  therefor;  and  on  that  patent  the  fee  to  the  lands  shall  vest  in  the 
state."    9  St  519. 

This  duty  was  almost  wholly  neglected  by  the  secretary. 
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In  the  oase  of  Railroad  Co.  t.  Smiih,  9  Wall.  95,  it  -was  insisted 
^hat  the  failure  of  the  secretary  to  act  made  these  lands  subject  to  a 
grant  for  railroad  purposes  of  a  date  subsequent  to  the  swamp-land 
act.     This  proposition  was  thus  answered  by  this  eourt : 

"Must  the  state  lose  the  land,  though  clearly  swamp  land,  because  that 
ofScer  has  neglected  to  do  this?  The  right  of  the  state  did  not  depend  un 
bis  action,  but  on  the  act  of  congress,  and  though  the  state  might  be  embar- 
rassed in  the  assertion  of  this  right  by  the  delay  or  failure  of  tbe  secretary  to 
ascertain  and  make  out  a  list  of  these  lands,  tlie  right  of  the  state  to  them 
could  not  be  d^eated  by  this  delay. 

"Any  other  rule  results  in  tliis:  that  because  the  secretary  of  the  interior 
has  failed  to  discharge  his  duty  in  certifying  these  lands  to  the  state,  they 
therefore  pi»s  under  a  grant  from  which  they  are  excepted  beyond  doubt,  and 
this  when  it  can  be  proved,  by  testimony  capable  of  producing  the  fullest  con- 
viction, that  they  were  of  the  class  excluded  from  plalntifTs  grant," — 

That  is,  was  granted  to  the  state  as  swainp  lands. 
And  in  French  t.  Fyan,  98  U.  S.  178,  the  ooort,  reaffirming  Rail- 
road Co.  T.  Smith,  said : 

"There  was  no  means,  as  this  court  has  decided,  to  compel  him  (the  seore- 
ttury)  to  act,  and  if  the  party  claiming  under  the  state  in  that  case  could  not 
be  permitted  to  prove  that  the  land  conveyed  to  him  by  the  state  as  swamp 
land  was  in  fact  such,  a  total  failure  of  Justice  would  occur,  and  the  entire 
grant  to  the  state  might  be  defeated  by  this  neglect  m  refusal  of  the  secretary 
to  perform  his  duty." 

The  application  of  this  reasoning  to  the  present  case  is  too  clear 
to  need  illustration.  It  is  an  error  to  snppose  that  the  officers  of  ous- 
toms,  including  the  secretary,  are  in  regard  to  this  law  created  a 
special  tribunal  to  ascertain  and  deoide  conclusively  upon  the  right 
to  drawback.  Their  fonetion  is  entirely  ministerial.  They  are 
authorized  to  pass  npon  no  question  essential  to  the  claimant's  right 
so  as  to  conclude  him  in  a  oourt  of  ootnpetent  jurisdiction.  From 
the  moment  he  presents  his  sworn  entry,  they  simply  ascertain  quan- 
tities, identify  and  mark  packages,  accept  bonds  and  sureties,  see 
that  the  exported  article  leaves  the  port  in  the  ship.  These  and  like 
duties  being  discharged,  it  is  thp  oolleotor's  duty,  a  mere  ministerial 
function,  to  give  the  oertiScate  of  drawback.  The  amount  of  it  is 
fixed  at  17  cents  per  100  pounds  by  the  regulation ;  he  has  nothing 
to  do  but  to  calculate  the  amount  at  that  rate  on  the  number  of 
pounds  shipped.  He  exercises  no  judicial  or  quasi  judicial  function. 
He  concludes  nobody's  rights,  and  has  no  power  to  do  so.  The  rights 
which  the  law  gives  cannot  be  defeated  by  his  refusal  to  act,  nor  by 
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his  decision  that  no  drawback  was  dne.  Neither  the  act  of  congress, 
nor  any  rale  of  construction  known  to  us,  makes  the  claimant's  right, 
when  the  facts  on  which  it  depends  are  clearly  established,  to  turn 
upon  the  view  which  the  collector,  or  the  secretary,  or  both  combined, 
may  entertain  of  the  law  upon  that  subject,  and  much  less  upon 
their  arbitrary  refusal  to  perform  the  services  which  the  law  imposes 
on  them. 

A  suggestion  is  made  that  the  right  to  enforce  the  drawback  in  the 
court  is  affected  by  the  fact  that  it  is  a  gratuity.  It  has  never  been 
supposed  that  there  was  a  gratuity  in  all  the  cases  where  imports  are 
free  of  duty.  The  purpose  of  the  drawback  provision  is  to  make  duty 
free,  imports  which  are  manufactured  here  and  then  returned  whence 
they  came  or  to  some  other  foreign  country — articles  which  are  not 
sold  or  consumed  in  the  United  States.  The  linseed  in  this  case  was 
bought  abroad  and  imported  for  the  purpose  of  being  manufactured, 
and  the  product  immediately  sent  ont  of  the  country.  The  drawback 
provision  was  simply  a  mode  of  making  the  linseed  so  imported  and 
exported  without  distribution  in  the  country  duty  free,  and  we  see  no 
gratuity  in  the  case.  Bat  if  it  were  a  free  gift,  it  is  not  for  the 
o£Gloers  of  the  government  to  defeat  the  will  of  congress  on  this  sub- 
ject by  refusing  to  execute  the  law. 

We  are  of  opinion  that  the  facts  found  by  the  court  of  claims  es- 
tablished the  right  of  appellants  to  recover  a  jndgihent  for  the  ex* 
ported  cake  at  the  rate  of  17  cents  per  100  pounds;  and  the  case  is 
remanded  vith  directions  to  enter  saoh  m  jadgment. 


(108  U.  8.  S7») 

BoBSB,  Beeeiver,  etc.,  «.  Eiko  and  others.  Assignees,  etc. 

(April  80, 188S.) 

OatrarrrnTKnrAii  Law— AamainmHT  fob  Bjaranr  or  ORBDiroits— Bahkrupt 
AoT  OF  1867— Ifxw  JiBSBT  SuTim  or  Aran.  16, 1846. 

Except  as  against  proceedingi  iiutitated  under  the  bankmpt  act  for  the  purpose 
of  Beouring  the  administration  of  the  property  in  the  bankruptcy  court,  an 
•agignment,  made  in  accordance  with  the  provisions  of  "  An  act  to  secure  to 
creditors  an  equal  and  just  division  of  the  estates  of  debtors  who  convey  to 
assignees  for  the  benefit  of  creditors,"  passed  by  the  legislature  of  New  Jersey 
on  the  sixteenth  of  April,  1846,  by  a  citizen  of  that  state,  without  intent  to 
hfaider,  delay,  or  defraud  hU  oreditors,  is  valid,  at  least  for  the  purpose  of 
securing  an  equal  distribution  of  his  estate  among  his  creditors,  in  proportion 
to  their  several  demands ;  and  a  receiver,  appointed  in  supplementaiy  proceed- 
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ines,  after  Judgment  in  a,  suit  Instituted  in  New  York  b^  a  cr  editor  residing  in 
tliat  state,  is  not  entitled,  bjr  reason  of  any  conflict  between  the  local  siatnta 
and  the  bankrupt  act  of  1867,  or  by  force  of  the  judgment  and  the  proceedings 
thereunder,  to  the  possession  of  the  assisned  property,  or  of  its  proceeds,  u 
against  the  assignee,  or  to  a  priority  of  claim  for  the  benefit  of  the  judgment 
creditor  upon  such  proceeds. 
Matthews,  Hix<ler,  Obat,  and  Biatohford,  JJ.,  dissent. 

In  Error  to  the  Supreme  Court  of  the  State  of  New  Tork. 

C.  Bainbridge  Smith,  for  plaintiff  in  error. 

A.  P.  WhUehead,  for  defendant  in  error. 

HABiiAN,  J.  We  are  to  oousider  in  this  case  whether  the  final 
judgment  of  the  court  of  appeals  of  New  York  has  deprived  plaintiff 
in  error  of  any  right,  title,  or  privilege  under  the  constitution  or  laws 
of  the  United  States.  This  question  arises  out  of  the  following  facts, 
which  are  embodied  in  a  special  finding  made  by  the  court  of  original 
jurisdiction : 

By  deed  of  assignment  executed  and  delivered  September  25, 1873,  William 
H.  Locke,  a  citizen  of  New  Jersey,  transferred  and  conveyed  to  William  King, 
John  M.  Goetchius,  and  Edward  £.  Poor,  and  the  survivor  of  them,  and  thar 
and  his  heirs  and  assigns,  all  of  his  property  of  every  kind,  and  description — 
except  such  as  was  exempt  by  law  from  execution — "in  trust  to  take  posses- 
sion of  and  collect  and  sell  and  dispose  of  the  same  at  public  or  private  sale 
in  their  discretion,  and  to  distribute  the  proceeds  to  and  among  the  creditors 
of  the  said  William  H.  Locke,  in  proportion  to  their  several  just  demands, 
pursuant  to  the  statutes  in  such  case  made  and  provided,  and  on  the  further 
trust  to  pay  the  surplus,  if  any  there  be,  after  fully  satisfying  and  paying  the 
said  creditors,  and  all  proper  costs  and  charges,  to  the  said  WHliam  H.  Locke." 

Although  the  deed  does  not,  in  terms,  refer  to  any  particular  statute,  it  may 
be  taken — the  fact  being  so  found — that  the  intention  of  Locke  and  the  as- 
signors was  to  have  a  distribution  made  among  the  creditors  of  the  former  in 
conformity  with  the  requirements  of  an  act  of  the  legislature  of  New  Jersey, 
passed  April  16, 1846,  entitled  "An  act  to  secure  to  creditors  an  equal  and 
just  division  of  the  estates  of  debtors  who  convey  to  assiguees  for  the  benefit 
of  creditors." 

That  act  provides,  among  other  things,  that  every  conveyance  or  assignment 
by  a  debtor  of  his  estate,  real  or  personal,  or  both,  in  trust,  to  an  assignee  for 
the  benefit  of  creditors,  shall  be  made  for  their  equal  benefit  in  proportion  to 
their  several  demands  to  the  net  amount  that  shall  come  to  the  hands  of  the 
assignee  for  distribution ;  and  all  preferences  of  one  creditor  over  another,  or 
whereby  one  shall  be  first  paid  or  have  a  greater  proportion  in  respect  to  his 
claim  than  another,  shall  be  deemed  fraudulent  and  void,  excepting  mortgage 
and  judgment  creditors,  when  the  judgment  has  not  been  by  confession  for 
the  purpose  of  preferring  creditors,  (section  1 ;)  further,  that  the  debtor  shall 
annex  to  his  assignment  an  inventory,  under  oath  or  afiirmation,  of  all  of  his 
property,  together  with  a  list  of  his  creditors,  and  the  amount  of  their  respect- 
ive claims,  such  inventory  not,  however,  to  be  conclusive  as  to  the  quantity 
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of  the  debtor's  estate,  and  the  assignee  to  be  entitled  to  any  other  property 
belonging  to  the  debtor  at  the  time  of  the  assignment,  and  comprehended 
within  its  general  terms,  (section  2.)  Other  sections  provide  for  public  notice 
by  the  assignee  of  the  assignment ;  for  the  presentation  of  claims  of  creditors ; 
for  filing  by  the  assignee  under  oath  of  a  trae  inventory  and  valuation  of  the 
estate;  for  the  execution  by  him  of  a  bond  in  double  the  amount  of  such  inven- 
tory or  valuation ;  for  the  recording  of  such  bond ;  for  the  filing  with  the  clerk  of 
the  court  of  common  pleas  of  the  county  of  the  debtor's  residence,  within  three 
months  after  the  date  of  the  assignment,  of  a  list  of  all  such  creditors  as  claim 
to  be  such,  and  the  amount  of  their  demands,  first  making  it  known  by  adver- 
tisement tiiat  all  claims  against  the  estate  must  be  made  as  prescribed  in  the 
statute,  or  be  forever  barred  from  coming  In  for  a  dividend  of  said  estate, 
otherwise  than  as  provided;  for  the  right  of  the  assignee  or  any  creditor  or 
person  interested  to  except  to  the  allowance  of  any  claim  presented;  for  the 
adjudication  of  such  exceptions ;  for  fair  and  eqflai  dividends  from  time  to  time 
among  the  creditors  of  the  assets  in  pnq>ortion  to  their  respective  claims ;  and 
for  a  final  accounting  by  the  assignee  in  the  orphans'  court  of  the  county — such 
settlement  and  adjudication  to  be  conclusive  on  all  parties,  except  for  assets 
which  may  afterwards  come  to  hand,  or  for  frauds  or  apparent  error.  Sec- 
tions 3,  4,  5,  6,  and  7.    Theact  further  provides: 

"Sec.  11.  If  any  creditor  shall  not  exhibit  his,  her,  or  their  claims  within 
the  term  of  three  months  as  aforesaid,  such  claim  shall  be  barred  of  a  divi- 
dend unless  the  estate  shall  prove  sufficient  after  the  debts  exhibited  and 
allowed  are  fully  satisfied,  or  such  creditor  shall  find  some  other  estate  not 
accounted  for  by  the  assignee  or  assignees  before  distribution,  in  which  case 
such  barred  creditor  shall  be  entitled  to  a  ratable  proportion  therefrom. 

"Sec.  12.  Whenever  any  assignee  or  assignees,  as  aforesaid,  shall  sell  any 
real  estate  of  such  debtor  or  debtors  as  is  conveyed  in  trust  as  aforesaid,  he 
or  they  shall  proceed  to  advertise  and  sell  the  same  in  manner  as  is  now  or 
may  hereafter  be  prescribed  in  the  case  of  an  executor  or  administrator 
directed  to  sell  lands  by  an  order  of  the  orphans'  court  for  the  payment  of 
the  debts  of  the  testator  or  intestate. 

"Sec.  13.  Every  assignee,  as  aforesidd, shall  have  as  full  power  and  author- 
ity to  dispose  of  all  estate,  real  and  personal,  assigned,  as  the  said  debtor  or 
debtors  had  at  the  time  of  the  assignment,  and  to  sue  for  and  recover  in  the 
proper  name  of  such  assignee  or  assignees  everything  belonging  or  appertain- 
ing to  said  estate,  real  or  personal,  of  said  debtor  or  debtors,  and  shall  liave 
full  power  and  authority  to  refer  to  arbitration,  settle  and  compound  and  to 
agree  with  any  person  concerning  the  same,  and  to  redeem  all  mortgages  and 
conditional  contracts,  and  generally  to  act  and  do  whatever  the  said  debtor  or 
debtors  might  have  lawfully  done  in  the  premises. 

"  Sec.  14.  Nothing  in  this  act  shall  be  taken  or  understood  as  discharging 
said  debtor  or  debtors  from  liabilities  to  their  creditors  who  may  not  chooSe 
to  exhibit  their  claims  either  in  regard  to  the  persons  of  such  debtors  or  to  - 
any  estate,  real  or  personal,  not  assigned  as  aforesaid;  but  with  respect  to  the 
creditors  who  shall  come  in  under  said  assignment  and  exhibit  their  demands 
as  aforesaid  for  a  dividend,  they  shall  be  wholly  barred  from  having  afterwards 
any  action  or  suit  at  law  or  equity  against  such  debtors  or  their  representa- 
tives, unless  on  the  trial  of  such  action  or  hearing  in  equity  the  said  creditor 
shall  prove  fraud  in  the  said  debtor  or  debtors  with  respect  to  the  said  assign- 
ment or  concealing  his  estate,  real  or  personal,  whether  in  possession,  held  in 
trust,  or  otherwise." 
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The  estate  which  came  into  the  hands  of  the  assignees  was  converted  into 
money  in  New  Jersey, — the  amount  being  nearly  9200,000, — and  the  proceeds, 
for  the  convenience  of  the  assignees,  were  deposited  in  a  bank  In  the  city  of 
New  Yotlc.    No  proceedings  in  bankruptcy  were  ever  taken  against  Locke. 

On  the  third  day  of  February,  1876,  William  Pickbardt  and  Adolph  Kutroff 
recovered  a  judgment  againt  Locke  in  the  supreme  court  of  the  city  and 
county  of  New  York  for  83,086.85.  Upon  that  judgment  execution  was 
issued  and  returned  unsatisQed.  Subsequently,  May  27,  1876,  in  certain  pro- 
ceedings, b^ore  one  of  the  judges  of  that  court,  supplementary  to  the  return 
of  execution,  Thomas  Boese,  plaintifF  in  error,  was  appointed  receiver  of  the 
property  of  Locke,  and  having  executed  a  Iwnd  for  the  faithful  discharge  of 
the  duties  of  his  trust,  he  obtained  an  order  from  the  same  court  giving  him 
authority,  as  receiver,  to  bring  an  action  against  the  assignees  of  Locke. 
Thereupon,  June  9, 1876,  he  commenced  this  action.  It  proceeds  upon  these 
grdunds:  (1)  That  the  indebtedness  ftom  Locke  to  Pickhardt  and  Kutrofl 
arose  in  New  York,  where  they  reside,  before  the  making  of  said  assignment; 
(2)  that  the  statute  of  New  Jersey  with  reference  to,  or  under  which,  said 
assignment  was  made,  was,  by  force  of  the  bankruptcy  act  of  1867,  suspended 
and  of  no  effect;  (3)  that  the  assignment  was  fraudulent  and  void  by  the 
laws  of  New  Jersey,  in  that  it  was  made  with  the  intent  upon  the  part  of 
Locke  to  hinder,  delay,  and  defraud  hla  creditors,  and  in  that  he  had  a  large 
amount  of  money  and  other  property  which  he  fraudulently  retained  to  his 
own  use  and  did  not  surrender  to  the  assignees. 

The  prayer  of  the  complaint — the  allegations  of  which  were  fully  met  by 
auswer — was  for  judgment  against  the  defendants;  that  the  assignments  be 
adjudged  fraudulent  and  void;  and  that  the  defendants  be  required  to  account 
to  plaintiff  for  all  the  property  and  money  received,  or  to  whicli  they  are  en- 
titled under  and  by  virtue  of  said  assignment.  It  was  conceded  at  the  bea^ 
ing  that  defendants  had  in  their  hands,  of  the  proceeds  of  the  sale  of  the 
assigned  property,  an  amount  sufficient  to  pay  the  judgment  of  Pickhaidt 
and  KutrofC. 

The  supreme  court  of  New  York,  l>otb  in  general  and  special  term,  sus- 
tained the  action,  and  gave  Judgment  against  the  assignees  in  favor  of  Boese, 
as  receiver,  for  the  amount  of  the  demand  of  Pickhardt  and  EutrofC  But  in 
the  court  of  appeals  tliat  judgment  was  reveiaed,  with  directions  to  euter 
judgment  for  the  defendants. 

We  disDUBS  from  oonsideration  all  saggestions  in  the  pleadings 
of  actual  fraud  upon  the  part  either  of  Looke  or  his  asBignees.  The 
court  of  original  jurisdiction  found  as  a  fact — and  apon  that  basis 
the  case  was  oonsidered  by  the  court  of  appeals — that  the  assign- 
ment was  executed  and  delivered  by  the  former  and  accepted  by  the 
latter  in  good  faith  and  without  any  purpose  to  hinder,  delay,  or  de- 
fraud any  creditor  of  Locke.  It  is  further  found  as  a  fact  that  the 
assignment  was  made  with  the  intent,  bona  jide,  to  make  an  equal 
distribution  of  the  proceeds  of  the  trust  estate  among  creditors  in 
conformity  with  the  local  statute.     The  supreme  court  of  New  York 
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rnled  that  the  statute  of  New  Jersey  was,  in  its  nature  and  e'ffect,  a 
bankrupt  law,  and  the  power  eonferred  upon  congress  to  establish  a 
nnifonn  system  of  bankmptoy,  having  been  exercised  by  the  passage 
of  the  aot  of  1867,  the  latter  act  wholly  suspended  the  operation  of 
the  loeal  statute  as  to  all  eases  within  its  purview;  consequently,  it 
was  held,  the  assignment  was  not  valid  for  any  purpose.  The  court 
of  appeals,  reoogniaing  the  paramount  nature  of  the  bankrupt  act  of 
congress,  and  assuming  that  the  fourteenth  section  of  the  New  Jersey 
statute,  relating  to  the  e£Fect  upon  the  creditor's  claim  of  accepting  a 
dividend,  was  inconsistent  with  that  aot  and  therefore  inoperative, 
adjudged  that  other  portions  of  the  local  statute  which  provided  for 
the  equal  distribation  of  the  debtor's  property  among  his  creditors, 
and  regulated  the  general  conduct  of  the  assignee,  were  not  incon- 
sistent with  nor  were  they  necessarily  suspended  by  the  act  of  1867; 
further,  that  the  New  Jersey  statute  did  not  create  the  right  to  make 
voluntary  assignments  for  the  equal  benefit  of  creditors,  but  was  only 
restrictive  of  a  previously-existing  right,  and  imposed,  for  the  benefit 
of  creditors,  salutary  safeguards  around  its  exercise ;  consequently, 
had  the  whole  of  the  New  Jersey  statute  been  superseded,  the  right 
of  a  debtor  to  make  a  voluntary  assignment  would  still  have  existed. 
The  assignment,  as  a  transfer  of  the  debtor's  property,  was,  there- 
fore, upheld  as  in  harmony  with  the  general  object  and  purposes  of 
the  bankrupt  aot,  unassailable  by  reason  merely  of  the  fact  that 
some  of  the  provisions  of  the  local  statute  may  have -been  suspended 
by  the  aot  of  1867. 

In  the  view  which  we  take  of  the  case  it  is  unnecessary  to  consider 
all  of  the  questions  covered  by  the  opinion  of  the  state  court  and  dis- 
cussed here  by  counsel.  Especially,  it  is  not  necessary  to  determine 
whether  the  bankrupt  act  of  1867  suspended  or  superseded  all  of  the 
provisions  of  the  New  Jersey  statute.  Undoubtedly  the  local  statute 
was,  from  the  date  of  the  passage  of  the  bankrupt  act,  inoperative  in 
so  far  as  it  provided  for  the  discharge  of  the  debtor  from  future  lia- 
bility to  creditors  who  eame  in  under  the  assignment  and  partici- 
pated in  the  distribution  of  the  proceeds  of  the  assigned  property. 
It  is  equally  clear,  we  think,  that  the  assignment  by  Looke  of  his  en- 
tire property  to  be  disposed  of  as  presoribed  by  the  statute  of  New 
Jersey,  and  therefore  independently  ot  the  bankruptoy  court,  con- 
stituted itself  an  aot  of  bankruptcy,  for  which,  upon  the  petition  of  a 
creditor,  filed  in  proper  time,  Locke  could  have  been  adjudged  a  bank- 
rupt, and  the  property  wrested  from  his  assignees  for  administratiom 
v.2 — i9 
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in  the  bankraptoy  court.  In  re  Burt,  1  Dill.  440;  In  re  Ooldechmidt, 
3  N.  B.  B.  168;  In  re  Smith,  4  Ben.  5.  The  olaim  of  Piokhatdt 
and  Kutroff  existed  at  the  time  of  the  assignment.  The  way  was 
therefore  open  for  them,  by  timely  action,  to  secure  the  control  and 
management  of  the  assigned  property  by  that  court  for  the  equal 
benefit  of  all  the  creditors  of  Locke.  But  they  elected  to  lie  by  until 
after  the  expiration  of  the  time  within  which  the  assignment  could  be 
attacked  under  the  provisions  of  the  bankrupt  act;,  and  now  seek,  by 
this  snit,  in  the  name  of  the  plaintiff  in  error,  to  secure  an  advantage 
or  preference  over  all  others ;  this,  notwithstanding  the  assignment 
was  made  without  any  intent  to  hinder,  delay,  or  defraud  creditors. 
In  order  to  obtain  that  advantage  or  preference,  the  plaintiff  in  error 
relies  on  the  paramount  force  of  the  bankrupt  act,  the  primary  object 
of  which,  as  this  court  has  frequently  announced,  was  to  secure  equal- 
ity among  the  creditors  of  a  bankrupt.  Meyer  v.  HUman,  91  U.  S. 
501;  Reed  v.  Melntyre,  98  U.  S.  609;  Buchanan  v.  Smith,  16  Wall. 
377. 

It  can  hardly  be  that  a  court  is  obliged  in  vindication  of  an  act  of 
congress  to  lend  its  aid  to  those  who,  neglecting  or  refusing  to  avail 
themselves  of  its  provisions,  seek  to  accomplish  ends  inconsistent 
with  that  equality  among  creditors  which  those  provisions  were  de- 
signed to  secure.  If  it  should  be  assumed,  for  the  purposes  of  this 
case,  that  the  statute  of  New  Jersey  was,  as  to  each  and  all  of  its 
provisions,  suspended  when  the  bankrupt  act  of  1867  was  passed,  it 
does  not  follow  that  the  assignment  by  Locke  was  ineffectual  for  ev- 
ery purpose.  Certainly  that  instrument  was  sufficient  to  pass  the 
title  from  Locke  to  his  assignees.  It  was  good  as  between  them,  at 
least  until  Locke,  in  some  appropriate  mode,  or  by  some  proper  pro- 
ceedings, manifested  a  right  to  have  it  set  aside  or  canceled  upon 
the  ground  of  a  mutual  mistake  in  sujiposing  that  the  local  statate 
of  1846  was  inoperative.  And  in  the  absence  of  proceedings  in  the 
bankruptcy  ooart  impeaching  the  assignment,  and  so  long  as  Locke 
did  not  object,  the  assignees  had  authority  to  sell  the  property  and 
distribute  the  proceeds  among  all  the  creditors,  disregarding  so  much 
of  the  deed  of  assignment  as  required  the  assignees,  in  the  distribu- 
tion of  the  proceeds,  to  conform  to  the  local  statute.  The  assignment 
was  not  void  as  between  the  debtor  and  the  assignees  simply  because 
it  provided  for  the  distribution  of  the  proceeds  of  the  property  in  pur- 
suance of  a  statute,  none  of  the  provisions  of  which,  it  is  claimed, 
were  then  in  force.  Had  this  suit  been  framed  for  the  purpose  of 
compelling  the  assignees  to  account  to  all  the  creditors  for  the  pro- 
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ceeds  of  the  sale  of  the  property  committed  to  their  hands,  trithont 
discrimination  against  those  who  did  not  recognize  the  assignment 
and  exhibit  their  demands  within  the  time  and  mode  prescribed  by 
the  New  Jersey  statnte,  a  wholly  different  question  would  have  been 
presented  for  determination.  It  has  been  framed  mainly  upon  the 
idea  that  by  reason  of  the  mistake  of  Looke  and  his  assignees  in  sap- 
posing  that  the  property  coald  be  administered  under  the  provisions 
of  the  local  statute  of  1846,  even  while  the  bankrupt  act  was  in  force, 
the  title  did  not  pass  for  the  benefit  of  creditors  according  to  their 
respective  legal  rights.  In  this  view,  as  has  been  indicated,  we  do 
not  concur. 

We  are  of  opinion  that,  except  as  against  proceedings  instituted 
under  the  bankrupt  act  for  the  purpose  of  securing  the  administration 
of  the  property  in  the  bankruptcy  court,  the  assignment,  having  been 
made  without  intent  to  hinder,  delay,  or  defraud  creditors,  was  valid, 
for  at  least  the  purpose  of  securing  an  equal  distribution  of  the  estate 
among  all  the  creditors  of  Looke,  in  proportion  to  their  sereral  de- 
mands, (Reed  v.  Mclntyre,  98  U.  8.  509 ;)  and,  consequently,  we  ad- 
judge only  that  the  plaintiff  in  error  is  not  entitled,  by  reason  of  any 
conflict  between  the  local  statute  and  the  bankrupt  act  of  18tf7,  or  by 
force  of  the  before-mentioned  judgment  and  the  proceedings  thereun- 
der, to  the  possession  of  the  assigned  property  or  of  its  proceeds,  as 
against  the  assignees,  or  to  a  priority  of  claim  for  the  benelit  of  Pick- 
hardt  and  Eutroff  upon  such  proceeds. 

The  judgment  is  affirmed. 

Matthews,  J.,  dissenting.  Mt.  Justice  Millbb,  Mr.  Justice  Gbat, 
Mr.  Justice  Blatohtobd,  and  myself,  are  unable  to  agree  with  the 
opinion  and  judgment  of  the  court  in  this  case.  The  grounds  of  our 
dissent  may  be  very  generally  and  concisely  stated  as  follows: 

The  New  Jersey  statute  of  April  16,  1846,  the  validity  and  effect 
of  which  are  in  question,  is  an  insolvent  or  bankrupt  law,  which  pro- 
vides for  the  administration  of  the  assets  of  debtors  who  make  assign- 
ments of  all  their  assets  to  trustees  for  creditors,  and  for  thdir  dis- 
charge from  liabilities  to  creditors  sharing  in  the  distribution.  It  was 
accordingly  in  conflict  with  the  national  bankrupt  act  of  1867  when 
the  latter  took  effect,  and  from  that  time  became  suspended  and  with- 
out force  until  the  repeal  of  the  act  of  congress.  It  is  conceded  that 
the  fourteenth  section,  which  provides  for  the  discharge  of  the  debtor, 
is  void  by  reason  of  this  conflict,  and,  in  our  opinion,  this  carries  with 
it  the  entire  statute.    For  the  statute  is  an  entirety,  and  to  take  away 
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the  distinotiTe  feature  contained  in  the  foorteenth  seotion,  destroys 
the  system.  It  is  not  an  independent  provision,  but  an  inseparable 
part  of  the  scheme  contained  in  the  law. 

This  being  so,  the  assignment  in  the  present  case  must  be  regarded 
as  nnlawYol  and  void  as  to  creditors.  For  it  was  made  in  view  of 
this  statate,  and  to  be  administered  under  it.  Such  is  the  express  re- 
cital of  the  instrument,  and  the  finding  of  the  fact  by  the  court.  It  is 
as  if  the  provisions  of  the  act  had  been  embodied  in  it  and  it  had  de- 
clared expressly  that  it  was  executed  with  the  proviso  that  no  dis- 
tribution  should  be  made  of  any  part  of  the  debtor's  estate  to  any 
creditor  except  upon  condition  of  the  release  of  the  unpaid  portion  of 
his  claim.  . 

It  is  not  possible,  we  think,  to  treat  the  assignment  as  though  the 
'aw  of  the  state  in  view  of  which  it  was  made,  and  subject  to  the 
provisions  of  which  it  was  intended  to  operate,  had  never  existed,  or 
had  been  repealed  before  its  execution ;  because  there  is  no  reason 
to  believe  that,  in  that  state  of  the  case,  the  debtor  would  have  made 
an  assignment  on  such  terms.  To  do  so  is  to  construct  for  him  a 
contract  which  he  did  not  make,  and  which  there  is  no  evidence  that 
he  intended  to  make.  It  must  be  regarded,  then,  as  a  proceeding 
under  the  statute  of  New  Jersey,  and  as  such,  with  that  statute,  made 
void  as  to  creditors  by  the  national  bankrupt  act  of  1867.  Other- 
wise that  uniform  rule  as  to  bankruptcies,  which  it  was  the  policy  of 
the  constitution  and  of  the  act  of  congress,  pursuant  to  it,  to  provide, 
would  be  defeated.  No  title  under  it,  therefore,  could  pass  to  the 
defendants  in  error,  and  the  judgment  creditors  who  acquired  a  lien 
upon  the  fund  in  their  hands  were  by  law  entitled  to  appropriate  it, 
as  the  property  of  their  debtor,  to  the  payment  of  their  claims. 

For  these  reasons  we  are  of  opinion  that  the  judgment  of  the  court 
of  appeals  of  New  York  should  be  reversed. 


(108  n.  &  881) 

Adbutio  Fibb  Ins.  Go.  and  others  v.  TbbadvtbIiIi. 

(April  30,  1883.) 

AsBBxicBitT  OoNBTTBimD — LiABiuTT — NoT  Joim. 

Certain  fnsarance  companies  executed  the  following  agreement : 

"  The  undersigned  insurance  companies,  having  policies  outstanding  issued 
to  Taylor,  Randall  &  Co.,  upon  property  at  Central  wharf,  Boston,  upon  which 
claims  have  been  made  against  said  companies,  do,  in  consideration  of  od» 
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doHar,  by  each  paid  to  the  other,  and  divera  other  good  and  valoable  consider> 
ations,  mutually  coyenant  and  agree  to  and  with  each  other  as  followB ;  that 
la  to  say :  the  aaid  companies  will  unite  in  resisting  the  claim  made  upon  said 
policies,  and  on  each  thereof,  and  in  the  defense  of  any  and  all  suita  and  legal 
proceedings  that  haye  been  or  may  be  instituted  against  any  of  said  companies 
upon  any  of  said  policies,  and  will,  when  and  as  required  by  the  committee 
hereinafter  mentioned,  contribute  to  pay  the  costs,  fees,  and  expenses  of  said 
suits  and  proceedings  pro  rata;  that  is  to  say :  each  company  diall  pay  such 
proportion  of  said  costs,  fees,  and  expenses  as  the  amount  insured  by  said 
company  shall  bear  to  the  whole  amount  insured  on  said  property  by  all  the 
companies  subscribing  to  this  agreement.  The  management  and  conduct  of 
said  resistance  to  said  claims  and  defense  of  said  suits  and  proceedings  shall 
be  and  is  fully  entrusted  to  and  deyolyed  upon  a  committee  to  be  composed  of 
W.  H.  Brazier  and  James  R.  Lott,  of  the  city  of  Kew  York,  Charles  W.  Sproat, 
of  the  city  of  Boston,  L.  B.  Jordon,  of  the  city  of  Boston,  which  committee 
■hall  have  full  power  and  authority  to  employ  counsel  and  attmveys  to  appear 
for  said  companies  and  each  thereof,  and  defend  said  suits  and  legal  proceed- 
ings, and  to  employ  other  persons  for  other  services  relative  thereto,  and  to 
assess  upon  and  demand  and  rec^ve  from  such  companies,  from  time  to  time 
as  such  committee  shall  deem  proper,  such  sum  or  sums  of  money  for  the  com- 
pensation of  such  counsel  and  attorneys  and  such  other  persons,  and  all  other 
expenses  of  such  defense  of  said  suits,  as  said  committee  shall  deem  necessary 
and  expedient,  such  assessment  upon  and  paypient  by  each  of  said  companies 
to  be  pro  rata,  as  above  mentioned. 

■*  Each  and  every  of  said  companies  shall  fully  and  faithfully  adhere  to  this 
agreement,  and  shall  refrain  from  any  act  or  proceeding  in  reference  to  su'h 
claims  or  suit,  or  the  defense  thereof,  that  can  or  may  in  anywise  defeat,  ob- 
struct, or  interfere  with  the  acts  or  proceedings  of  said  committee  relative 
thereto,  and  shall  at  all  times  furnish  to  said  committee  any  and  all  papers, 
information,  and  assistance  in  and  about  such  management  and  conduct  of 
such  resistance  and  defense  as  may  be  in  the  possession  or  power  of  said  com- 
panies respectively,  and  as  may  be  desired  by  said  committee." 
After  this  agreement  had  been  signed  the  committee  named  in  it  employed  defend- 
ant in  error  as  counsel  on  behalf  of  all  the  companies  parties  to  it.  HM,  in 
an  action  to  recover  for  professional  services  rendered,  that  the  agreement  was 
not  one  under  which  any  joint  liability  could  be  created,  and  that  the  parties 
thereto  were  only  to  pay  severally  and  pro  rata  any  amount  that  should  become 
due  thereunder. 

In  Error  to  the  Gircnit  Conrt  of  the  United  States  for  the  South- 
ern District  of  New  York. 

John  E.  Parsons,  for  plaintiff  in  error. 

Luther  P.  Marsh  and  Wm.  O,  Wilson,  for  defendant  in  error. 

Matthbvb,  J.  This  action  was  brooght  by  the  defendant  in  error  to 
recover  compensation  for  professional  services  as  an  attorney  and 
counselor  at  law,  rendered,  as  alleged,  at  the  instance  and  request 
of  the  defendants  in  error,  and  each  of  them,  as  well  as  of  sundry 
other  corporations  not  inhabitants  of  the  southern  district  of  New 
York  or  of  the  state  of  New  York,  nor  found  therein,  and  therefore 
not  joined,  as  defendants  below,  in  and  aboat  the  defense  of  certain 
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suits  brought  against  several  of  them  in  Massachusetts,  but  in  which 
all  had  a  common  interest,  and  for  which  it  is  alleged  these  compa- 
nies, including  the  plaintiffs  in  error,  jointlj  and  severally  promised 
to  pay  what  said  services  were  actually  worth. 

The  cause  was  tried  by  a  jury,  and  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff  below,  to  reverse  which,  for  errors  of  law 
alleged  to  have  occurred  in  the  rulings  of  the  court  during  the  trial, 
and  presented  in  a  bill  of  exceptions,  this  writ  of  error  is  prosecuted. 

The  plaintiff  below  put  in  evidence  an  agreement  in  writing,  signed 
by  15  insurance  companies,  including  the  defendants,  a  copy  of  which 
is  as  follows : 

"In  re  Taylor,  Randall  d  Company  versus  The  St  Paul  Fire  A  Marine  In- 
tttrance  Company  et  dls. 

"The  undersigned  insurance  companies, having  policies  outstanding  issued 
to  Taylor,  Randall  &  Company,  upou  property  at  Central  wharf,  Boston,  upon 
jrhich  claims  have  been  made  against  said  companies,  do,  in  consideration  of 
one  dollar,  by  each  paid  to  the  other,  and  divers  other  good  and  valuable  con- 
siderations, mutually  covenant  and  agree  to  and  with  each  other  as  follows; 
that  is  to  say:  the  said  companies  will  anite  in  resisting  the  claim  made  upon 
said  policies,  and  on  each  thereof,  and  in  the  defense  of  any  and  all  suits  and 
legal  proceedings  that  have  been  or  may  be  instituted  against  any  of  said 
companies  upon  any  of  said  policies,  and  will,  when  and  as  required  by  the 
committee  hereinafter  mentioned,  contribute  to  and  pay  the  costs,  fees,  and 
expenses  of  said  suits  and  proceedings  pro  rata;  that  is  to  say,  each  company 
shall  pay  such  proportion  of  said  costs,  fees,  and  expenses  as  the  amount  in- 
siu'Cd  by  said  company  shall  bear  to  the  whole  amount  insured  on  said  prop- 
erty by  all  the  companies  subscribing  to  this  agreement.  The  management 
and  conduct  of  said  resistance  to  said  claims  and  defense  of' said  suits  and  pro- 
ceedings shall  be  and  is  fully  intrusted  to  and  devolved  upon  a  committee 
to  be  composed  of  "W.  H.  Brazier  and  James  R  Lott,  of  the  city  of  New  Torli, 
Charles  W.  Sproat,  of  the  city  of  Boston,  L.  S.  Jordan,  of  the  city  of  Boston, 
which  committee  shall  have  full  power  and  authority  to  employ  counsel  and 
attorneys  to  appear  for  said  companies  and  each  thereof,  and  defend  said  suits 
and  legal  proceedings,  and  to  employ  other  persons  for  other  services  relative 
thereto,  and  to  assess  upon  and  demand  and  receive  from  such  companies, 
from  time  to  time,  as  such  committee  shall  deem  proper,  such  sum  or  sums 
of  money  for  the  compensation  of  such  counsel  and  attorneys,  and  such  other 
persons,  and  all  otlier  expenses  of  such  defense  of  said  suits  as  said  commit- 
tee shall  deem  necessary  and  expedient,  such  assessment  upon  and  payment 
by  each  of  said  companies  to  be  j^ro  rata,  as  above  mentioned. 

"  Each  and  every  of  said  companies  shall  folly  and  faithfully  adhere  to  this 
agreement,  and  shall  refrain  from  any  act  or  proceeding  in  reference  to  such 
claims  or  suit,  or  the  defense  thereof,  that  can  or  may  in  anywise  defeat,  ob- 
struct, or  interfere  with  the  acts  or  proceedings  of  said  committee  relative 
thereto,  and  shall  at  all  times  furnish  to  said  committee  any  and  all  papers. 
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information,  and  assistance  in  and  about  snch  management  and  conduct  of 
such  resistance  and  defense  as  may  be  in  the  possession  or  power  of  said 
companies  respectively,  and  as  may  be  desired  by  said  committee. 

"  In  witness  whereof  the  said  insurance  companies  hare  subscribed  tbib 
agreement,  this  twenty-fourth  day  of  April,  eighteen  hundred  and  seventy- 
four." 

Prior  to  the  ezecation  of  this  agreement,  snits  had  been  commenced 
against  some  of  the  companies,  other  than  the  plaintiffs  in  error,  in 
Boston,  in  one  of  which  the  agreement  itself  is  entitled;  and  the  de- 
fendant in  error  had  been  employed  to  defend  them.  After  the  agree- 
ment had  been  signed,  the  oommittee  named  in  it  employed  the  de- 
fendant in  error  on  behalf  of  all  the  companies  parties  to  it.  He 
testified  that  the  agreement  was  shown  to  him  and  that  he  accepted 
the  invitation  to  become  the  attorney  of  the  companies.  The  employ- 
ment was  general,  no  special  terms  being  fixed,  and  it  is  not  ques- 
tioned that  it  was  with  fall  knowledge  of  the  agreement  between  the 
companies,  and  according  to  the  authority  conferred  by  it  upon  the 
committee.  The  plaintiff  below  having  proved  ibe  fact  and  value  of 
the  services  rendered,  rested  his  case,  at  the  conclusion  of  which  and 
afterwards  again,  after  all  the  evidence  had  been  put  in,  the  defend- 
ants below  requested  the  court  to  instruct  the  jury  to  find  a  verdict 
for  the  defendants,  on  the  ground  "that  the  agreement  was  not  one 
under  which  any  joint  liability  could  be  created ;  that  the  provisions 
of  the  agreement  were  specific, — the  parties  to  the  agreement  were 
only  to  pay  severally  and  pro  rata  any  amount  that  should  become 
due  under  the  agreement."  This  instruction  the  court  refused  to 
give,  and  that  refusal  is  now  assigned  for  error. 

The  committee  appointed  by  the  agreement  between  the  insurance 
companies  were  special  agents  only  for  the  purposes  and  within  the 
limits  declared  in  it.  They  had  no  authority  to  bind  their  principals 
beyond  its  import,  and  the  limits  of  that  authority  were  made  known 
to  the  defendant  in  error  when  he  accepted  employment  from  them. 
Whatever  authority  to  bind  the  companies  in  making  that  employ- 
ment had  been  conferred  upon  them  by  the  agreement,  they  in  fact 
exerted.  So  that  the  question  to  be  determined  is,  whether  that  agree- 
ment conferred  upon  the  committee  authority  to  bind  the  companies 
jointly,  or  jointly  and  severally,  to  pay  the  expenses  of  the  litigation; 
or  whether  they  became  liable,  severally  only,  each  for  its  proper 
proportion. 

The  contract,  it  will  be  observed,  is  between  the  companies.  No 
other  person  is  a  party.     The  promises  are  between  them  severally. 
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Eaoh  binds  itself  to  each  of  the  others.  There  is  no  joint  undertak- 
ing or  promise,  on  the  part  of  all,  to  any  one  else.  They  "matually 
covenant  and  agree  to  and  with  each  other."  They  do  agree,  indeed, 
that  they  "will  nnite  in  resisting  the  claim  made  upon  said  policies, 
and  on  eaoh  thereof,  and  in  the  defense  of  any  and  all  suits  and  legal 
proceedings  that  have  been  or  may  be  instituted  against  any  of  said 
companies  upon  any  of  said  policies;"  but,  as  to  the  obligation  of 
payment  on  that  account,  its  nature  and  extent,  the  agreement  is 
that  they  "will,  when  and  as  required  by  the  committee  hereinafter 
mentioned,  contribute  to  and  pay  the  costs,  fees,  and  expenses  of 
said  salts  and  proceedings  fro  rata;  thai  is  to  say,  each  company 
shall  pay  such  proportion  of  said  costs,  fees,  and  expenses  as  the 
amount  insured  by  said  company  shall  bear  to  the  whole  amount  in- 
sured  on  said  property  by  all  the  companies  subsoribing  to  this  agree- 
ment. "  These  expressions  leave  no  doubt  as  to  the  intention  of  the 
parties  in  regard  to  the  limit  of  their  several  liabilities  as  between 
themselves. 

The  management 'and  conduct  of  this  common  defense  were  in- 
trusted to  and  devolved  upon  a  committee  of  named  persons;  and 
the  powers  and  rights  of  that  committee  are  expressly  defined. 
They  are  given  fall  power  and  authority  to  employ  counsel  and  at- 
torneys to  appear  for  said  companies,  and  each  thereof,  and  defend 
said  suits  and  legal  proceedings,  and  to  employ  other  persons  for 
other  servioes  relative  thereto.  They  are  thus  constituted  the  agents, 
for  the  purposes  named,  of  the  parties  to  the  contract,  and  what- 
ever they  do  within  the  terms  of  that  agency,  which,  of  course,  is 
not  general,  but  special,  binds  the  parties  according  to  their  agree- 
ment. The  committee  is  not  a  party  to  the  agreement,  but  derives 
its  powers  from  it  and  has  rights  under  it,  chiefly  the  right  of  reim- 
bursement for  expenses  and  indemnity  for  obligations  legitimately 
incurred.  This  right  would  be  implied,  if  it  were  not  expres-;ed; 
but  if  the  mode  and  measure  of  it  are  expressly  declared,  no  impli- 
cation can  enlarge  its  limits.  It  is  in  fact  expressly  defined.  The 
committee  have,  by  the  further  provisions  of  the  agreement,  also  full 
power  and  authority  "to  assess  upon  and  demand  and  receive  from 
such  companies,  from  time  to  time,  as  such  committee  shall  deem 
proper,  such  sum  or  sums  of  money  for  the  compensation  of  such 
counsel  and  attorneys,  and  such  other  persons,  and  all  other  expenses 
of  snob  defense  of  said  suits,  as  said  committee  shall  deem  necessary 
and  expedient;  such  assessment  upon  and  payment  by  each  of  said 
companies  to  be  fro  rata,  as  above  mentioned,"     It  is  very  dear,  we 
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think,  from  this  language,  that  for  any  advances  made  by  the  oom- 
mittee  for  the  expenses  o£  the  defense,  or  for  any  indemnity  against 
any  personal  liability  they  may  have  inoorred  in  oonduoting  it,  they 
could  have  no  personal  recourse  upon  the  oompanies  except  by  way 
of  assessment  upon  them  severally,  each  for  his  own  proportion,  ao- 
coifding  to  the  ratio  fixed  by  the  agreement.  Such  proportion  could 
be  enforced  by  action  against  each  delinquent  company.  There  is 
no  ground  on  which  the  oompanies  could  be  made  jointly  responsible, 
so  that  any  one  or  more  could  be  required  to  make  good  the  default 
of  any  of  the  rest.  The  fund  for  the  payment  of  all  the  obligations 
contemplated  by  the  agreement  is  limited,  in  express  terms,  to  be 
raised  in  the  mode  pointed  out  in  it  by  a  pro  rata  assessment  upon 
each  for  its  individual  share. 

Such  being  the  relation  between  the  several  companies  and  the 
committee,  those  employed  by  the  latter  for  the  purposes  of  the  agree-  - 
ment  can  have  no  greater  rights  than  such  as  grow  out  of  it.  The 
agency  being  special,  those  who  claim  under  it  are  bound  by  its  lim- 
itations ;  and  in  the  present  case  the  defendant  in  error,  it  is  admitted, 
had  actual  knowledge  of  them.  So  that,  though  the  employment  by 
the  committee  established  a  privity  between  him  and  the  parties  to 
the  contract,  giving  him  a  "right  to  treat  the  companies  directly  as  his 
principals  and  employers,  nevertheless,  it  must  be  taken  to  be  only 
to  the  extent  of  the  authority  of  the  committee  under  the  agreement, 
and  subject  to  the  limitations  imposed  by  it  upon  the  liability  of  the 
companies.  He  must  be  considered  as  relying,  if  he  did  not  stipulate 
for  the  individual  liability  of  the  members  of  the  committee,  upon 
their  power  to  raise  the  fund  for  the  payment  of  bis  compensation  by 
the  assessment  under  the  agreement;  which,  being  made,  he  would 
have  a  right  to  enforce;  or  which,  if  denied  to  him  wrongfully,  would 
entitle  him  to  his  action,  as  if  it  bad  been  made,  or  against  the  com- 
mittee for  ncC  making  it.  But  there  is  no  ground  on  which  he 
can  claim  that  the  employment  of  the  committee  imports  a  joint 
promise  of  compensation  from  the  oompanies,  in  the  face  of  the  ex- 
press restrictions  upon  the  power  of  the  committee  to  bind  them  othei-- 
wise  than  severally,  each  in  proportion  to  its  interest.  The  defend- 
ant in  error  is  and  can  be  in  no  better  position  by  reason  of  the 
employment  by  the  committee  under  the  agreement  between  the  oom- 
panies, than  the  committee  would  have  been  if  they  had  made  the 
advances  required,  or  than  he  would  have  been  if  he  had  been  a  direct 
party  to  that  agreeement,  employed  by  the  companies  according  to 
its  terms.     There  is  not  only  nothing  in  the  agreement  from  which  it 
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could  be  inferred  that  the  companies  were  to  be  sureties  for  each 
other,  but  that  inference  is  expressly  negatived  by  the  declaration,  ac- 
cording  to  which  each  is  to  be  liable  for  its  own  separate  and  propor- 
tionate part. 

Similar  reasoning,  leading  to  like  conclusions  upon  analogous  facts, 
is  to  be  found  in  many  reported  cases.  We  select,  as  illustrations, 
the  following:  Peekham  t.  North  Parish  in  Haverhill,  16  Pick.  274; 
Ludlow  V.  MeCrea,  1  Wei;d.  228;  Ernst  v.  Bartle,  1  Johns.  Cas.  319; 
Howe  V.  Hundley,  26  Me.  116;  Oibson  v.  Lupton,  9  Bing.  297;  Fell 
V.  Goslin,  21  Law.  J.  Eep.  (N,  S.)  Erch.  14. 

In  our  opinion,  the  court  below  should  have  instructed  the  jury,  as 
requested  by  the  plaintiffs  in  error,  to  render  a  verdict  for  the  defend- 
ants below,  on  the  ground  that  no  joint  liability  had  been  proven; 
and  its  declining  to  do  bo  was  error,  for  which  the  judgment  is  re- 
versed, with  directions  to  grant  a  new  trial.    And  it  is  so  ordered. 


(107  U.  a  876) 

First  Nat.  Bank  of  Xenia,  Ohio,  v.  Stkwabt  and  another, 

Adm'rs,  etc. 

(April  30, 1883.- 

National  Bakk— Loah  upon  SBotiBTiT  OF  Capftai.  Stock  — Section  5201, 

Rbt.  Br. 

If  eection  6201  of  the  Revised  Ststuteg,  which  prohlbita  a  national  baolEing  associ- 
ation from  making  a  loan  upon  the  security  of  shares  of  its  own  stock,  can 
be  urged  against  the  validity  of  such  a  transaction  by  any  one  except  the 
government,  it  can  only  be  done  before  the  contract  is  executed  and  while  the 
security  is  still  subsisting  in  the  hands  of  the  bank.  When  the  contract  has 
l>een  executed,  the  security  sold,  and  the  proceeds  applied  to  the  payment  of 
the  debt,  the  courts  will  not  interfere  with  the  matter. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

The  plaintiffs  are  administrators  of  the  estate  of  Daniel  McMillan, 
deceased,  and  the  defendant  is  the  First  National  Bank  of  Xenia, 
Ohio,  a  corporation  formed  under  the  national-bank  act  of  the  United 
States.  The  action  is  brought  to  recover  the  sum  of  $4,200,  with 
interest;  the  complaint  alleging  that  in  October,  1876,  the  bank  was  in 
possession  of  30  shares  of  its  capital  stock  belonging  to  the  deceased; 
that  it  then  unlawfully  converted  them  to  its  own  use  and  sold  them, 
receiving  therefor  the  sum  mentioned,  which  it  refuses  to  account  for 
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or  deliver  to  the  plaintiffs,  although  a  demand  for  it  has  been  made. 
The  bank,  in  answer  to  the  complaint,  avers  that  in  April,  1876,  the 
deceased  was  owing  to  it  a  debt  previously  contracted,  greater  in 
amount  than  the  value  of  the  shares  of  capital  stock;  that  it  being 
necessary  to  secure  the  bank  from  loss,  he  delivered  to  it  certificates 
of  the  shares,  with  other  property,  as  collateral  security  for  the  debt; 
that  in  October,  1876,  the  debt  being  unsatisfied  and  overdue,  the 
bank  sold  the  shares  at  their  full  market  value,  and  applied  the  pro- 
ceeds as  a  credit  upon  it;  and  that  after  such  application  a  large 
amount  remained  due  to  the  bank  which  is  still  unpaid.  The  evi- 
dence produced  at  the  trial  tended  to  show  that  the  shares  of  stock 
were  delivered  by  the  deceased  to  the  bank  as  collateral  security  for 
money  loaned  to  him  at  ike  time,  and  continued  to  be  thus  held  until 
they  were  sold.  The  court  charged  the  jury  that  if  they  found  from 
the  evidence  that  the  bank  stock  was  delivered  by  the  deceased  to  the 
bank  as  a  pledge  or  eoUateral  security  for  a  loan  of  money  made  by 
him  at  the  time,  the  plaintiffs  were  entitled  to  recover  the  amount  of 
the  proceeds,  with  interest  from  the  time  of  sale;  as  the  defendant 
was  prohibited  by  the  currency  act  from  thus  receiving  its  own  stock. 
To  this  charge  the  defendant  excepted.  The  plaintiffs  recovered  a 
verdict,  and  to  review  the  judgment  entered  thereon  the  case  was 
brought  to  this  court  on  a  writ  of  error. 

John  Little,  for  plaintiff  in  error. 

Geo.  Hoadly,  E.  M.  Johnson,  and  Edwd.  Colston,  for  defendants  in 
error. 

Field,  J.  Section  5201  of  the  Bevised  Statutes  declares  that  "no 
association  shall  make  any  loan  or  discount  on  the  security  of  the 
shares  of  its  own  capital  stock,  nor  be  the  purchaser  or  holder  of  any 
such  shares,  unless  such  security  or  purchase  shall  be  necessary  to 
prevent  loss  upon  a  debt  previously  contracted  in  good  faith,  and  stock 
BO  purchased  or  acquired  shall,  within  six  months  from  the  time  of  its 
purchase,  be  sold  or  disposed  of  at  public  or  private  sale;  or,  in  de- 
fault thereof,  a  receiver  may  be  appointed  to  close  up  the  business  of 
the  association. "  While  this  section  in  terms  prohibits  a  banking  asso- 
ciation from  making  a  loan  upon  the  security  of  shares  of  its  own 
stock,  it  imposes  no  penalty,  either  upon  the  bank  or  borrower,  if  a 
loan  upon  such  security  be  made.  If,  therefore,  the  prohibition  can 
be  urged  against  the  validity  of  the  transaction  by  any  one  except  the 
government,  it  can  only  be  done  before  the  contract  is  executed,  while 
the  security  is  still  subsisting  in  the  hands  of  the  bank.  It  can  then, 
if  at  all,  be  invoked  to  restrain  or  defeat  the  enforcement  of  the  se- 
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oarity.  When  the  contract  has  been  executed,  the  secnriiy  sold,  and 
the  proceeds  applied  to  the  payment  of  the  debt,  the  courts  will  not 
interfere  with  the  matter.  Both  bank  and  borrower  are  in  snch  case 
equally  the  subjects  of  legal  censure,  and  they  will  be  left  by  the  courts 
where  they  have  placed  themselTes.  There  is  another  view  of  this  case. 
The  deceased  authorized  the  bank,  in  a  certain  contingency,  to  sell  his 
shares.  Supposing  it  was  unlawful  for  the  bank  to  take  those  shares 
as  security  for  a.  loan,  it  was  not  unlawful  to  authorize  the  bank  to 
sell  them  when  the  contingency  occurred.  The  shares  being  sold  pur- 
suant to  the  authority,  the  proceeds  would  be  in  the  bank  as  his 
property.  The  administrators,  indeed,  afEirm  the  validity  of  that  sale 
by  sning  for  the  proceeds.  As  against  the  deceased,  however,  the 
money  loaned  was  an  offset  to  the  proceeds.  In  either  view  the  ad- 
ministrators cannot  zeoover. 

The  judgment  of  the  ooort,  therefore,  must  be  reversed  and  the 
oause  remanded  for  a  new  trial;  and  it  is  so  ordered. 


(108  u.  a  sen 

Matthbws,  Ex'r,  ete.,  and  others,  Bnretlei,  ete.»  v.  MxMfHiB  &  0.  B. 

Co.  and  another. 

(April  80, 1883.) 

AOCOVBTIKa— LlEITHOUXItB  IH  PoBBBBUOIl— RXRTB  ASD  FbORTS— ISTXBFUAI»B 

— Libh  oh  broom— Dsobbb. 

J.  W.  B.,  under  an  agreement  with  a  railroad  oompany,  leased  a  lot  of  ground 
from  the  company  at  an  annual  rental  of  |2iS0,  and  erected  thereon  a  railroad 
hotel.  He  assigned  the  lease  to  hia  wife,  N.  B.  Subsequently,  J.  W.  8.,  N.  8., 
and  the  company  agreed  that  the  lease  should  be  determined,  and  that  the 
amount  to  be  paid  by  the  company  to  N.  8.  for  the  improvements  should  be 
submitted  to  arbitrators,  whose  award  should  be  entered  as  a  decree  of  the 
chancery  court  of  the  county  where  the  land  was  situated.  The  arbitrators 
awarded  N.  S.  (31,666.66,  which  was  entered  as  a  decree,  and  the  railroad 
company  refusing  to  pay  that  amount  or  take  possession  of  the  property, 
a  bill  was  filed  to  enforce  it.  It  was  agreed  that  the  amount  of  ground  rent 
due  from  N.  8.*^  the  company,  which  had  not  been  taken  into  account  in 
making  the  award,  should  be  deducted  from  the  amount  due  from  the  company. 
On  appeal  to  the  supreme  court  of  the  state,  it  was  decreed  that  ^1,666. 66 
was  due  from  the  company,  and  this  amount,  with  interest  from  a  day  named, 
should  be  a  lien  on  the  property ;  and  that  the  railroad  company  should  take 
possession  on  such  day.  The  company  failing  to  satisfy  the  decree,  an  execu- 
tion was  issued  to  collect  the  full  amount  of  the  decree,  with  interest,  where- 
upon the  company  filed  a  bill  to  enjoin  the  collection  of  the  full  amount, 
and  to  compel  the  allowance  of  credits  for  the  amoont  of  ground  rent  due  and 
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the  rents  and  profits  of  the  property  which  had  remained  in  the  possession  of 
N.  8.  The  case  being  removed  to  the  United  States  court,  a  decree  restraining 
the  collection  of  $20,000  of  the  amount,  and  requiring  N.  8.  to  give  a  refunding 
bond  for  the  repayment  of  any  sum  which  might  finally  be  decreed  against  lu;r 
was  passed.  The  company  paid  the  marshal  |]9,217,  and  filed  a  bill  of  inter- 
pleader, averring  that  one  J.  H.  V.  claimed  to  have  a  lien  on  the  decree,  and 
brought  into  court  the  balance  of  the  decree  not  enjoined  or  paid  to  the  mar- 
shal, making  J.  H.  V.  and  N.  8.  parties  defendant.  It  appeared  that  J.  H.  V. 
had  a  mortgage  on  the  property,  executed  by  N.  8.  and  J.  W.  8.,  which  the 
anprem^  court  of  the  state  had  decreed  was  a  valid  lien  on  the  Income  of  the 
property.  HM  (1)  that  N.  B.  was  liable  to  account  for  the  rents  received  by 
her,  and  for  a  reasonable  rental  during  the  time  the  premises  were  actually 
occupied  by  her;  (2)  that  the  amount  due  J.  H.  V.  on  his  note  and  mortgage 
should  be  paid  oat  of  the  balance  of  the  fond  dae  from  the  railroad  company 
toN.  a 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Mississippi. 

On  January  8,  1873,  a  decree  was  rendered  by  the  chancery  court 
of  Alcorn  county,  in  the  state  of  Mississippi,  in  favor  of  NaroisBa 
Scruggs,  one  of  the  appellants,  against  the  Memphis  &  Charleston 
Bailroad  Company,  for  the  sum  of  $31,666.66,  and  interest  thereon 
from  January  21,  1871.  This  decree  was,  on  December  14,  1874, 
affirmed,  on  appeal,  by  the  supreme  court  of  Mississippi,  and  a  de- 
cree rendered  against  the  railroad  company  and  the  sureties  on  its 
appeal  bond  for  the  amount  of  the  decree  of  the  chancery  court  of 
Alcorn  county,  an^d  interest  thereon,  and  $1,583.88  damages,  the 
whole  to  bear  interest  until  paid. 

The  transactions  which  gave  rise  to  the  litigation  which  resulted 
in  this  decree  were  as  follows :  On  July  7,  1857,  John  W.  Scruggs, 
the  husband  of  said  Narcissa,  made  a  contract  in  writing  with  the 
railroad  company  by  which  he  agreed  to  erect  on  its  land  at  Corinth, 
Mississippi,  which  was  one  of  the  stations  on  the  company's  road,  a 
railroad  hotel,  and  conduct  it  in  s  manner  acceptable  to  the  railroad 
company,  and  pay  the  company  an  annual  ground  rent  of  $250.  It 
was  provided  that,  should  the  railroad  company  at  any  time  become 
dissatisfied  with  the  manner  in  which  the  hotel  was  carried  on,  the 
right  was  reserved  to  it  to  take  possession  thereof  by  paying  Scruggs 
its  value,  and  if  Scruggs  became  dissatisfied  with  the  schedule  or 
management  of  the  company,  he  reserved  the  right  to  surrender  the 
improvements  put  by  him  on  the  land,  and  to  require  the  company 
to  pay  their  value  at  the  time  of  surrender.  Scruggs  erected  a  hotel 
building  according  to  the  contract,  and  kept  therein  a  boarding-house 
for  the  officers  and  employes  of  the  railroad  company,  and  a  house 
of  refreshment  for  travelers,  until  April  21,  1871.     About  that  time 
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he  conveyed  the  hotel  building  and  other  improvements  by  him  pat 
npon  the  land,  and  his  leasehold  in  the  land,  to  his  wife,  Narcisss. 
On  the  day  just  mentioned,  Scruggs  and  his  wife  and  the  president 
of  the  railroad  company  agreed  with  each  other  that  the  lease  should 
cease  and  determine,  and  the  property  should  be  surrendered  to  the 
railroad  company.  And  as  there  was  some  dispute  between  the 
parties  in  reference  to  the  construction  of  the  contract  of  July  7, 
1857,  they  agreed  to  submit  to  arbitrators  to  decide  upon. the  legal 
construction  of  said  agreement,  and  the  value  of  said  improvements, 
and  the  amount  which  should  be  paid  therefor  by  the  railroad  com- 
pany to  Mrs.  Scruggs  upon  the  surrender  of  the  premises.  All  other 
questions  arising  under  said  agreement,  whether  as  to  the  rights  of 
the  party  to  recover' d^marges  or  otherwise,  were  expressly  reserved. 
It  was  further  agreed  that  the  award  of  the  arbitrators  should  be 
entered  as  a  decree  of  the  chancery  court  of  Alcorn  county. 

The  arbitrators,  on  April  21,  1871,  made  their  award  as  follows: 

"T^e  Memphis  &  Charleston  Bailroad  Company  shall  pay  to  the  said  Nai^ 
elssa  Scruggs  the  sum  of  $81^666.66,  in  fall  payment  of  all  the  Improvements 
placed  on  tbe  ground  occupied  by  the  Scruggs  House,  on  the  grounds  of  said 
company,  at  Corinth,  Mississippi,  and  on  payment  of  said  sum  of  money  the 
said  Narcissa  Scruggs  shall  deliver  possession  of  said  hotel  to  said  railroad 
company. 

"  TVe  do  farther  decide  and  decree  that  the  true  construction  of  the  con- 
tract is  that  by  its  temui  J.  W.  Scruggs  acquires  a  perpetual  lease  on  the 
ground  occupied  by  ttte  s^d  hotel  on  the  payment  of  the  sum  of  $250  per  an- 
num rent,  and  subject  to  be  defeated  by  the  Memphis  &  Charleston  Kailroad 
Company  only  on  the  condition  that  Scruggs  failed  to  keep  a  first-rate  eating- 
house,  and  by  the  said  J.  W.  Scruggs  on  condition  that  said  Memphis  & 
Charleston  Bailroad  failed  to  use  said  hotel  as  an  eating-house. 

"  We  do  further  determine  that,  from  the  evidence  in  the  case  and  the  ar- 
ticles of  submission  and  contract,  that  the  sum  to  be  paid  by  the  Memphis  & 
Charleston  Kiiilroad  Company  to  said  Narcissa  Scruggs  is,  as  heretofore  men- 
tioned, the  value  of  the  property  surrendered  to  the  Memphis  &  Charleston 
Bailroad  Company," 

The  railroad  company  refused  to  pay  the  award  or  to  take  posses- 
sion of  the  property.  Whereupon,  on  May  2,  1871,  Narcissa  Scruggs 
filed  her  bill  in  the  chancery  court  of  Alcorn  county  to  enforce  the 
performance  of  the  award.  After  the  bringing  of  tbe  bill,  the  coun- 
sel of  the  parties  filed  in  the  oase  an  agreement  in  writing,  as  fol- 
lows: 

"  Tn  the  above  case  it  is  agreed  that  the  amount  dne  to  the  defendant  as 
ground  rent  for  the  land  upon  which  the  Corintn  hotel  is  built,  as  specified  in 
the  lease  to  J.  W.  Scruggs,  was  not  included  in  the  award  by  the  arbftratiou; 
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and  It  is  agreed  that  the  amoant  dae  for  the  same  for  said  rent  shall  be  de' 
ducted  from  wbatarer  amoant  may  be  found  to  be  due  by  the  award  of  said 
arbitrators;  and  that  the  said  Scruggs  shall  be  permitted  to  set  ofC  as  against 
said  rents  any  amoant  due  him  by  said  railroad  for  board  of  employes,  etc.; 
the  said  amount  to  be  adjusted  by  reference  to  the  master  of  the  chancery 
court." 

The  litigation  eommenced  by  this  bill  resulted  in  the  decree  of  the 
sapreme  coort  of  Mississippi  aboTe  mentioned.  .  In  the  mean  time, 
to-wit,  on  Angnst  IS,  1871,  John  W.  Scruggs  had  died. 

On  January  8,  1876,  upon  an  attempt  by  Mrs.  Semggs  to  enforce 
the  payment  of  this  decree  by  execution,  the  bill  in  the  present  case 
vas  filed  by  the  railroad  company  in  the  chancery  court  of  Alcorn 
county.  The  bill  averred  that  the  decree  of  the  Alcorn  chancery 
court  above  mentioned,  which  was  affirmed  by  the  supreme  court  of 
Mississippi,  established  a  debt  in  favor  of  Mrs.  Scru{)^s  against  the 
railroad  company  for  |S1,666.66,  with  interest  from  AprU  21,  1871, 
and  fixed  that  date  forthe«nrrenderof  the  premises  by  Mrs.  Scruggs 
to  the  railroad  company,  and  gave  her  a  lien  on  the  premises  for  the 
payment  of  the  decree,  and  upon  failure  of  the  railroad,  company  to 
pay  the  same  with^  80  days,  ordered  a  sale  of  the  property,  and 
that  the  decree  left  Mrs.  Semggs  as  a  mortgagee  in  possession  until 
the  sum  above  mentioned  was  paid.  The  bill  farther  averred  that 
the  decree  should  be  reduced  by  the  ground  rents  due  the  raQroad 
company  up  to  April  21,  1871,  and  for  the  use  and  occupancy,  rents 
and  profits,  of  said  premises  from  that  date  up  to  the  filing  of  the 
bill,  which  had  been  enjoyed  and  received  by  Mrs.  Scruggs,  amount- 
ing in  all  to  the  sum  of  $26,000.  The  biU  averred  that  Mrs.  Scruggs 
had  caused  an  execution  to  be  issued  against  the  railroad  company 
and  the  sureties  on  its  appeal  bond  to  enforce  collection  of  the  entire 
decree ;  that  she  was  insolvent,  and  if  allowed  to  collect  the  decree 
in  full  the  credit  to  which  the  railroad  company  was  entitled  would 
be  a  total  loss.  The  prayer  of  the  bill  was  for  an  injunction  to  re- 
strain proceedings  on  the  execution,  and  for  a  reference  to  a  master 
to  report  the  amoant  due  the  railroad  company  for  ground  rents  up 
to  April  21,  1871,  and  the  amount  of  rents  of  the  premises, received 
by  Mrs.  Scruggs  from  that  date  to  the  date  of  the  master's  report, 
and  that  the  amount  reported  by  the  master  as  due  the  railroad  com- 
pany for  ground  and  other  rents  might  be  credited  on  the  decree. 

An  injunction  was  allowed  as  prayed  for.  Mrs.  Scruggs  answered 
the  bill,  admitting  her  retention  of  the  possession  of  the  property, 
but  denied  her  liability  for  rents,  and  averred  that  she  was  not  only 
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entitled  to  the  rents,  bat  also  to  the  amonnt  of  the  decree  and  the  pen- 
alty adjudged  by  the  supreme  court,  and  interest  on  both,  and  set 
np  said  decree  as  res  adjudicata  and  conclnsive  in  her  favor. 

At  this  stage  of  the  cause  it  was,  on  petition  of  the  railroad  com- 
pany,  removed  to  the  district  court  of  the  United  States  for  the  north- 
em  district  of  Mississippi.  Upon  motion  made  to  the  district  court, 
the  injunction  allowed  by  the  state  court  was  modified  so  as  to  re- 
strain the  collection  of  only  $20,000  of  the  decree,  and  Mrs.  Scruggs 
was  required  to  give,  and  did  give,  a  refunding  bond  in  the  sum  of 
$10,000  for  the  repayment  of  any  sum  which  might  on  final  hearing 
be  decreed  against  her.  An  execution  having  issued  to  collect  the 
residue  of  the  decree,  less  the  said  $20,000,  the  railroad  company 
paid  the  marshal  $19,217. 

On  September  24,  1876,  the  railroad  company  filed  its  amended 
bill  and  bill  of  interpleader,  in  which  it  averred  that  one  J.  H.  Viser 
claimed  to  have  a  lien  on  the  decree  in  favor  of  Mrs.  Scruggs  against 
the  railroad  company,  and  it  brought  into  court  the  sum  of  $2,510, 
the  residue  of  the  decree  not  enjoined  or  not  paid  to  the  marshal, 
and  made  Yiser  and  Mrs.  Somggs  defendants,  and  prayed  that  the 
rights  of  all  parties  might  be  settled  and  determined. 

On  December  24, 1876,  the  district  court  decreed  as  follows :  That 
the  railroad  company  is  entitled  to  have  credited  on  the  amount 
awarded  and  decreed  (by  the  supreme  court  of  the  state)  "the  rea- 
sonable rents  which  she,"  Mrs.  Scruggs,  had  "actually  received,  or 
might  have  received,  by  prudent  management,  or  for  any  period  she 
actually,  by  herself  or  agent,  occupied  the  hotel  and  property  at 
Corinth,  from  May  11, 1871,  forward  to  the  date  of  the  receiver's  tak- 
ing possession  under  a  former  order  of  this  court,"  and  ordered  a  ref- 
erence to  a  master  to  report  the  amount  with  which  the  decree  should 
be  credited  by  reason  of  the  rents  received,  and  the  use  and  occu- 
pancy of  said  premises  by  Mrs.  Scruggs.  On  the  next  day  the  court 
decreed  that  Viser  was  entitled  to  $1,382  of  the  $2,610  paid  in  by 
the  railroad  company  on  filing  its  bill  of  interpleader,  that  being  the 
amount  of  a  judgment  recovered  by  him  against  Mrs.  Scruggs,  and 
for  the  payment  of  which  the  railroad  company  had  been  duly  sum- 
moned as  garnishee.  Upon  the  coming  in  of  the  master's  report,  the 
court  refused  to  dednot  from  the  decree,  in  favor  of  Mrs.  Scruggs, 
any  sum  for  ground  rents  dne  the  railroad  company,  and  having  re- 
duced the  amount  of  rent  reported  by  the  master  as  due  from  Mrs. 
Scruggs,  applied  the  residue  as  a  credit  upon  said  decree,  and  as  the 
result  of  such  application  ioond  that  there  was  dne  from  Mrs.  Scruggs 
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to  the  raflroad  company  on  the  refonding  bond  the  sum  of  $179,  for 
which  it  rendered  a  decree  in  favor  of  the  railroad  company  against 
Mrs.  Scruggs  and  the  Boreties  on  said  bond,  and  alsp  rendered  a  de- 
cree in  favor  of  Yiser  against  the  same  parties  for  $3,807.27.  From 
this  decree  Mrs.  Scruggs,  and  E.  B.  Matthews  and  James  Matthews, 
the  sureties  on  the  refunding  bond,  have  appealed  to  this  court.  Mrs> 
Scruggs  now  complains  of  the  decree,  so  far  as  it  concerns  the  rail- 
road company,  on  the  sole  ground  that  it  directed  the  value  of  the 
rents  and  occupancy  of  the  hotel  and  improvements  to  be  credited 
upon  the  decree  in 'her  favor  against  the  railroad  company.  She  also 
insists  that  the  decree  against  her  in  favor  of  Yiser  was  erroneous, 
for  reasons  which  will  be  found  stated  in  the  opinion  of  tiie  court. 

H,  P.  Brqnham,  for  appellant. 

D.  H.  Ponton  and  W.  ¥.  O.  Hume$,  for  appellee. 

Woods,  J.  The  contention  of  the  appellant  is  that,  having  ob- 
tained a  deoree  for  the  value  of  the  hotel  and  improvements  built  by 
John  W.  Scruggs  upon  the  lands  of  the  railroad -oompany,. with  dam- 
ages for  the  appeal,  and  interest,  to  be  paid  upon  the  surrender  by 
her  of  the  hotel  and  improvements  to  the  railroad  company,  she  was 
entitled  to  the  payment  of  her  decree,  with  interest,  and  as  long  as 
the  railroad  company  failed  to  pay  the  decree,  was  not  chargeable 
with  the  rents  or  the  value  of  the  occupancy  of  the  premises  while 
she  retained  possession.  We  cannot  assent  tp  this  claim.  It  ap- 
pears, from  the  agreement  to  submit  to  arbitrators,  that  both  parties 
— the  railroad  oompany  on  the  one  hand,  and  John  W.  Scruggs  and 
Narcissa,  his  wife,  to  whom  he  had  conveyed  his  leasehold  and  im- 
provements, on  the  other — had  agreed  that  the  property  should  be 
surrendered  to  the  railroad  company,  and  that,  in  pursuance  of  the 
original  contract  between  John  W-  Scruggs  and  the  railroad  company, 
the  latter  was  to  pay  the  value  of  the  improvements.  It  was  mainly 
to  hx  the  value  of  these  improvements  that  the  reference  to  arbitrators 
was  made,  and  it  was  agreed  that  on  the  payment  of  the  sum  so  hxed 
Scruggs  and  his  wife  should  surrender  the  property  to  the  railroad 
company,  and  the  amount  so  fixed  should  "be  a  lien  on  said  prop- 
erty." The  arbitrators  decided  that  on  the  payment  of  the  sum 
awarded  by  them,  Mrs.  Scruggs  should  deliver  the  possession  of  the 
hotel  to  the  railroad  company.  In  her  bill  filed  to  enforce  this  award, 
Mrs.  Scruggs  prays  that  the  railroad  company  may  be  compelled  to 
pay  the  award,  and  that  "her  lien  for  the  same  on  said  property  may 
be  enforced."  The  court  in  which  her  bill  was  filed  made  a  decree 
V.2— 60 
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to  the  effect  that  Mrs.  Scruggs  had  a  lien  on  the  property  for  the 
smoant  of  said  award,  with  interest  thereon  from  January  21,  1871, 
ordered  its  payment  within  30  days,  and  in  default  of  payment  di- 
rected that  the  property  should  be  sold  and  the  proceeds  applied  to 
the  payment  of  the  amount  due  on  the  award.  This  decree  was  in 
all  respects  affirmed  by  the  supreme  court  of  Mississippi. 

We  think  that  upon  these  facts  Mrs.  Scruggs  must  in  equity  be 
treated  as  if  she  was  a  mortgagee  in  possession.  All  the  parties  and 
the  chancery  and  supreme  courts  have  treated  the  sum  awarded  Mrs. 
Scruggs  as  a  lien  upon  the  property,  and  it  was  decreed,  and  no  one 
disputed,  that  she  was  entitled  to  retain  possession  until  her  lien 
was  discharged.  Treating  her  as  a  mortgagee  in  possession,  she  is 
accountable  for  the  net  rents  and  profits  of  the  estate.  If  her  pos- 
session was  by  tenant,  she  is  accountable  for  such  net  rents  and 
profits  as  she  could  with  reasonable  diligence  have  received.  Moore 
T.  De  Oram,  1  Halsi.  Ch.  S48;  Benham  v.  Rowe,  2  Gal.  387;  KeUogg 
V.  RoekweU,  19  Conn.  446 ;  Harrison  v.  Wyse,  24  Conn.  1 ;  Reitenbaugh 
V.  Ludwiek,  81  Pa.  St.  181;  Breekenridge  v.  Brook,  2  A.  K.  Marsh. 
835;  Tharp  v.  Fitz,  6  B.  Mon.  6;  Anthony  v.  Rogers,  20  Mo.  281. 

There  is  no  equity  in  the  contention  of  Mrs.  Scruggs  that  she 
should  receive  interest  on  the  debt  secured  by  her  lien,  and  not  ac- 
count for  the  rents  and  profits  of  the  property  on  which  her  lien 
rested  while  it  was  in  her  possession.  She  says  that  the  railroad 
company  might  have  had  immediate  possession  by  paying  the  amount 
of  the  award.  So  any  mortgagee  in  possession  might  say  that  the 
mortgagor  could  take  possession  on  paying  off  the  mortgage  debt;  but 
this  does  not  excuse  the  mortgagee  from  accounting  for  the  rents  and 
profits  of  the  mortgaged  property  received  by  him.  It  appears  that 
the  railroad  company  had  ground  for  refusing  to  pay  the  sum  awarded 
by  the  arbitrators  as  the  value  of  the  property.  The  only  question 
submitted  to  the  arbitrators  was  the  true  construction  of  the  contract 
between  John  W.  Scruggs  and  the  railroad  company,  and  the  value 
of  the  property,  or  rather,  as  the  arbitrators  understood  it,  the  value 
of  the  improvements  placed  by  John  W.  Scruggs  on  the  land  of  the 
railroad  company.  They  were  not  authorized  to  adjust  and  settle 
the  accounts  between  the  railroad  company  and  Scruggs.  When, 
therefore,  Mrs.  Scruggs  filed  her  bill  to  enforce  the  award,  it  was  ad- 
mitted by  her  counsel  that  the  matter  of  the  ground  rent  was  not 
included  in  the  award,  and  that  the  same  onght  to  be  deducted  from 
the  amount  awarded  by  the  arbitrators,  and  that  she  should  be  per- 
mitted to  set  off  as  against  such  rents  any  amount  due  by  the  rail- 
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road  company  for  board  of  employes,  the  said  amount  to  be  adjusted 
by  reference  to  the  master  of  the  court. 

The  award  did  not,  therefore,  settle  the  controTersy  between  the 
parties.  The  railroad  company  was  jastified  in  refusing  to  pay  the 
award  nntil  the  deductions  therefrom,  to  which  it  was  admitted  that 
it  was  entitled,  should  be  ascertained,  and  in  defending  the  suit 
brought  by  Mrs.  Scrnggs  to  enforce  the  payment  of  the  entire  award. 
While  this  litigation  was  pending,  the  rents  and  profits  actually  re- 
ceived in  cash  by  her  were  $10,514,  and  she  herself  occupied  the 
premises  in  person  for  two  years. 

The  court  below  found  that  there  was  due  the  railroad  company, 
by  reason  of  rents  incurred  by  Mrs.  Scruggs  and  the  occupancy  of 
the  premises  by  her,  the  sum  of  $17,414.50.  The  testimony  in  the 
record  fully  sustains  this  finding.  As  Mrs.  Scruggs  insisted  that  she 
should  have  interest  on  the  amount  decreed  her  by  the  chancery  and 
supreme  courts  of  Mississippi,  she  was  not  entitled  also  to  claim  the 
rents  of  the  premises. 

The  case,  therefore,  stands  thus :  The  railroad  company  was  in- 
debted to  Mrs.  Scruggs  in  the  sum  of  $31,666,  which  was  a  lien  upon 
the  premises,  and  Mrs.  Scruggs  was  in  possession.  On  the  other 
hand,  the  amount  of  the  decree  and  interest,  it  was  admitted,  were 
subject  to  be  reduced  by  the  ground  rents  due  to  the  railroad  company. 
Mrs.  Scruggs,  who  was  shown  to  be  insolvent,  was  proceeding  to  col- 
lect by  execution  the  full  amount  of  her  decree,  with  interest;  the 
railroad  company  was  compelled,  in  order  to  protect  itself  from  loss, 
to  file  the  bill  in  this  case  to  have  the  decree  credited  with  the 
amount  due  for  the  ground  rents.  While  this  litigation  was  pending, 
Mrs  Scruggs  received  in  cash  rents  to  the  amoant  of  $10,514,  and 
occupied  the  premises  herself  two  years.  She  was  clearly  liable  to 
account  for  the  rents  received  by  her,  and  for  a  reasonable  rental 
while  the  premises  were  actually  occupied  by  her.  The.  court  below 
did  not  charge  her  with  a  dollar  for  which  she  was  not  account- 
able. So  far,  therefore,  as  the  decree  relates  to  the  controversy  be- 
tween her  and  the  railroad  company,  it  is  a  just  and  proper  decree. 

It  remains  to  consider  that  part  of  the  decree  by  which  the  debt 
claimed  by  J.  H.  Yiser  was  ordered  to  be  paid  out  of  the  money  due 
from  the  railroad  company  on  the  decree  in  favor  of  Mrs.  Scruggs. 
After  the  bUl  of  interpleader,  filed  by  the  railroad  company,  Yiser  filed 
his  cross-bill  against  the  company  and  Mrs.  Scruggs,  in  which  he 
alleged  that  on  May  11, 1869,  John  W.  Scruggs  and  Narcissa,  his  wife, 
executed  to  him  a  mortgage  upon  the  leasehold  and  improvements 
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thereon,  known  as  the  Scruggs  House,  of  which  said  Narcissa  was  then 
the  owner,  to  secure  a  note  dated  the  same  day  as  the  mortgage,  made 
by  them  for  the  payment  to  him  of  $5,000,  12  months  after  date,  and 
prayed  that  the  railroad  company  might  be  compelled  to  pay  to  him, 
out  of  the  moneys  due  from  it  to  Mrs.  Scruggs,  the  amount  due  him 
on  said  note  and  mortgage.  This  relief  was  resisted  by  Mrs.  Scruggs 
on  the  ground  that  at  the  date  of  the  note  and  mortgage  she  was  a 
feme  covert,  and  incompetent,  under  the  law  of  Mississippi,  to  incum- 
ber her  property  for  her  own  or  her  husband's  debts.  In  the  suit 
which  Mrs.  Scruggs  brought  in  the  chancery  court  of  Alcorn  county 
to  enforce  the  award  of  the  arbitrators,  Viser,  who  had  been  made  a 
party  defendant,  had  filed  his  answer  and  cross-bill,  setting  up  said 
note  and  insisting  that  the  mortgage  given  to  seoure'it  was  a  lien  on 
said  property.  Upon  appeal  to  the  supreme  court  of  Mississippi,  that 
eourt  decided  that  the  mortgage  was  a  good  lien  on  the  income  of  the 
property  covered  thereby.     Viier  v.  Scruggs,  49  Miss.  706. 

The  property  covered  by  the  mortgage  was  represented  by  the  de- 
cree rendered  in  favor  of  Mrs.  Scruggs  against  the  railroad  company 
for  131,666.  The  income  of  the  decree  represented  by  the  interest 
was,  as  appears  by  the  report  of  the  master,  ample  to  pay  the  demand 
of  Viser. 

There  was  no  application  of  the  income  until  the  oourt  made  the 
final  decree  in  this  case.  There  were  then  two  funds,  the  principal  and 
the  interest  of  the  decree.  Viser  had  a  lien  on  the  interest,  and  the 
demand  of  the  railroad  company  was  payable  out  of  either  principal 
or  interest.  Following,  therefore,  the  practice  of  courts  of  equity  in 
marshaling  securities,  (Aldrieh  v.  Cooper,  8  Ves.  394,)  the  court  di- 
rected the  payment  of  Viser's  lien  oat  of  the  interest.  In  doing  this 
no  injustice  was  suffered  by  Mrs.  Scruggs.  The  method  adopted  for 
calculating  the  amount  due  on  the  decree  was  according  to  the  estab- 
lished rules  in  such  cases.  The  debt  due  Viser  was  clearly  proven.  It 
was  payable  out  of  a  fund  which  in  effect  was  in  possession  of  the  oourt, 
and  the  court  was  right  in  ordering  it  to  be  paid.  It  is  contended  for 
Mrs.  Scruggsxthat  the  debt  of  Viser  could  only  be  satisfied  by  laying 
hold  of  the  eorptu  of  the  property  by  a  receiver,  and  throagh  him 
collecting  the  income  and  applying  it^  Bat  in  this  case  there  was 
no  necessity  for  a  receiver,  for  the  property  and  its  income  were  vir- 
tually in  the  hands  of  the  court.  The  appointment  of  a  receiver  was, 
under  the  circumstances  of  the  case,  unnecessary  and  impracticable. 
The  property  was  a  decree  of  court,  of  which  a  receiver  could  not  take 
possession.     Complaint  is  made  by  appellants  because  the  decree  of 
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the  oircait  court  for  the  payment  of  Yiser's  demand  was  rendered,  not 
only  against  Mrs.  Scrnggs,  but  against  the  sureties  on  the  refunding 
bond  given  by  her.  It  is  said  that  the  bond  was  payable  to  the  rail- 
road company,  and  the  court  was  not  jostified  in  rendering  a  decree  in 
favor  of  Yiser  against  the  sureties.  The  bond  took  the  place  of  (10,000 
which  was  virtually  in  possession  of  the  court  to  do  with  as  justice 
and  equity  might  require.  The  court  disposed  of  the  sum  payable 
on  the  bond  as  if  it  had  been  so  much  money  in  the  registry  of  the 
court.  It  is  true,  the  bond  was  payable  to  the  railroad  company. 
But  the  amount  decreed  to  be  paid  to  Yiser  was  deducted  from  the 
sum  due  the  railroad  company  on  the  refunding  bond,  and  the  appel- 
Huts  have  no  ground  of  complaint. 

We  are  of  opinion  that  the  decree  of  the  eirenit  oonrt  was  in  all 
respects  right,  and  it  mtust  therefore  be  affirmed. 

Field  and  MATTHawB,  JJ.,  did  not  sit  in  this  ease,  and  took  no 
part  in  its  decision. 


<108  XT.  s.  n*) 

Wabbbh  and  others  v.  Eino  and  others.*    * 

(llsy  7, 188S.) 

RAOiltOAn  OOBFOKATTOH — C!BBTIFIOA.rBa    OF  PREITSItnSD  StOOK— OHIO  ft  HuflU- 

•  BiPPi  RaUiWAT  OoHPAirr — PRBraBKEs  SrocKHOiiDHBa— 6D£8S<)nxirc 
MoKTaASB— FBiORirr  of  hoax. 

Certificates  of  preferred  stock  of  the  Ohio  &  Mississippi  Railway  Company  were 
issued,  containing  the  following  language:  "  The  preferred  stock  is  to  i>e  and 
remain  a  flxst  claim  upon  the  property  of  the  company  after  its  indebtedness, 
and  the  holder  thereof  shall  be  entitled  to  receive  from  the  net  earnings  of 
the  company  7  per  cent,  per  annum,  payable  semi-annually,  and  to  have 
such  interest  paid  in  full,  for  each  and  every  year,  before  any  payment  of  div- 
idend upon  the  common  stock;  and  whenever  the  net  earnings  of  the  corpo- 
ration, which  shall  be  applied  in  payment  of  Interest  on  the  preferred  stock 
and  of  dividends  on  the  common  atock,  shall  be  more  than  sufficient  to  pay 
both  said  interest  of  7  per  cent,  on  the  preferred  stock  in  full,  and  7  per 
cent,  dividend  upon  the  common  stock,  for  the  year  in  which  said  net  earn- 
ings are  ao  applied,  then  the  excess  of  such  net  earnings,  after  such  payments, 
shall  be  divided  upon  the  preferred  and  common  shares  equally,  share  by 
share."  EM,  that  the  preferred  stockholders  had  no  claim  on  the  property 
superior  to  that  of  creditors  under  debts  contracted  by  the  company  subse- 
quently to  the  iaaue  of  the  preferred  stock,  and  that  their  only  valid  claim 
was  one  to  a  priority  over  the  holders  of  common  stock. 

*8.  C.  3  Fed.  Bap.  3(.  sfflrmed. 
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Appeal  from  the  Ciroait  Coartof  the  United  States  fox  the  District 
of  Indiana. 

O.  P.  Lowrey,  for  appellants. 

E.  M.  Johnson,  Benj.  Harrison,  and  W.  H.  Peekham,  tot  appellees. 

Blatohfobd,  J.  In  November,  1876,  William  King  and  others, 
holders  of  second-mortgage  bonds  and  of  Springfield  Division  bonds 
of  the  Ohio  &  Mississippi  Railway  Company,  filed  a  bill  in  the  circuit 
court  of  the  United  States  for  the  district  of  Indiana,  to  foreclose 
two  mortgages  on  the  property  of  the  company,  subject  to  a  first 
mortgage.  In  August,  1877,  Allan  Campbell,  a  defendant  in  that 
suit  and  trustee  of  one  of  the  two  mortgages,  called  the  second  mort- 
gage, and  also  of  the  first  mortgage,  filed  a  bill  and  a  cross-bill  fa 
the  same  court  to  foreclose  those  two  mortgages.  In  January,  1879, 
the  two  suits  were  consolidated.  In  December,  1879,  George  Henry 
Warren  and  others,  as  owners  of  preferred  stock  of  the  company, 
having  been  made  parties  defendant  to  the  consolidated  suit,  filed  a 
cross-bill.  To  this  cross-bill  a  general  demurrer  for  want  of  equity 
was  interposed.  The  court  sustained  the  demurrer,  and  entered  a 
decree  dismissing  the  cross-bill  for  want  of  equity.  King  t.  Ohio  d 
M,  B.  Co.  2  Fed.'  Bep.  36.  From  this  decree  the  plaintiffs  in  that 
bill  have  appealed  to  this  court. 

The  sole  question  involved  is  whether  the  preferred  stockholders 
are  entitled  to  have  their  shares  of  stock  declared -to  be  a  lien  on  the 
property  of  the  company  next  after  the  first  mortgage.  As  the  ques- 
tion arises  on  demurrer,  the  allegations  of  the  cross-bill  are  to  be 
taken  as  true.  The  Ohio  &  Mississippi  fiaikoad  Company,  having 
been  incorporated  by  Indiana  in  February,  1848,  was  incorporated 
by  Ohio  in  March,  1849,  and  by  Illinois  in  February,  1851.  Under 
a  second  mortgage  made  by  it  in  January,  1854,  all  the  property  and 
franchises  of  the  Illinois  company  were  sold,  on  a  foreclosure  of  that 
mortgage,  in  June,  1862,  to  the  Ohio  &  Mississippi  Railroad  Com- 
pany, an  Illinois  corporation  created  in  February,  1861,  for  the  pur- 
pose of  purchasing  the  property  and  franchises  of  the  Illinois  corpo- 
ration of  February,  1851.  The  property  and  franchises  of  the 
Indiana  and  Ohio  corporations  were  sold,  under  judicial  decrees,  in 
January,  1867,  subject  to  certain  mortgage  debt  recited  in  the  decrees, 
to  Allan  Campbell  and  others,  "trustees  of  creditors  and  stockholders 
of  said  Ohio  &  Mississippi  Railroad  Company,  (Eastern  Division.)" 
This  trust  was  created  by  an  instrument  in  writing,  dated  December 
15,  1858,  and  known  as  the  "trust  agreement  of  creditors  and  stock- 
holders of  the  Ohio  &  Mississippi  Railroad  Company  of  Indiana  and 
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Ohio."  By  it  Allan  Campbell  and  others  were  created  tmateea,  for 
the  purpose  of  providing  for  and  protecting  claims  of  judgment  cred- 
itors and  other  persons  holding  liens  on  the  property  and  franchises 
of  the  company,  and  also  certain  holders  of  unliquidated  demands 
against  it,  and  also  the  interests  of  the  stockholders  of  the  company. 
Such  interests  of  the  creditors  and  stockholders  became  vested  in  the 
thistees  from  time  to  time,  so  that  on  the  fourteenth  of  September, 
1867,  they  were  the  owners,  subjeot  to  the  terms  of  the  trust  agree- 
ment, of  the  rights,  claims,  and  interests  of  all  the  creditors  and 
stockholders  of  the  company  in  its  property  and  franchises,  except 
those  existing  under  a  first  mortgage  made  in  May,  1853.  The 
trustees  issued,  in  exchange  for  the  interests  they  so  acquired,  cer- 
tificates in  two  classes,  preferred  and  common.  Under  an  amend- 
ment, made  in  April,  1868,  to  the  trust  agreement^  the  trustees  pur- 
chased, for  the  benefit  of  the  trust  and  the  persons  interested  therein 
under  the  agreement  of  December,  1858,  all  the  stock  and  a  por- 
tion of  the  bonds  of  the  Illinois  company  of  1851,  sometimes  called 
the  Western  Division.    . 

On  the  fourteenth  of  September,  1867,  the  certificate  holders,  by 
an  instrument  known  as  "Amendments  to  the  trust  agreement  of  De- 
cember, 1858,"  resolved  that  the  trustees  had  made  the  purchase  of 
January,  1867,  for  the  benefit  of  those  interested  in  the  trust  agree- 
ment of  December,  1858,  and  had,  in  virtue  of  the  amendment  of 
April,  1868,  purchased  all  the  stock  and  a  portion  of  the  bonds  of  the 
Illinois  company  of  1851;  that,  by  such  purchases,  the  wliole  road 
from  Cincinnati  to  St.  Louis  had  become  the  property  of  the  trust, 
subject  only  to  outstanding  mortgages;  that  it  was  the  intention  of 
all  parties  interested  in  the  trust  to  form  a  new  corporation,  to  which 
the  entire  property  of  the  trust  might  be  transferred,  in  accordance 
with  the  original  agreement,  such  property  to  consist  of  all  the  rights 
and  interests  in  the  railroad  in  the  three  states;  that  the  capital 
stock  of  the  new  corporation  should  consist  of  35,000  shares  of  pre- 
ferred stock  and  200,000  shares  of  common  stock,  being  in  all  $28,- 
500,000  of  stock,  which  should  be  issued  and  distributed  to  the  own- 
ers of  trustees'  certificates  registered  on  the  books  of  the  trust,  as 
-follows,  namely,  to  owners  of  prefered  certificates,  preferred  full-paid 
stock,  for  the  amount  of  such  preferred  certificates,  at  the  rate  of  one 
share  of  preferred  stock  for  every  $100  of  preferred  certificates ;  that 
it  should  "be  declared  upon  the  face  of  said  preferred  stock  that  it  is 
to  be  and  remain  a  first  claim  upon  the  property  of  the  corporation 
after  its  indebtedness;"  that  the  holders  thereof  shall  be  entitled  to 
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receive  from  the  nist  earnings  of  the  oompany  7  per  oent.  per  annum 
upon  the  amount  of  said  stock,  payable  semi-annually,  "and  to  have 
such  interest  paid  in  full,  for  each  and  every  year,  before  any  pay- 
ment of  dividend  upon  the  common  stock  of  said  corporation,  and 
that  whenever  the  net  earnings  of  the  corporation  which  shall  be  ap- 
plied .in  payment  of  interest  on  the  preferred  stock  and  of  dividends 
on  the  common  stock  shall  be  more  than  sufficient  to  pay  both  said 
interest  of  7  per  cent,  on  the  preferred  stock  in  full,  and  7  per  cent, 
dividend  upon  the  common  stock  for  the  year  in  which  said  net  earn- 
ings are  so  applied,  then  the  excess  of  such  net  earnings,  after  such 
payments,  sh^  be  divided  upon  the  preferred  and  common  stock 
equally,  share  by  share;"  that  the  common  stock  should  be  issued  to 
holders  of  common  certificates  at  the  same  rate;  that  the  new  corpo- 
ration should  be  authorized  to  create  a  new  mortgage  on  its  entire 
property,  consisting  of  840  miles  of  railroad  from  Gnoinnati  to  St. 
Louis,  and  upon  the  contemplated  improvements  thereon,  for  an 
amount  not  exceeding  $6,000,000,  $4,000,000  whereof  should  be 
used  exclusively  to  take  up  the  then  outstanding  bonds  issued  under 
the  mortgages  theretofore  created  on  said  road;  that,  if  a  branch 
should  be  built  to  Louisville,  the  new  corporation  might  increase  the 
preferred  stock  at  the  rate  of  $10,000  for  each  mile  in  length  of  such 
branch,  and  the  $6,000,000  mortgage  tb  the  amount  of  $15,000  for 
each  mile  of  such  branch ;  and  that  holders  of  the  outstanding  bonds 
of  the  old  company,  both  eastern  and  western  divisions,  and  holders 
of  bonds  to  be  issued  by  the  new  corporation,  should  be  entitled  to 
one  vote  for  each  $100  of  bonds  so  held,  at  all  stockholders'  meetings, 
and  on  all  affairs  of  the  corporation. 

Under  statutes  of  Indiana  and  Ohio,  Allan  Campbell  and  others,  as 
such  trustees,  became  a  corporation  in  those  states  by  the  name  of 
the  Ohio  &  Mississippi  Railway  Company.  Its  capital  stock  was 
fixed  at  36,000  shares,  of  $100  each,  of  preferred  stock,  and  200,000 
shares,  of  $100  each,  of  common  stock,  and  provision  was  made,  in 
the  certificate  of  incorporation,  for  increasing  its  preferred  stock  in 
an  amount  not  exceeding  $10,000  a  mile  for  each  mile  of  a  branch 
to  Louisville.  Li  November,  1867,  the  Illinois  oompany  and  the 
Indiana  and  Ohio  oompany  were  consolidated  under  the  name  of  tbe 
Ohio  &  Mississippi  Railway  Company,  by  articles  of  consolidation 
which  provided  for  issuing  preferred  and  common  capital  stock  of  the 
consolidated  company  to  the  extent  above  stated,  and  that  the  con- 
solidated corporation  should  be  authorized  to  create  a  new  mortgage 
on  the  road  for  $6,000,000,  of  which  $4,000,000  should  be  appro- 
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priated  and  ased  to  take  up  the  then  existing  mortgage  bonds  of  the 
property,  and  shoald  have  "all  such  farther  powers  and  rights  as  are 
conferred  and  contemplated  in  certain  amendments  adopted  by  the 
certificate-holders  at  a  meeting  held  by  them  on  the  fourteenth  day 
of  September,  A.  D.  1867,  of  an  agreement  dated  December  15,  A. 
D.  1858,  of  the  creditors  and  stockholders  of  the  Ohio  &  Mississippi 
Bailroad  Company  of  Indiana  and  Ohio,  said  agreement  representing 
a  trust  which,  at  the  date  of  said  amendments,  embodied  the  entire 
ownership  of  the  property  of  both  said  companies  so  consolidated." 
The  consolidated  company  issued  preferred  stock  to  the  amount  of 
35,000  shares,  upon  certificates  in  the  following  form : 

"OHIO  ANTD  HISaiSSIFFI  BAIL  WAY   OOUFAKT. 

"  Beorganized  and  consolidated  1867 

^Prtferred  Stock. 

"  This  is  to  certify  that la  entitled  to shares  of  the  pre- 
ferred capital  stock  at  the  Ohio  &  MlBslBsippi  Hallway  Company,  of  8100  each, 
transferable  only  on  the  hooka  of  said  company,  in  the  city  of  New  York,  in 
person  or  by  attoraey,  on  the  surrender  of  this  oertlQcate.  The  preferred  stock 
is  to  be  and  remain  a  first  claim  upon  the  property  of  the  corporation  after 
its  indebtedness,  and  the  holder  thereof  shall  be  entitled  to  receive  from  the 
net  earnings  of  the  company  7  per  cent  per  annum,  payable  semi-annually, 
and  to  have  sach  interest  paid  in  full,  for  each  and  every  year,  before  any 
payment  of  dividend  upon  the  common  stock;  and  whenever  the  net  earnings 
of  the  corporation  which  shall  be  applied  in  payment  of  interest  on  the  pre- 
ferred stock  and  of  dividends  on  the  common  stock  shall  be  more  than  sufQ- 
cient  to  pay  both  said  tnterest  of  7  per  cent,  on  the  preferred  stock  in  full, 
and  7  per  cent,  dividend  upon  .the  common  stock,  for  the  year  in  which  said 
net  earnings  are  so  applied,  then  the  excess  of  such  net  earnings  after  such 
payments  shall  be  divided  upon  the  preferred  and  common  shares  equally, 
share  by  share." 

These  preferred  shares  were  issaed  in  exchange  for  the  trustees' 
preferred  certificates,  in  pursuance  of  the  resolutions  of  September 
14,  1867.  The  cross-bill  alleges  that  the  certificate-holders,  by  the 
resolutions  of  September  14,  1867,  intended  and  declared  that  the 
preferred  stock  to  be  issued  shoald  give  to  its  halders,  not  only  a  pref- 
erence  in  respect  to  dividends  over  the  common  stock,  but  also  the 
preference  of  a  specific  suid  continuing  lien  and  security  upon  the 
property  of  the  new  corporation,  next  after  the  then  existing  mort- 
gage  indebtedness ;  that  it  was  in  accordance  with  and  in  execution 
of  this  intention  that  the  certificate-holders  further  resolved  that  it 
should  be  declared  upon  the  faoe  of  the  certificates  of  snch  preferred 
stock  that  it  should  be  and  remain  a  first  claim  upon  the  propertyof  the 
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9orporation  after  its  indebtedness ;  that  the  indebtedness  referred  to 
in  the  resolations,  and  in  the  preferred-stock  oertifioates,  was  sach 
indebtedness  only  as  should  arise  under  the  |6,000,000  mortgage, 
that  amount  being  designed  to  represent,  and  having  been  author- 
ized for  the  purpose  of  taking  up  and  oaneeling,  the  indebtedness 
existing  at  the  time  of  the  consolidation  on  the  property  of  the  two 
consolidating  companies ;  and  that  the  consolidated  company,  under 
the  articles  of  consolidation,  became  bound  to  perform  the  provisions 
of  the  amendments  of  September.  1867,  to  the  trust  agreement,  as  to 
preferred  stock,  and  the  securing  the  same  on  the  property  of  the 
consolidated  company  to  the  full  intent  thereof. 

Besides  the  preferred  stock  to  the  amount  of  $8,600,000,  further 
preferred  stock,  in  the  above  form,  to  the  amount  of  $800,000,  was 
issued  on  the  building  of  the  Louisville  branch.  The  plaintiffs  in  the 
cross-bill,  as  owners  of  shares  of  such  preferred  stock,  aver  that  they, 
in  common  with  the  other  preferred  stockholders,  had  and  have  a  lien 
and  security  and  first  claim  upon  all  the  property  and  franchises 
of  the  consolidated  company  which  existed  at  the  time  of  the  original 
issue  of  such  preferred  stock,  in  or  about  the  year  1867,  next  after 
and  subject  only  to  the  indebtedness  under  the  $6,000,000  mortgage, 
as  authorized  by  said  articles  of  consolidation,  as  representing  and 
designed  to  cover  and  cancel  the  only  indebtedness  on  either  of  the 
consolidated  roads  which  was  outstanding  at  the  time  of  such  consoli- 
dation, and  are  entitled  to  the  payment  ^f  interest,  as  stipulated  in 
the  certificate,  out  of  such  net  earnings  of  the  eompany  as  may  re- 
main after  the  payment  of  interest  on  first-mortgage  bonds,  and  in 
priority  and  preference  to  the  payment  of  any  interest  or  indebtedness 
under  any  mortgage  subsequent  in  date  to  the  first  mortgage,  that  be- 
ing a  mortgage  executed  in  December,  1867,  under  which  bonds  to  the 
amount  of  about  $6,800,000  have  been  issued.  Under  the  so-called 
second  mortgage,  issued  in  March,  1871,  and  sought  to  be  foreclosed 
in  the  original  suit,  $4,000,000  of  bonds  have  been  issued.  The  other 
mortgage  sought  to  be  foreclosed  in  the  original  suit  is  called  the 
Springfield  Division  mortgage,  and  was  executed  in  January,  1875, 
to  secure  $3,000,000  of  bonds. 

The  bill  prays  for  a  decree  that  such  preferred  stockholders  are 
entitled,  as  such,  to,  and  have  always  had,  a  specific  and  continuing 
lien  and  security  and  first  claim  upon  and  in  all  the  property  and 
franchises  of  the  company,  next  after,  and  subject  only  to,  the  inter- 
est and  security  therein  which  is  given  under  the  first  mortgage  of 
December,  1867,  and  have  been  and  are  entitled  to  receive  7  per  cent. 
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interest  upon  their  shares,  oat  of  the  net  earnings  of  the  company 
remaining  after  the  payment  of  interest  to  the  holders  of  the  first- 
mortgage  honds.  It  also  prays  that,  in  any  deoree  of  foreclosure  of 
either  of  the  mortgages  so  sought  to  be  foreclosed,  the  rights  of  the 
preferred  stockholders  may  be  declared  to  be  a  lien  and  security  on 
the  property  and  franchises  of  the  company  next  after  that  secured 
by  the  first  mortgage  of  December,  1867 ;  that,  in  case  of  foreclosure 
of  the  first  mortgage,  all  sorplos,  after  the  satisfaction  of  claims  there- 
under, be  applied,  first,  to  payment  in  full,  or  pro  rata,  of  the  par 
value  of  their  shares,  to  the  preferred  stockholders;  and  that,  in  case 
ot  foreclosure  of  either  the  second  mortgage  or  the  Springfield  Divis- 
ion  mortgage,  the  decree  therein  shall  provide  that  any  sale,  in  either 
of  such  cases,  shall  be  sabjeot  to  not  only  the  amount  due  under  the 
first  mortgage,  but  also,  and  next  in  order,  to  the  amount  at  par  of 
the  preferred  stock,  with  all  unpaid  interest  due  thereon  at  7  per 
cent. 

The  rights  of  the  holders  of  preferred  stock  in  this  case  must  be 
determined  by  the  language  of  the  stock  certificate.  That  is  exactly 
the  same  as  the  language  of  the  written  instruments  which  preceded 
the  issuing  of  the  certificates.  The  shares  are  shares  of  the  capital 
Rtock  of  the  company,  thoogh  shares  with  different  privileges  from 
shares  of  the  common  stock.  The  certificate  declares  the  quality  of 
the  preferred  stock  in  two  respects :  (1)  Its  relation  to  the  property 
of  the  company;  (2)  its  relation  to  the  net  earnings. 

As  to  the  property,  it  is  declared  that  the  preferred  stock  is  to  be 
and  remain  a  first  claim  on  the  property  of  the  company  "after  its 
indebtedness."  But  it  is  stock,  and  part  of  the  capital  stock,  with 
the  characteristics  of  capital  stock.  One  of  such  characteristics  is  that 
no  part  of  the  property  of  a  corporation  shall  go  to  reimburse  the 
principal  of  capital  stock  until  all  the  debts  of  the  corporation  have 
been  paidi  It  would  require  the  clearest  language  to  admit  of  the 
application  of  a  different  rule  to  any  capital  stock.  Section  5  of  the 
statute  of  Indiana  of  June  15, 1852,  "establishing  provisions  respect- 
ing corporations,"  (1  Davis'  St.  869,)  enacted  as  follows:  "If  any 
part  of  the  capital  stock  of  such  company  shall  be  withdrawn  and  re- 
funded to  the  stockholders  before  the  payment  of  all  the  debts  of  the 
company,  all  the  stockholders  of  such  company  shall  be  jointly  and 
severally  liable  for  the  payment  of  such  debts."  The  railroad  law  of 
Indiana  of  March  8,  1865,  (1  Davis'  St.  730,)  entitled  "An  act  to 
authorize,  regulate,  and  confirm  the  sale  of  railroads,  to  enable  pur- 
chasers of  the  same  to  form  corporations  and  to  exercise  corporate 
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powers,  and  to  define  their  rights,  powers,  and  privileges,  to  enable 
such  corporations  to  purchase  and  oouatract  connecting  and  branch 
roads,  and  to  operate  and  maintain  the  same, "  onder  which  law  this 
company  was  reorganized,  provided,  in  seotion  6,  that  the  corporation 
should  have  power  to  "make  preferred  stock,  make  and  establish  pref- 
erence in  respect  to  dividends  in  favor  of  one  or  more  classes  of  stock 
over  and  above  other  classes,  and  secure  the  same,  in  such  order  and 
manner,  and  to  such  extent,  as  said  corporation  may  deem  expedi- 
ent;" and  section  20  of  the  general  law  of  Indiana  of  May  11, 1852, 
providing  for  the  "incorporation  of  railroad  companies,"  (1  Davis' 
St.  706,)  provided  that  a  corporation  organized  nnder  it  might  issue 
"a  preferred  stock  to  an  amount  not  exceeding  one-half  of  the  amount 
of  its  capital,  with  such  priority  over  the  remaining  stock  of  such 
company,  in  the  payment  of  dividends,  as  the  directors  of  such  com- 
pany may  determine,  and  shall  be  approved  by.  a  majority  of  the 
stockholders."  It  would  be  difficult  to  say  that  these  statutory  pro- 
visions allowed  any  preference  in  shares  of  capital  stock,  except  a 
preference  among  classes  of  shares,  or  any  preference  of  any  class 
of  shareholders  over  creditors.  It  is  not  to  be  supposed  that  those 
engaged  in  reorganizing  this  company  intended  to  violate  the  law  of 
Indiana,  or  the  general  principles  of  law  applicable  to  private  corpo- 
rations. Nor  is  there  anything  to  show  that  they  did.  The  language 
of  the  certificate  is  entirely  satisfied  by  referring  it  to  a  priority  in 
rank  of  the  preferred  stock  over  the  common  stock;  to  a  first  claim  of 
the  preferred  stock  on  the  property  of  the  corporation,  after  its  in- 
debtedness should  be  paid,  when  there  should  be  moneys  to  be  di- 
vided among  stockholders, — a  claim  which  should  be  first  as  compared 
with  the  claim  of  other  stock.  Claims  of  stockholders,  as  such,  on 
the  corpus  of  the  property  of  the  company  in  which  they  are  stock- 
holders, do  not  arise  until  the  debts  of  the  company  are  paid.  Un- 
til then  the  shares  confer  rights  merely  as  regards  profits  and  voting 
power. 

It  is  urged,  for  the  appellants,  that  the  expression  "after  its  indebt- 
edness" means,  next  after  the  indebtedness  then  existing  or  then 
authorized;  that  the  preferred  stock  was  issued  to  the  holders  of 
preferred  certificates,  owners  of  the  property,  as  a  quasi  pnrclmse- 
money  mortgage  on  its  sale ;  and  that  they  intended  to  preserve  their 
position  except  as  to  the  new  $6,000,000  mortgage,  because  they 
authorized  that  and  did  not  authorize  any  other.  It  is  very  certain 
that  at  best  the  words  "after  its  indebtedness"  are,  by  themselves, 
ambiguous  on  their  face,  and  are  as  capable  of  being  applied  to  future 
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indebtedness  as  of  being  limited  to  then  existing  indebtedness.  Under 
the  general  rules  applicable  to  the  position  of  the  stookholders  of  a 
corporation  as  regards  its  creditors,  a  claim  of  the  kind  here  made 
should  rest  on  clear  and  not  doubtful  language.  But  the  provision 
which  follows,  as  to  the  rights  of  the  preferred  stock  in  the  net  earn- 
ings of  the  company,  leaves  no  doubt  as  to  tbe  meaning  of  the  whole. 
There  is  a  unity  of  right  in  the  claim  of  tbe  preferred  stock  on  the 
property  of  the  company,  and  in  the  title  of  its  holder  to  receive  a 
share  of  the  net  earnings  of  that  property.  His  proprietorship  in 
those  earnings  is  a  right  to  receive  from  them  so  much  a  year,  if 
earned,  before  the  common  stock  receives  any  dividen4  therefrom, 
and,  when  the  two  classes  of  stock  have  each  received  the  same  spec- 
ified amount  out  of  the  year's  net  earnings,  he  has  the  right  to  share 
equally  in  the  surplus  with  the  holder  of  common  stock.  Thus  he 
can  have  no  income  on  his  stock  unless  there  are  net  earnings.  Those 
net  earnings  are  what  is  left  after  paying  current  expenses  and  inter- 
est on  debt,  and  everything  else  which  the  stockholders,  preferred  aud 
common,  as  a  body  corporate,  are  liable  to  pay.  The  holders  of  pre- 
ferred stock  have  the  same  relation,  by  virtue  of  the  certificate,  to 
th^  eorpiu  of  the  property,  which  they  have  to  its  net  earnings.  Their 
position  in  regard  to  both  is  one  inferior  to  that  of  all  creditors.  They 
are  not  preferred  as  to  reimbursement  of  principal,  or  as  to  a  right 
to  net  earnings,  over  any  one  but  the  holders  of  common  stock.  The 
interest  to  be  paid  to  them  is  not  to  be  paid  absolutely,  as  to  a  cred- 
itor, but  only  out  of  net  earnings — the  same  fund  out  of  which  the 
dividends  on  common  stock  are  to  be  paid.  Though  called  "interest," 
it  is  really  a  dividend,  because  to  be  paid  on  stock  and  out  of  net 
profits.  There  was  no  restriction  on  the  creation  of  future  indebted- 
ness, and,  necessarily,  the  net  earnings  of  future  business  would  be 
ascertained  in  reference  to  such  future  indebtedness  and  the  interest 
on  it;  and  the  words  "its  indebtedness,"  in  the  same  sentence,  natu> 
rally  mean  "its  future  indebtedness,"  in  reference  to  which  the  net 
earnings  subsequently  treated  of  are  to  be  ascertained.  Creditors  may 
resort  to  the  body  of  their  debtor's  property  for  interest  as  well  as 
principal.  But  these  holders  of  preferred  stock  are  limited,  for  any 
income  or  interest,  to  the  net  earnings.  There  is  nothing  in  the  cer- 
tificate which  clothes  them  with  a  single  attribute  of  a  creditor,  while 
it  specially  gives  them,  as  stockholders,  an  equal  interest  with  the 
common  stockholders  in  the  excess^f  net  earnings  in  each  year,  after 
paying  therefrom  7  per  cent,  on  each  share  of  stock,  preferred  and 
common. 
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Whatever  position  the  holders  of  preferred  oertifioates  occupied  be- 
fore they  accepted  preferred  stock,  whatever  special  right  of  lien  they 
had,  they  became  corporators,  proprietors,  shareholders,  and  aban- 
doned the  position  of  creditors,  and  took  up  towards  existing  and  fut- 
ure creditors  the  same  position  which  every  stockholder  in  a  corpo- 
ration occupies  towards  existing  and  future  creditors.  His  chance  of 
gain,  by  the  operations  of  the  corporation,  throws  on  him,  as  respects 
creditors,  the  entire  risk  of  the  loss  of  his  share  of  the  capital,  which 
must  go  to  saiisfy  the  creditors  in  case  of  misfortune.  He  cannot  be 
both  creditor  and  debtor,  by  virtue  of  his  ownership  of  stock.  In 
this  case  all  the  parties  holding  trustees'  eertificates  united  to  form 
the  new  corporation,  and  converted  themselves  into  stockholders  in  it. 

It  seems  very  clear  that  if  the  trustees  representing  the  holders  of 
trustees'  certificates  had  gone  on  and  operated  the  road  for  them,  not 
organizing  a  new  company,  any  debts  contracted  by  the  trustees  in 
the  business  would  have  had  priority  over  the  claims  of  the  holders 
of  such  certificates.  So,  in  becoming  stockholders  in  the  new  com- 
pany, with  the  right  to  vote  as  to  its  management,  and  to  share  in 
its  earnings,  they  must  have  intended  to  allow,  through  the  corpora- 
tion, a  priority  of  like  debts  over  their  claims  as  stockholders. 

The  same  principles  must  govern  the  present  case  which  were  ap- 
plied by  this  court  in  St.  John  v.  Erie  Ry.  Co.  S2  Wall.  136,  where 
creditors  took  preferred  stock.  It  was  held  that  they  ceased  to  be 
creditors  and  could  be  regarded  only  as  stockholders,  with  a  chance 
for  dividends  out  of  net  earnings  and  the  power  of  voting,  and  a 
priority  over  holders  of  common  stock,  bat  not  a  priority  over  debts 
subsequently  contracted. 

Much  stress  is  laid  on  the  averment  in  the  cross-bill  that  the  ex- 
istence of  the  preferred  stock  and  of  the  certificates  therefor  and  of 
their  contents  was  known  to  the  trustees  under  the  subsequent  mort- 
gages before  those  mortgages  were  made,  and  to  the  bondholders  un- 
der those  mortgages  before  they  became  such ;  and  it  is  urged  that 
the  assent  of  the  preferred  stockholders  to  the  creation  of  the  subse- 
quent mortgages  should  have  been  obtained.  The  answer  to  this  view 
is  that  the  preferred  stockholders  had  no  rights  which  made  their  as- 
sent necessary  to  the  validity,  as  against  them,  of  the  mortgages  in 
question ;  and  that,  represented  as  they  were  by  the  corporation  and 
its  directors,  the  act  of  making  the  mortgages  was  a  sufficient  assent 
of  the  preferred  stockholders,  if  assent  were  necessary,  there  being 
no  allegation  in  the  cross-bill  inconsistent  with  the  fact  that  the  is- 
suing of  the  mortgages  was  known  to  and  participated  in  and  sane- 
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tioned  by  those  who  were  holders  of  the  preferred  stook  when  the 
mortgages  were  created. 

As  to  the  claim  that  the  appeUants,  if  they  haTe  no  priority  over 
the  second  mortgage,  have,  at  all  events,  as  against  the  company,  a 
lien  next  after  the  seoond  mortgage  on  the  property  not  coTered  by 
the  Bpringfied  Division  mortgage,  and  have,  in  any  aspect  of  the  case, 
a  valid  claim  on  the  sarplns  assets  of  the  company,  after  paying  its 
debts,  snperior  to  the  claim  of  the  common  stpokholders,  it  is  saffi- 
oient  to  say  that  we  do  not  deem  it  proper  that  those  questions  should 
be  disposed  of  on  a  demurrer  to  this  cross-bill,  as  they  can  be  raised 
and  decided  under  the  answer  which  these  appellants  have  filed  as 
defendants  in  the  consolidated  salt. 

The  deoiee  of  the  cixooit  ooart  is  affirmed. 


(108  U,  a  418)  r*  I*-  • 

FoBT  «.  Pkabboit.* 
(Hay  7, 1883.) 

PAKTKSItSHIF— ExECnnoK  or  CoSTSACfT— DxinmBZB. 

An  agreement  in  writing  between  "  W.,  Baperlntendent  of  the  Keets  lOning  Com- 
pany, parties  of  the  first  part,  and  P.,  party  of  the  second  part,"  by  which 
"  the  said  parties  of  the  first  part "  agree  to  deliver  at  P.'s  mill  ore  from  the 
Eeets  mine  (owned  by  the  company)  to  be  crushed  and  milled  by  P.,  and 
signed  by  •<  W.,  Snpt.  Eeets  Mining  Co.,"  and  by  P.,  is  the  contract  of  the 
company. 

An  order  sustaining  a  defendant's  demnrrer  and  giving  the  plaintifi!  leave  to 
amend,  does  not  preclude  the  plaintiff  from  renewing,  or  the  court  from  enter- 
taining, the  same  question  of  law  npon  the  subsequent  trial  on  an  amended 
complaint. 

In  Error  to  the  Supreme  Court  of  the  Territory  of  Dakota. 

JB.  T.  Merrick  and  M.  F.  Morris,  for  plaintiff  in  error. 

J.  W.  Smith,  for  defendant  in  error. 

Gbat,  J.  This  is  an  action  brought  in  an  inferior  court  of  Dakota 
territory  by  John  B.  Pearson  against  Alvin  W.  Whitney  and  Morton 
E.  Post,  copartners  under  the  name  of  the  Eeets  Mining  Company. 
Annexed  to  the  complaint  was  a  copy  of  a  contract  under  seal,  en- 
titled "Memorandum  of  an  agreement  made  and  entered  into  this 
sixteenth  day  of  July,  1877,  at  Central  City,  Dakota,  by  and  between 
A.  W.  Whitney,  superintendent  of  the  Eeets  Mining  Company,  par- 

•S.  C.  9  N.  W.  Bep.  684»  afiOrmed. 
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ties  of  the  first  part,  and  J.  B.  Pearson,  party  of  the  second  part;" 
and  by  which  "the  said  parties  of  the  first  part"  agree  to  deliver  at 
Pearson's  mill  in  Central  City  gold-bearing  ore  from  the  Eeets  mine 
from  time  to  time,  in  quantities  sufficient  to  constantly  supply  the 
working  capacity  of  the  mill  of  about  80  tons  daily;  and  also  agree 
to  pay  the  sum  of  nine  dollars  for  eaoh  ton  crushed  and  milled ;  and 
Pearson  agrees  to  run  his  mill  constantly  upon  that  ore  for  a  term 
of  90  days  from  the  date  of  the  contract;  and  which  is  signed  and 
sealed  as  follows : 

"A.  W.  WmTKET,  [Seal.] 

"Supt.  Eeeta  Mining  Go.  [Seal.] 
"John  B.  Pbabsoh,  [Seal.]  " 

The  complaint  set  forth  the  terms  of  the  contract,  and  alleged  the 
plaintiff's  performance  and  readiness  to  perform,  and  the  defendants' 
neglect  and  refusal  to  deliver  ore  as  agreed,  or  to  pay  for  crushing 
and  milling  what  they  did  deliver.  The  defendant  Post  demurred  to 
the  complaint,  because  he  was  not  shown  to  be  a  party  to  the  con* 
tract  sued  on,  and  because  sufficient  facts  were  not  stated  to  consti- 
tute a  cause  of  action  against  him.  The  inferior  court  sustained  the 
demurrer,  and  gave  the  plaintiff  leave  to  amend  his  complaint.  The 
plaintiff  then  filed  an  amended  complaint,  not  alleging  the  contract 
to  have  been  in  writing,  but  setting  forth  its  terms,  and  alleging  the 
other  facts  substantially  as  in  the  original  complaint.  The  defend- 
ants answered;  Post  denying  all  the  allegations  of  the  amended  com- 
plaint, and  Whitney  admitting  the  making  of  the  contract,  and 
denying  the  other  allegations. 

At  the  trial  the  written  contract  was  admitted  in  evidence  without 
objection.  It  appeared  that  it  was  made  by  the  parties  thereto,  and 
that  Whitney,  in  making  it,  acted  in  behalf  and  for  the  benefit  of  the 
Keets  Mining  Company,  of  which  he  was  the  superintendent,  and 
was  understood  by  the  plaintiff  so  to  act ;  and  that  Whitney,  as  such 
superintendent,  afterwards  broke  the  contract  to  the  damage  of  the 
plaintiff.  The  plaintiff,  against  the  objection  of  Post,  and  for  the 
purpose  of  showing  that  Post  was  one  of  the  real  parties  in  interest 
and  a  participant  in  the  results  of  the  contract,  and  that  Whitney 
acted  merely  as  the  agent  of  himself  and  Post  as  principals,  was  per- 
mitted to  introduce  oral  evidence  that  Post  was  an  owner  of  the  Eeets 
mine,  and  a  copartner  with  Whitney,  under  the  name  of  the  Eeets 
Mining  Company,  in  the  business  of  working  the  mine  and  having 
the  ore  from  it  crushed,  and  as  such  copartner  received  a  large  por- 
tion of  the  proceeds  of  the  contract,  knowing  whence  they  came.  The 
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conrt  also  declined  to  role  and  instruct  the  jnrj,  as  Post  requested, 
that  the  order  sastaiuing  his  demurrer  to  original  complaint  pre- 
vented a  reoovery  against  him  in  this  action.  Post  alleged  exceptions 
to  both  rulings,  and  the  jury  returned  a  verdict  for  the  plaintiff, 
upon  which  jadgment  was  rendered.  On  appeal,  that  judgment  was 
affirmed  by  the  supreme  court  of  the  territory.  See  2  Dak.  220; 
[S.  C.  9  N.  W.  Rep.  684.]     Post  sued  out  this  writ  of  error. 

It  is  anneoessaiy  to  consider  whether,  if  this  were  to  be  treated  as 
a  contract  under  seal,  it  could  be  held  to  be  upon  its  face  the  con- 
tract of  the  Eeets  Mining  Company,  and  not  of  Whitney  only,  or 
whether  the  oral  testimony  would  have  been  admissible  to  charge 
Post ;  because,  by  the  Oivil  Code  of  Dakota,  "all  distinctions  between 
sealed  and  unsealed  instruments  are  abolished,"  and  "any  instru- 
ment within  the  scope  of  his  authority,  by  which  an  agent  intends  to 
bind  his  principal,  does  bind  him,  if  such  intent  is  plainly  inferable 
from  the  instrument  itself."     Civ.  Code  Dak.  1877,  §§  925,  1878. 

By  the  subject-matter  of  this  contract,  which  is  the  delivery  and 
milling  of  ore  from  the  Eeets  mine ;  by  the  description  of  Whitney, 
both  in  the  body  of  the  contract  and  in  the  signature,  as  superintend- 
ent of  the  Eeets  Mining  Company;  and  by  the  use  of  the  words  "par- 
ties of  the  first  part,"  which  are  applicable  to  a  company  and  not  to 
a  single  individual, — ^the  contract  made  by  the  hand  of  Whitney 
clearly  appears  upon  its  face  to  have  been  intended  to  bind,  and 
therefore  did  bind,  the  company;  and,  upon  proof  that  Post  was  a 
partner  in  the  company,  bound  him.  WMtn^  v.  Wyman,  101  U.  S. 
892;  Hitchcock  v.  Buchanan,  106  U.  S.  416;  Ooodenough  <y.  Thayer, 
182  Mass.  162. 

The  order  sustaining  Post's  demurrer  to  the  original  complaint 
gave  the  plaintiff  leave  to  amend,  and  did  not  preclude  the  plaintiff 
from  renewing,  nor  the  eourt  from  entertaining,  the  same  question  of 
law  upon  a  fuller  development  of  the  facts  at  the  trial  on  the  amended 
eomplaint.     Colder  v.  Hai/ne$,  1  Alien,  887. 

Judgment  affirmed. 
T.»— 61 
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WssTBBN  Fao.  B.  Co.  and  another  v.  JJanrno  Statbs.  I 

(May  7, 1883.) 

MrazBiLi.  Lvtn»— GnAim  to  TTriom  Pacific,  Oebtbai.  PAcmc,  aitd  WEaxEBH 
Faoh'io  Railroad  Comfahibs — Vaoatino  Patent— Evtdbkob 

OF  AUTHOSIZATIOK  OF  BUTT  BT  AtTOBNBT  QXS- 

KKAIr— Ikkocskt  Pdsohabeb. 

Appeal  from  the  Gireait  Court  of  the  United  States  for  the  District 
of  California. 

Henry  Beard,  for  appellants. 

Asstl  Atty.  Gen.  Maury,  for  appellee. 

MnxBB,  J.  John  M.  Coghlan,  district  attorney  of  the  United  States 
for  the  district  of  California,  on  behalf  of  the  United  States,  brought 
the  bill  in  this  case  in  the  circuit  court  of  that  district  against  the 
Western  Pacific  Bailway  Company  and  Charles  McLaughlin  to  set 
aside  a  patent  of  the  United  States  conveying  to  the  railroad  com-  i 

pany  the  N.  E.  ^  of  section  29,  township  one  (1)  N.,  range  one  (1) 
E.  of  Mount  Diabolo  meridian.  This  patent  was  made  under  the 
acts  of  congress  granting  land  to  the  Union  Pacific,  Central  Pacific, 
and  Western  Pacific  Bailroad  Companies  to  aid  in  building  a  road 
from  the  Missouri  river  to  the  Pacific  ocean.  The  acts  of  congress 
granted  to  each  company  the  alternate  sections  within  certain  limits 
on  each  side  of  its  road,  and  authorized  the  issue  of  patents  for  the 
same  when  the  work  was  done  and  the  sections  ascertained.  But 
they  ezcepiied  out  of  this  grant,  among  others,  such  sections  or  parts 
of  sections  as  were  mineral  lands.     The  bill  in  this  case  alleges,  as  ! 

the  reason  for  vacating  and  setting  aside  the  patent,  that  the  quarter 
section  in  question  is  mineral  land;  that  it  was  so  at  the  time  of  the  j 

grant,  and  was  known  to  be  so  when  the  patent  issued,  which  was  so  j 

issued  without  authority  of  law  by  inadvertence  and  mistake.  The 
patent  itself  is  not  in  the  record  as  an  exhibit,  or  as  part  of  the  evi- 
dence. The  Western  Pacific  Bailroad  Company,  to  whom  it  was 
issued,  though  made  defendant  in  the  bill,  was  not  served  with  the 
subpcBna  and  did  not  appear.  McLaughlin,  the  only  defendant  who 
did  appear,  defends  as  purchaser  two  degrees  removed  from  the  com- 
pany. Instead  of  a  general  replication  to  McLaughlin's  answer,  the 
reply  is  an  amendment  to  the  original  bill.  The  whole  record  is  so 
imperfect,  and  the  case  so  obscurely  presented,  that  we  feel  tempted 
to  dismiss  it. 
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Waiving,  however,  these  objections,  there  is  enough  to  enable  as 
to  consider  the  two  principal  errors  assigned  by  appellant.  The  first 
of  these  is  that  there  is  no  sufficient  evidence  that  the  suit  was  insti- 
tuted under  the  authority  of  the  attorney  general,  according  to  the 
principle  established  in  the  case  of  U.  S.  t.  Throcktnorton,  98  U.  S. 
61.  To  this  it  may  be  answered  that  the  objection  was  not  raised  in 
this  case  in  the  court  below  as  it  was  in  that ;  that  the  case  is  argued 
in  this  court  on  behalf  of  the  government  by  the  assistant  attorney 
general,  who  files  in  the  court  a  certified  copy  of  the  order  of  the 
attorney  general  directing  the  district  attorney  to  bring  the  suit  in 
the  circuit  court,  as  requested  by  the  secretary  of  the  interior.  We 
think  the  decree  of  that  court,  under  these  circumstances,  can  hardly 
be  reversed  now,  on  this  ground,  taken  here  for  the  first  time. 

The  other  objection  to  the  decree  in  favor  of  the  United  States  is 
that  the  evidence  does  not  establish  as  a  fact  that  the  land  in  contro- 
versy was  mineral  land  when  the  patent  iersued.  An  examination  of 
the  evidence  on  this  subject  convinces  us  that  the  circuit  judge  was 
right  in  holding  that  it  was.  It  is  satisfactorily  proven,  as  we  think, 
that  cinnabar,  the  mineral  which  carries  quicksilver,  was  found  there 
as  early  as  1863 ;  that  a  man  named  Powell  resided  on  the  land  and 
znined  this  cinnabar  at  that  time,  and  in  1866  established  some  form 
of  reduction  works  there;  that  these  were  on  the  ground  when  appli- 
cation for  the  patent  was  made  by  defendant  McLaughlin  as  agent  of 
the  Western  Pacific  Railroad  Company,  and  that  these  facts  were 
known  to  him.  He  is  not,  therefore,  an  innocent  purchaser.  Con- 
curring as  we  do  with  the  circuit  court  in  the  result  arising  from  the 
evidence,  we  do  not  deem  it  necessary  to  give  in  this  opinion  a  detailed 
examination  of  it.  This  being  the  first  case  of  the  kind  in  this  court, 
a  class  of  cases'  which  may  possibly  be  indefinitely  multiplied,  it  is  to 
be  regretted  that  it  was  not  more  fully  presented  in  the  circuit  court. 
Many  interesting  questions  might  arise  in  this  class  of  cases  not 
proper  to  be  considered  in  this  case.  For  instance,  the  nature  and 
extent  of  mineral  found  in  the  land  granted  or  patented  which  will 
bring  it  within  the  designation  of  mineral  land  in  the  various  acts  of 
congress,  in  which  it  is  excepted  out  of  grants  to  railroad  companies 
and  forbidden  to  be  sold  or  pre-empted  as  ordinary  or  agricultural 
lands  are. 

Suppose  that  when  such  land  has  been  conveyed  by  the  government 
it  is  afterwards  discovered  that  it  contains  valuable  deposits  of  the 
precious  metals,  unknown  to  the  patentee  or  to  the  officers  of  the  gov- 
ernment at  the  time  of  the  conveyance,  will  such  subsequent  dis- 
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ooveij enable  the  goTemment  to  sustain  a  suit  to  set  aside  the  patent 
or  the  grant  ?  If  so,  what  are  the  rights  of  iimooent  purchasers  from 
the  grantee,  and  what  limitations  exist  upon  the  exercise  of  the  gov- 
ernment's right  ?  We  can  answer  none  of  these  questions  here,  and 
can  only  order  that  the  decree  below  be  affirmed. 


(108  U.  &  4SI) 

Hawkihs  and  another,  as  Assignees,  etc.,  and  others,  as  Trustees, 
etc.,  V.  Blakb  and  others. 

(May  7, 1883.) 

Will  Oornnrnmo  as  ah  Appoiktmxnt— ABMrmKO  Partt  to  Sirrr— Enthbihs 
Dbobbb  ih  PuaavASGR  of  Maitoatb  of  Sufskks  Coobt — 

DXOBEK  AFFIBMSD. 

Tha  decree  of  the  circuit  court  rendered  in  pursuance  of  the  mandate  of  this  court, 
upon  the  reversal  of  the  decree  on  the  former  appeal,  upon  examination  appear- 
ing to  have  been  entered  in  accordance  with  the  judgment  of  this  court  and 
the  subsequent  agreement  of  the  parties  to  the  suit,  is  affirmed. 

Blakg  V.  HaukiM,  98  U.  8.  316,  explained. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  North  Carolina. 

A.  S.  Merrimon  and  Thot.  C.  FvMer,  for  appellants. 

John  W.  Hinsdale  and  S.  F.  PhiUipa,  for  appellees. 

Matthbws,  J.  A  former  appeal  in  this  cause  was  disposed  of  by 
this  oourt  by  a  decision  reported  in  Blake  v.  Hawkiru,  98  U.  S.  316, 
to.  which  reference  is  made  for  a  full  statement  of  the  case  as  then 
presented.  The  final  decree  of  the  circuit  court,  there  reviewed,  was 
reversed,  and  the  cause  was  remanded  with  directions  to  take  fur- 
ther proceedings  and  enter  a  decree  in  accordance  with  the  opinion 
of  the  court  as  then  declared.  The  subsequent  proceedings  and  de- 
cree, upon  the  mandate  of  this  court,  are  now  brought  here  for  review, 
on  the  ground  that  they  do  not,  in  several  particulars,  conform  to 
that  mandate. 

A  brief  statement  of  the  ease  will  suffice  to  explain  and  adjust  the 
remaining  controversy. 

The  complainants  below  were  the  appellants  from  the  first  decree, 
and  are  now  appellees.  They  are,  of  the  next  of  kin  of  Frances  Dev- 
ereux,  entitled  to  a  share  of  the  residue  of  her  personal  estate  undis- 
posed of  by  her  vrill.  The  object  of  the  bill  was  to  obtain  an  account 
of  that  estate  from  Thomas  P.  Devereux,  as  executor  de  son  tort,  in- 
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eluding  a  fund,  being  part  of  a  sam  of  $50,000  originally  charged 
upon  real  estate  oonveyed  to  Thomas  P.  Deverenx  by  Frances  Dever> 
enx,  in  case  she  should  appoiilt  the  same  by  will  or  otherwise,  and 
whioh,  it  is  claimed  by  the  oomplainants,  she  had  appointed  by  her 
will  to  her  exeoators.  The  estate  of  Thomas  P.  Devereux  passed, 
by  his  bankruptcy,  to  assignees  and  trustees,  including  the  lands  on 
which  the  fund  in  question,  alleged  to  have  been  the  subject  of  the 
appointment,  had  been  charged.  These  assignees  and  trustees  were 
defendants  below,  and  are  now  appellants. 

The  ohai^e  upon,  the  lands  oonveyed  to  Thomas  P.  Devereux  in* 
eluded  an  annuity,  during  the  life  of  Frances  Devereux,  payable  to 
herself,  of  $8,000,  being  6  per  cent,  on  the  principal  sum ;  and  as  to 
the  principal  sum,  the  language  of  the  deed  was  "that  the  said 
Thomas  P.  Deverenx,  his  heirs  or  assigns,  shall  invest  for,  or  pay  to, 
the  said  Frances,  at  such  times,  in  such  proportions,  and  in  such 
manner  and  form  as  she  shall  direct  and  require,  to  and  for  her  own 
sole  and  separate  use,  and  subject  to  her  own  disposal  by  will,  deed, 
or  writings  in  nature  thereof,  or  otherwise,  to  aU  intents  and  purposes 
(notwithstanding  her  coverture)  as  if  she  were  a  feme  sole  and  unmar* 
ried,  the  sum  of  $50,000 ;  but  if  the  said  sum  of  money,  or  any  part 
thereof,  shall  remain  unpaid,  or  shall  not  be  invested  during  her  life, 
and  if  the  said  Frances  shall  not  by  deed  or  will  or  writing  in  nature 
thereof,  or  by  some  other  act,  give,  grant,  dispose,  or  direct  any  pay- 
ment, investment,  or  application  of  the  same,  then  the  said  sum  of 
money,  or  so  much  thereof  as  shall  remain  not  paid,  given,  granted, 
disposed,  or  directed  to  be  invested,  paid,  or  applied,  shall  be  con- 
sidered as  lapsing  and  the  charge  thereof  as  extinguished  for  the 
benefit  of  the  said  Thomas."  In  her  will,  among  other  bequests,  was 
one  of  $7,500  to  Thomas  P.  Devereux,  in  trust,  to  apply  the  income 
on  the  same  annually  to  the  payment  of  certain  annuities  and  char- 
ities therein  specified.  There  was  no  residuary  clause.  Thomas  P. 
Devereux,  though  named  as  executor  in  his  mother's  wiU,  did  not 
qualify  as  such ;  but,  after  her  death,  paid  off  the  legacies  mentioned 
and  took  possession  of  a  large  part  of  her  personal  estate,  so  as  to  be- 
come chargeable  therefor  as  executor  de  son  tort.  The  estate  of 
Frances  Devereux  is  represented  by  an  administrator  de  bonis  rum 
with  the  will  annexed. 

The  decree  of  the  circuit  court  in  1874,  which  was  the  subject  of 
the  former  appeal,  declared,  among  other  things : 

(1)  That  Frances  Devereux  did  nob  by  her  last  will  appoint  the  fund  of 
$50,000,  charged  upon  the  land,  <*  to  be  part  of  her  general  personal  estate  in 
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the  hands  of  her  execntois;  nor  appoint  the  said  funds  at  all,  except  so  far  as 
it  la  necessary  to  resort  to  the  same  to  pay  oft  the  pecuniary  legacies  be- 
queathed by  her  in  her  said  will,  after  exhausting  for  that  purpose  what  re- 
mains of  her  personal  assets,  after  payment  of  her  debts  and  general  expenses 
and  the  costs  of  administering  her  estate." 

(2)  That  the  complainants  were  not  entitled  to  any  account  of  the  fund  of 
850,(XX),  except  for  the  purpose  of  determining  the  amount  in  arrears  of  the 
annuity  of  83,000  during  the  life-time  of  Thomas  Devereux,  unexpended,  of 
which  unexpended  balance,  and  of  the  remainder  of  her  personal  estate  which 
came  to  the  hands  of  Thomas  P.  Devereux,  they  are  entitled  to  an  account. 

(8)  That  in  taking  that  account,  the  assignees  in  bankruptcy  are  entitled 
to  be  credited  with  the  amounts  which  Thomas  P.  Devereux  expended  in  pur- 
chasing the  pecuniary  legacies  bequeathed  by  Fraiices  Devereux. 

A  statemeat  of  that  accoaut  was  agreed  upon,  which  showed  that, 
at  the  date  of  his  bankruptcy.  May  31,  1868,  Thomas  P.  Devereux 
was  chargeable  with  $41,633  of  the  general  personal  assets  of  his 
mother's  estate,  after  payment  of  debts,  funeral  expenses,  and  costs 
of  administration,  including  interest  to  that  date;  and  that  he  was 
entitled  to  credit  for  $39,466.58,  which  included  interest  to  thQ  same 
date,  for  the  amount  expended  by  him  in  payment  or  purchase  of  the 
pecuniary  legacies  under  the  wUl,  leaving  a  balance  due  from  him  of 
$2,166.42,  of  which  the  complainants  were  entitled  to  one-third, 
or  $722.14,  for  which,  aocordingly,  a  decree  was  entered  in  their 
favor. 

In  reversing  this  decree,  this  court  said.  (98  U.  8.  328 :) 

"  Whether,  if  the  fund  which  remained  in  the  hands  of  Thomas  P.  Devereux 
at  the  death  of  the  testatrix  had  exceeded  the  sum  required  to  pay  the  legacies 
given  by  her  will — that  is  to  say,  the  sum  of  828,500 — the  will  would  have 
l>een  a  complete  execution  of  the  power,  covering  the  whole  fund,  or  only  a  par- 
tial appointment  of  so  much  as  was  needed  to  pay  those  legacies,  it  is  unneces- 
sary for  us  now  to  decide.  In  the  view  which  we  take  of  the  other  questions 
involved  in  the  case,  that  fund  had  been  reduced-  so  far  that  there  was  not 
more  than  enough  remaining  subject  to  the  power  to  pay  the  sums  bequeathed 
by  the  will.  Tlie  execution  was  therefore  complete,  and  it  appointed  the 
whole  fund  to  the  executors  of  this  will,  who  took  it  under  the  appointment 
as  part  of  the  personal  estate  of  the  appointor.    *    *    *" 

There  was,  therefore,  error  in  the  decree  of  the  circuit  court,  so  far 
as  it  adjudged  that  the  testatrix,  Frances  Devereux,  did  not  appoint 
to  her  executors  the  fund  over  which  she  had  the  power  of  appoint- 
ment, "except  so  far  as  it  is  necessary  to  resort  to  the  same  to  pay 
off  the  pecuniary  legacies  bequeathed  by  her  in  her  said  will,  after  ex- 
hausting for  that  purpose  what  remains  of  her  general  assets  after 
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payment  of  her  debts  and  faneral  expenses  and  the  costs  of  adminis- 
tering her  estate." 

After  noticing  and  disposing  of  other  assignments  of  error,  not 
material  now  to  be  repeated,  the  judgment  of  the  court  concludes  as 
follows : 

"Our  conclusion,  therefore,  is,  after  reviewing  the  whole  case,  that  there 
has  been  no  error  committed,  except  the  single  one  which  we  first  noticed. 
For  that,  hovrever,  the  decree  of  the  circuit  court  muat  be  reversed,  and  the 
case  sent  back  with  instructions  to  direct  a  new  accounting,  and  to  enter  a 
decree  in  conformity  with  this  opinion." 

The  mandate  of  this  court  was  entered  of  record  in  the  circuit  court 
at  the  June  term,  1879;  and  thereupon  Louisa  N.  Taylor  filed  her 
petition  praying  to  be  made  a  party,  for  the  purpose  of  asserting  her 
right  to  receive  the  value  of  two  annuities  to  which  she  claimed  to  be 
entitled, — one  of  $50  per  annum  out  of  the  fund  of  $7,500  bequeathed 
to  Thomas  P.  Devereux  in  trust  for  herself  and  others;  and  one  of 
$150  per  annum,  which,  by  the  will  of  Frances  Devereux,  was  directed 
to  be  paid  out  of  the  funds  arising  from  the  sale  of  certain  slaves  and 
a  house  and  lot  in  Chapel  Hill,  it  being  alleged  in  her  petition  that 
Thomas  P.  Devereux  had  sold  the  house  and  lot,  received  the  pro- 
ceeds, and  converted  the  slaves  to  his  own  use.  Service  of  this  pe- 
tition was  accepted,  and  it  was  agreed  that  it  might  be  heard  at  the 
same  term,  if  practicable.  The  assignees  in  bankruptcy  filed  their 
answer  to  it,  pleading  the  statute  of  limitations,  alleging  that  the 
fund  of  $7,500  had  been  raised,  and  that  the  lands  of  Thomas  P. 
Devereux  were  discharged  from  its  payment,  denying  that  the  $150 
annuity  was  a  charge  on  those  lands,  but  upon  the  house  and  lot  in 
Chapel  Hill,  which  sold  for  only  $45,  and  the  slaves  which  it  is  al- 
leged were  not  sold  by  Thomas  P.  Devereux,  but  lost  by  the  result  of 
the  war,  etc.  It  was  thereupon  agreed  by  the  parties  to  waive  the  tak- 
ing of  the  account  ordered  by  the  mandate  of  this  court,  and  that  "the 
balance  charged  on  the  land  of  Thomas  P.  Devereux,  and  which  Mrs. 
Prances  Devereux  had  not  disposed  of  during  her  life,  and  which  by 
her  will  she  appointed  to  her  executors,  was  on  the  third  (3d)  of  June, 
1849,  the  date  of  her  death,  the  sum  of  ($21,627.67)  twenty-one  thou- 
sand five  hundred  and  twenty-seven  dollars  and  sixty-seven  cents." 

The  facts  in  regard  to  the  legacy  of  $7,500  to  Thomas  P.  Devereux 
in  trust,  and  the  interest  therein  of  Louisa  N.  Taylor,  were  also  agreed 
upon. 

It  was  further  agreed  that  a  certain  account,  D,  theretofore  taken, 
'  of  the  general  personal  assets  of  Frances  Devereux,  filed  at  June 
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term,  1874,  was  correct,  except  that  the  aBsignees  in  banktnptey  in- 
eisted  on  an  exception  to  the  extent  that  Thomas  P.  Deverenx  is 
chargeable  only  with  one-half  the  valne  of  the  slaves,  being  $9,995.50, 
with  interest  thereon  to  the  amount  of  $9,828.57,  instead  of  with  the 
full  amount  charged;  while  the  complainants  insisted  that  the  cor- 
rectness of  that  aoconnt  had  been  finally  agreed  to  and  settled  at  the 
June  term,  1874,  but  that  otherwise  the  aoconnt  was  in  all  respects 
correct. 

At  the  November  term,  1879,  the  final  decree  was  made,  trom 
which  the  present  appeal  is  taken.  The  first  seven  of  the  declara- 
tions in  that  decree  specifically  follow  the  mandate  of  this  eonrt,  and 
the  agreement  of  the  parties  as  to  the  state  of  the  aooonnts,  OTermling 
the  exception  of  the  assignees  in  bankruptcy  to  the  account,  D,  charging 
Thomas  P.  Devereux  vrith  the  value  of  all  the  slaves  which  came  to 
his  hands  after  the  death  of  Mrs.  Devereux;  and  in  this,  we  think, 
there  is  no  error. 

The  decree  then  proceeds  as  follows : 

"(8)  It  is  further  declared  that  the  said  Thomas  P.  Deverenx  never  raised 
and  appropriated  the  )>7,500  appointed  to  him  in  trnst  by  the  will  of  the  said 
Frances  out  o  lis  lands,  conveyed  to  him  by  the  aforesaid  deed  of  July  3, 
1839,  and  that  all  the  annuitants  provided  for  by  said  appointment  of  97,500 
are  dead  or  have  abandoned  their  claims,  except  Louisa  N.  Taylor,  who  is  still 
living;  and  that  none  of  said  annuities  have  been  paid  since  the  first  day  of 
January,  1863,  except  the  annuity  to  the  said  Louisa  N.  Taylor,  which  was 
paid  by  the  said  Thomas  P.  Devereux  up  to  the  first  day  of  January,  1867;  and 
the  court  doth  declare  that  there  is  a  resulting  trust  for  one-third  of  said  sum 
of  97,500,  and  interest  thereon  from  the  first  day  of  January,  1863,  to  the 
plaintiffs,  subject,  however,  to  the  said  Louisa  K.  Taylor's  claim  for  the  value 
of  her  annui^  of  950  per  annum,  one-third  of  which  value  falls  upon  the 
plaintiff's  share  of  said  resulting  trust;  which  said  claims  of  the  said  Louisa 
N.  and  the  said  plaintiffs  are  first  liens  upon  the  lands  of  the  said  Thomas  P. 
Devereux,  or  the  proceeds  thereof,  in  the  hancts  of  the  defendants,  in  the  rel- 
ative order  in  which  said  claims  are  last  herein  stated,  and  are  to  be  first  paid 
in  full  by  the  defendants  with  and  out  of  the  proceeds  of  said  lands. 

"  (9)  It  is  further  declared  that  the  said  Thomas  P.  Devereux,  before  Novem- 
ber, 1852,  pjircbased  up  all  the  other  pecuniary  legacies  bequeathed  by  the 
will  of  the  said  Frances,  and  after  said  purchase,  and  before  the  day  and  date 
last  aforesaid,  converted  to  his  own  use  all  the  general  personal  assets  of  the 
said  Frances  specified  in  section  7  of  this  decree  as  amounting,  on  the  thirty- 
first  day  of  May,  1868,  to  forty-one  thousand  six  hundred  and  thirty-three 
dollars,  ($41,633,)  claiming  the  same  to  belong  to  him  to  satisfy  the  said  pecu- 
niary legacies  and  the  aforementioned  sum  of  $7,500;  and  the  court  doth  de- 
clare that  the  annuity  of  $150  per  annum  bequeathed  by  the  will  of  the  said 
Frances  to  the  said  Louisa  N.  Taylor  was  and  is  a  first  lien  on  said  sum  of 
$41,633  of  general  assets,  and  ought  to  have  been  first  paid  thereout,  and  that 
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tbe  plaintiffs  ought  to  ^ve  been  paid  one-third  of  said  sum  of  general  as- 
sets, subject  to  the  burden  of  one-third  of  the  annuity  of  9150  per  annunt 
to  the  said  Louisa  N.  Taylor;  and  that  the  said  pecuniary  legacies  pur- 
chased by  the  said  Thomas  P.  Deveremc  an  aforesaid,  and  the  aforesaid  sum 
of  $7,500,  ought  to  have  been  paid  out  of  the  fund  charged  and  appointed  by 
the  last  will  and  testament  of  the  said  Frances  Devereux  on  and  out  of  the 
lands  of  the  said  Thomas  P.  Devereux,  and  the  money  to  satisfy  the  same 
ought  to  have  been  raised  on  and  out  of  said  lands,  and  that  said  lands  were 
exonerated  from  said  burden  by  the  use  by  the  said  Thomas  P.  Devereux  of 
the  general  personal  assets  aforesaid,  whereby  the  plaintiffs  have  become  en- 
titled to  have  their  aforesaid  one-third  of  said  general  personal  assets,  burdened 
as  aforesaid,  paid  out  of  the  proceeds  of  said  lands  in  the  bands  of  the  defend- 
ants, and  the  said  Louisa  N.  Taylor  has  become  entitled  to  have  the  value  of 
her  aforesaid  annuity  of  $150  per  annum  paid  to  her  out  of  the  said  proceeds 
of  the  said  lands,  and  in  preference  to  the  said  claim  of  the  plaintiffs ;  and  it 
is  declared  by  the  court  here  that  the  last  aforesaid  claim  of  the  said  Louisa 
N.  Taylor  is  a  third  lien  upon  the  said  proceeds  of  lands  in  tbe  bands  of  the 
defendants,  and  the  last  aforesaid  claim  of  tlie  plaintiffs  is  a  fourth  lien  on  the 
same,  and  that  both  of  said  claims  are  to  be  paid  by  the  defendants  out  of  ^aid 
proceeds  in  the  relative  order  in  which  the  same  are  next  hereinbefore  stated 
in  full.  If  the  said  proceeds  shall  be  sufficient  to  pay  both  of  tbe  same  tn  full, 
and  if  not  sufficient  then  the  claim  of  the  Sidd  Louisa  N.  is  to  be  paid  in  full, 
and  the  claim  of  the  plaintifb  shall  be  paid  as  far  as  said  proceeds  shall  ex. 
tend  to  satisfy  the  sam& 

"(10)  All  the  parties,  plaintiff  and  defendant,  having,  at  June  term,  A.  D. 
1879,  of  this  court,  filed  an  agreement  in  writing  waiving  any  further  account, 
and  ascertaining  the  balance  charged  on  the  lands  of  Thomas  P.  Devereux, 
for  the  benefit  of  Frances  Devereux  at  the  date  of  her  decease,  in  the  words 
and  figures  following,  to-wit: 

" '  In  this  cause  the  mandate  from  the  supreme  court  of  the  United  States 
is  filed,  and  to  avoid  the  expense  and  delay  incident  to  talcing  the  account  or- 
dered and  directed  herein  by  the  decision  and  decree  of  said  court,  and  because 
from  the  accounts  already  heretofore  taken  in  this  canse  the  parties  are  able 
to  ascertain  by  agreement  all  the  results  necessary  for  the  final  determination 
of  this  cause,  without  the  new  accounting  directed  by  said  decree  of  supreme 
court,  by  consent  of  all  the  parties,  plaintiff  and  defendant,  herein,  all  further 
account  herein  is  waived,  and  it  is  agreed  that  the  balance  charged  on  tlie 
land  of  Thomas  P.  Devereux,  and  which  Mrs.  F.  Devereux  had  not  disposed 
of  during  her  life,  and  whicli,  by  her  will,  she  appointed  to  her  executors,  was, 
on  the  third  day  of  June,  1849,  the  date  of  her  death,  the  sum  of  twenty-one 
thousand  five  hundred  and  twenty-seven  dollars  and  sixty-seven  cents,  ($21,- 
527.67.)' 

.  "  (11)  And  the  said  Louisa  N.  Taylor  having,  at  Jnne  term,  1879,  of  this 
court,  filed  a  petition  to  be  made  a  party  to  this  cause  and  to  assert  her  rights 
in  the  premises,  and  having  at  said  term,  by  the  consent  of  all  the  parties, 
plaintiff  and  defendant,  herein  been  made  a  party  hereto,  and  it  appearing  to 
the  court  that  said  Louisa  N.  Taylor,  on  the  twenty-sixth  of  March,  1869,  be- 
fore tbe  register  in  banlcruptcy  proved  and  filed  her  claim  on  account  of  the 
legacy  hereinbefore  named  against  the  estate  of  said  bankrupt,  Thomas  P. 
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Devereux,  as  s  debt  seenred  by  lien  on  the  lands  of  the  said  Thomas  P.  Dev- 
ereux,  to  the  amount  of  $2,926.12,  with  interest,  and  the  plaintiffs  having 
here  in  open  court  assented  to  the  payment  of  said  claim  in  the  manner  spec- 
ified and  directed  in  this  decree^  the  court  doth  declare  that  there  is  now  due 
to  the  said  Louisa  N.  Taylor  upon  the  $50  annuity,  the  sum  of  81,196.45,  with 
interest  on  8726.53  from  November  24, 1879,  and  upon  the  8150  annuity,  the 
sum  of  83,413.40,  with  interest  on  82,179.69  from  November  24, 1879,  charged 
as  hereinbefore  declared. 

"And  thereupon,  it  being  obvious  to  the  court  that  a  new  reference  and  fur- 
ther account  in  the  premises  is  entirely  useless  and  unnecessary,  it  is  tinally 
ordered,  adjudged,  and  decreed  that  the  said  Louisa  N.  Taylor  recover  of  the 
defendants,  William  J.  Hawkins  and  Walter  Clark,  assignees  in  bankruptcy 
of  the  estate  and  effects  of  Thomas  P.  Devereux,  deceased,  a  bankrupt,  and 
of  the  said  Walter  Clark  and  the  defendant  John  Devereux,  substituted  trus- 
tees for  Thomas  P.  Devereux,  deceased,  under  the  deed  for  the  Pollock  land  of 
July  3,  1839,  the  snm  of  (81,196.45)  eleven  hundred  and  ninety-six  dollars 
and  forty-five  cents,  with  interest  on  8726^3  thereof,  from  twenty-fourth  No- 
vember, 1879,  nntil  paid,  to  be  paid  and  satisfied  out  of  the  proceeds  of  the 
salM  of  the  said  Pollock  lands,  in  their  hands,  respectively,  first,  and  in  pref- 
erence to  all  other  claims  against  said  proceeds;  and  that  the  plaintiffs,  Grin- 
fill  Blake  and  Elizabeth  J.,  his  wife,  and  John  Townsend  and  Georgiana  P., 
his  wife,  do  recover  of  the  said  defendants,  Hawkins,  Clark,  and  Devereux, 
assignees  and  trustees,  as  aforesaid,  the  sum  of  (84,569.73)  forty-five  hundred 
and  sixty-nine  dollars  and  seventy-three  cents,  with  interest  on  82,468.34 
thereof  tiom  the  twenty-fourth  November,  1879,  until  paid,  to  be  paid  out  of 
said  proceeds  of  said  sales  of  said  Pollock  lands  in  their  hands,  respectively, 
and  next  in  order  of  preference. 

"And  that  the  said  Louisa  N.  Taylor  do  recover  of  the  said  defendants, 
Hawkins,  Clark,  and  Devereux,  assignees  and  trustees  as  aforesaid,  the  snm 
of  (83,413.40)  three  thousand  four  hundred  and  thirteen  dollars  and  forty 
cents,  with  interest  on  (82,179.59)  twenty-one  hundred  and  seventy-nine  dol- 
lars and  fifty-nine  cents  thereof  from  the  twenty-fourth  November,  1879,  un- 
til paid,  to  be  paid  and  satisfied  out  of  said  proceeds  of  said  sales  of  said  Pol- 
lock lands  in  their  bands,  respectively,  and  next  in  order  of  preference. 

"And  that  the  plaintiffs.  Grinfill  Blake  and  Elizabeth  J.,  his  wife,  and 
John  Townsend  and  Georgiana  P.,  his  wife,  do  recover  of  the  said  defendants, 
Hawkins,  Clark,  and  Devereux,  trustees  and  assignees  as  aforesaid,  (821,- 
200.46,)  twenty-one  thousand  two  hundred  doUars  and  forty-six  cents,  with  in- 
terest on  813,877.66  thereof  from  the  twenty-fourth  day  of  November,  1879, 
until  paid,  to  be  paid  and  satisfied  out  of  the  said  proceeds  of  the  said  sales  of 
the  said  Pollock  lands  in  their  hands,  respectively,  and  in  the  event  that  said 
proceeds  shall  prove  sufiBcient  to  pay  and  satisfy  said  last-mentioned  sum  in 
full,  and  if  said  proceeds  shall  not  prove  sufficient,  then  as  far  as  said  pro- 
ceeds shEdl  extend  to  satisfy  the  same. 

*  ■  That  the  costs  in  this  cause  incurred,  to  be  taxed  by  the  clerk,  be  paid  by  the 
said  defendants,  assignees,  and  trustees  as  aforesaid,  with  and  out  of  said  pro- 
ceeds of  said  sales  of  said  Pollock  lands  in  full,  and  without  reference  to  the  sat- 
isfaction of  the  four  foregoing  sums  adjudged  to  be  paid  out  of  such  proceeds." 
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It  is  now  objected  to  this  decree  that  it  is  not  warranted  by  the 
mandate  of  this  court,  in  execution  of  which  only  it  could  be  prop- 
erly made;  and  that  if  the  matters  decreed  were  open  under  the 
mandate,  they  were  adjudged  erroneously.  It  is  said,  in  the  first 
place,  that  it  was  error  to  permit  Louisa  N.  Taylor  to  become  a  party 
andiset  up  rights  not  embraced  in  the  former  decree.  The  obvious 
answer  to  this  objection  is  that  it  was  done  by  consent  of  all  parties, 
as  appears  by  the  record.  And  there  is  no  ground  on  which  the  de- 
cree in  her  favor  can  be  impugned.  Her  annuity  of  $50  per  annum 
was  expressly  payable  out  of  the  legacy  to  Thomas  P.  Devereux  in 
trust,  in  respect  to«which  his  assignees  cannot  be  beard  to  say  that 
his  land  has  been  relieved  of  the  charge  by  which  the  fund  was  to  be 
raised,  when,  in  point  of  fact,  the  fund  never  has  been  raised.  As  to 
the  annuity  of  |150,  although  payable  out  of  a  fund  expressly  desig- 
nated, it  was  a  demonstrative  legacy,  payable,  in  default  of  that  fund, 
out  of  general  assets,  and  entitled,  therefore,  to  the  benefit  of  the 
fund  of  $50,000,  converted  by  the  appointment  into  general  personal 
estate,  and  as  part  of  that  chargeable  on  the  lands  as  hereafter 
shown.  2  Wms.  Ex'rs,  pt.  3,  book  3,  c.  2,  §  3,  p.  [1160,]  (6th  Amer. 
Ed,)  1352. 

It  is  next  objected  that  the  circuit  court  below  erred  in  charging 
the  amount  found  due  to  the  appellees,  as  next  of  kin,  enthled  to 
share  the  undisposed  residue  of  the  estate  of  Frances  Devereux,  from 
the  estate  of  Thomas  P.  Devereux,  upon  his  real  estate  conveyed  to 
him  by  his  mother.  It  is  claimed  that  this  part  of  the  decree  is  not 
justified  by  the  mandate,  and  is  erroneous  on  principle.  But  this 
view,  in  our  opinion,  cannot  be  sustained.  The  very  point  of  our 
former  decision  was  that  the  appellees  were  entitled  to  an  account 
of  the  fund  of  |50,000,  or  so  much  of  it  as  remained,  as  part  of  the 
personal  estate  of  Mrs.  Frances  Devereux,  by  virtue  of  her  will,  con- 
strued as  an  appointment.  The  language  of  the  opinion  was,  (98  U. 
S.  828 :)  "We  conclude,  therefore,  that  Mrs.  Devereux's  will  was  an 
execution  of  the  power  and  an  appointment  of  the  fund  to  her  executors. 
It  converted  the  fund  into  her  own  estate,  at  least  to  the  extent  of 
$28,500,  if  there  was  so  much  of  it  remaining."  It  is  conceded  that 
the  proper  amount  of  this  fund,  according  to  the  agreement  of  the 
parties,  has  been  brought  into  account,  and  that  the  balance  decreed 
in  favor  of  the  appellees  is  the  true  amount  due  to  them  from  the  es- 
tate of  Thomas  P.  Devereux.  This  is  so,  because  the  personal  estate 
of  Mrs.  Frances  Devereux  has  been  increased,  in  the  account,  by  the 
addition  of  the  balance  of  this  fund,  according  to  the  mandate  of  this 
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oonrt.  Bat  that  fand  is  still  unooUeoted  and  is  a  lien  on  lands  of 
Thomas  P.  Devereux  in  the  hands  of  his  assignees  and  trastees. 
Why  should  not  the  security  go  with  the  debt  ?  The  debt  is  the  prin- 
cipal and  the  security  an  incident,  which  necessarily  attends  it.  It 
certainly  was  not  the  intention  of  this  court,  in  its  former  order,  to  sep- 
arate them.  And  when  it  reversed  the  decree  of  the  circuit  court  in 
order  to  award  to  the  appellees  the  benefit  of  the  fund  appointed  by 
the  will  of  Mrs.  Devereux,  to  become  part  of  her  personal  estate,  it 
meant  also  to  give  them  the  benefit  of  any  security  for  its  collection 
and  payment  that  appointment  furnished.  And  that  snch  security 
existed,  by  way  of  lien  and  charge  upon  the  land^  in  virtue  of  the  ap- 
pointment, and  inures  to  the  benefit  of  the  appellees,  as  entitled  to 
share  in  the  general  personal  estate  of  the  testatrix,  is  necessarily 
involved  in  the  former  judgment  of  this  oonrt.  For  that  judgment 
did  not  proceed,  as  seems  to  be  claimed,  on  the  ground  that  the  ap- 
pointment of  that  fund  by  the  will  was  merely  to  the  legatees,  or  to 
the  use  of  the  legatees,  under  the  will,  so  that  when  their  legacies 
were  satisfied,  no  matter  by  what  means,  the  land  was  discharged 
of  its  lien.  On  the  contrary,  that  judgment  proceeded  on  the  ground 
that  the  will  was  an  appointment  of  what  remained  of  the  fund  of 
$50,000  as  a  charge  upon  the  land,  to  the  executor  of  the  testatrix, 
so  as  to  convert  that  fund  into  part  of  the  general  personal  estate  of 
the  testatrix,  thereby  subjecting  it,  as  part  of  that  estate,  to  the 
claims  of  all  persons  entitled  to  share  in  its  distribution;  it  being  the 
intention  of  the  testatrix,  as  expressly  deduced  by  this  court  from 
the  provisions  of  the  will,  to  provide  a  fund  in  the  hands  of  her 
executors,  in  addition  to  the  personal  estate  in  possession,  adequate 
to  redeem  the  legacies  given  by  the  will,  so  as  to  exonerate  that  es- 
tate from  their  payment.  •  That  fund  was  not  a  trust,  merely  in  aid 
of  the  general  assets,  to  enable  the  latter  to  meet  the  payment  of  the 
legacies.  That  was  the  error  of  the  circuit  court  in  its  first  decree, 
for  which  it  was  reversed.  It  was,  on  the  other  hand,  as  declared  by 
this  court,  "an  appointment  of  the  whole  fund  to  the  executors  of  the 
will,  who  took  it  under  the  appointment  as  part  of  the  personal  es- 
tate." And  that  means,  just  what  the  decree  now  under  review  de- 
clares, that  it  is  appointed  to  be  raised  by  a  sale  of  the  land  on  which 
it  is  charged,  to  be  paid  into  the  estate  of  the  testatrix,  for  the  pur- 
pose of  being  distributed  to  the  appellees,  as  being  the  parties  enti- 
tled. Not  only  was  this  fund  charged  upon  the  real  estate  of  Thomas 
P.  Devereux  appointed  to  his  executors,  so  as  to  become  part  of  the 
general  personal  estate  of  Mrs.  Frances  Devereux,  so  that  in  law  the 


Digitized  by 


Google 


HAWKIHS   r.  BLAKI.  813 

whole,  inolnding  the  andiBposed-of  residae,  became  liable  to  diakiba-' 
tion  as  one  trnst  fand  for  creditors,  legatees,  and  distributees,  in  the 
order  of  legal  priority,  bat  that  order  of  priority  was  changed  by  the 
will,  bs  declared  by  this  conrt,  so  as  to  make  the  fand  charged  on 
the  land  and  appointed  by  the  will  the  primary  fand  for  the  payment 
of  the  legacies,  so  as  to  aathorize  those  entitled  to  the  general  per- 
Bonal  estate,  as  in  this  ease,  the  next  of  kin  entitled  to  the  andis- 
posed-of  residae,  to  require  that,  for  the  purpose  of  paying  their  leg. 
acies,  the  specific  fund  charged  on  the  land  and  appointed  by  the 
will  shonld  be  first  exhausted  before  resorting  to  the  general  assets 
of  the  testatrix.  This  court  expressly  so  declared  in  its  jadgment  on 
the  former  appeal.    It  said,  (98  U.  S.  827:) 

"  Turning  now  to  the  will  we  have  before  us,  two  things  are  evident.  The 
first  is  that  the  testatrix  did  not  intend  that  the  pecuniary  legacies  given  tdr 
charitable  purposes  and  to  pay  annuities  should  be  satisfied  out  of  her  own 
personal  property."  After  specifying  the  disposition  made  of  her  personal  es-. 
tate  in  possession,  the  opinion  proceeds :  "  Thus  it  appears  that  while  she  gavq 
pecuniary  legacies  amounting  in  the  aggregate  to  more  than  928,500,  she  care- 
fully withdrew  from  any  positive  application  to  their  payment  the  personal 
estate  she  owned  in  her  own  right." 

Notwithstanding  this,  Thomas  P.  Deverenx,  acting,  though  wrong- 
fully, as  executor  of  this  will,  and  chargeable  as  such,  appropriates 
the  general  personal  estate  to  his  own  ase,  to  reimburse  himself  the 
amount  which  he  had  expended  in  paying  or  porohasing  the  legacies ; 
and  thas  charges  them  upon  the  general  assets,  in  violation  of  the 
intention  of  the  will  and  the  rights  of  the  parties  who  by  law  were 
entitled  to  share  in  that  estate.  Why  are  not  the  next  of  kin  now 
entitled  to  stand  in  the  place  of  those  legatees,  in  respect  to  the 
fond  oat  of  which  they  should  have  been  paid  ?  Upon  the  familiar 
principle  of  marshaling  assets  by  means  of  subrogation,  when  a  party; 
having  a  right  to  resort  to  two  funds,  to  the  detriment  of  another,  en< 
titled  to  be  paid  oat  of  bat  one,  has  been  satisfied  ont  of  the  latter, 
the  fund  thus  exonerated  will  in  equity  be  subjected  to  the  payment 
of  the  postponed  claim.  This  is  such  a  case.  For  it  is  immaterial 
that  Thomas  F.  Deverenx  did  not  use  the  specific  property  received 
by  him  out  of  the  estate  of  Frances  Devereux  for  the  purpose  of  pay- 
ing or  purchasing  the  legacies  entitled  to  payment  ont  of  the  fund 
charged  on  his  land,  because  he  has  received  oredit,  with  the  assent 
of  the  parties  and  by  the  decree  of  the  court,  in  his  aoeonnt  of  the 
general  assets  of  that  estate,  for  the  amount  paid  by  him  on  account 
of  the  legacies.     How  can  he  say,  after  that,  that  his  real  estate  has  , 
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been  disoharged  of  the  lien  by  his  payment  of  the  legacies  ?  The  de- 
ficiency in  the  general  personal  estate  thus  created  by  him  for  the 
purpose  of  exonerating  his  land,  is,  in  equity,  something  more  than  a 
personal  claim  against  him.  It  is  entitled  to  be  supplied  out  of  the 
securities  that  attended  the  claims  which  it  was  created  to  satisfy,  and 
these  securities  are  in  equity  considered  as  subsisting  for  that  pur- 
pose. As  against  Thomas  P.  Devereuz  himself,  if  he  were  in  being 
and  in  his  own  right  defending  againstthis  claim  of  the  appellees,  the 
case  would  be  too  clear  for  argument.  What  greater  rights  have  his 
assignees  in  bankruptcy,  representing  his  general  creditors?  They 
have  come  into  possession  of  this  real  estate,  but  only  with  the  title 
'  by  which  he  held  it,  subject  to  the  specific  equity  now  asserted  against 
it;  and  in  their  hands,  as  trustees,  it  must  be  held  and  applied  to 
subserve  the  purposes  to  which  in  equity  it  is  devoted.  Those  pur- 
poses, in  our  opinion,  are  correctly  set  forth  in  the  decree  of  the  oir- 
ooit  court;  and  it  is  accordingly  affirmed. 


(107  V.  S.  478) 

WniLiAUS  V.  Jackson  and  others. 

Jaoeson  and  others  o.  Stioeney,  Adm'x,  etc. 

(April  9, 1883.) 

Debo  of  TsasT  SBcintma  NeootiajsiiS  ITotes— TRAirsFBR  of  Notbs  to  Boiia 

FiDB  POKCHASKB— RbMIABB — SBCOHD  DEBD  OF  TRUST — KoTICB — 

Pbiobttt — Dboreb  fob  Patkebt  of  Dbbt  bt 

Tbustbb  PeBBONAUiT. 

By  a  tniat  deed,  duly  recorded,  land  was  conveyed  to  the  trustees  in  fee,  and  they 
were  authorized  to  release  it  to  the  grantor  upon  payment  of  the  negotiable 
promissory  note  thereby  secured.  Before  that  note  was  paid  or  payable,  and 
after  it  had  been  negotiated  to  an  indorsee  in  good  faith  for  full  value,  a  deed 
of  release,  reciting  that  it  had  been  paid,  was  made  to  the  grantor  by  the 
trustees  and  by  the  payee  of  the  note,  and  recorded ;  and  the  grantor  executed 
and  recorded  a  like  trust  deed  to  secure  the  payment  of  a  new  note  for  money 
lent  to  him  by  another  person,  who  had  no  actual  notice  that  the  first  note  had 
been  negotiated  and  was  unpaid,  and  who  required  and  was  furnished  with  a 
conveyancer's  abstract  of  title,  showing  that  the  three  deeds  were  recorded, 
and  the  land  free  from  incumbrance,  t>efoFe  he  would  make  the  loan.  Held, 
that  the  legal  title  was  in  the  trustee,  under  the  second  trust  deed,  and  that 
the  note  thereby  secured  was  entitled  to  priority  of  payment  out  of  the  land. 

(Tpon  a  bill  in  equity  by  the  holder  of  a  debt  secured  by  deed  of  trust,  to  set  aside 
a  release  negligently  executed  by  the  trustee  to  the  grantor,  the  plaintiff  can- 
not have  a  decree  for  the  payment  of  his  debt  by  the  trustee  personally. 
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Appeals  from  the  Snpreme  Goart  of  the  District  of  Golambia. 

W.  A.  Maury,  P.  Phillips,  and  W.  H.  PhiUipt,  for  Williams. 

Ja».  S.  Edwards  and  Job  Barnard,  for  Jackson  and  others. 

John  F.  Hanna  and  Jas.  M.  Johnston,  for  Stiokney,  adm'x. 

Gbai,  J.  This  is  a  bill  in  equity,  filed  by  Benjamin  L.  Jackson 
and  others,  partners  under  the  name  of  Jackson,  Brother  Ss  Co., 
and  heard  on  the  pleadings  and  proofs,  by  which  the  material  facts 
appear  to  be  as  follows: 

On  the  flist  of  January,  1875,  Edwin  J.  Sweet  and  his  wife  purchased  and 
took  a  deed  from  Augustus  Davis  of  a  house  and  land  in  Washington, 
and  executed  and  acknowledged  a  trust  deed  thereof,  in  which  they  recited 
that  they  were  indebted  to  Augustus  Davis  in  the  sum  of  $8,000  for  deferred 
payments  of  the  purchase  money,  for  which  they  had  given  him  their  four 
promissory  notes  of  the  same  date  and  payable  to  his  order, — three  for  the 
sum  of  91,883.83  each,  and  payable  in  one,  two,  and  three  years  reapectively, 
and  one  for  the  sum  of  $2,500,  payable  in  three  years,  and  all  bearing  inter- 
est at  8  per  cent., — and  by  which  deed,  in  order  to  secure  tiie  payment  of  those 
notes  as  they  matured,  they  conveyed  tbe.land  to  Charles  T.  Davis  and  Will- 
iam Stickney,  and  the  survivor  of  them,  their  and  his  heirs  and  assigns,  in 
trust  to  permit  the  grantois  to  occupy  the  premises  until  default  in  payment 
of  principal  or  interest  of  the  notes ;  and  upon  the  full  payment  of  all  the  notes 
and  interest;  and  all  proper  costs,  charges,  and  commissions,  to  release  and 
convey  the  premises  to  Mrs.  Sweet,  her  heirs  and  assigns,  with  a  power  of 
sale  upon  default  of  payment,  and  a  provision  that  the  purchaser  at  the  sale 
should  not  be  bound  to  see  to  the  application  of  the  purchase  money.  That 
deed  of  trust  was  recorded  on  the  fourteenth  of  January,  1875.  The  notes 
secured  by  ttiat  deed  were  indorsed  by  Augustus  Davis  and  Charles  T.  Davis, 
had  on  the  margin  the  printed  words,  "Secnred  by  deed  of  trust,"  and  were, 
soon  after  their  date,  transferred  by  the  indorsers  for  full  value  and  before 
maturity  to  the  plaintiffs,  and  have  since  been  held  by  them,  except  the  one 
due  at  the  end  of  the  first  year,  which  was  paid  by  the  indorsers.  Charles  T. 
Davis  was  a  son  and  a  partner  of  Augustus  Davis,  and  was  a  broker  and  real 
estate  agent. 

On  the  fifteenth  of  September,  1876,  before  any  of  the  other  notes  fell  due, 
and  without  the  plaintifb'  knowledge,  the  trustees,  Davis  and  Stickney,  exe- 
cuted a  deed  of  release  of  the  land  to  Mrs.  Sweet,  reciting  that  the  debt  secured 
by  the  trust* deed  had  been  fully  paid  and  discharged,  as  appeared  by  the  sig- 
nature of  Augustus  Davis,  who  joined  in  the  execution  of  the  release. 

At  or  before  the  same  time.  Sweet  and  wife  employed  Charles  T.  Davis  to 
make  some  arrangement  by  which  they  could  taka  up  those  notes  and  give 
others  running  for  alonger  time.  He  went  to  Samuel  T.  Williams,  and  offered 
him  the  laud  unincumbered,  as  security  for  a  loan  of  $5,000,  payable  in  four 
years,  and  bearing  9  per  cent  interest;  and  Williams  agreed  to  make  the  loan 
if  satisfied  by  a  conveyancer's  abstract  of  title  that  the  land  was  free  of  all  in- 
cumbrance, but  not  oUierwisa. 
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On  the  tw^ty-aeventh  of  September,  1876,  «  deed  of  trnst;  containing 
provisions  like  those  in  the  first  deed  of  trust,  was  ezeoated  by  Sweet  and  wife 
to  liobert  K.  Elliott  and  Charles  T.  Davis,  to  secnre  the  payment  of  a  note  for 
•5,000  in  four  years  to  Williams,  with  interest  at  the  rate  of  9  per  cent  On 
the  twenty-eighth  of  September,  the  deed  of  release  and  the  second  deed  of 
trust  were  recorded.  Charles  T.  Davis  furnished  Williams  with  certificates  of 
a  conveyancer  that  he  had  examined  the  title  on  the  fourteenth  of  September 
and  found  it  good,  subject  to  the  first  trust  deed,  and  again  on  the  28th,  when 
the  only  changes  were  the  release  and  the  second. deed  of  trust ;  and  Will- 
iams thereupon  gave  to  Davis  his  check,  payable  to  Davis'  order,  for  $5,000, 
(which  Davis  applied  to  his  own  use,)  and  received  from  him  the  note  of  Sweet 
and  wife  for  the  same  amount,  and  the  trust  deed  to  secure  its  payment. 
Neither  Williams  nor  Sweet  and  wife  then  knew  that,  at  the  time  of  the  exe- 
cution of  the  release,  Augustus  Davis  was  not  the  holder  of  the  notes  secured 
by  the  first  trust  deed.  On  the  twenty-ninth  of  September,  Sweet  and  wife 
executed  another  trust  deed  to  Charles  T.  Davis  to  secure  the  payment  of  six 
promissory  notee  to  Augustus  Davis  for  9580.26  each,  payable  at  intervals  of 
six  months  from  their  date.  -. 

Oo  the  twenty-sevdnth  atjtif,  1877,  the  interest  due  on  the  note  to  Will- 
iams not  having  been  paid,  the  trustees,  Elliot  and  Davis,  sold  the  land  by 
auction  for  the  sum  of  $6,325  to  £11  S.  Blackwood,  who  paid  them  $1,325  in 
cash,  (which  was  applied  to  the  payment  of  the  interest  and  of  other  charges,) 
and  gave  them  bis  note  for  $5,000,  secured  by  a  trust  deed  of  the  land. 

The  bill,  which  was  against  Williams,  Sweet  and  wife,  Augustus  Davis,  and 
Blackwood  in  their  own  right,  against  Charles  X.  Davis  and  Stickney  in  their 
own  right  and  as  trusteee,  and  against  Elliott  as  trustee  only,  prayed  that  the 
release  by  Stickney  and  Charles  T.  Davis,  as  well  as  all  the  subsequent  con- 
veyances, might  be  declared  void  as  against  the  first  trust  deed,  and  the  trust 
created  by  that  deed  be  declared  to  have  priority  over  all  subsequent  incum- 
brances; that  Charles  T.  Davis  be  removed  from  his  trust  and  a  new  trustee 
be  appointed  in  bis  stead;  that  the  land  be  sold  and  the  proceeds  applied,  un- 
der order  of  the  court,  to  the  payment  of  the  notes  held  by  the  plaintiffs  and 
of  any  other  lawful  claims;  and  for  an  injunction,  a  discovery,  an  account, 
and  further  relief. 

The  judge  before  whom  the  case  was  first  heard  made  a  decree  declining  to 
set  aside  the  release  or  to  declaretfaat  the  fihit  deed  of  trust  had  priority  over 
the  second  ;  adjudging  that  the  first  'deed  of  trust  Was  fraudulently  and  neg- 
ligently released  by  Augustus  Davis  and  Charles  T.  Davis,  and  wrongfully 
and  negligently  released  by  Stickney,  and  therefore  ordering  that  the  plain- 
tiffs recover  against  Augustus  Davis,  CSiarles  T.  Davis,  Stickney,  and  Sweet 
and  wife,  the  amount  due  on  the  notes  held  by  them,  with  interest;  declaring 
that  the  note  for  $5,000,  held  by  Williams,  was  the  first  charge  on  the  land; 
and  ordering  the  land. to  be  sold,  and  the  proceeds  to  be  distributed  in  paying 
off  the  incumbrances. la  ttiaordei:  thus  established. 

The  court  at  general  term  levdrsed  those  parts  Kif  the  decree  which  declined 
to  set  aside  the  release,  and  wUoh  declared  that  Williams  was  entitled  to  pri- 
ority ;  and  also  that  put  which  adjudged  that  the  plaintiffs  recover  against 
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Stickney  the  amonnt  of  their  debt;  afiarmed  it  in  other  respects;  and  ordered 
the  proceeds  to  be  first  applied  to  the  payment  of  the  plaintifCa'  debt.  Will- 
iams appealed  from  so  mnch  of  this  decree  as  gave  priority  to  the  plaintiffs' 
claim ;  and  the  plaintiffs  appealed  from  bo  much  as  reversed  the  decree  against 
Stiduiey. 

Bj  the  statntes  regulating  the  conveyance  of  real  estate  in  the  Dis> 
trict  of  Golambia,  all  deede  of  trust  and  mortgages,  duly  acknowl- 
edged, take  effect  and  are  valid,  as  to  all  subseqaent  purobasers  for 
valuable  consideration  without  notice,  and  as  to  all  creditors,  from 
the  time  of  their  delivery  to  the  recorder  for  record;  whereas  other 
deeds,  covenants,  and  agreements  take  effect  and  are  valid,  as  to  all 
persons,  from  the  time  of  their  acknowledgment,  if  delivered  for  rec- 
ord within  six  months  after  their  execution.  Any  title-bond  or  other 
written  eontraot  in  relation  to  land  may  be  acknowledged  and  re- 
corded in  the  same  manner  as  deeds  of  conveyance;  and  the  acknowl- 
edgment duly  certified,  and  the  delivery  for  record,  of  such  bond  or 
contract,  shall  be  taken  and  held  to  be  notice  of  its  existence  to  aU 
subsequent  purchasers.     BeV.  St.  D.  C.  §§  446,  447,  449. 

The  first  deed  of  trust  from  Sweet  and  wife  did  not  give  the  trustees 
merely  a  power  to  release  the  land  on  payment  of  the  notes  secured 
thereby,  and  to  sell  on  default  of  payment;  bat  it  vested  the  legal 
title  in  them.  A  release  of  the  land  before  payment  of  the  notes 
would  be  a  breach  of  their  trust,  and  would  be  unavailing  in  equity 
to  any  one  who  had  knowledge  of  that  breach.  Im.  Co,  v.  Eldredge, 
102  U.  8.  545.  But  it  would  pass  the  legal  title.  Taylor  v.  King, 
6  Munf.  858;  Canoy  v.  Troutman,  7  Ired.  165.  The  legal  title  in 
the  land,  being  in  the  trustees  under  the  first  deed  of  trust,  passed 
by  their  deed  of  release  to  Mrs.  Sweet,  and  from  her  by  the  second 
deed  of  trust  to  the  trustees  for  Williams. 

The  first  deed  of  trust  having  been  made  to  the  trustees  therein 
named  for  the  benefit  of  Augustus  Davis,  and  to  secure  the  payment 
of  the  notes  from  the  grantors  to  him,  and  the  plaintiffs,  upon  the 
transfer  and  indorsement  to  them  of  those  notes,  having  taken  no 
precaution  to  obtain  and  put  on  record  an  assignment  of  his  rights 
in  such  form  as  would  be  notice  to  all  the  world,  the  recorded  deed  of 
release,  executed  by  him  as  well  as  by  the  trustees,  reciting  that  the 
notes  had  been  paid,  and  conveying  the  legal  title,  bound  the  plain- 
tiffs, as  well^as  himself,  in  favor  of  any  one  acting  upon  the  faith  of 
the  record  and  ignorant  of  the  real  state  of  facts.  If  the  plaintiffs 
wished  to  affect  subsequent  purchasers  with  notice  of  their  rights, 
V.2— 52 


Digitized  by 


Google 


818  SUFBEKB  OOUBT   BKPOBTKB. 

thej  should  have  obtained  a  new  oonreyance  or  agreement,  dniy  ac- 
knowledged and  recorded,  in  the  form  either  of  a  deed  from  the  orig- 
inal grantors,  or  of  a  declaration  of  trost  from  the  trustees,  or  of  an 
assignment  from  Augustus  Davis  of  his  equitable  interest  in  the 
land  as  security  for  the  payment  of  the  notes.  The  record  not  show- 
ing that  any  person  other  than  Augustus  Davis  had  any  interest  in 
the  notes,  or  in  the  land  as  security  for  their  payment,  an  innocent 
subsequent  purchaser  or  incumbrancer  had  the  right  to  assume  that 
the  trustees,  in  executing  the  release,  had  acted  in  accordance  with 
their  duty. 

Williams  is  admitted  to  have  bad  no  actual  knowledge  that  the 
notes  secured  by  the  first  trust  deed  were  held  by  the  plaintiffs,  or 
that  they  were  nupaid.  The  knowledge  of  those  facts  by  Charles  T. 
Davis,  through  whom  Williams  made  the  loan,  does  not  bind  him, 
because  upon  the  evidence  Charles  T.  Davis  appears  not  to  have  been 
his  agent,  but  the  agent  of  Sweet  and  wife.  Williams  took  every 
reasonable  precaution  that  could  have  been  expected  of  a  prudent 
man,  before  advancing  his  money  to  Charles  T.  Davis  for  Sweet  and 
wife.  He  declined  to  lend  his  money  until  after  he  had  been  for- 
nished  with  a  conveyancer's  abstract  of  title,  showing  thai  the  deed 
of  release  from  the  trustees  under  the  first  deed  of  trust,  and  from 
the  original  holder  of  the  notes  secured  thereby,  as  well  as  the  sec- 
ond deed  of  trust  to  secure  the  repayment  of  the  money  lent  by  Will- 
iams, had  been  recorded,  and  that  the  land  was  not  subject  to  any 
incumbrance  prior  to  the  second  deed  of  trust. 

It  was  suggested  in  argument  that  as  the  first  deed  of  trust  showed 
that  the  notes  secured  thereby  were  negotiable  and  were  not  yet  pay- 
able, and  that  the  land  was  not  intended  to  be  released  from  this 
trust  until  all  the  notes  were  paid,  Williams  was  negligent  in  not 
making  further  inquiry  into  the  fact  whether  they  were  still  unpaid. 
But  of  whom  should  he  have  made  inquiry  ?  The  trustees  under  the 
first  deed  and  the  original  holder  of  the  notes  secured  thereby  having 
expressly  asserted  under  their  own  hands  and  seals  that  the  notes 
had  been  paid,  and  Sweet  and  wife  having  apparently  concurred  in 
the  assertion  by  accepting  the  deed  of  release  and  putting  it  on  rec- 
ord, he  certainly  was  not  bound  to  inquire  of  any  of  them  as  to  the 
truth  of  that  fact;  and  there  was  no  other  person  to  whom  he  could 
apply  for  information,  for  he  did  not  know  that  the  notes  had  ever 
been  negotiated,  and  he  had  no  reason  to  suppose  that  they  had  not 
been  canceled  and  destroyed. 
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To  charge  Williams  with  eonstractive  notice  of  the  fact  that  the 
notes  had  not  been  paid,  in  the  absence  of  any  proof  of  knowledge, 
frand,  or  gross  or  willfnl  negKgence  on  his  part,  woald  be  inconsist- 
ent  with  the  purpose  of  the  registry  laws,  with  the  settled  principles 
of  equity,  and  with  the  convenient  transaction  of  business.  Hine  v. 
Bodd,  2  Atk.  275 ;  Joaet  ▼.  SmUh,  1  Hare,  43,  and  1  Phill.  244 ;  Agra 
Bank  v.  Barry,  Irish  R.  6  Eq.  128,  and  L.  R.  7  H.  L.  135 ;  WiUon  v. 
Wall,  6  Wall.  83;  Norman  v.  Towne,  130  Mass.  52. 

The  equity  of  Williams  being  at  least  equal  with  that  of  the  plain- 
tiffs, the  legal  title  held  for  Williams  must  prevail,  and  he  is  entitled  to 
priority.  The  decree  appealed  from  is  in  this  respect  erroneous,  and 
must  be  reversed.  But  that  decree,  so  far  as  it  refuses  relief  against 
Stickney  personally,  is  right.  The  main  purpose  of  the  bill  is  to  set 
aside  the  deed  of  release  and  to  satisfy  the  plaintiffs'  debt  out  of  the 
land.  The  attempt  to  charge  Stickney  with  the  amount  of  that 
debt,  by  reason  of  his  negligence  in  executing  the  release,  is  wholly 
inconsistent  with  this.  The  one  treats  the  release  as  void;  the  other 
assumes  that  it  is  valid.  In  the  one  view  Stickney  is  made  a  party 
in  his  capacity  of  trustee  only;  in  the  other,  it  is  sought  to  charge 
him  personally.  The  joinder  of  claims  so  distinct  in  character  and 
in  relief  is  unprecedented  and  inconvenient.  Shields  v.  Barrow,  17 
How.  130,  144;   Walker  v.  Powers,  104  U.  S.  245. 

The  result  is  that  the  decree  appealed  from  must  be  reversed,  and 
he  case  remanded  with  directions  to  enter  a  decree  in  conformity 
with  this  opinion,  and  without  prejudice  to  an  action  at  law  or  suit 
in  equity  against  Stickney. 

Decree  reversed. 

HabtiAn,  J.,  did  not  sit  in  this  case,  and  took  no  part  in  the  decis- 
ion. 

(107  U.  S.  640) 

Gaob  and  others  v.  HsBBnta  and  others. 

(May  7, 1888.) 

Patkitts— RsiasuE — Cladc8 — Validitt— Improvemknt  in  CooLtKO  Airo  Dbtino 
Meal— Patkst  fob  Oohbihatioh— ImrBDfGEMBNT. 

If  a  patent,  containing  a  single  claim  for  a  combination  of  sereral  elementi,  ii, 
within  foar  months  l>efor«  its  expiration,  reissued  and  extended,  with  the  same 
description  as  before,  but  with  two  claims,  the  one  a  repetition  of  the  original 
claim,  and  the  other  for  a  combination  of  some  of  the  elements  only,  the  reissue 
is  invalid  as  to  the  new  claim,  and  valid  as  to  the  other. 
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A  patent  for  a  comMnation  of  aereral  elements  la  not  infringed  by  wing  less  than 
all  the  elements  of  the  combination. 

In  a  patent  for  an  improyement  in  cooling  and  drying  meal  during  its  passage  from 
the  millstones  to  the  bolts,  the  claim  tras  for  the  arrangement  and  combination 
of  a  fan,  producing  a  suction  blast ;  the  meal  chest ;  a  spout  forming  a  com- 
munication  bet^eea  the  fan  and  the  meal  chest ;  a  dost  room  almve,  to  catch 
the  lighter  part  of  the  meal  tlirown  upwards  by  the  current  of  air ;  a  rotating 
spirally-flanched  shaft  in  the  meal  chest,  conveying  the  meal  to  the  elevator ; 
a  similar  shaft  in  the  dust  room,  conveying  the  meal  dust  to  the  elevator;  and 
the  elevator,  tnking  the  meal  to  the  bolts.  Within  four  montlis  before  the  ezpi- 
ration  of  the  patent,  it  was  reissued  and  extended,  with  two  claims, — the  one  a 
repetition  of  the  original  claim,  and  the  other  for  the  combination  of  the  fan, 
the  communicating  spout,  the  meal  chest  with  the  conveying  shaft  in  it,  and 
the  elevator,  but  omitting  the  dust  room  with  its  conveying  shaft.  Held,  that 
the  reissue  was  valid  for  the  old  claim  only ;  and  was  not  infringed  by  the  use 
of  the  fan,  spout,  meal  chesjt  with  its  convey  lag  shaft,  elevator,  and  dust  room, 
without  any  conveying  shaft  in  the  dust  room,  or  otner  mechanism  performing 
the  same  function. 

Appeal  from  the  Cironit  Oonrt  of  the  United  States  for  the  North- 
em  Diatriot  of  New  Tork. 

Oeo.  Harding  and  John  R.  Bennett,  for  appellants. 

B.  F.  Thmrston  and  E.  S.  Jenney,  for  appellees.  , 

Gbat,  3 .  This  is  a  bill  in  equity  for  the  infringement  of  letters 
patent  for  an  improvement  in  means  for  cooling  and  drying  meal,  re- 
issued to  John  Denchfield  and  dnly  assigned  to  the  plaintiffs.  The 
original  letters  patent  to  Denohfield  were  dated  April  20, 1868.  The 
reissued  letters  patent  were  dated  January  16,  1872,  and  extended 
for  a  period  of  seven  years  from  April  20,  1872.  The  circuit  court 
held  that  the  first  claim  of  the  reissued  patent  was  valid  and  bad 
been  infringed,  and  entered  a  decree  for  the  plaintiffs.  See  14 
Blatchf.  G.  C.  298.  The  defendants  appealed  to  this  court.  The 
original  patent  begins  by  stating  that  Denohfield  has  invented  "a 
new  and  improved  arrangement  of  means  for  cooling  and  drying  j 

meal  during  its  passage  from  the  grinding  stones  to  the  bolts."  The 
reissued  patent  omits,  in  this  connection,  the  words  "during  its  pas- 
sage from  the  grinding  stones  to  the  bolts."  But  both  the  original 
and  the  reissue,  after  referring  to  the  same  aooom'panying  drawings, 
proceed  as  follows,  the^ words  in  brackets  being  inserted  in  the  reissue 
only: 

"Tbls  invention  consists  In  the  peoaliar  arrangement  of  a  sncMon-ftui,  [con- 
veyor or]  conveyors,  and  elevators,  as  hereinafter  descril>ed,  whereby  the 
meal,  during  its  passage  from  the  grinding  stones  to  the-lralts,  is  thoroughly 
dried  and  cooled  within  a  limited  space,  the  whole  forming  a  simple  and  eco- 
nomical device." 
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Then  follows  a  description  whioh  is  the  same  in  the  original  patent 
and  in  the  reissue,  and  is  in  substance  as  follows : 

The  millstones,  A,  and  corbci^  are  arranged  in  the  ordinary  wiqr  on  the  bed, 
B.  Spouts,  C,  carry  the  meal  from  the  stones  down  into  a  chest,  D,  wtiich  is 
placed  horizontally  on  the  flooring  of  the  milL  This  chest  is  equal  in  length 
to  the  bed,  so  that  all  the  spouts  of  the  several  stones  may  communicate  with 
it;  and  it  is  divided  horizontally  lengthwise  by  a  zigzag  partition  having  open- 
ings  in  it.  Within  and  at  the  bottom  of  this  chest  is  placed  a  longitudinal 
shaft,  F,  having  a  spiral  flanch  on  it.  With  one  end  of  tills  shaft  an  elevator, 
F',  communicates,  which  discharges  its  contenta  at «,  A  fim,  Q,  is  placed  in 
a  suitable  box,  H.  This  box  communicates  with  a  spoot,  I,  the  lower  end  of 
which  communicates  with  the  chest,  D,  and  the  upper  end  with  one  end  of  a 
chest,  J,  in  the  uppermost  part  of  the  miU.  Within  that  chest  a  series  of  ver- 
tical partitions,  i,  is  so  placed  as  to  form  a  winding  passage  from  its  com- 
munication with  the  spout,  I,  to  an  opening  at  the  opposite  end  of  the  chest. 
That  chest  also  contains  a  longitudinal  shaft,  K,  having  a  spiral  flaocb  on  it 
Both  shafts,  T,  K,  are  rotated  hy  any  proper  means. 

The  rest  of  the  specification,  and  the  claim,  both  in  the  original 
patent  and  in  the  reissue,  difFering  only  by  inserting  in  the  reissue 
the  parts  printed  below  in  brackets,  are  as  follows : 

"The  operation  is  as  follows:  The  meal  passes  from  the  stones,  A,  down 
the  spouts,  C,  and  into  the  lower  part  of  the  cheet,  D,  and  is  conveyed  by  the 
spirally-flanched  shaft,  F,  into  the  elevators,  F',  the  shaft,  F.  whidi  is  a  con- 
v^or,  moving  the  meal  in  the  direction  indicated  by  the  arrows,  3.  The  meal 
is  carried  up  by  the  elevators  and  discharged  at  e  directly  into  the  bolts  or  into 
troughs,  and  may  be  conveyed  by  hopper-boys  or  any  suitable  conveying^de- 
vice  into  the  bolts.  While  the  meal  is  thus  passed  through  the  stones.  A, 
spouts,  G,  and  the  chest,  D,  a  suction  blast  is  produced  by  the  fan,  Q;  said  blast 
absorbing  the  moisture  or  vapor  which  the  meal  contains,  and  which  is  heated 
or  warmed  by  the  friction  of  the  stones,  A.  The  meal,  therefore,  is  dried  and 
cooled,  and,  in  consequence  of  the  time  consumed  during  its  passage  through 
the  spouts,  G,  and  chest,  D.  will  be  perfectly  acted  upon  by  the  blast,  so  that 
all  free  moisture  will  be  absorbed.  A  portion  of  the  flner  and  lighter  particles 
of  flour  wUl  follow  the  blast,  and  will  be  ejected  up  through  the  spout,  I,  and 
through  the  serpentine  or  winding  passage  formed  by  the  parts,  i,  and  will 
settle  in  the  outer  end  of  the  chest,  J,  and  be  conveyed  by  the  conveyor  or 
flanched  shaft,  £,  to  a  spout,  ^,  through  which  it  falls  into  the  elevators,  F', 
and  unites  with  the  meal  which  is  received  by  the  elevators  direct  from  the 
chest,  D.  [This  oompound  arrangement  for  operating  on  the  meal  while  pass- 
ing through  the  chest,  D,  and  on  the  escaped  flour  in  the  chest,  J,  returning 
the  latter  to  the  elevators,  while  it  is  extremely  well  adapted  for  large  flour- 
ing mills  running  at  high  speeds  and  with  a  strong  suction  blast,  may  not  be 
either  necessary  or  even  practicable  in  all  cases.  When  the  grinding  friction 
evolves  only  a  moderate  degree  of  beat,  the  chest,  J,  and  its  apparatus  may  be 
dispensed  with,  for,  the  blast  being  moderated  to  correspond,  so  small  a  quan- 
tity of  the  fine  flour  will  be  drawn  through  the  spout,  I,  that  such  flour  may 
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be  ejected  on  the  mill -floor,  and  be  disposed  of  in  any  convenient  way  so  as 
to  enter  the  bolts.] 

"I  do  not  claim  forcing  a  current  of  air  between  a  pair  of  millstones,  while 
the  same  is  in  operation,  for  the  purpose  of  keeping  the  stones  in  a  cool  state, 
and  preventing  the  heating  of  the  grain ;  for  such  means,  although  not  very 
efficient,  have  been  previously  used.  But  I  am  not  aware  that  parts  arranged 
as  herein  shown,  so  as  to  allow  the  meal  to  be  subjected  to  the  blast  during 
its  entire  or  nearly  entire  passage  from  the  stones  to  the  bolts,  and  insure  the 
perfect  drying  and  cooling  of  the  meal,  have  been  previously  used. 

"  I  claim,  therefore,  as  new,  and  desire  to  secure  by  letters  patent — 

"  [1.  The  arrangement  and  combination  of  the  suiition  fon,  G,  and  spout,  I, 
with  the  meal  chest,  D,  receiving  the  meal  from  the  grinding  stones,  and  pro- 
vided with  a  conveyor  shaft,  F,  and  elevator,  F',  substantially  as  and  for  the 
purpose  set  forth.] 

"  [2.]  The  arrangement  and  combination  of  the  chest[s],  D,  J,  shafts,  F,  K, 
elevators,  F',  fan,  Q,  and  spout,  I,  substantially  as  and  for  the  purpose  herein 
shown  and  deaotibed." 

No  Bew  device  was  invented  by  Denohfield,  bot  his  improvement 
consisted  in  a  new  combination  of  old  means  and  devices.  That 
combination,  as  described  in  the  specification  of  his  original  patent, 
inclndes  seven  elements,  namely : 

(1)  The  meal  chest,  D,  at  the  bottom  of  the  mill,  into  which  the  meal  falls 
through  the  spouts,  C,  from  the  millstones;  (2)  the  conveying  shaft,  F,  which 
takes  the  meal  from  this  chest  into  the  elevator,  F' ;  (3)  the  elevator,  F',  which 
carries  up  the  meal  and  discharges  it  into  the  bolts  or  hopper-boys;  (4)  the 
fan,  G,  creating  a  suction  blast,  which  cools  and  dries  the  meal  daring  its 
passage  through  the  millstones,  the  spouts,  G,  and  the  chest,  D ;  (5)  the  spout, 
I,  communicating  with  the  fan,  and  through  which  the  meal  dust,  following 
the  blast  of  air,  is  thrown  upwards  into  the  chest,  J,  at  the  top  of  the  mill ; 
(6)  the  chest,  J,  in  which  the  meal  dust  settles;  (7)  the  conveying  shaft,  K,  by 
which  the  meal  dust  is  carried  from  this  chest  into  the  elevator. 

The  only  devices,  indeed,  which  take  part  in  cooling  and  drying 
the  meal  are  the  meal  ohest  at  the  bottom  of  the  mill  with  the  rotat- 
ing shaft  in  it,  the  spout  by  which  that  cheat  communicates  with  the 
fan,  and  the  fan  itself.  The  other  chest  or  dust  room  at  the  top  of  the 
null  collects  and  saves  the  lighter  part  of  the  meal  thrown  upwards 
by  the  fan.  The  rotating  shafts  in  each  chest  convey  all  the  meal, 
after  it  has  been  cooled,  dried,  and  collected,  to  the  elevator,  and  the 
elevator  takes  it  to  the  bolts.  Bat  the  fan,  with  its  communicat- 
ing spoat  and  meal  chest,  the  dnst  room,  the  two  conveyors,  and  the 
elevator,  tend  to  one  result,  the  cooling  and  drying  of  the  meal,  with- 
out waste  or  loss,  "on  its  passage  from  the  grinding  stones  to  the 
bolts;"  "the  whole,"  as  stated  at  the  beginning  of  the  specification, 
"forming  a  simple  and  economical  device;"  and  the  single  claim  in 
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the  original  patent  is  for  the  arrangement  and  combination  of  the 
seven  elements,  designating  them  all  vith  equal  distinctness  by  ap- 
propriate letters. 

The  reissue  was  granted  more  than  18  years  and  8  months  after 
the  date  of  the  original  patent,  and  less  than  four  months  before  that 
patent  would  have  expired,  and  contains  two  claims,  the  second  of 
which  is  a  repetition  of  the  claim  in  the  original  patent. 

The  first  claim  in  the  reissue  is  for  a  combination  of  the  "fan,  G, 
and  spout,  I,  with  the  meal  chest,  D,  receiving  the  meal  from  the 
grinding  stones,  and  provided  with  a  conveyor  shaft,  F,  and  elevator, 
F';"  and  omits  all  mention  of  the  dust  room,  3,  and  its  conveyor 
shaft,  E.  This  claim,  then,  is  for  a  combination  of  five  of  the  seven 
elements  of  the  combination  for  which  the  patent  was  originally 
granted.  The  effect  is  to  enlarge  the  claim;  for,  while  the  original 
claim  was  only  for  these  five  elements  in  combination  with  the  other 
.  two  elements,  and  would  not  have  been  infringed  by  the  use  of  a  com- 
bination of  the  five  without  the  other  two,  the  new  claim  covers  a  com- 
bination of  the  five  elements,  whether  used  with  or  withont  the  two 
others.  Prouty  v.  Ruggles,  16  Pet.  386;  Vance  v.  Catnpbeli,  1  Black, 
427;  Gould  v.  Reeg,  15  Wall.  187. 

The  statute  in  force  at  the  time  of  the  issue  of  the  original  patent 
authorized  a  surrender  and  reissue  whenever  any  patent  was  "inop- 
erative or  invalid  by  reason  of  a  defective  or  insufficient  description 
or  specification,  or  by  reason  of  the  patentee  claiming  in  his  specifi- 
cation as  his  own  invention  more  than  he  had  a  right  to  claim  as  new." 
The  statute  in  force  at  the  time  of  the  reissue  made  no  change  in  this, 
except  by  striking  out  the  words  "description  or."  St.  July  4, 1836, 
c.  857,  §  13;  Rev.  Bt.  §  4916. 

The  plaintiffs  do  not  contend  that  in  the  original  specification  the 
patentee  claimed  as  his  own  invention  more  than  he  had  a  right  to 
claim  as  new;  or  that  there  is  any  defect  or  insufficiency  inany  part 
of  the  description  or  specification,  other  than  the  final  claim.  The 
descriptive  part  is,  word  for  word,  the  same  in  the  original  and  in  the 
reissue.  It  is  argued  that  the  claim  in  the  original  patent  was  too 
much  restricted  by  including  in  the  combination  elements  which  were 
no  part  of  the  real  invention,  and  that  this  mistake  might  properly 
be  corrected  in  the  reissue.  But  there  being  no  error  in  the  descrip- 
tive part  of  the  specification,  any  mistake  in  the  claim,  which  is  the 
more  important  part,  and  upon  which  other  inventors  and  the  public 
have  the  right  to  rely,  as  defining  the  limits  of  the  invention  pat- 
ented, would  be  apparent  on  the  face  of  the  patent  and  ooold  not  ea- 
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cape  the  notice  of  any  person  reading  it  with  the  least  oare  and  at- 
tention. 

It  is  plausibly  snggested  that  "the  claim  conid  be  made  perfect  in 
form,  and  consistent  with  the  description  of  all  that  portion  of  the 
apparatus  which  relates  to  the  invention,  by  simply  striking  out  the 
letter  of  designation  for  the  upper  chest,  J,  and  the  letter  of  designa- 
tlon  for  the  conveyor  shaft  of  that  chest,  E."  But  that  the  in- 
ventor did  not  and  does  not  intend  so  to  amend  his  claim  is  conclu- 
sively shown  by  his  having  repeated  the  same  claim,  including  these 
very  letters  of  designation,  in  the  second  claim  of  the  reissued  patent. 
His  attempt  is,  while  he  retains  and  asserts  the  original  claim  in  all 
particulars,  to  add  to  it  another  claim  which  he  did  not  make,  or 
suggest  the  possibility  of,  in  the  original  patent,  nor  until  that  patent 
was  about  to  expire. 

To  uphold  such  a  claim,  made  ad  late,  would  be  to  disregard  the 
principles  governing  reissued  patents,  stated  upon  great  consideration 
by  this  court  at  the  last  term  in  the  case  of  Miller  v.  Brass  Co.  104 
U.  S.  360,  and  since  affirmed  in  many  other  cases.  James  y.  Camp- 
bell,  104  n.  S.  356 ;  Heald  y.  Bice,  Id.  737;  Mathews  y.  Machine  Co. 
105  U.  8.  54;  Buntz  ▼.  Frantt,  Id,  160;  Johnson  v.  Railroad  Co.  Id. 
539 ;  Moffitt  v.  Bogera,  106  U,  S.  428 ;  [S.  0.  1  Sop.  Or.  Bkp.  70.] 

The  invalidity  of  the  new  claim  in  the  reissue  does  not,  indeed,  im- 
pair the  validity  of  the  original  claim  which  is  repeated  and  sepa- 
rately stated  in  the  reissued  patent.  Under  the  provisions  of  the 
patent  act,  whenever  through  inadvertence,  accident,  or  mistake,  and 
without  any  willful  default  or  intent  to  defraud  or  mislead  the  pub- 
lic, a  patentee  in  his  specification  has  claimed  more  than  that  of 
which  he  was  the  original  and  first  inventor  or  discoverer,  his  patent 
is  valid  for  all  that  part  which  is  truly  and  justly  his  own,  provided 
the  same  is  a  material  and  substantial  part  of  the  thing  patented, 
and  definitely  distingaishable  from  the  parts  elaimed  without  right; 
and  the  patentee,  upon  seasonably  recording  in  the  patent-office  a 
disclaimer  in  writing  of  the  parts  which  he  did  not  invent,  or  to 
which  he  has  no  valid  claim,  may  maintain  a  suit  upon  that  part 
which  he  is  entitled  to  hold,  although  in  a  suit  brought  before  the  dis- 
claimer he  cannot  recover  costs.  Bev.  St.  §§  4917,  4922;  O'BeiUiy 
V.  Morse,  15  How.  62,  120,  121;  Vance  v.  Campbell,  above  cited.  A 
reissued  patent  is  within  the  letter  and  the  spirit  of  these  provisions. 

The  decree  of  the  circuit  court  proceeds  upon  the  ground  that  the 
first  or  new  claim  of  the  reissue  has  been  infringed;  but  the  plaintiffs' 
bill  is  not  so  restricted,  and  alleges  generally  that  the  defendants 
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have  infringed  the  reissued  patent.  If  the  defendants  have  in- 
fringed the  second  or  old  claim,  the  plaintiffs,  npon  filing  a  dis- 
claimer of  the  new  one,  are  entitled  to  a  decree,  vithont  costs,  for 
the  infringement  of  the  old  and  valid  claim.  Oonaidering  that  the 
question  oi  the  validity  of  the  new  claim  in  the  reissue  is  a  question 
of  law  upon  the  face  of  the  patent,  and  that  its  validity  has  been 
sanctioned  by  the  commissioner  of  patents  in  granting  the  reissue, 
and  upheld  by  the  circuit  court,  there  has  been  no  unreMonable  de- 
lay in  entering  a  disclaimer;  for  the  plaintiffs  were  not  bound  to  dis- 
claim until  after  a  judgment  of  this  court  upon  the  question.  O'ReiUy 
V.  Moru,  above  cited;  Seymow  v.  McGormiek,  19  How.  99. 

The  question  then  remains  to  be  considered  whether  the  evidence 
before  xa  shows  an  infringement  by  the  defendants  of  the  entire  com- 
bination. 

It  is  proved,  and  not  denied,  that  the  appuatns  in  the  defendants' 
mill  is  substantially  like  that  described  in  the  plaintiffs'  patent,  so  far 
as  regards  the  first  meal  chest,  the  fan,  and  the  spout  connecting  with 
the  fan,  and  also  so  far  as  regards  the  elevator,  and  the  conveying 
shaft  from  the  first  meal  chest  to  the  elevator;  in  short,  so  far  as  re- 
gards the  cooling  and  drying  apparatus  proper,  and  the  devices  for 
collecting  and  conveying  the  greater  part  of  the  meal,  after  being 
cooled  and  dried,  to  the  bolts. 

The  defendants  are  also  proved  to  have  a  dast  room,  by  which  the 
light  meal  dust  thrown  upwards  by  the  fan  through  the  spout  is  col- 
lected and  saved.  This  part  of  their  apparatus  is  not,  indeed,  in  form 
exactly  like  that  of  the  plaintiffs.  The  plaintiffs'  patent,  with  the 
accompanying  drawings,  describes  a  single  dust  room  with  vertical 
partitions  attached  alternately  to  the  floor  and  to  the  ceiling,  and  ex- 
tending part  way  of  the  height,  against  which  partitions  the  meal 
dust,  as  it  passes  in  a  serpentine  coarse  over  one  partition  and  un- 
der the  next,  strikes,  and  falls  to  the  floor;  with  an  opening  at  the 
farther  ei^  of  the  room  to  carry  off  the  air  after  the  meal  dust  has 
been  deposited.  The  defendants'  dust  room  consists  of  two  or  three 
Buocessive  chambers,  communicating  by  spouts  or  conductors,  against 
the  walls  or  ceilings  of  which  chambers  the  meal  dust,  as  it  is  carried 
along  by  the  current  of  air,  strikes,  and  to  the  floors  of  which  it  falls; 
with  a  ventilator  at  the  top  of  the  uppermost  chamber,  through  which 
the  current  of  air  passes  out,  after  depositing  the  meal  dust.  The 
defendants'  dust  room  of  several  chambers,  with  a  ventilator  at  the 
top  of  the  uppermost  one,  performs  the  same  function  in  substantially 
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the  same  waj,  and  produces  sabstantially  the  same  result,  as  the 
plaintiffs'  dust  room  with  the  partitions  across  it.  In  short,  the  de- 
fendants' dust  room,  or  contrivance  for  collecting  and  saving  the 
light  meal  dust  thrown  upwards  by  the  fan,  is  a  substantial  equivalent 
for  that  of  the  plaintiffs.  The  defendants  have,  therefore,  infringed 
this  part  also  of  the  plaintiffs'  combination.  Oould  v.  Rett,  above 
cited;  Ivet  v.  HamiUon,  92  U.  S.  426;  Maekine  Co,  ▼.  Murphy,  97 
U.  8.  120. 

The  remaining  part  of  the  plaintiffs'  combination  is  the  conveyor 
shaft  in  the  dust  room,  by  which  the  fine  meal  dust,  after  it  has  been 
collected  and  saved  in  that  room,  is  transferred  to  the  elevator  and 
reunited  with  the  rest  of  the  meal.  This  conveyor  performs,  indeed, 
a  subordinate  function,  analogous  to  that  which  the  other  conveying 
shaft  and  the  elevator  perform  in  regard  to  the  principal  part  of  the 
meal.  But  the  patentee,  in  his  specification  and  in  his  only  valid 
claim,  has  made  each  of  the  conveyors,  as  well  as  the  elevator,  a  ma* 
terial  part  of  the  combination  invented  and  patented  by  him.  He 
describes  the  conveyor  shaft  in  the  dust  room  with  the  same  partioo- 
larity  as  the  other  parts  of  his  combination,  and  he  claims  it  with 
equal  distinctness. 

As  was  said  by  Mr.  Justice  BbadIiBT,  in  Water-mettr  Co.  v.  Deeper, 
101  n.  S.  832,  337,  "the  courts  of  this  country  cannot  always  in- 
dulge the  same  latitude  which  is  exercised  by  English  judges  in  de- 
termining what  parts  of  a  machine  are  or  are  not  material.  Our  law 
requires  the  patentee  to  specify  particularly  what  he  claims  to  be 
new,  and  if  he  claims  a  combination  of  certain  elements  or  parts,  we 
cannot  declare  that  any  one  of  these  elements  is  immaterial.  The 
patentee  makes  them  all  material  by  the  restricted  form  of  his  claim. 
We  can  only  decide  whether  any  part  omitted  by  an  alleged  infringer 
is  supplied  by  some  other  device  or  instrumentality,  which  is  its 
equivalent." 

The  defendants'  mill  contains  no  conveyor  shaft  in  the  dust  room, 
and  no  mechanism  which  performs  the  same  function  of  removing 
the  -meal  there  collected.  So  far  as  the  evidence  shows,  the  meal 
deposited  upon  the  floor  of  that, room  remains  there  until  it  is  shov- 
eled or  swept  up  by  manual  labor.  Its  removal  by  such  means  affords 
no  equivalent,  in  the  sense  of  the  patent  law,  for  the  automatic 
action  described  in  the  plaintiffs'  patent.  Eamu  v.  Godfrey,  1  Wall. 
78;  Mvrray  v.  Clayton,  L.  B.  10  Gh.  675,  note;  Clark  V.  AdU,  Id. 
667,  676,  676;  and  2  App.  Gas.  816. 
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The  new  claim  in  the  reissoe  being  invalid,  and  the  defendants  not 
having  inMnged  the  entire  oombination  set  forth  in  the  repetition  of 
the  old  claim,  the  decree  below  can  neither  be  upheld  npon  the  new 
claim,  nor  modified  so  as  to  apply  it  to  the  other  claim,  bat  mast  be 
reversed  and  the  ease  remanded,  with  directions  to  dismiss  the  bill. 


n07  U.  S.  «2S) 

GooHBAN  and  others,  Snrvivors,  etc.,  v.  SoHBitL,  late  Collector,  eto* 
BoHBLL,  late  Collector,  etc.,  v.  Coohbak  and  another,  Snrvivors,  ete. 

(May  7, 1888.) 

Rule  23— IiiTKiiBi— JcDGXEin  ot  Aitfiricasob— "  Fotaii  Judomsiit  "— SBcmoir 

889,  Ret.  St. 

Where  b  writ  of  error  to  review  a  Judgment  recovered  sgslnet  a  collector  of  cus- 
toms for  moneys  exact<.-d  by  and  paid  to  him  on  entries,  ia  brought  by  the  col- 
lector, this  court  will,  iX  it  affirms  the  judgment,  allow  interest  on  it,  under 
rule  23. 

In  such  a  case  the  "final  Judgment"  intended  by  section  989  of  the  Kerised 
Statutes  is  the  Judgment  as  it  stands  after  its  affirmance  by  this  court,  and 
after  the  court  below  has  rendered  such  Judgment  as  the  mandate  of  this  court 
requires. 

In  Error  to  the  Cirenit  Coort  of  the  United  States  for  the  Soatho 
em  District  of  New  York. 

Geo.  BUsa,  for  motion. 

S.  F.  Phillip$,  in  opposition. 

Blatchfobd,  J.  These  writs  of  error  were  bronght  to  review  a 
judgment  rendered  by  the  circuit  court  of  the  United  States  for  the 
Bonthem  district  of  New  York,  October  14,  1882,  rmne  pro  tvne  as  of 
October  7,  1882,  in  favor  of  Thomas  Cochran  and  William  Barbour, 
surviving  partners  of  S.  Cochran  &  Co.,  against  Angustus  Sohell,  late 
collector  of  customs,  for  the  sum  of' $1,892.88,  composed  of  $1,734.80 
damages  and  $158.08  costs.  The  damages  were  for  excessive  fees 
exacted  at  the  custom-house  on  entries,  and  the  writ  of  error  brought 
by  Sehell  was  brought  to  review  the  judgment  in  respect  to  the  re- 
covery for  snch  fees.  The  writ  of  erroir  bronght  by  S.  Cochran  &  Co. 
was  based  on  their  failure  to  recover  in  the  suit  for  duties  paid  under 
protest.  The  writs  of  error  were  heard  together  at  this  term,  and  the 
judgment  was  affirmed;  the  recovery  for  the  fees  and  the  failure  to 
recover  for  the  duties  being  both  of  them  sustained.    The  judgment 
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of  this  eourt,  as  set  forth  in  the  mandate,  ytaa  rendered  March  19,. 
and  covered  both  writs  of  error,  and  directed  that  the  judgment  of 
the  circuit  court  be  affirmed,  "with  interest  .ontil  paid,  at  the  same 
rate  per  annum  that  similar  judgments  bear  in  the  courts  of  the  state 
of  New  Tork."  The  mandate  was  sent  to  the  court  below  on  the 
fourth  of  April,  and  now  the  solicitor  general,  representing  the  United 
States,  mores,  on  behalf  of  Sohell,  to  correct  the  judgment  and  the 
mandate  by  striking  out  the  direction  as  to  interest,  so  that  the  judg- 
ment  rendered  October  14,  1883,  shall  not  carry  interest  up  to  the 
time  a  new  judgment  is  rendered  by  the  court  below  on  the  mandate. 

This  application  appears  to  be  based  on  the  constmction  given  to 
a  decision  made  by  the  circuit  court  for  the  southern  district  of  New 
Tork,  in  January,  1882,  in  WkUe  t.  Arthur,  10  Fed.  Bep.  80.  That 
was  a  suit  against  a  collector  of  onstoms  to  recover  duties  paid,  in 
which  the  circuit  court  rendered  a  judgment  for  the  plaintiffs,  March 
1,  1881,  for  $2,295.90,  and  where  at  the  trial  of  the  action  the 
court  had  made  a  certificate  of  probable  cause,  under  section  989  of 
the  Revised  Statutes.  The  judgment  being  presented  for  payment 
out  of  the  treasury,  under  that  section,  the  amount  of  the  face  of  it 
was  paid,  without  any  interest  on  it  after  its  rendition.  The  court 
being  applied  to  by  the  attorney  for  the  United  States  to  direct  satis- 
faction of  the  judgment  to  be  entered  of  record,  it  was  held  that  the 
government  was  not  liable  for  any  interest  on  the  amount  of  the  judg* 
ment  after  its  entry.  This  decision  was  founded  on  a  consideration 
of  the  statutory  provisions  on  the  subject  of  the  payment  out  of  the 
treasury  of  the  amount  of  a  judgment  recovered  against  a  collector 
of  customs  or  other  officer  of  the  revenue,  for  money  paid  to  him  and 
by  him  paid  into  the  treasury  in  the  performance  of  his  official  duty,  j 

where  a  certificate  of  probable  cause  is  granted.  The  result  reached 
was  that,  under  the  language  of  the  appropriation  bills  oi  1878, 1879, 
1880,  and  1881,— Act  June  U,  1878,  §  8,  (20  St.  at  Large,  128;)  i 

Act  March  8,  1879,  §  1,  (Id.  414;)  Act  June  16,  1880,  §  1,  (21  St.  I 

at  Large,  242;)  Act  March  3,  1881,  $  1,  (Id,  418,) — interest  aocru-  | 

ing  after  the  entry  of  such  a  judgment,  on  its  amount,  or  on  the 
money  so  paid  to  the  officer,  is  not  to  be  paid  by  the  government ; 
and  that,  under  section  989,  the  officer  is  not  personally  liable  for 
such  interest. 

This  court  has  never  made  any  decision  on  the  points  thus  ruled 
on  in  WhiU  r.  Jrthw.  The  case  of  Enkine  t.  Van  Arsdak,  15  Wall. 
76,  was  a  suit  to  recover  back  an  intemal>revenne  tax  illegally  ex- 
acted.    The  court  below  had  instructed  the  jury  that  they  might,  in 


Digitized  by 


Google 


OOOHBAN  V.  BOHaiiL.  829 

iheir  verdict,  add  interest  to  the  tax  paid.  This  oourt  held  that  in> 
straotion  to  be  correot,  bat  the  only  decision  was  that  interest  might 
be  added  from  the  time  of  the  illegal  exaction  to  the  verdict.  Noth- 
ing was  decided  as  to  interest  on  the  judgment  when  the  government 
ehoald  come  to  pay  it.  The  interest  included  in  the  verdict  is  put 
in  before  there  is  any  certificate  of  probable  oanse,  and,  if  there  is 
no  such  certificate,  the  government  assumes  no  part  of  the  liability 
of  the  defendant. 

In  U.  8.  y.  Sherman,  98  U.  8.  665,  all  that  was  decided  was  that 
there  must  be  a  certificate  of  probable  cause,  under  section  989,  be- 
fore the  liability  of  the  government  to  pay  a  judgment  against  a  rev- 
enue officer  can  attach,  and  that,  where  a  certificate  of  probable 
cause  is  made  after  the  judgment  is  rendered,  there-  is  no  liability  of 
the  government  for  the  interest  which  accrues  on  the  judgment  be- 
fore the  making  of  the  certificate.  In  that  case  the  government  had 
voluntarily  paid  the  interest  which  aoomed  after  the  making  of  the 
eertificate. 

It  is  provided  by  section  1010  of  the  Revised  Btatntes  that  "where, 
upon  a  writ  of  error,  judgment  is  affirmed  in  the  supreme  court,  or  a 
circuit  court,  the  court  shall  adjudge  to  the  respondent  in  error  just 
damages  for  his  delay."  Bule  28  of  this  court  provides  that  where 
a  judgment  is  affirmed  on  a  writ  of  error,  "the  interest  shall  be  cal- 
culated and  levied  from  the  date  of  the  judgment  below,  until  the 
same  is  paid,  at  the  same  rate  that  similar  judgments  bear  interest 
in  the  courts  of  the  states  where  such  judgment  is  rendered."  This 
statute  and  rule,  and  the  practice  under  them,  followed  in  the  man- 
date in  the  present  case,  of  allowing  interest  on  the  affirmance  of  a 
judgment  where  a  collector  is  plaintiff  in  error,  were  urged  by  the 
counsel  for  the  defendant  in  White  v.  Arihiur,  as  showing  that  in  that 
case  interest  on  the  judgment  should  be  paid ;  but  the  court  held  that 
such  practice  could  not  affect  the  question  there  raised,  because  the 
allowance  of  such  interest,  belonged  solely  to  the.  putting  the  judg- 
ment in  shape,  as  one  in  a  private  suit. 

The  interest  allowed  in  the  present  ease,  in  the  judgment  of  this 
court,  was  alldwed  under  rule  23,  which,  in  its  provisions  as  to  inter- 
est, is  in  harmony  with  section  966  of  the  tievised  Statutes,  originally 
enacted  August  23, 1872,  e.  118,  §  8,  (6  St.  at  Large,  518.)  Such  in- 
terest, for  the  time  a  writ  of  error  is  pending,  is  really  damages  for 
delay.  When  the  mandate  of  this  court  goes  to  the  court  below,  it  is 
necessary  that  that  court,  with  a  view  to  execution,  should  enter  a 
further  judgment  in  accordance  with  the  mandate,  covering  the  di- 
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rection  of  this  conrt  as  to  interest  and  as  to  costs  in  this  court  on  the 
writ  of  error.  A  writ  of  error  in  a  case  of  this  kind,  being  brought 
by  a  direction  of  a  department  of  the  goremment,  operates  as  a  tu- 
penedeas,  under  sections  1000  and  1001  of  the  Revised  Statutes,  with- 
out any  bond  to  answer  in  damages  being  given.  The  plaintiff  in  the 
judgment  being  stayed  as  to  execution  while  the  ease  is  in  this  conrt, 
and  there  being  a  new  judgment  rendered  by  this  ooort  in  the  suit, 
"the  final  judgment"  referred  to  in  section  989  is  the  judgment  as  it 
stands  after  its  affirmance  by  this  court,  and  after  the  court  below 
has  rendered  such  judgment  as  the  mandate  of  this  court  requires. 
Therefore,  the  interest  allowed  in  this  case  is  interest  before  final 
judgment,  and  is  of  the  same  character  as  the  interest  allowed  before 
judgment  in  a  suit  against  a  collector  where  there  is  no  writ  of  error. 
In  both  oases,  when  there  is  a  final  judgment,  the  principle  applies, 
declared  by  this  court  in  Erskine  v.  Van  ArsdeiU,  vin  aupra,  that  it 
is  to  be  presumed  the  government  is  always  ready  and  willing  to  pay 
its  ordinary  debts.  But  where  there  is  a  judgment  and  a  eertificate 
of  probable  cause,  and  thus  a  case  for  payment  out  of  the  treasury 
under  section  989,  and  then,  by  direction  of  the  government,  a  writ 
of  error  is  taken  which  operates  as  a  stay,  interest  on  the  judgment 
during  the  stay  ought  to  be  allowed,  and  the  statutes  not  only  do  not 
forbid  such  allowance  but  permit  it.  The  expression  "interest  and 
costs  in  judgment  oases,"  in  the  appropriation  bills  before  referred  to, 
dearly  includes  the  interest  in  the  present  case,  it  being  interest  be- 
fore final  judgment. 
The  application  is  denisd. 


(107  U.  S.  629) 

SoHBiiL,  late  Collector,  etc.,  v.  Dodob  and  others. 

BABNST,,late  Collector,  etc.,  p.  Islhb  and  others. 

Babmbt,  late  Collector,  etc.,  v.  Cox. 

Babnbt,  late  Collector,  etc.,  v.  Fbieohan  and  others. 

(Hay  7, 1883.) 

Aursxisa  JcsoMXirr  aitbb  Tbru— Dibuibsm.  of  Writ  or  Ebhob— iKTEimT. 

This  court  has  no  power,  after  the  term  ha«  passed,  and  a  canse  has  been  finally 
disposed  of  here,  by  a  judgment  of  dismissal  of  a  writ  of  error,  to  alter  its 
judgment  to  one  of  afflrmauce,  although,  If  there  had  been  a  Judgment  of 
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afflnnance,  Interest  would  bare  been  allowed  to  the  defendant  In  error,  on  the 
amount  of  the  judgment  below,  daring  the  pendenc7  of  the  writ,  and  in  the 
Judgment  of  dismissal  no  each  interest  was  allowed. 

In  Error  to  the  Cixcait  Court  of  the  United  States  for  the  Boathem 
District  of  New  Tork. 

Sol.  Gen.  PhiUips,  for  plaintiffs  in  error. 

John  E.  Parsons  and  Qeo.  Bliss,  for  defendants  in  error.    , 

Blatchfobd,  J.  These  are  all  suits  in  eaoh  of  which  a  judgment 
was  rendered  against  a  late  collector  of  customs  for  the  recovery  of 
money  paid  as  duties.  There  has  been  a  certificate  of  probable  cause 
in  each.  Writs  of  error  to  this  court  were  brought  by  direction  of  the 
government  in  each  case.  When  the  oases  were  reached  in  order  on 
the  docket  of  this  court  at  October  term,  1881,  the  solicitor  general, 
on  the  part  of  the  government,  moved  that  the  writs  of  error  be  dis- 
missed, as  presenting  no  question  which  he  desired  to  argue.  This 
was  done.  There  was  no  affirmance  of  the  judgments  below,  and  the 
judgments  and  mandates  of  this  court  contained  no  direction  as  to 
interest  on  the  judgments  below  during  the  time  the  writs  of  error 
were  pending.  Those  judgments  were  rendered  in  1878,  and  sus- 
pended by  the  writs  of  error  for  over  three  years.  In  the  Dodge  case 
the  mandate  was  issued,  but  has  never  been  presented  to  the  court  be- 
low. In  the  other  cases-,  the  mandates  were  issued  and  presented  to 
the  court  below,  and  orders  for  judgment  were  entered  thereon. 
Counsel  for  the  defendants  in  error  in  the  Dodge  case  were  present  in 
this  court  when  that  case  was  so  dismissed,  but  in  the  other  oases  no 
counsel  for  the  defendants  in  error  was  present,  and  the  motions  to 
dismiss  were  made  without  their  knowledge,  and  the  mandates  were 
not  issued  till  after  the  close  of  the  term. 

The  defendants  in  error  now  apply  to  this  court  to  correct  the  judg- 
ments and  mandates  in  these  cases  so  as  to  award  to  them  interest 
as  such  or  as  damages  for  delay.  There  is  no  doubt  that,  if  the  de- 
fendants in  error  in  these  cases  had  in  season  asked  for  judgments  of 
affirmance,  their  applications  would  have  been  granted,  and  interest 
would  have  been  aUowed,  in  accordance  with  the  decision  just  an- 
nounced in  Cochran  v.  Scheli,  ante,  827.  But  the  difficulty  now  is  that 
we  have  no  power  to  vary  the  judgments  or  the  mandates  after  the 
close  of  the  term,  no  especial  right  to  do  so  in  these  cases  having  been 
reserved.  It  has  always  been  held  by  this  court  that  it  has  no  power, 
after  the  term  has  passed,  and  a  cause  has  been  dismissed  or  other- 
wise finally  disposed  of  here,  to  alter  its  judgment  in  such  a  par- 
ticular as  that  now  asked  for, — ^the  change  of  a  dismissal  of  a  writ  of 
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error,  with  its  legal  consequences,  to  an  afSrmance  of  the  judgment 
below,  with  its  legal  consequences,  and  not  an  error  of  mere  form,  or 
a  clerical  error,  or  a  misprision  of  the  clerk,  or  the  like.    Jackton  v. 
Askton,  10  Pet.  480;  Bank  V.  8.  V.  Mou,  6  How.  81,  88. 
The  applications  are  denied. 


<108  U.  S.  626) 

BuaoLSB  V.  Fboplb  of  thb  Statb  of  Iuuhoxb. 

(May  7, 1888. 

lUlLROAM     RROTTIiATIOir  OV  FaRBB  AXD  FSEiaHTB  BT  StACT— RAniKOAD  ISOOB- 

FOBA.TION  Act  07  Illinois — Ckrtrai.  Milttart  Traoi  Railroad  Coic- 

rAHT— A3(KHDED  Uhartsr— Rbfkal— Oraht  OF  ImnnnmBOii 

IiSaiBLATIVB  OOHTROL  —  OoNiTBiranas  OF 

Wbittbii  Ikftbumbnt. 

This  act  passed  by  the  general  aaBembly  of  Illiiiois,  on  the  fifth  of  November,  1849, 
"  to  provide  for  a  general  lystem  of  railroad  incorporation,"  oontained  the  foU 
lowing  proviaioiu : 

"  Beo.  12.  The  directors  of  such  company  ahall  haTe  power  to  make  by-lawi 
for  the  management  and  disposition  of  stock,  property,  and  bosinesa  affairs  of 
such  company,  not  inconsistent  with  the  laws  of  tills  state,  and  prescribing  the 
duties  of  officers,  artificers,  and  serrants  that  may  he  employed,  for  the  appoint, 
ment  of  all  officers  for  carrying  on  all  the  business  within  the  object  and  pur- 
poses of  such  company. 

"  Sec.  21.  Every  such  corporation  shall  possess  the  general  powers,  and  be 
subject  to  the  general  liabilities  and  restrictions,  expressed  In  the  special  powers 
following ;  that  is  to  say : 

"  (8)  To  take,  transport,  cany,  and  convey  persons  and  property  on  their 
railroad,  by  the  force  and  power  of  stesm,  of  animals,  or  any  mechanical  powers, 
or  by  any  combination  of  them,  and  receive  tolls  or  compensation  therefor. 
•  *••••«••• 

"  (10)  To  regulate  the  time  and  manner  in  which  passengers  and  property 
shall  be  transported,  and  the  tolls  and  compensation  to  be  paid  therefor ;  bnt 
such  compensation  for  any  passenger  and  his  ordinary  baggage  shall  not  ex- 
oeed  three  cents  a  mile,  unless  by  special  act  of  the  lei^Uatnie,  and  shall  be  snb. 
Ject  to  alteration  as  hereinafter  provided. 

-  "Bee.  32.  The  legislature  may,  when  any  such  railroad  shall  be  opened  for  use, 
from  time  to  time,  alter  or  reduce  the  rates  of  toll,  fare,  freight,  or  other  profits 
upon  such  road ;  but  the  same  shall  not,  without  the  consent  of  the  corporation, 
be  so  reduced  as  to  produce  with  said  profits  leas  than  16  per  cent,  per  annum 
on  the  capital  actually  paid  in ;  nor  unless,  on  an  examination  of  the  amounts 
received  and  expended,  to  be  made  by  the  secretary  of  state,  ha  shall  ascertain 
that  tha  net  income  divided  by  the  company  from  all  sources  for  the  year  then 
last  past  shall  have  exceeded  an  annual  income  of  IS  per  cent,  upon  the  cap- 
ital of  the  corporation  actually  paid  in." 
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The  act  to  incorporate  the  Central  Military  Tract  Railroad  Company,  passed  Feb* 
roaiy  IS,  1851,  provided  that  such  railroad  ■*  in  all  things  should  be  governed 
by  the  provisions"  of  the  act  of  November  5,  1849,  and  "  entitled  to  have  and 
exercise  the  powers  and  privileges,  and  be  subject  to  the  liabilities,  therein  enu- 
merated." 

On  the  nineteenth  of  June,  18S2,  the  charter  of  the  railroad  was  amended  by  an  act 
containing  the  following  sections : 

"  Sec.  6.  All  the  corporate  powers  of  said  company  shall  be  vested  in  and 
exercised  by  a  board  of  directors,  and  such  officers  and  agents  as  they  shall  ap- 
point.   «   •   • 

"  Vec  6.  The  said  company  shall  have  power  to  make,  ordain,  and  establish 
an  snch  by-laws,  rules,  and  regulations  as  may  be  deemed  expedient  and  nec- 
essary to  folfill  the  purposes  and  cany  into  eSect  the  provisions  of  this  act, 
and  for  the  well-ordering,  regulating,  and  securing  theafEain,  business,  and  in- 
terest of  the  company :  provided,  that  the  same  be  not  tepngnant  to  the  con- 
stitution and  laws  of  the  United  Btates  or  of  this  state,  or  repugnant  to  this  act. 
The  board  of  directors  shall  have  power  to  establish  such  rates  of  toll  for  the 
conveyance  of  mrsons  or  property  upon  the  same  as  they  shall  from  time  to 
time,  by  their  by-laws,  determine,  and  to  levy  and  collect  the  same  for  the  use 
of  the  said  oompany.  The  transportation  of  persons  and  property,  the  width 
of  track,  and  all  other  matters  and  things  respecting  the  use  of  said  road,  shall 
be  in  conformity  to  such  rules  and  regulations  as  the  said  board  of  directors 
shall  from  time  to  time  determine. " 

BM,  that  the  tenth  clause  of  section  21  and  section  32  of  the  general  railroad  law, 
so  for  as  they  were  applicable  to  the  Central  Military  Tract  Bailroad  Company, 
were  not  repealed  by  the  amending  act,  and  that  section  6  of  such  act  did  not 
give  the  directors  absolute  control  of  rates  of  fare  and  freight,  free  of  legislative 
interference ;  that  thehr  power  was  in  express  terms  subjected  to  the  legishitive 
control  of  the  state ;  and  that  while  they  could,  by  their  by-laws,  regulate  the 
rates  of  fare  and  freight,  such  by-laws  must  conform  to  the  laws  of  the  state, 
whether  the ^aws  were  in  force  when  the  amended  charter  was  granted  or  came 
into  operation  afterwards. 

Qiants  of  immunity  from  legislative  control  are  never  to  be  presumed,  and  unless 
an  exemption  is  clearly  established,  the  legislature  is  free  to  act  on  all  subjects 
within  its  general  Jurisdiction,  as  the  public  interests  may  seem  to  require. 

A  state  may  limit  the  amount  of  charges  by  railroad  compaoiea  for  fares  and  freights, 
unless  restrained  by  some  contract  in  the  charter. 

When  a  written  instrument  is  worded  in  clear  and  precise  terms,— when  its  mean- 
ing is  evident,  and  leadato  no  absurd  conclu^on, — there  can  be  no  reason  for 
refusing  to  admit  the  meaning  which  such  instrument  naturally  presents.  To 
go  elsewhere  in  search  of  conjectures,  in  order  to  restrict  or  extend  it,  is  but  to 
elude  it. 

In  Error  to  the  Sapreme  Court  of  the  State  of  Illinois. 

Wirt  Dexttr  and  Sidney  BarUett,  for  plaintiff  in  error. 

J.  K.  EdsaU  and  J<u.  McCartney,  for  defendant  in  error. 

W&iTE,  G.  3.  In  the  view  we  take  of  this  case  the  only  ques- 
tion that  need  be  considered  ia  whether  the  charter  of  the  Central 
Military  Tract  Bailroad  Company,  one  of  the  Illinois  ooiporationi 
T.3— 68 
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vhich,  through  agreements  of  oonsolidation,  are  sow  represented  by 
the  Chicago,  Burlington  &  Quinoy  Baikoad  Company,  purports  on  its 
face  to  grant  to  the  company  the  right  to  fix  the  rates  of  fare  and 
freight  to  be  charged  for  the  conveyance  of  persons  and  property  on 
its  raihroad  free  of  all  control  by  the  state.  If,  on  examination,  -we 
find  that  no  anoh  grant  was  intended,  it  will  be  unnecessary  to  de- 
cide whether  one  legislature  has  the  power  to  bind  succeeding  legisla- 
tures by  a  contract  to  that  effect. 

The  provisions  of  the  charter  relied  on  to  establish  such  a  grant 
may  be  stated  as  follows : 

On  the  fifth  of  November,  1849,  an  act  was  passed  by  the  general 
assembly  of  Illinois  "to  provide  for  a  general  system  of  railroad  in- 
corporations."    That  act  contained  the  following  provisions : 

"Sea  12.  The  directors  of  each  company  shall  have  pow^r  to  make  by-^aws 
for  the  management  and  disposition  of  stock,  property,  and  business  affairs 
of  such  company,  not  Inconsistent  with  the  laws  of  this  state,  and  prescribing 
the  daties  of  officers,  artiQcers,  and  servants  that  may  be  employed,  tor  the 
appointment  of  all  officers  for  carrying  on  all  the  business  within  the  object 
and  purposes  of  such  company. 

"Sea  21.  Every  such  coiporation  shall  possess  the  general  powers,  and  be 
subject  to  the  general  liabilities  and  restrictions,  expressed  in  the  special  pow- 
ers following;  that  is  to  say: 

«*  *•**«;«« 

"(8)  To  take,  transport,  cany,  and  convey  persons  and  propwty  on  their 
railroad,  by  the  force  and  power  of  steam,  of  animals,  or  any  mechanical 
powers,  or  by  any  combination  of  them,  and  receive  tolls  o;'  compensation 
therefor. 

•  «••*•*«* 
"(10)  To  regulate  the  time  and  manner  in  which  passengers  and  property 

shall  be  transported,  and  the  tolls  and  compensation  to  be  paid  therefor;  but 
such  compensation  for  any  passenger  and  his  ordinary  baggage  shall  not  ex- 
ceed three  cents  a  mile,  unless  by  special  act  of  the  legislature,  and  shall  be 
subject  to  alteration  as  hereinafter  provided. 

*  •  *  *.*  •<*  *  • 

"Sec  82.  The  legislatnre  may,  wben  any  such  railroad  shall  be  opened 
for  use,  from  time  to  time,  alter  or  reduce  the  rates  of  toll,  fare,  freight,  or 
other  profits  upon  such  road;  but  the  same  shall  not,  without  the  consent  of 
the  corporation,  be  so  i-educed  as  to  produce  with  said  profits  less  than  15 
per  cent,  per  annum  on  the  capital  actually  paid  in;  nor  unless,  on  an  exam- 
ination of  the  amounts  received  and  expended,  to  be  made  by  the  secretary 
of  state,  he  shall  ascertain  that  the  net  income  divided  by  the  company 
from  all  sources  for  the  year  then  last  past  shall  have  exceeded  an  annual 
income  of  15  per  cent  npon  the  capital  of  the  corporation  actually  paid  in." 

On  the  fifteenth  of  February,  1851,  another  act  was  passed  to  in- 
corporate the  Central  Military  Tract  Bailrpad  Company,  for  the  pur- 
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pose  of  bafldiDg  and  asing  a  railroad  between  oertain  dengnated 
points.     Section  S  of  that  act  is  as  follows : 

"Seo.  8.  The  said  company  is  herebj  created  and  incorporated  for  ttie  pur- 
pose of  organizing  under  an  act  entitled  'An  act  to  provide  for  s  general 
sjsteni  of  railroad  incorporations,'  in  force  November  5,  1849,  and  In  all 
things  shall  be  governed  by  the  provisions  thereof,  and  shall  be  entitled  to 
have  and  exercise  the  powers  and  privileges  and  be  subject  to  the  liabilities 
therein  enumerated:  provided,  that  the  foregoing  corporation  may  attach 
tbemseiTes  to  and  form  a  part  of  the  Northern  Gross  Bailroad  Company,  in 
such  manner  or  on  such  terms  as  said  companies  shall  agree." 

On  the  nineteenth  of  Jane,  1862,  another  act  was  passed  "to  amend 
an  act  entitled  'An  act  to  incorporate  the  Central  Military  Tract  Rail- 
road Company.'  "  The  following  are  the  parts  of  this  amending  act 
on  which,  in  oar  opinion,  the  ease  depends : 

"See.  5.  All  the  corporate  powers  of  said  company  shall  be  vested  in  and 
exercised  by  a  board  of  directors,  and  such  officers  and  agents  as  they  shall  ap- 
point   •    •    • 

"  Sec.  6.  The  said  company  shall  have  power  to  make,  ordain,  and  establish 
all  such  hyA&wa,  rules,  and  regulations  as  may  be  deemed  expedient  and  nec- 
essary to  fulfill  the  purposes  and  carry  into  effect  the  provisionE  of  this  act, 
and  for  the  well-ordering,  regulating,  and  securing  the  affairs,  business,  and 
interest  of  the  company:  provided,  that  the  same  be  not  repugnant  to  the  con- 
stitution and  laws  of  the  United  States  or  of  this  state,  or  repugnant  to  this 
act.  The  board  of  directors  shall  have  power  to  establish  such  rates  of  toll 
for  the  conveyance  of  persons  or  property  upon  the  same,  as  they  shall  from 
time  to  time,  by  their  by-laws,  determine,  and  to  levy  and  collect  the  same  foi 
the  use  of  the  said  company.  The  transportation  of  persons  and  property,  the 
width  of  track,  and  all  other  matters  and  things  respecting  the  use  of  said 
road,  shall  be  in  conformity  to  such  rules  and  regulations  as  the  said  board  of 
directors  shall  from  time  to  time  determine." 

It  is  contended  on  the  part  of  the  company  that  this  amending  act 
repeals  clause  10  of  section  21  as  well  as  section  32  of  the  general 
railroad  law,  so  far  as  thej  are  applicable  to  the  Central  Military 
Tract  Company,  and  that  under  section  6  of  the  amending  act  the  di- 
rectors have  absolute  control  of  rates  of  fare  and  freight  free  of  leg- 
islative interference.  We  deem  it  unnecessary  to  determine  the 
qaestion  of  repeal,  because  on  fall  consideration  we  are  satisfied  that 
section  6  does  not  have  the  effect  that  is  claimed  for  it. 

Grants  of  immunity  from  legitimate  governmental  control  are  nerer 
to  be  presumed.  On  the  contrary,  the  presamptions  are  all  the 
other  way,  and  unless  an  exemption  is  clearly  established  the  legisla- 
ture is  free  to  act  on  all  subjects  within  its  general  jurisdiction,  as  the 
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public  interest  may  seem  to  require.  As  was  said  by  Chief  Jastioa 
Ta.net,  speaking  for  the  court,  in  Charlet  River  Bridge  t.  Warren 
Bridge,  11  Pet.  547 :  "It  can  never  be  assumed  that  the  gOTemmeut 
intended  to  diminish  its  power  of  accomplishing  the  end  for  which  it 
was  created."     This  is  an  elementary  principle. 

In  Chicago,  B.  dt  Q.  R.  Co.  v.  Iowa,  94  U.  S.  155;  Peik  t.  Chicago 
d  N.  W.  Ry.  Co.  Id.  176;  and  Winona  <k  St.  P.  R.  Co.  v.  Blake, 
Id.  180,  it  was  determined  that  "a  state  may  limit  the  amount  of 
charges  by  railroad  companies  for  fares  and  freights,  unless  restrained 
by  some  contract  in  the  charter."  The  right  to  a  reversal  of  the 
present  judgment  rests  on  the  question  whether  this  company  has 
any  snch  restraining  contract,  and  that  depends  on  the  effect  to  be 
given  the  amending  section  6. 

The  company  by  its  original  charter  was  authorized  to  transport 
passengers  and  property,  and  to  receive  compensation  therefor.  This, 
if  there  had  been  nothing  more,  would,  under  the  rules  stated  in 
Munn  V.  lUinoie,  94  U.  8.  118,  and  the  several  railroad  cases  decided 
i^t  the  same  time,  require  the  company  to  carry  at  reasonable  rates, 
and  leave  the  legislature  at  liberty  to  fix  the  maximum 'of  what  would 
be  reasonable.  So  that,  laying  aside  the  limitations  of  the  old  char- 
ter, the  question  here  is  whether  the  amending  section  relied  on  has 
the  effect  of  taking  away  from  the  state  this  power  of  legislative  reg- 
ulation. 

The  amending  section  provides  that  the  company  "shall  have  power 
to  make,  ordain,  and  establish  all  such  by-laws,  rules,  and  regula- 
tions as  may  be  deemed  -expedient  and  necessary  to  fulfill  the  pur- 
poses and  carry  into  effect  the  provisions  of  this  act,  and  for  the  well- 
ordering,  regulating,  and  securing  the  affairs,  business,  and  interest 
of  the  company:  provided,  that  the  same  be  not  repugnant  to  the 
constitution  and  laws  of  the  United  States,  or  of  this  state,  or  .repug- 
nant to  this  act."  By  section  5,  all  the  powers  of  the  company  were 
vested  in  and  could  be  exercised  by  the  directors.  Clearly,  under 
this  authority,  no  by-law  can  be  established  by  the  directors  tHat  does 
not  conform  to  the  laws  of  the  state,  and  this,  whether  the  laws  were 
in  force  when  the  amended  charter  was  granted  or  oame  into  opera- 
tion afterwards.  The  power  of  the  company  for  the  regulation  of  its 
own  affairs  was  thus  in  express  terms  subjected  to  the  legislative  con> 
trol  of  the  state.  The  corporate  power  was  a  continuing  one,  and  in- 
tended for  the  ordering  of  the  affairs  of  the  company  as  circumstances 
might  from  time  to  time  require.  The  reserved  control  by  the  state 
was  Also  continuing  in  its  nature,  and  manifestly  intended  for  the 
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protection  of  the  public  vheneyer  in  the  jadgment  of  the  legislative 
department  of  the  gOTemment  the  necessity  should  arise^ 

Then  follows  the  speoial  provision  on  whioh  the  olaim  of  a  oontraot 
is  predicated.     It  is  as  follows : 

"  The  board  of  directors  shall  have  power  to  establish  such  rates  of  toll  for 
the  conveyance  of  persons  or  property  upon  the  same  as  ttiey  shall  from  time, 
by  ttteir  btf-tatae,  detarmine,  and  to  levy  and  collect  (he  same  for  the  use  oi 
the  company." 

This  is  the  form  in  which  the  power  to  charge  and  collect  compen- 
sation for  the  carriage  of  persons  and  property  was  granted  by  the 
amended  charter.  The  rates  must  be  fixed  by  by-laws,  and  no  by- 
law can  be  made  that  is  at  all  repugnant  to  the  laws  of  the  state. 
The  first  paragraph  of  the  section,  with  its  proviso,  prescribes  gener- 
ally What  is  necessary  to  the  validity  of  a  by-law,  and  the  second 
allows  the  directors  to  fix  rates  by  by-laws.  It  is  undoubtedly  true 
that  the  first  paragraph  neither  adds  to  nor  takes  from  the  inherent 
power  of  a  corporation  to  make  by-laws  for  the  regulation  of  its  af- 
fairs, and  that  the  proviso  is  nothing  more  than  a  legislative  declara- 
ration  of  the  principle  of  the  common  law  that  all  by-laws  must  be 
reasonable,  and  not  in  conflict  with  the  laws  of  the  state.  But  the 
very  fact  that  such  a  provision  would  have  been  implied,  adds  to  the 
significance  of  its  incorporation  in  express  terms  into  the  charter, 
and  manifests  a  determination  not  to  leave  room  for  doubt  as  to  the 
right  of  the  state  to  use  its  legislative  power,  if  necessary,  for  the 
regulation  of  the  affairs  of  the  corporation,  at  least  by  the  enactment 
of  general  laws  applicable  to  all  corporations  of  a  like  character,  and 
engaged  in  a  like  business.  There  is  nothing  whioh  even  in  the  re- 
motest degree  indicates  that  a  by-law  fixing  rates  is  to  be  of  a  differ- 
ent character  from  those  regulating  the  other  business  of  the  com- 
pany. When,  therefore,  in  a  section  of  the  charter  which  expressly 
declares  that  no  by-law  shall  be  made  that  is  in  conflict  with  the  laws 
of  the  state,  we  find  that  the  rates  of  charge  to  be  levied  and  collected 
for  the  conveyance  of  persons  and  property  are  to  be  regulated  by 
by-laws,  the  conclusion  is  irresistible  that  only  such  charges  can  be 
collected  as  are  allowed  by  the  laws  of  the  state.  This  implies  that, 
in  the  absence  of  direct  legislation  on  the  subject,  the  power  of  the 
directors  over  the  rates  is  subject  only  to  the  common-law  limitation 
of  reasonableness,  for  in  the  absence  of  a  statute,  or  other  appropri- 
ate indication  of  the  legislative  will,  the  common  law  forms  part  of 
the  laws  of  the  state,  to  which  the  corporate  by-laws  must  conform. 
But  since,  in  the  absence  of  some  restraining  contract,  the  state  may 
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establish  a  maximam  of  rates  to  be  charged  by  railroad  companies 
for  the  transportation  of  persons  and  property,  it  follows  that  when 
a  maximum  is  bo  established,  the  rates  fixed  by  the  directors  must 
conform  to  its  requirements,  otherwise  the  by-laws  will  be  repugnant 
to  the  laws. 

It  is  argued,  however,  that  this  cannot  be  the  meaning  of  the 
amending  act,  because  if  the  company  had,  under  its  old  charter,  the 
absolute  right  of  fixing  rates,  subject  only  to  a  limit  of  three  cents  a 
mile -on  passengers,  and  the  state  had  no  power  to  interfere,  except 
to  keep  the  annual  profits  down  to  16  per  cent,  per  annum  on  the  paid- 
np  capital,  no  one  can  believe  it  would  have  surrendered  such  a 
privilege  and  taken  in  lieu  another  so  unfavorable  as  this.  It  is  un- 
doubtedly true,  as  was  claimed  in  argument,  and  has  been  often  said 
from  the  bench,  that  amendments  to  the  charters  of  corporations  are 
usually  made  at  the  solicitation  of  the  corporations  themselves,  who 
cause  the  bills  to  be  prepared  and  submitted  to  the  legislatures  for 
enactment,  and  that,  if  there  is  doubt  as  to  the  construction  of  what 
is  enacted,  this  fact  may  be  resorted  to  in  aid  of  interpretation. 
But  Yattel's  first  general  maxim  of  interpretation  is  that  "it  is  not 
allowable  to  interpret  what  has  no  need  of  interpretation,"  and  he 
continues:  "When  a  deed  is  worded  in  clear  and  precis  terms, — 
when  its  meaning  is  evident  and  leads  to  no  absurd  conclusion, — 
there  can  be  no  reason  for  refusing  to  admit  the  meaning  which  such 
deed  naturally  presents.  To  go  elsewhere  in  search  of  conjectures, 
in  order  to  restrict  or  extend  it,  is  but  to  elude  it."  Yattel,  Law  Nat. 
244.  Here  the  words  are  plain  and  interpret  themselves.  The 
directors  may  establish  such  by-laws  as  they  please,  provided  they 
are  not  repugnant  to  the  constitution  and  laws,  and  they  may  by 
their  by-laws  regulate  the  rates  of  fare  and  freight.  As  their  by-laws 
must  conform  to  the  laws  of  the  state,  so  must  their  rates.  If  the 
state  Sad  not  the  legislative  power  to  regulate  the  charges  of  carriers 
for  hire,  the  case  would  be  different.  But  that  question  has  been 
settlQ)!,  and  the  amended  charter  which  this  company  secured  from 
the  legislature  must  be  construed  in  the  light  of  that  established  power. 
Without,  therefore,  undertaking  to  determine  what  rights  as  to  fares 
and  freights  were  secured  to  the  company  under  the  old  charter,  nor 
whether  more  was  gained  by  the  other  provisions  of  the  new  charter 
than  was  lost  by  the  acceptance  of  section  6  as  it  was  enacted,  we 
affirm  the  judgment. 

Blatchfobd,  J.,  did  not  sit  in  this  case. 
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(1«8  U.  S.  641) 

Illihois  Cekt.  B.  Co.  v.  Pbofle  of  the  Sxatk  of  Illinois. 

Maj  7, 1883. 
RaIUIOAIM— LbOISLATITS  PoWSB  to  REani.ATB  FASBS  ABTD  FsXISHTfl— Ohabtbs 

lujRoiB  Centbaii  Railroad  CoMFAirr  Oohbtbusd. 

UuggUt  ▼.  IlUnoii,  ante,  8S2,  followed,  and  Judgment  of  anpieme  court  of  UUnou 

affirmed. 

In  Error  to  the  Sapreme  Goort  of  the  State  of  Illinois. 

John  N.  Jewett  and  John  A.  CampbeU,  for  plaintiff  in  error. 

J.  K.  Edsdl  and  Jos.  McCmtney,  tor  defendant  in  error. 

Waitb,  G.  J.  This  case,  like  that  of  Buggies  t.  Illinois,  jast  de- 
cided, [ante,  832,]  presents  the  question  whether  the  stiite  of  Illinois 
has  entered  into  a  contract  with  a  railroad  corporation  not  to  exer- 
cise  the  legislatiTC  power  to  regulate  charges  for  the  carriage  of  per- 
sons and  property  apon  the  railroad  of  the  corporation.  It  is  not 
necessary  in  this  case,  any  more  than  it  was  in  the  other,  to  inquire 
whether  the  power  of  legislative  regulation,  in  this  particular,  is  one 
that  can  be  bargained  away,  because  here,  as  there,  we  are  of  opinion 
that  no  such  thing  was  intended.  The  provision  of  the  charter  of  the 
Illinois  Central  Railroad  Company  relied  on,  as  showing  a  contract, 
is  almost  identical  with  that  of  the  Central  Military  Tract  Company 
considered  in  the  Rvggles  Case,  and  in  the  following  words : 

"Seo.  8.  The  said  company  shall  have  power  to  make,  ordain,  and  establish 
all  such  by-laws,  rules,  and  regulations  as  may  be  deemed  expedient  and  neces- 
sary to  fulfill  the  purposes  and  carry  into  effect  the  provisions  of  this  act,  and 
for  the  well-ordering,  regulating,  and  securing  the  affairs,  business,  and  in- 
terests of  the  company:  provided,  that  the  same  be  not  repugnant  to  the  con- 
stitution and  laws  of  the  United  States  or  of  this  state,  or  repugnant  to  this 
act.  The  board  of  directors  shall  have  power  to  establish  such  rates  of  toll  for 
the  conveyance  of  persons  and  property  upon  the  same  as  they  shall  from  time 
to  time  by  their  by-laws  direct  and  determine,  and  to  levy  and  collect  the  same 
for  the  use  of  said  company.  The  transportation  of  persons  and  property,  the 
width  of  track,  the  construction  of  wheels,  the  form  and  size  of  cars,  the 
weight  of  loads,  and  all  other  matters  and  things  respecting  the  use  of  said 
road  and  the  convejrance  of  passengers  and  property,  shall  be  in  conformity  to 
such  rules  and  regulations  as  said  board  of  directors  shall  from  time  to  time 
determine.  Nothing  in  this  act  contained  shall  authorize  said  corporation  to 
make  a  location  of  their  track  within  any  city  without  the  consent  of  com- 
mon council  of  said  city." 
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What  was  said  in  the  other  case  as  to  the  oonstraotion  of  section 
6  of  that  charter  is  applicable  to  this,  and,  referring  to  the  opinion 
in  that  case  for  the  reasons,  we  affirm  this  judgment. 

BiiATOHFOBD,  J.,  took  no  part  in  the  decision  of  this  oaae. 


(107  XT.  S.  6U) 

DiBTBioT  OF  GoLTiHBu  V.  Abhs,  Adm'r,  ete. 

QAxs  7, 1888.) 

LmrATio— OoKPBTBircT  AB  Wimwa — CBBDiBiLnT  —  Pbotikob  of  Codbt  abs 

i\aci—i&iaKi  FBOK  DsFBonvx  Sidbwauu— £vidsnck  gb 

Othkb  AOOmXNTB. 

A  luiwtic,  or  a  peraon  aflected  with  inaanlty,  Is  a  competent  witness  If  he  bare  soffl- 
dent  understanding  to  apprehend  the  obligation  of  an  oath,  and  to  be  capable 
of  giving  a  correct  account  of  the  matters  which  he  has  seen  or  heard  in  refer- 
ence to  the  questions  at  issue.  Whether  he  have  that  understanding  is  a  ques- 
Uon  to  be  determined  by  the  court  upon  examination  of  the  party  himself,  and 
any  competent  witnesses  who  can  speak  to  the  nature  and  extent  of  his  insan- 
ity, and  it  is  for  the  jury  to  decide  wliat  amount  of  credit  they  will  give  to  his 
testimony. 

Id  an  action  against  a  city  to  recover  damages  for  Injuries  received  from  a  fall 
caused  by  a  defective  sidewalk,  evidence  that  other  accidents  had  happened  at 
that  place  is  admissible,  as  it  tends  to  show  the  dangerous  character  of  the  side- 
walk, and  aa  publicity  was  necessarily  given  to  the  accidents  that  such  dan- 
gerous character  was  brought  to  tlie  attention  of  the  city  authorities. 

In  Error  to  the  Supreme  Gonrt  of  the  District  of  Columbia. 

A.  O.  Riddle,  lot  plaintiff  in  error. 

8.  Shellaberger,  A.  A.  Bimey,  and  C  H,  Arme$,  for  defendants  in  er- 
ror. 

FnsiiD,  J.  This  was  an  action  to  recover  damages  for  injnries  re- 
ceived by  the  plaintiff's  intestate,  Du  Bose,  from  a  fall  caused  by  a 
defective  sidewalk  in  the  city  of  Washington.  In  1873  the  board  of 
public  works  of  the  city  caused  the  grade  of  the  carriage-way  of  Thir- 
teenth street,  between  F  and  Q  streets,  to  be  lowered  several  feet. 
The  distance  between  the  curbstone  of  the  carriage-way  and  the  line 
of  the  adjacent  building  was  86  feet.  At  the  time  the  accident  to  the 
deceased  occurred,  this  portion  of  the  street — sidewalk  it  may  be 
termed,  to  designate  it  from  the  carriage-way,  although  only  a  part  of 
it  is  given  up  to  foot  passengers — was,  for  48  feet  north  of  F  street, 
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lowered  in  its  whole  width  to  the  same  grade  as  the  earriage-way. 
Bat,  for  some  distanoe  beyond  that  point,  only  13  feet  of  the  sidewalk 
was  out  down,  thas  leaving  an  abrapt  descent  of  abont  S  feet  at  a 
distance  of  12  feet  from  the  curb.  At  this  decent — from  the  elevated 
to  the  lowered  part  of  the  sidewalk— ^there  were  8  steps,  bat  the  place 
was  not  guarded  either  at  its  side  or  end.  Nothing  was  placed  to 
warn  foot  passengers  of  the  danger. 

On  the  night  of  February  21,  1877,  Da  Bose,  a  contract  surgeon 
of  the  United  States  army,  while  walking  down  Thirteenth  street, 
towards  F  street,  fell  down  this  descent,  and,  striking  upon  his  knees, 
received  a  concussion  which  injured  his  spine  and  produced  partial 
paralysis,  resulting  in  the  impairment  of  his  mind  and  ultimately  in 
his  death,  which  occurred  since  the  trial  below.  The  present  action 
was  for  the  injazy  thus  sustained.  He  was  himself  a  witness,  and 
it  appeared  from  his  testimony  that  his  mind  was  feeble.  His  state- 
ment was  not  always  as  direct  and  clear  as  woald  be  expected  from  a 
man  in  the  full  vigor  of  his  mind.  Still  it  was  not  incoherent,  nor 
unintelligible,  but  evinced  a  full  knowledge  of  the  matters  in  relation 
to  which  he  was  testifying.  A  physician  of  the  government  hospital 
for  the  insane,  to  which  the  deceased  was  taken  two  years  afterwards, 
testified  that  he  was  affected  with  acute  melancholy ;  that  sometimes 
it  was  impossible  to  get  a  word  from  him;  that  his  memory  was  im- 
paired, but  that  he  was  able  to  make  a  substantially  correct  state- 
ment of  facts  which  transpired  before  the  injury  took  place,  though, 
from  the  impairment  of  his  memory,  he  might  leave  out  some  im- 
portant part;  that  there  would  be  some  confusion  of  ideas  in  his  mind; 
and  that  he  should  not  be  held  responsible  for  any  criminal  act.  A 
physician  of  the  Freedmen's  hospital,  in  which  the  deceased  was  at 
one  time  a  patient  after  his  injuries,  testified  to  a  more  deranged  con- 
dition of  his  mind,  and  that  he  was,  when  there  in  June,  1879,  insane. 
He  had  attempted  to  commit  suicide,  and  had  stuck  a  fork  into  his  neck 
several  times.  Upon  this,  and  other  testimony  of  similar  import,  and 
the  feebleness  exhibited  by  the  deceased  on  the  stand,  the  counsel  for 
the  city  requested  the  court  to  withdraw  his  testimony  from  the  jury, 
on  the  ground  that  his  mental  faculties  were  so  far  impaired  as  to 
render  him  incompetent  to  testify  as  a  witness.  This  the  coart  refused 
to  do,  but  instructed  the  jury  that  his  testimony  mast  be  taken  with 
some  allowance,  considering  his  condition  of  mind  and  his  incapacity 
to  remember  all  the  circumstances  which  might  throw  some  light  on 
his  present  condition.  This  refusal  and  ruling  of  the  court  constitute 
the  first  ertor  assigned. 
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The  ruling  of  the  ooart  and  its  iustrnction  to  the  jory  were  entirely 
correct.  It  is  undoabtedly  trae  that  a  lunatic  or  insane  person  may, 
from  the  condition  of  his  mind,  not  be  a  competent  witness.  B4S  in- 
competency on  that  ground,  like  incompetency  for  any  other  canse, 
must  be  passed  upon  by  the  court,  and  to  aid  its  judgment  evidence 
of  bis  condition  is  admissible.  But  lunacy  or  insanity  assumes  so 
many  forms,  and  is  so  often  partial  in  its  extent,  being  frequently 
confined  to  particular  subjects,  while  there  is  full  intelligence  on 
others,  that  the  power  of  the  court  is  to  be  exercised  with  the  great- 
est caution.  The  books  are  full  of  cases  where  persons  showing 
mental  derangement  on  some  subjects  evince  a  high  degree  of  intel- 
ligence and  wisdom  on  others.  The  existence  of  partial  insanity 
does  not  unfit  individuals  so  affected  for  the  transaction  of  business 
on  all  subjects,  nor  from  giving  a  perfectly  accurate  and  lucid  state- 
ment of  what  they  have  seen  or  heard.  In  a  case  in  the  prerog- 
ative ooort  of  Canterbury,  counsel  stated  that  partial  insanity  was 
unknown  to  the  law  of  England;  but  the  court  replied  that  if  by  this 
was  meant  that  the  law  never  deems  a  person  both  sane  and  insane 
at  one  and  the  same  time,  upon  one  and  the  same  subject,  the  asser- 
tion was  a  truism;  and  added :  "If,  by  that  position,  it  be  meant  and 
intended  that  the  law  of  England  never  deems  a  party  both  sane  and 
insane  at  different  times  upon  the  same  subject,  and  both  sane  and 
insane  at  the  same  time  upon  different  subjects,  there  can  scarcely 
be  a  position  more  destitute  of  legal  foundation ;  or,  rather,  there  can 
scarcely  be  one  more  adverse  to  the  stream  and  current  of  legal  au- 
thority."    Dew  V.  Clatk,  3  Add.  Eoc.  79,  94. 

The  general  rule,  therefore,  is  that  a  lunatic  or  a  person  affected 
with  insanity  is  admissible  as  a  witness  if  he  have  sufficient  under- 
standing to  apprehend  the  obligation  of  an  oath,  and  to  be  capable 
of  giving  a  correct  account  of  the  matters  which  he  has  seen  or  heard 
in  reference  to  the  questions  at  issue ;  and  whetlier  he  have  that  un- 
derstanding is  a  question  to  be  determined  by  the  court,  upon  exami- 
nation of  the  party  himself,  and  any  competent  witnesses  who  can 
speak  to  the  nature  and  extent  of  his  insanity.  Such  was  the  decis- 
ion of  the  court  of  criminal  appeal  in  England,  in  the  case  of  R«g. 
V.  Hill,  .5  Cox,  Grim.  Gas.  259.  There  the  prisoner  had  been  con- 
victed of  manslaughter;  and  on  the  trial  a  witness  had  been  admitted 
whose  incompetency  was  urged  on  the  ground  of  alleged  insanity. 
He  was  a  patient  in  a  lunatic  asylum,  imder  the  delusion  that  he  had 
a  number  of  spirits  about  him  which  were  continually  talking  to  him, 
but  the  medical  superintendent  testified  that  he  was  capable  of  giving 
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an  aocoant  of  any  transaction  that  happened  before  his  eyes;  that 
he  had  always  found  Viim  so;  and  that  it  was  solely  with  reference  to 
the  delusion  about  the  spirits  that  he  considered  him  a  lunatic.     The 
witness  himself  was  oalled,  and  he  testified  as  follows :  "I  am  fuUy 
aware  I  have  a  spirit,  and  20,000  of  them.     They  are  not  all  mine. 
I  must  inquire.    I  can  where  I  am.    I  know  which  are  mine.     Those 
that  ascend  from  my  stomach  and  my  head,  and  also  those  in  my 
ears.     I  don't  know  how  many  they  are.     The  flesh  creates  spirits 
by  the  palpitation  of  the  nerves  and  the  rheumatics.     All  are  now 
in  my  body  a;nd  around  my  head.     They  speak  to  me  incessantly, 
particularly  at  night.     That  spirits  are  immortal,  I  am  taught  by  my 
religion  from  my  childhood.     No  matter  how  faith  goes,  all  live  after 
my  death,  those  that  belong  to  me  and  those  that  do  not. "     After 
much  more  of  this  kind  of  talk  he  added :  "They  speak  to  me  in- 
stantly; they  are  speaking  to  me  now;  they  are  not  separate  from 
me;  they  are  around  me  speaking  to  me  now;  but  I  can't  be  a  spirit, 
for  I  am  flesh  aild  blood.    They  can  go  in  and  out  through  walls  and 
places  which  I  cannot."     He  also  stated  his  opinion  of  what  it  was 
to  take  an  oath :  "When  I  swear,"  he  said,  "I  appeal  to  the  Almighty. 
It  is  perjury,  the  breaking  of  a  lawful  oath,  or  taking  an  unlawful 
one;  he  that  does  it  will  go  to  hell  for  all  eternity."     He  was  then 
sworn,  and  gave  a  perfectly  collected  and  rational  account  of  a  trans- 
action which  he  declared  that  he  had  witnessed.     He  was  in  some 
doubt  as  to  the  day  of  the  week  on  which  it  took  place,  and  on  cross- 
examination  said:  "These  creatures  insist  upon  it,  it  was  Tuesday 
night,  and  I  think  it  was  Monday;"  whereupon  he  was  asked:  "Is 
what  you  have  told  us,  what  the  spirits  told  you,  or  what  yon  recol- 
lected without  the  spirits?"     And  he  said:  "No;  the  spirits  assist 
me  in  speaking  of  the  date;  I  thought  it  was  Monday,  and  they  told 
me  it  was  Christmas  eve,  Tuesday;  but  I  was  an  eye-witness,  an  oc- 
ular witness,  to  the  fall  to  the  ground."     The  question  was  reserved 
for  the  opinion  of  the  court  whether  this  witness  was  competent,  and 
after  a  very  elaborate  discussion  of  the  subject  it  was  held  that  he 
was.     Chief  Justice  Campbell  said  that  he  entertained  no  doubt  that 
the  rule  laid  down  by  Baron  Pabke,  in  an  unreported  case  which  had 
been  referred  to,  was  correct,  that  wherever  a  delusion  of  an  insane 
character  exists  in  any  person  who  is  oalled  as  a  witness,  it  is  for  the 
judge  to  determine  whether  the  person  so  called  has  a  sufficient  sense 
of  religion  in  his  mind  and  a  sufficient  understanding  of  the  nature  of 
an  oath,  and  it  is  for  the  jury  to  decide  what  amount  of  credit  they 
will  give  to  his  testimony.     "Various  authorities,"  said  the  chief  jus- 
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tice,  "have  been  referred  to,  which  lay  down  the  law  that  a  person 
non  eompo$  mentis  is  not  an  admissible  witness;  but  in  what  sense  is 
the  expression  non  compos  mentis  employed?  If  a  person  be  so  to 
sach  an  extent  as  not  to  understand  the  nature  of  an  oath,  he  is  not 
admissible.  But  a  person  sabject'to  a  considerable  amount  of  insane 
delusion  may  yet  be  under  the  sanction  of  an  oath,  and  capable  of 
giving  very  material  evidence  upon  the  sabjeot-matter  under  consider- 
ation."  And  the  chief  justice  added :  "The  proper  test  must  always 
be,  does  the  lunatic  understand  what  he  is  saying;  and  does  he  un- 
derstand the  obligation  of  an  oath  ?  The  lunatic  may  be  examined 
himself,  that  his  state  of  mind  may  be  discovered,  and  witnesses  may 
be  adduced  to  show  in  what  state  of  sanity  or  insanity  he  actually  is ; 
still,  if  he  can  stand  the  test  proposed,  tiie  jury  must  determine  all 
the  rest."  He  also  observed  that  in  a  lanatio  asylum  the  patients 
are  often  the  only  witnesses  of  outrages  apon  themselves  and  others, 
and  there  would  be  impunity  for  offenses  committed  in  saeh  places 
if  the  only  perso^as  who  can  give  information  are  not  to  be  heard. 
Baron  Aldbbson,  Justice  Golbbidob,  Baron  Platt,  and  Justice  Tal- 
FOUBD  agreed  with  the  chief  justice,  the  latter  observing  that  "if  the 
proposition  that  a  person  suffering  under  an  insane  delusion  cannot 
be  a  witness  were  maintained  to  the  fullest  extent,  every  man  sub- 
ject  to  the  most  innocent,  unreal  fancy  would  be  excluded.  Martin 
Luther  believed^  that  he  had  a  personal  conflict  with  the  devil.  Dr. 
Johnson  was  persuaded  that  he  had  heard  his  mother  speak  to  him 
after  death.  In  every  case  the  judge  must  determine  according  to 
the  circumstances  and  extent  of  the  delusion.  Unless  judgment  and 
discrimination  be  applied  to  each  particular  case,  there  may  be  the 
most  disastrous  consequences."  This  case  is  also  found  in  Denison 
&  P.  Gr.  Gas.  254,  where  Lord  GahpbbijL  is  reported  to  have  said  that 
the  rule  contended  for  would  have  excluded  the  testimony  of  Socrates, 
for  he  had  one  spirit  always  prompting  him.  The  doctrine  of  this 
decision  has  not  been  overruled,  that  we  are  aware  of,  and  it  entirely 
disposes  of  the  question  raised  here. 

On  the  trial,  a  member  of  the  Metropolitan  police,  who  saw  the 
deceased  fall  on  the  sidewalk  and  went  to  his  assistance,  was  asked, 
after  testifying  to  the  accident,  whether,  while  he  was  on  his  beat, 
other  accidents  had  happened  at  that  place.  The  court  allowed  the 
question,  against  the  objection  oi  the  city's  counsel,  for  the  purpose 
of  showing  the  condition  of  the  street,  and  the  liability  of  other  per- 
sons to  fall  there.  The  witness  answered  that  he  had  seen  persons 
stumble  over  there.     He  remembered  sending  home  in  a  hack  a 
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wpman  vho  had  fallen  there,  and  had  seen  as  many  as  five  per80Dti< 
f^  there. 

The  admission  of  this  testimony  is  now  nrged  as  error,  the  point 
of  the  objection  being  that  it  tended  to  introdaoe  collateral  issues 
and  tuns  mislead  the  jury  from  the  matter  directly  in  controversy. 
Were  such  the  case  the  objection  would  be  tenable,  but  no  dispute 
was  made' as  to  these  accidents,  no  question  was  raised  as  to  the  ex- 
tent of  the  injuries  received,  no  point  was  made  upon  them,  no  re- 
covery was  sought  by  reason  of  them,  nor  any  increase  of  damages. 
They  were  proved'  simply  as  circumstances  which,  with  other  evi- 
dence, tended  to  show  the  dangerous  character  of  the  sidewalk  in  its 
unguarded  condition.  The  frequency  of  accidents  at  a  particular 
place  would  seem  to  be  good  evidence  of  its  dangerous  character — at 
least,  it  is  some  evidence  to  that  effect.  Persons  are  not  wont  to 
seek  such  places,  and  do  not  willingly  fall  into  them.  Here  the 
character  of  the  place  was  one  of  the  subjects  of  inquiry  to  which 
attention  was  called  by  the  nature  of  the  action  and  the  pleadings, 
and  the  defendant  should  have  been  prepared  to  show  its  real  char- 
acter in  the  face  of  any  proof  bearing  on  that  subject. 

Besides  this,  as  publicity  was  necessarily  given  to  the  accidents, 
they  also  tended  to  show  that  the  dangerous  character  of  the  locality 
was  brought  to  the  attention  of  the  city  authorities. 

In  Quinlan  v.  City  of  Utiea,  11  Hun,  217,  which  was  before  the  so- 
-preme  court  of  New  \ork,  in  an  action  to  recover  damages  for  inju- 
ries sustained  by  the  plaintiff  through  the  neglect  of  the  city  to  repair 
its  sidewalk,  he  was  allowed  to  show  that  while  it  was  out  of  repeur 
other  persons  had  slipped  and  fallen  on  the  walk  where  be  was  in- 
jured. It  was  objected  that  the  testimony  presented  new  issues  which 
the  defendant  could  not  be  prepared  to  meet,  but  the  court  said :  "In 
one  sense  every  item  of  testimony  material  to  the  main  issue  intro- 
duces a  new  issue ;  that  is  to  say,  it  calls  for  a  reply.  In  no  other 
sense  did  the  testimony  in  question  make  a  new  issue.  Its  only  im- 
portance was  that  it  bore  upon  the  main  issue,  and  all  legitimate 
testimony  bearing  upon  that  issue,  the  defendant  was  required  to  be 
prepared  for."  This  case  was  affirmed  by  the  court  of  appeals  of 
New  York,  all  the  judges  concurring,  except  one,  who  was  absent. 
74  N.  Y.  603. 

In  an  action  against  the  oity  of  Chicago,  to  recover  damages 
resulting  from  the  death  of  a  person  who  in  the  night  stepped 
off  an  approaoh  to  a  bridge  while  it  was  swinging  around  to  enable 
a  vessel  to  pass,  and  was  drowned, — ^it  being  alleged  that  the  acoi- 
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dent  happened  by  reason  of  the  negleot  ot  the  oity  to  supply  saf- 
ficient  lights  to  enable  persons  to  avoid  anch  dangers, — the  supreme 
court  of  Illinois  held  that  it  was  competent  for  the  plaintiff  to  prove 
that  another  person  had,  under  the  same  circumstances,  met  with  a 
similar  accident.  City  of  Chicago  v.  Powert,  42  111.  169.  To  the  ob- 
jection that  the  evidence  was  inadmissible,  the  court  said : 

"The  action  was  based  upon  the  negligence  of  the  city  in  failing  to  keep 
the  bridge  properly  lighted.  It  another  person  bad  met  with  a  similar  fate 
at  the  same  place,  and  from  a  like  cause,  it  would  tend  to  show  a  knowledge 
on  the  part  of  the  city  that  there  was  inattention  on  the -part  of  their  agents 
having  charge  of  the  bridge,  and  that  they  had  failed  to  provide  proper 
means  for  the  protection  of  persons  crossing  on  the  bridge.  As  it  tended  to 
prove  this  fact  it  was  'admissible ;  and  if  the  appellants  had  desired  to  guard 
against  its  improper  application  by  the  jury,  they  should  have  asked  an  in- 
struction limiting  it  to  its  legitimate  purpose." 

Other  cases  to  the  same  general  purport  might  be  cited.  See  City 
of  Augutta  v.  Hafera,  61  Ga.  48;  House  v.  Metealf,  27  Conn.  680; 
Calkins  T.  City  of  Hartford,  38  Conn.  67;  Darling  v.  Westmoreland, 
52  N.  H.  401;  HiU  t.  Portland  <k  i2.  J2.  Co.  6S  Me.  489;  KenX  v. 
Town  of  Lincoln,  32  Vt.  691;  City  of  Delphi  v.  Lowery,  74  Ind.  620. 
The  above,  however,  are  sufficient  to  sustain  the  action  of  the  court 
below  in  admitting  the  testimony  to  which  objection  was  taken. 
Judgment  affirmed. 


(lOS  U.  S.  5«3) 

H^WLBY,  County  Gerk,  etc.,  v.  Unttbd  States  ex  rel.  Faibbakes 

and  others. 

(May  7, 1883.) 

Railroad  Aid  Boiom — Aor  or  Oknbbai.  Abbemblt  or  Illikois  of  April  K, 

1869— Chabt£r  of  Chioaoo  &  Bock  Rivbb  Rah^boas  Cokfahx 

— ^Injdxctioh— Jurisdiction  of  Shpreke  Court — 

UHITIRO  BXFARATH  JUDailEHTB. 

The  town  of  Amboy,  Lee  county,  Illinois,  on  the  fifth  of  April,  1873,  issued  a  series 
of  bonds  in  payment  of  subscriptions  voted  by  the  voters  of  the  town  to  the 
capital  stock  ot  the  Chicago  &  Rock  River  Railroad  Company,  nnder  anthor- 
ity  of  sections  12  and  13  of  the  cluuterof  the  company,  approved  Hay  24, 1869. 
Wheh  the  bonds  were  issued,  the  town  clerk  did  not  transmit  to  the  county 
clerk  the  statement  required  by  section  13  of  the  charter  ot  the  railroad  com- 
pany, but  the  president  ot  the  company  caused  them  to  be  registered  in  the  office 
ot  the  auditor  of  public  accounts  in  accordance  with  the  provisions  of  section 
4  of  the  act  of  April  16, 1869.  During  the  years  1872  and  1873  the  auditor 
made  the  proper  certificate,  under  the  registiy  law,  tor  the  taxes  to  meet  tlie 
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interest  for  tliose  years,  and  the  taxes  were  extended  hj  the  county  ckrk  in 
due  form'on  the  tax  collector's  books ;  but  before  the  collections  were  made 
certain  tax-iwyers  of  the  town  obtained  from  the  circuit  court  of  Lee  county 
an  injunction  against  the  county  clerk,  the  county  collector,  and  the  town  col- 
Icclor,  restraining  them  from  collecting  the  taxes  that  had  already  been  as- 
sessed, and  also  restraining  the  same  parties  and  the  auditor  of  public  accounts 
of  the  state  from  taking  any  steps  for  the  levy  or  collection  of  any  other  taxes 
to  pay  either  the  principal  or  the  interest  of  the  bonds.  After  this  injunction 
was  obtained,  the  relators,  being  severally  the  holders  and  owners  of  cer- 
tain of  the  bonds  and  coupons  of  the  town,  began  separate  suits  against  the 
town  to  recover  the  amounts  due  them  respectively  on  their  coupons,  and  ob- 
tained judgments  for  the  amounts  so  due,  which  remain  unpaid,  and  have 
been  audited  and  allowed  by  the  auditing  board  of  the  town  ;  but  the  town 
clerk;  whose  duty  it  is  to  certify  to  the  county  clerk  on  or  before  the  second 
Tuesday  in  August  of  each  year  the  amount  of  taxes  to  be  levied  and  collected 
to  pay  the  charges  against  the  town  for  the  current  year,  refused  to  so  certify, 
and  concealed  himself  to  avoid  the  process  of  the  courts.  Dpon  presentation  of 
the  judgment  to  the  county  clerk,  and  demand  that  he  oompute  and  assess 
upon  the  taxable  property  of  the  county  a  suffldent  sum  to  pay  such  judg- 
ments, and  tlie  interest  and  costs  thereon,  he  refused  so  to  do,  whereupon 
the  several  Judgment  plaintitTs  united  as  relators  in  an  application  to  the  cir- 
cuit court  of  the  United  States  for  a  mandamv$  requiring  the  county  clerk  to 
comply  with  their  demands.    HM — 

(1)  That  section  13  of  the  charter  of  the  railroad  company  made  it  the  duty  of  the 
county  clerk,  annually,  after  the  issue  of  the  bonds,  to  compute  and  assess  on 
the  taxable  property  in  the  town  a  sum  sufficient  to  meet  the  interest  as  it 
matured  and  provide  a  sum  for  the  redemption  of  the  principal,  and  a  state- 
ment of  the  town  clerk,  under  section  12,  was  not  a  condition  precedent  to 
such  computation  and  assessment ;  but  that  when  the  judgments  of  the  circuit 
court  were  presented  to  him  he  was  officially  informed  of  the  liability  of  the 
town  for  the  payment  of  the  coupons  sued  for,  and  it  became  his  duty  to  com- 
pnte  the  tax  necessary  to  pay  them,  and  pat  it  in  the  way  of  coUection. 

(3)  That  the  certificate  of  the  town  clerk  that  the  judgments  had  been  audited  and 

allowed  by  the  town  auditors,  was  not,  in  this  case,  any  more  a  condition  pre- 
cedent to  the  action  of  the  county  clerk,  than  it  was  under  the  requirements 
of  section  12. 
(S)  That  the  cerUflcate  of  the  auditor  of  pnblio  accounts  was  not  an  indispeuable 
requisite  to  the  action  of  the  county  clerk. 

(4)  That  the  relator,  not  having  been  a  party  to  the  suit  in  which  the  injunction 

was  obtained,  and  having  established  her  right  to  the  tax  by  the  judgment  of 
the  circuit  court  in  a  suit  to  which  the  town  in  its  corporate  capacity  was  a 
party,  she  may  use  the  power  of  that  court  to  command  the  assessment  and 
coUection  of  the  tax  as  a  means  of  carrying  the  judgment  into  execution,  not- 
withstanding the  injunction  obtained  against  the  officers  of  the  town  before 
the  judgment  against  the  town  was  rendered. 

When  distinct  causes  of  action  in  favor  of  distinct  parties  are  united  in  one  suit, 
and  distinct  judgments  are  rendered  for  or  against  the  several  parties,  their 
judgments  cannot  be  joined  to  give  this  court  jurisdiction ;  but  where,  as  in 
this  case,  one  of  the  parties  has  two  judgments,  and  the  aggregate  amount  due 
thereon,  including  interest  to  the  time  the  mandamui  was  awarded,  exceeds 
$5,000,  the  cause  may  be  retained  for  adjudication  in  respect  to  the  rights  of 
that  party. 
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In  Error  to  the  Circuit  Court  of  the  TTnited  States  for  the  Northern 
District  of  Illinois. 

J.  K.  EdaaU  and  John  B.  Hawley,  for  plaintiff  in  errot. 

That.  8.  McCUUand,  for  defendant  in  error. 

Waitb,  0.  J.  On  the  fifth  of  Aipril,  1872,  the  towtf  of  Amboy,  Lee 
county,  Illinois,  issued  a  series  of  bonds  in  payment  of  a  subscription 
voted  by  the  voters  of  the  town  to  the  capital  stock  of  the  Chicago  & 
Rock  River  Railroad  Company.  Both  the  subscription  and  bonds 
were  authorized  by  the  charter  of  the  railroad  company,  approved 
March  24.  1869. 

Sections  12  and  18  of  this  charter,  which  alone  need  be  considered, 
are  as  follows : 

"Sec  12.  It  shall  be  the  duty  of  the  (derk  at  amy  sach  city,  town,  or  town- 
ship, in  which  a  vote  shall  be  given  In  favor  of  subscription,  witliln  10  days 
thereafter,  to  transmit  to  the  county  clerk  of  their  counties  a  transcript  or 
statement  of  the  vote  given,  and  the  amount  so  voted  to  be  sabscril)ed,  and 
the  rate  of  interest  to  be  paid:  provided,  that  when  elections  s^all  be  held  and 
bonds  issued,  as  aforesaid,  it  shall  be  the  duty  of  the  clerk  of  such  town  or 
township  to  file  with  the  county  clerk  of  their  respective  counties,  within  10 
days  after  the  issuing  of  said  bonds,  certificates  of  the  amount  of  bonds  issued, 
and  the  rate  of  interest  payable  thereon,  and  number  of  each  bond." 

"Sec.  18.  It  shall  be  the  duty  of  the  county  clerk  of  said  county,  annually, 
after  the  execution  and  delivering  of  such  bonds  aforesaid,  to  compute  and  as- 
sess upon  all  the  taxable  property  returned  by  the  assessor  of  such  city,  town, 
or  township,  a  sum  suffloient  to  pay  the  interest  and  costs  of  collection  and  dis- 
bursements upon  all  bonds  so  issued  by  the  respective  cities,  towns,  or  town- 
ships; which  tax  shall  be  extended  upon  the  collector's  books  as  other  taxes 
are,  and,  when  collected,  shall  be  paid  to  the  treasurer  of  the  county;  and 
such  city,  town,  or  township  shall,  when  providing  for  the  levying  and  collect- 
ing of  other  taxes,  also  assess  upon  the  property  of  such  city,  town,  or  town- 
ship any  rate  not  exceeding  3  per  cent,  in  any  one  year  upon  the  assessment, 
to  pi'ovide  a  fund  for  the  redemptimi  of  the  principtd  and  interest  of  such 
bonds  as  or  when  they  tiecome  due— said  taxes  to  be  levied  and  collected  as 
other  taxes  are;  but  no  tax  shall  be  computed,  assessed,  or  collected,  or  any 
interest  paid,  to  be  applied  Upon  said  bonds,  unless  such  bonds  have  been  exe- 
cuted and  delivered." 

By  an  act  of  the  general  assemUy  of  Ulinois  "to  fnnd  and  provide 
for  paying  the  railroad  debts  of  counties,  townships,  cities,  and  towns, " 
passed  and  in  force  April  16, 1869,  the  holders  of  that  class  of  securi- 
ties were  authorized  to  register  them  in  the  office  of  the  auditor  of 
public  aoooonta  of  tine  state.  Sections  4  and  6  of  that  act  are  as  fol- 
lows : 

"See.  4.  When  the  bonds  of  any  county, township,  city,  or  town  shall  be  so 
registered,  the  state  auditor  shall  annuidly  ascertain  the  amount  of  interest 
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for  the  cnrrent  year  due  and  aeorued  and  to  accrae  upon  sach  bonds,  and  from 
the  amount  so  ascertained  he  shall  deduct  the  amount  in  the  state  treasury 
placed  to  the  credit  of  such  county,  township,  city,  or  town,  as  herein  provided 
and  directed ;  and  from  the  basis  of  the  certificate  of  valuation  of  property 
heretofore  provided  to  be  transmitted  to  him,  or,  in  case  no  such  certificate 
shall  be  filed  in  his  office,  then,  upon  the  basis  of  the  total  assessment  of  such 
county,  township,  city,  or  town  for  the  year  next  preceding,  he  shall  estimate 
and  determine  the  rate  per  centum  on  the  valuation  of  property  within  such 
eonuty,  township,  city,  or  town  requisite  to  meet  and  satisfy  the  amount  of 
Interest  unprovided  for,  together  with  the  ordinary  cost  to  the  state  of  colleo- 
tion  and  disbursement  of  the  same,  to  be  estimated  by  the  auditor  and  treas- 
urer, and  shall  make  and  transmit  to  the  county  clerk  of  such  county,  or  to  the 
proper  officer  or  authority  whose  duty  it  is  or  shall  be  to  prepare  the  estimates 
and  books  for  the  collection  of  state  taxes  in  such  county,  township,  city,  or 
town,  a  certificate  stating  such  estimated  requisite  per  centum  for  such  pur- 
pose, to  be  filed  in  his  office,  and  the  same  per  centum  shall  thereupon  be 
deemed  added  to  and  a  part  of  the  per  centum  which  is  or  may  be  levied  or 
provided  by  law  for  purposes  of  state  revenue,  and  shall  be  so  treated  by  such 
clerk,  officer,  or  authority  in  making  sudi  estimates  and  books  for  the  col- 
lection of  taxes;  and  the  said  tax  shall  be  collected  with  the  state  revenue, 
and  all  laws  relating  to  the  state  revenue  shall  apidy  theret<^ except  as  herein 
otherwise  provided. 

"Sec.  5.  The  state  shall  be  deemed  the  custodian  only  t>t  the  several  taxes 
so  collected  and  creidited  to  such  county,  township,  city,  or  town,  and  shall  not 
be  deemed  in  any  manner  liable  on  account  of  any  such  bonds;  but  the  tax 
and  fund  so  collected  shall  be  deemed  pledged  and  appropriated  to  the  pay- 
ment of  the  interest  and  principal  of  the  registered  bonds  herein  provided  for, 
until. fully  satisfied." 

When  the  bonds  of  the  town  of  Amboy  were  issned,  the  town  clerk 
did  not  transmit  to  the  county  clerk  the  statement  required  by  section 
12  of  the  charter  of  the  railroad  company,  bat  the  president  of  the 
company  caused  them  to  be  registered  in  the  office  of  the  auditor  of 
public  accounts  in  accordance  with  the  provisions  of  the  act  of  1869. 
During  the  years  1872  and  1878  the  auditor  made  the  proper  certifi- 
cate under  the  registry  law  for  the  taxes  to  meet  the  interest  for  those 
years,  and  the  taxes  were  extended  by  the  county  clerk  in  due  form 
on  the  tax-collector's  books,  bat  before  the  collections  were  made  cer- 
tain tax-payers  of  the  town  obtained  from  the  circuit  court  of  Lee 
county  an  injanotion  against  the  county  clerk,  the  county  collector, 
and  the  town  collector,  restraining  them  from  oolleoiing  the  taxes 
that  had  already  been  assessed,' and  also  restraining  the  same  parties 
and  the  auditor  of  public  accounts  of  the  state  from  taking  any  steps 
for  the  levy  or  collection  of  any  other  taxes  to  pay  either  the  principal 
or  the  interest  of  the  bonds. 
V.2— 64 
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After  this  injaDotion  was  obtained,  the  relators,  Fairbanks,  Skinner, 
Thomas,  and  Wetmore,  being  severally  holders  and  owners  of  certain 
of  the  bonds  and  coupons  of  the  town,  began  separate  suits  against 
the  town  in  the  circuit  court  of  the  United  States  for  the  northern 
district  of  Illinois,  to  recover  the  amounts  due  them,  respectively,  on 
their  coupons.  These  soits  resulted  in  a  judgment  on  the  thirteenth 
of  March,  1878,  in  favor  of  Fairbanks,  for  $2,449  damages  and|36.13 
costs;  another,  on  the  twenty-fourth  of  January,  1878,  in  favor  of 
Skinner,  for  $2,018.50  damages  and  $47.10  costs;  another,  on  the 
twenty-ninth  of  November,  1876,  in  favor  of  Thomas,  for  $866  dam- 
ages and  $43.90  costs;  and  two  others  in  favor  of  Wetmore, — one  on 
the  seventeenth  of  December,  1876,  for  $^,886.14  and  $50.40  costs, 
and  the  other,  on  the  twentieth  of  June,  1876,  for  $1,068.83  dam- 
ages and  $31.50  costs. 

These  several  judgments  remain  unpaid,  and  have  all  been  duly 
audited  and  allowed  by  the  auditing  board  of  the  town;  but  the  town 
clerk,  whose  duty  it  is  to  certify  to  the  county  clerk,  on  or  before  the 
second  Tuesday  in  August  in  each  year,  the  amount  of  taxes  to  be 
levied  and  collected  to  pay  the  charges  against  the  town  for  the  cur- 
rent year,  refused  to  certify  the  judgments,  and  kept  himself  con- 
cealed so  as  to  avoid  the  process  of  the  courts.  The  several  plaintiffs 
then  presented  their  respective  judgments  to  the  county  clerk,  and 
demanded  that  he  "compute  and  assess  upon  all  the  taxable  property 
in  said  town  of  Amboy  a  sum  sufficient  to  pay  said  judgments,  and 
each  and  every  of  them,  and  interest  on  the  same  to  the  date  of  pay- 
ment, and  costs  of  suit  in  each  case,  together  with  the  oosts  of  col- 
lecting and  disbursing  such  taxes,  and  to  extend  such  taxes  upon  the 
collector's  books  of  said  town  of  Amboy  for  the  year  1879."  This 
the  county  clerk  refosed  to  do,  and  thereupon  the  several  judgment 
plaintiffs  united  as  relators  in  an  application  to  the  circuit  court  of 
the  United  States  for  a  mandamu$  requiring  him  to  comply  with  their 
demands. 

To  this  application  the  county  olerk  answered,  setting  ap  defenses, 
as  follows : 

(1)  That  the  town  clerk  had  never  transmitted  to  the  county  clerk  the 
statement  required  by  section  12  of  the  charter  of  the  railroad  company;  (2) 
that  the  town  clerk  had  never  certifled  to  the  county  clerk  the  allowance  of 
the  judgment  by  the  board  of  aaditors  of  the  town ;  (8)  that  all  taxes  to  pay 
principal  and  interest  on  the  bonds  covered  b7  the  several  judgments  of  the 
relators,  certifled  by  the  auditor  of  public  accounts,  under  the  registry  law, 
had  been  duly  extended  on  the  tax-collector's  books,  and  their  collection  en- 
joined by  the  circuit  court  of  the  county;  and  (4)  that  he  had  himself  been 
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enjoined  by  the  circuit  court  of  the  county  from  extending  any  taxes  vbat- 
ever  on  the  tax-books  to  pay  the  principal  or  interest  of  the  bonds  held  by  the 
relators. 

Upon  demurrer  to  this  answer,  judgment  was  given  in  the  court 
below  awarding  a  -writ  of  mandamus  directed  to  the  county  elerk  and 
commanding  him  to  extend  upon  the  tax-collector's  books  of  the 
town,  for  the  year  1879,  a  sum  sufficient  to  pay  each  of  the  several 
judgments  held  by  the  relators,  particularly  describing  the  judgments 
separately.    To  reverse  that  judgment  this  writ  of  error  was  brought. 

We  are  met  at  the  outset  with  a  motion  of  the  defendants  in  error 
to  dismiss  the  writ  in  this  case  on  the  ground  that  the  several  jndg> 
ments  proceeded  upon  below  cannot  be  united  to  give  us  jurisdiction, 
and  the  amount  due  on  any  one  of  them  does  not  exceed  $5,000. 
The  rule  is  settled,  as  stated  more  than  once  at  the  present  term, 
that  when  distinct  causes  of  action,  in  favor  of  distinct  parties,  are 
united  in  one  suit,  and  distinct  judgments  are  rendered  for  or  against 
the  several  parties,  their  judgments  cannot  be  joined  to  give  us  juris- 
diction.  Ex  p/orU  Baltimore  dt  0.  R.  Co.  106  U.  8.  6;  [8.  C.  1  Sop. 
Ct.  BuiP.  86;]  Famurs'  Loan  A  Tnut  Co.  v.  Waterman,  Id.  266;  [8. 
C.  1  8ro.  Or.  Rbp.  181 ;]  Adams  v,  Crittenden,  Id.  676;  [8.  C.  1  Sup. 
Ct.  Eep.  92;]  Schwed  v.  Smith,  Id.  188;  [8.  C.  1  Sup.  Ot.  Ebp,  221.] 
In  the  present  case  distinct  causes  of  action,  in  favor  *of  distinct 
parties,  were  united,  for  convenience  and  to  save  expense,  in  one 
suit,  and  distinct  orders  were  made  in  favor  of  each  one  of  the  sev- 
eral  judgment  creditors. .  The  proceeding  was  analogous  to  a  credit- 
or's bill  brought  by  distinct  creditors  upon  distinct  judgments  to 
reach  the  property  of  their  common  debtor.  That  was  the  case  of 
Schwed  V.  Srmth,  supra,  in  which  we  held,  following  Seaver  v.  Bige- 
lows,  5  Wall.  208,  that  the  amount  due  the  several  creditors  could 
not  be  joined  to  give  jurisdiction  on  an  appeal  by  the  defendants. 
In  the  present  case,  the  amount  due  the  relators  Fairbanks,  Skinner, 
and  Thomas,  respectively,  does  not  exceed  $6,000.  As  to  them,  con- 
sequently, the  writ  must  be  dismissed.  But  as  to  the  relator  Wetmore 
the  case  is  different.  She  has  two  judgments,  and  the  a^^^regate 
amount  due  her,  including  interest  to  the  time  the  matidamtu  was 
awarded,  exceeds  $5,000.  The  matter  in  dispute  with  her,  there- 
fore, is  sufficient  for  our  jurisdiction,  and  the  cause  must  be  retained 
for  adjudication  in  respect  to  her  rights.  This  was  the  form  of  pro- 
ceeding adopted  in  Fanners'  Loan  A  Trust  Co.  v.  Waterman,  supra. 

Proceeding,  then,  to  the  consideration  of  the  case  on  its  merits,  we 
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will  take  up  the  defenses  relied  on  bj  the  oonnty  olerk  in  the  order 
in  which  they  have  been  stated. 

1.  As  to  the  omission  of  the  town  cUrk  to  certify  the  statement  required 
by  the  twelfth  section  of  the  charter.  By  the  judgment  of  the  oircnit 
court,  for  the  enforcement  of  which  the  mandamtu  is  asked,  the  fact 
of  the  issue  of  the  bonds  and  the  liability  of  the  town  for  the  pay- 
ment of  the  coupons  held  by  the  judgment  creditor  was  judicially  de* 
determined.  Section  13  of  the  charter  of  the  railroad  company  made  it 
the  duty  of  the  county  clerk  annually,  after  the  issue  of  the  bonds,  to 
compute  and  assess  on  the  taxable  property  in  the  town  a  sum  suffi- 
cient to  meet  the  interest  as  it  matured,  and  provide  a  sum  for  the  re- 
demption of  the  principal.  The  statement  of  the  town  clerk  under 
section  12  was  not  a  condition  precedent  to  the  computation  and  assess- 
ment of  the  tax  by  the  county  clerk.  It  was  one  way-  of  informing  the 
county  clerk  of  his  duty,  but  not  necessarily  the  only  way.  The  law 
obliged  him  to  make  the  assessment  in  due  course  of  bnsinesa  after  the 
bonds  were  put  out,  and  until  they  were  paid  in  fall.  When,  therefore, 
the  judgments  of  the  circuit  court  of  the  United  States  were  presented 
to  him,  he  was  officially  informed  that  the  liability  of  the  town  for  the 
payment  of  the  coupons  sued  for  had  been  jadieially  estabUshed,  and  it 
became  his  duty,  nnder  section  18,  to  compute  the  tax  necessary  to  pay 
them,  and  put  it  in  the  way  of  collection.  No  further  certificate  from 
any  town  officer  was  necessary.  The  issue  of  the  bonds,  under  which  the 
judgment  creditor  claimed  the  right  to  a  tax,  was  oonclnsively  proven, 
and  that  was  enough.  There  is  nothing  in  Springfield  d  lU.  8.  E.  Ry. 
Co.  V.  County  Clerk  of  Wayne  Co.  74  LI.  27,  to  the  contrary  of  this. 
In  that  case  the  vote  was  for  a  donation  by  the  town  to  be  paid  by  a 
tax,  and  there  was  no  other  evidence  of  the  obligation  to  levy  the  tax 
than  the  vote  of  the  electors.  Under  such  circnmstances,  there  was 
reason  for  holding  that  the  only  legitimate  evidence  that  ooold  be 
produced  to  the  county  clerk  of  the  faot  of  the  vote  was  the  certificate, 
which  had  been  specially  provided  for  in  the  act  authorizing  the  dona- 
tion to  be  made.  Here,  however,  the  bond  carried  on  its  face  the  dec- 
laration of  the  town  that  the  holder  was  entitled  to  have  the  tax  as- 
sessed and  collected  for  its  payment,  and  whatever  was  legitimate 
evidence  of  the  issue  of  the  bond  was  legitimate  evidence  of  the  duty  of 
the  clerk  to  act.  The  faot  of  the  issue  having  been  conclusively  estab- 
lished by  the  judgment,  the  presentation  of  the  exemplification  of 
judgment  to  the  oonnty  clerk  was  all  that  was  in  law  neoessaiy  to 
make  it  his  duty  to  proceed. 
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2.  A$toihe  eertifieate  c^  the  toum  clerk  that  the  judgments  had  been 
audited  and  allowed  by  the  town  auditore.  What  has  already  been 
said  is  equally  applioable  to  this  branch  of  the  case.  The  jndgment 
established  the  legal  right  of  the  judgment  creditor  to  have  the  tax 
specially  provided  for  by  section  18  of  the  charter  of  the  company 
computed  and  assessed  by  the  county  clerk  without  any  further  ac- 
tion of  the  town  officers.  After  the  issue  of  the  bonds  it  became  the 
positive  duty  of  the  oounty  clerk  to  compute  and  assess,  in  the 
regular  course  of  business,  to  the  extent  that  was  necessary,  the 
tax  that  had  been  contracted  for  to  meet  the  liability  thus  incurred. 
It  became,  in  legal  effect,  a  part  of  the  contract  of  the  town  that  this 
should  be  done,  and  the  judgment  of  the  court  establishing  the  con- 
tract was  equivalent  to  a  judicial  determination  that  the  tax  must  be 
levied  by  the  oounty  clerk,  unless  the  judgment  was  otherwise  pro- 
vided for.  Whenever,  therefore,  it  was  made  to  appear  to  the  oounty 
clerk  in  any  way  that  no  other  provision  had'  been  made,  it  was  his 
duty  under  the  law  to  proceed  with  the  computation  and  assessment 
of  the  tax.  The  certificate  of  .the  town  clerk  that  the  judgment  had 
been  allowed  by  the  board  of  auditors  for  payment  through  'the  means 
of  the  annual  taxation  would  have  been  one  way,  and,  perhaps,  the 
most  appropriate  way,  of  furnishing  the  information  which  the  ocAinty 
clerk  needed,  but  it  has  nowhere  been  made  the  only  lawful  way. 
When,  therefore,  the  town  clerk  refused  to  make  and  forward  such  a 
certificate,  there  was  no  legal  impediment  to  the  employment  of  some 
other  means  to  give  the  county  clerk  notice  of  what  his  duty  required 
of  him  in  the  premises.  The  certificate  of  the  town  clerk  was  not  in 
this  case  any  more  a  condition  precedent  to  the  action  of  the  oounty 
clerk  than  it  was  under  the  requirements  of  section  19. 

8.  As  to  the  eertifieate  of  the  auditor  of  public  accounts.  This,  like 
the  certificate  of  the  town  clerk,  is  only  one  way  of  informing  the 
county  clerk  of  what  his  duty  under  section  13  requires.  It  is  not, 
any  more  than  the  certificate  of  the  town  clerk,  an  indispensable  pre- 
requisite to  the  action  of  the  county  clerk. 

4.  As  to  the  ityunction.  The  relator  was  not  a  party  to  the  suit  in 
which  the  injunction  was  obtained,  and,  consequently,  is  not  bound 
by  it.  Having  established  her  right  to  the  tax  by  the  jndgment  of 
the  circuit  court  in  a  suit  to  which  the  town,  in  its  corporate  capacity, 
was  a  party,  she  may  use  the  power  of  that  court  to  command  the 
assessment  and  collection  of  the  tax  as  a  means  of  carrying  the 
judgment  into  execution,  notwithstanding  what  the  tax-payers  may 
have  caused  to  be  done  in  some  proceeding  to  which  the  relator  was 
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not  a  party.  The  right  to  the  computation  and  assessment,  as  well 
as  the  collection,  of  the  tax,  followed  as  a  matter  of  law  from  the  es- 
tablishment of  the  liability  of  the  town  for  the  payment  of  the  in- 
teresti  which  it  was  agreed  should  be  made  by  the  assessment  and 
collection  ^of  the  tax.  An  injunction  against  the  officers  before  the 
judgment  against  the  towb  was  rendered,  cannot  stand  in  the  way  of 
the  enforcement  of  the  tax  by  the  circuit  court  to  carry  its  judgment 
into  execution. 

The  writ  of  error  is  dismissed  as  to  the  relators  Fairbanks,  Skin- 
ner, and  Thomas,  and  the  judgment  of  the  circuit  court  awarding  the 
mandamui  in  favor  of  Caroline  G.  Wetmore  is  affirmed.  The  cause  is 
remanded,  with  leave  to  modify  the  judgment  in  such  a  way  as  to 
adapt  the  command  of  the  writ  of  mandamus  to  the  oircumstances 
consequent  on  the  delay  caused  by  the  pendency  of  the  writ  of  er- 
ror in  this  ooort. 


(108  U.  S.  S14) 

Vanox  and  another  v.  Yanob,  Ex'x,  etc. 

(May  7, 1883.) 

OoMWiTUTiowAi  Law— Lawb  RsQuiBraa  RsaraTBATioif  or  Tactf  HoBTOAaxs— 

Abticia  1^:3,  CoNsirrnnoN  or  Louibiaka— Htatutic  or  Luotations 

— £x£HPnoH  or  Intaktb  asd  Mabbixd  Woubh. 

Article  123  of  the  constitution  of  Louisiana,  adopted  in  April,  1868,  providing  tbat 
"  the  tacit  mortgages  and  privileges  now  existing  in  this  state  shall  cease  to 
have  effect  against  third  persons  after  the  first  of  January,  1870,  unless  duly  re- 
corded," and  tlie  act  of  the  legislature  passed  March  8,  1869,  in  pursuance 
thereof,  regulating  the  manner  of  recording  such  mortgages  and  privileges,  do 
not  impair  the  obligations  of  contracts  or  violate  the  provisions  of  section  I, 
art.  14,  of  the  amendments  to  the  constitution  of  the  United  States. 

The  exemptions  from  the  operation  of  statutes  of  limitations  usually  accorded  to 
infants  and  married  women,  do  not  rest  upon  any  general  doctrine  of  the  law 
that  they  cannot  be  subjected  to  their  action,  but  in  vrerj  instance  upon  ex- 
press language  in  those  statutes  giving  them  time,  after  majority  or  after  cessa- 
tion of  coverture,  to  assert  their  rights. 

In  Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 

C.  W,  Homor,  for  plaintiff  in  error. 

E.  M.  Hudson,  for  defendant  in  error. 

MiLLBB,  J.  This  is  a  writ  of  error  to  the  supreme  court  of  Louisi- 
ana. In  a  proceeding  in  the  state  court  of  Louisiana  the  plaintiff  in 
error  recovered  a  judgment  against  the  defendant  in  error,  as  execu- 
trix of  the  succession  of  her  husband,  S.  W.  Vance,  for  the  sum  of 


Digitized  by 


Google 


VANOK   V.  TANOS.  855 

abont  $75,000,  doe  from  him  to  plaintiff  in  error  as  her  natural  tutor. 
The  sum  thus  found  due  was  the  result  of  an  acoounting  conoeming 
this  tutorship  during  the  period  between  October  15,  ISSff,  and  May 
18,  1877.  Article  354  of  the  Civil  Code  of  Louisiana,  in  force  when 
this  tatorship  began,  says :  "The  property  of  the  tutor  is  tacitly  mort- 
gaged in  favor  of  the  minor,  from  the  day  of  the  appointment  of  the 
tutor,  as  security  for  his  administration,  and  for  the  responsibility 
which  results  from  it. "  The  court  of  probate,  which  adjusted  this 
account,  decreed  in  favor  of  the  plaintiff  in  error  that  her  mortgage 
privilege  for  the  sums  and  interest  found  due  her  be  recognized  on 
all  the  lands  owned  by  Samuel  W.  Vance,  the  deceased  tutor,  on  and 
after  the  fifteenth  day  of  October,  1859.  From  this  branch  of  the 
decree  certain  creditors  of  the  deceased  tutor,  who  bad  been  permit- 
ted to  intervene,  appealed  to  the  supreme  court  of  the  state,  and  that 
court  reversed  the  decree  of  the  probate  court  by  deciding  against  the 
existence  of  this  mortgage  privilege.  The  ground  on  which  this  priri 
lege  was  denied  is  found  in  article  123  of  the  constitution  of  the  state 
of  Louisiana,  adopted  in  April,  1868,  which  is  as  follows : 

"The  general  assembly  shall  provide  for  the  protection  of  the  fighta  of 
nuuried  women  to  their  dotal  and  paraphernal  property,  and  for  the  registra- 
tion of  the  same;  but  no  mortgage  or  privilege  shall  hereafter  affect  third 
parties,  unless  recorded  in  the  parish  where  the  property  to  be  afFected  is  sit- 
uated. The  tacit  mortgages  and  privileges  now  existing  in  this  state  shall 
cease  to  have  effect  against  third  persons  after  the  first  of  January,  1870,  un- 
less daly  recorded.  The  general  assembly  shall  provide  by  law  for  the  regis- 
tration of  all  mortgages  and  privileges." 

The  legislature  did  pass  the  act  of  March  8,  1869,  No.  95:  "To 
carry  into  effect  article  128  of  the  constitution,  and  to  provide  for  re- 
cording all  mortgages  and  privileges."  Session  Acts  1869,  p.  114. 
Section  11  reads: 

"  That  it  shall  be  the  duty  of  the  clerks  of  the  district  oonrts  of  the  several 
parishes  in  this  state  to  make  out  an  abstract  of  the  inventory  of  the  prop- 
erty of  all  nrinors  whose  tutors  have  not  been  required  by  law  to  give  bond  to 
their  tutorship,  such  abstract  to  describe  the  real  property,  and  give  the  fall 
amount  of  the  appraisement  of  all  the  property,  both  real  and  personal,  and 
rights  and  credits,  and  to  deposit  such  abstracts  with  the  recorders  of  the  sev- 
eral parishes,  whose  dnty  it  shall  be  to  record  the  same  as  soon  as  received  in 
the  mortgage-l)oO|k  of  their  parish ;  such  abstracts  to  be  made  out  and  depos- 
ited with  the  recorders  by  the  first  day  of  December,  1869,  and  recorded  by  the 
first  day  of  January,  1870.  This  section  to  apply  only  to  tutorship  granted 
before  the  passage  of  this  act,  and  any  fuiure  of  the  clerks  or  recorders  to  per- 
form the  service  required  by  this  section  shall  subject  them  to  any  damages 
that  such  failure  may  cause  any  person,  and  shall  further  subject  them  to  a 


Digitized  by 


Google 


856  BUFBBUII  OOUBT  BBPOBTEB. 

fine  of  not  less  than  one  hundred  nor  more  than  one  thonsand  dollars,  for  tbs 
benefit  of  the  public  school  fund,  to  be  recovered  by  the  district  attorney  or 
district  attorn^  pro  tern,  before  any  court  of  competent  jurisdiction.  Such 
abstracts,  when  recorded  in  any  parish  in  which  the  tutor  owns  mortgageable 
property,  shall  constitute  a  mortgage-  on  the  said  tutor's  property  until  the 
final  settlement  and  discharge  of  the  tutor.  The  fees  for  making  out  and  record- 
ing such  abstracts  shall  be  the  same  as  the  fees  prescribed  for  the  clerks  and 
recorders  for  other  similar  services,  and  shall  be  paid  on  demand  by  the  tutor, 
or,  if  the  minors  have  arrived  at  the  age  of  majority,  by  them ;  and  if  no  re- 
sponsible person  can  be  found,  then  any  property  owned  by  the  minors  for 
whose  benefit  such  services  were  performed,  shall  be  sold  to  pay  the  same ;  and 
if  no  person  or  property  be  found  to  pay  the  same,  then  the  parish  shall  pay  the 
same,  and  have  recourse  against  the  person  or  property  of  any  person  for 
whose  benefit  the  servicee  were  performed." 

The  case  oomeB  to  this  oourt  on  the  proposition  that,  as  thas  con- 
strued, the  constitation  and  statute  of  Louisiana  impair  the  obliga- 
tion of  her  contract;  with  her  tutor  oouceming  his  duty  to  account  for 
her  estate  in  his  hands,  and  also  violate  the  provision  of  section  1, 
art.  14,  of  the  amendments  to  the  constitation  of  the  United  States. 

The  view  of  the  supreme  qpurt  of  Louisiana  on  this  matter  is  very 
clefarl;  presented  in  the  following  extract  from  its  opinion  in  the  case : 

"Waiving  the  question  (which  is  certainly  a  debatable  one)  whether  or  not 
the  obligations  and  mortgages  existing  against  the  natural  tutor  in  favor  of 
his  ward  arise  or  spring  from  contracts,  we  think  the  plaintifT's  argument  un- 
tenable, in  that  it  assumes  that  article  123  destroyed  or  impaired  plaintiff's 
mortgage  obligation  in  the  sense  of  the  constitution  of  the  United  States. 
Had  the  article  simply  declared  the  abolition  and  extinction  eo  instanti  of  all 
tacit  mortgages,  there  would  have  been  the  case  presented  by  plaintiffs  argu- 
ment But  it  did  nothing  of  the  sort.  It  fixed  a  future  day,  reasonablydis- 
tant,  and  declared  that  such  mortgages  would  perempt,  prescribe,  or  cease  to 
exist  as  to  third  persons  unless  recorded  by  that  date. 

"It  is  in  its  nature  a  statute  of  limitations.  The  right  of  the  state  to  pre- 
scribe the  time  within  which  existing  rights  shall  be  prosecnted,  and  the 
means  by  and  conditions  on  which  they  may  be  continued  in  force,  is,  we 
think,  undoubted.  Otherwise,  where  no  term  of  prescription  exists  at  the  in- 
ception of  a  contract,  it  would  continue  in  perpetuity,  and  aU  laws  fixing  a 
limitation  upon  it  would  be  abortive.  Now,  it  is  elementary  that  the  state 
may  establish,  alter,  lengthen,  or  shorten  the  period  of  prescription  of  existing 
rights,  provided  that  a  reasonable  time  be  given  in  future  for  complying  with 
the  statuta"    See  Ckwley,  Const.  Lim.  876;  Story,  Const,  p.  236,  §  1385. 

These  observations  seem  to  ns  eminently  just.  The  strong  current 
of  modem  legislation  and  judicial  opinion  is  against  the  enforcement 
of  secret  liens  on  property.  And,  in  regard  to  real  property,  every, 
state  in  the  Union  has  enacted  statutes  holding  them  void  against 
subsequent  creditors  and  purchasers,  unless  they  have  actual  notice 
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of  their  existenoe,  or  sooh  ooostraotiye  notice  as  ariaea  from  registra- 
tion. 

The  oonatitntion  of  Loaiaiana  introdnced  thia  prinoiple,  and  did  it 
with  due  regard  to  existing  oontraots.  It  did  not  change,  defeat,  or 
impair  the  obligation  of  the  tutor  to  perform  that  contract.  It  did 
not  take  away  or  destroy  the  security  which  eziated  by  way  of  lien 
on  the  tutor's  property,  nor  as  between  the  tutor  and  the  ward  did  it 
make  any  change  whatever.     But  it  said  to  the  latter : 

"Yon  have  a  secret  lien,  hidden  from  persons  who  are  dealing  every  day 
with  the  tutor  on  the  faith  of  this  property,  and  in  ignorance  of  your  rights. 
We  provide  you  a  way  of  making  those  rights  known  ^7  s  public  registration 
of  them  which  all  persons  may  examine,  and  of  which  all  must  take  notice  at 
their  periL  We  make  it  the  duty  of  oflBcers  having  charge  of  the  offices  where 
the  evidence  of  your  claim  exists  to  make  this  registration.  We  make  it  your 
duty  also  to  have  it  done.  We  give  you  a  reasonable  time  after  this  consti- 
tution la  passed  and  after  the  enabling  statute  is  passed  to  have  this  registra- 
tion made.  If  it  is  not  done  within  that  time  your  debt  remains  a  valid  debt, 
your  mortgage  remains  a  valid  mortgage,  but  it  binds  no  one  who  acquires 
rights  after  that  in  ignorance  of  your  mortgage,  because  you  have  not  given 
the  notice  which  the  law  required  yon  to  give." 

We  think  that  the  law,  in  requiring  of  the  owner  of  this  taoit  mort- 
gage,  for  the  protection  of  innocent  persona  dealing  with  the  obligor, 
to  do  this  muoh  to  secure  his  own  right,  and  protect  those  in  igno- 
rance of  those  rights,  did  not  impair  the  obligation  of  the  oontraot, 
ainoe  it  gave  ample  time  and  opportunity  to  do  what  waa  required, 
and  what  waa  eminently  just  to  everybody. 

The  authoritiea  in  support  of  this  yiew  are  ample. 

Perhaps  the  case  most  directly  in  point  is  one  in  this  court, 
namely,  Ourtw  t.  Whitney,  18  Wall.  68.  That  was  a  oase  like  this, 
ariaing  out  of  a  atatutory  oontraot  to  which  the  legislature,  by  a  law 
enacted  after  it  was  made,  added,  as  in  thia,  the  duty  of  giving  notice. 
Gurtia  purchaaed  at  a  public  sale  for  delinquent  taxea  a  tract  of  land, 
and  received  from  the  proper  officer  a  certificate,  which  by  law 
authorized  her  to  obtain  a  deed  at  the  end  of  three  years,  if  the  land 
waa  not  redeemed,  by  paying  the  amount  of  the  bid  and  intereat. 
After  this  sale,  and  before  the  end  of  the  three  years,  the  state  passed 
an  act  that,  where  any  peraon  waa  found  in  the  actual  occupancy  of  the 
land,  the  deed  ahonld  not  iaaue  unleas  a  written  notice  had  been 
served  on  the  owner  of  the  land  or  on  the  occupant,  by  the  holder  of 
the  tax  certificate,  at  least  three  months  prior  thereto,  and  it  was  made 
applicable  to  past  sales  as  well  as  future.  Mrs.  Curtis  applied  for 
and  obtained  her  deed  without  giving  this  notice,  and  when  she 
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brought  suit  to  quiet  the  title  so  acquired,  the  supreme  court  of  Wis- 
consin decided  her  deed  void  for  want  of  it.  The  case  was  brought 
to  this  court  on  the  ground  that  the  statute  of  Wisconsin  requiring 
this  notice  impaired  the  obligation  of  the  contract  evidenced  by  the 
certificate  of  sale;  bat  this  court  held  that  it  did  not.  That  the  case 
is  very  like  the  one  before  us  is  obvious.     The  court  said: 

"That  the  statute  la  not  void  because  it  is  retrospective  has  been  repeat- 
edly held  by  this  court,  and  the  feature  of  the  act  of  1867,  which  makes  it  ap- 
plicable to  certificates  already  issued  for  tax  sales,  does  not  of  Itself  conflict 
with  the  constitution  of  the  United  States.  Nor  does  every  statute  which 
affects  the  value  of  a  contract  impair  its  obligations.  It  is  one  of  the  contin- 
gencies to  which  parties  look  now  in  making  a  large  dass  of  contracts,  that 
they  may  be  affected  in  many  ways  by  state  and  by  national  legislation.  For 
such  legislation  demanded  by  the  public  good,  however  it  may  retroact  on  con- 
tracts previously  made,  and  enhance  the  cost  and  difficulty  of  performance,  or 
diminish  the  value  of  such  performance  to  the  other  party,  there  is  no  re- 
straint in  the  federal  constitution  so  long  as  the  obligation  of  performano* 
remains  in  full  force.  In  the  case  before  us  the  right  of  the  pUintifl  is  not 
taken  away,  nor  the  time  when  she  would  be  entitled  to  it  postponed. 
*  *  *  The  right  to  the  money  or  the  land  remains,  and  can  be  enforced 
whenever  the  party  gives  the  requisite  legal  notice.  The  authority  of  the  leg- 
islature to  frame  rules  by  which  the  right  of  redemption  may  be  rendered 
effectual,  cannot  be  questioned,  and  among  the  most  appropriate  and  least 
burdensome  of  these  is  the  notice  required  by  the  statute." 

In  the  case  of  Louisiana  t.  Neio  Orleans,  102  U.  S.  203,  the  su- 
preme court  of  the  state  refused  the  relator  a  writ  of  mandamtu  to 
enforce  a  levy  of  taxes  to  pay  a  judgment  against  the  city,  on  which 
an  execution  had  been  issued  and  a  return  of  nulla  bona  made.  The 
supreme  court  denied  the  writ  because  the  relator  had  not  registered 
his  judgment  with  the  proper  officer  of  the  city,  under  a  statute 
which  required  snob  registry  in  order  that  proper  levy  of  taxes  might 
be  made  and  judgments  paid  in  their  proper  order.  The  case  was 
brought  to  this  court  on  the  proposition  that  the  statute  which  was 
enacted  after  relator's  contract  was  made  was  an  impairment  of  its 
obligation  within  the  meaning  of  the  constitution  of  the  United 
States.  But  this  court  held  that  the  registry  of  these  judgments  was 
"a  convenient  mode  of  informing  the  city  authorities  of  the  extent  of 
the  judgments,  and  that  they  have  become  executory,  to  the  end  that 
proper  steps  may  be  taken  for  their  payment.  It  does  not  impair 
existing  remedies." 

In  Jackson  ▼.  Lamphire,  8  Pet.  289,  this  court  said: 

"It  is  within  the  undoubted  power  of  state  legislatures  to  pass  record- 
ing acts,  by  which  the  elder  grantee  shall  be  postponed  to  a  younger,  if  the 
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prior  deed  is  uot  recorded  within  the  Dmited  time;  and  the  power  is  the  same 
whether  the  deed  is  dated  before  or  after  the  recording  act.  Though  the  ef- 
fect of  such  a  law  is  to  render  the  prior  deed  fraudulent  and  void  against  a 
subsequent  purchaser,  it  is  not  a  law  impairing  the  obligation  of  contracts. 
Such,  too,  is  the  power  to  pass  acts  of  limitation,  and  their  effect.  Beason 
and  sound  policy  have  led  to  the  general  adoption  of  laws  of  both  descrip- 
tions, and  their  validity  cannot  be  questioned." 

And  this  language  is  reproduced  with  approval  in  the  case  of  Cur. 
tit  V.  Whitney,  above  referred  to. 

The  decisions  in  regard  to  the  statute  of  limitation  are  fnll  to  the 
same  purpose,  aiid,  as  the  supreme  court  of  Louisiana  says,  this  is 
a  statute  of  limitation,  giving  a  reasonable  time  within  whioh  the 
holder  of  one  of  these  secret  liens  may  make  it  pnblie,  otherwise  it 
will  be  void  against  subsequent  purohasers  and  creditors  -without 
notice.  ' 

The  case  of  Terry  t.  Anderson,  95  U.  S.  628,  presents,  in  the  terse 
language  of  the  chief  justice  of  this  eourt,  both  the  rule,  the  reason 
for  it,  and  the  limitation  whioh  the  constitutional  provision  implies. 
This  court,  he  says,  "has  often  decided  that  statutes  of  limitation 
affecting  existing  rights  are  not  unconstitutional,  if  a  reasonable  time 
is  given  for  the  enforcement  of  the  action  before  the  bar  takes  effect." 
He  adds,  in  reference  to  the  case  then  before  the  court,  whioh  was  a 
South  Carolina  statute  of  limitation,  passed  since  the  civil  war : 

"  The  business  interests  of  the  entire  people  of  the  state  had  been  over- 
whelmed by  a  calamity  common  to  all.  Society  demanded  that  extraordinary 
efforts  be  made  to  get  rid  of  old  embarrassments,  and  permit  a  reorganization 
upon  the  basis  of  the  new  order  of  things.  This  clearly  presented  a  case  for 
legislative  interference  within  the  just  inferences  of  constitutional  limita- 
tions. For  this  purpose  the  obligations  of  old  contracts  could  not  be  im- 
paired, bnt  their  prompt  enforcement  could  be  insisted  upon,  or  an  abandon- 
ment claimed.    Ttiat,  as  we  think,  has  been  done  here,  and  no  more." 

And  Jackeon  v.  Lamphire  is  again  cited  with  approval. 

The  same  principle  is  asserted  in  the  case  of  Koshkonong  v.  Bur- 
ton, at  the  last  term,  104  U.  S.  668.  Other  cases  in  this  court 
are  Hawkina  v.  Barney' a  Leasee,  6  Pet.  457 ;  Sohn  v.  Wateraon,  17 
Wall.  596;  Sturgea  v.  Crowninahield,  4  Wheat.  122. 

It  is  urged  that  because  the  plaintiff  in  error  was  a  minor  when 
this  law  went  into  operation,  it  cannot  affect  her  rights.  But  the  con- 
stitution of  the  United  States,  to  which  appeal  is  made  in  this  case, 
gives  to  minors  no  special  rights  beyond  others,  and  it  was  within 
the  legislative  competency  of  the  state  of  Louisiana  to  make  excep- 
tion in  their  favor  or  not.     The  exemptions  from  the  operation  of 
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statutes  of  limitations,  nsnallj  accorded  to  infants  and  married 
women,  do  not  rest  upon  any  general  doctrine  of  the  law  that  they 
cannot  be  subjected  to  their  action,  bat  in  every  Instance  upon  ex- 
press language  in  those  statutes  giving  them  time,  after  majority  or 
after  cessation  of  cpvertore,  to  assert  their  rights.  No  such  provis- 
ion is  made  here  for  such  exception,  bat,  in  place  of  it,  the  legislature 
has  made  it  the  duty  of  the  proper  officer  of  the  court  to  act  for  them. 
It  was  also  the  duty  of  the  ander  tutor  appointed  in  this  case.  - 

If  the  foregoing  considerations  be  sound,  they  answer  also  effectu- 
ally the  suggestion  in  regard  to  the  fourteenth  amendment  of  the 
constitution  of  the  United  States. 

We  see  no  error  in  the  record  of  the  case  of  which  this  court  has 
jurisdiction,  and  the  decree  of  the  supreme  ooori  of  Looisiana  is  af- 
firmed. 


(108  TJ.  8.  M2) 

MAinmia  and  another  o.  Gtrm  Aas  lanraiiASB  &  Glub  C!o.  and 

others. 

(May  7, 188S. 
SnosHciB— Patkhts— PoBuc  UsH— Patbbt  Hbud  Vom. 

Where  an  inventor  allows  the  unrestricted  use  of  his  Invention  by  another,  without 
injunction  of  secreojr  at  other  condition,  for  mors  than  two  yean  prior  to  his 
application  for  a  patent,  although  such  use  nuiy  be  secret,  this  will  oonstitats 
a  public  use  and  render  the  patent  subsequently  issued  void. 

As  the  evidence  in  this  case  shows  that  there  was  a  public  use  of  the  invention  with 
the  consent  of  the  inventor  for  more  than  two  yean  prior  to  the  application, 
the  patent  ia  void. 

Appeal  from  the  Cireuit  Ooart  of  the  United  States  for  the  District 
of  Massachusetts. 

This  was  a  suit  brought  by  the  appellants,  John  J.  Manning  and 
Caleb  J.  Norwood,  to  restrain  the  infringement  by  the  appellees  of 
letters  patent  dated  January  7,  1878,  issued  to  the  appellants  and 
W.  N.  Manning,  as  assignees  of  the  inventor,  James  Manning.  By 
the  subsequent  assignment  of  W.  N.  Manning  the  appellants  became 
vested  with  the  title  to  the  entire  patent.  It  is  well  known  that  the 
swimming  bladders  or  soonds  of  certain  fishes  are  largely  composed 
of  that  variety  of  gelatin  called  isinglass.  The  sounds  are  usually 
found  in  the  market  in  a  dry  and  hard  state.  They  are  manofae- 
tured  into  insinglass  by  a  mechanical  operation,  which  consists  in 
passing  the  macerated  sounds  successively  between  several  sets  of 
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rollers,  the  first  set  kneading  the  sonnds  into  a  homogeneons  sheet, 
and  the  subsequent  sets  sqaeezing  and  elongating  the  sheets  into  the 
ribbons  of  isinglass  known  to  commeroe.  The  inyention  oovered  by 
the  patent  sued  on  was  for  "an  improvement  in  the  manafactnre  of 
isinglass  from  fisb-somxds."  The  speeifioation  of  the  patent  declared 
as  follows :  « 

"  In  the  manufactnte  of  ribbon  isinglass  from  flsh-sounds  it  is  customary  to 
feed  the  softened  and  moist  or  macerated  sounds  to  and  between  feed  and 
compressing  rollers,  by  which  the  viscid  subetanoe  is  compressed  and  joined 
and  formed  into  a  continuous  sheet  Notwitlistanding  the  constant  applicar 
tion  of  cold  water  into  the  rolls,  the  substance  adheres  tenaciously  to  the  roll 
and  accumulates  thereupon,  and  has  to  be  cut  away  therefrom;  an  operation 
wliich  is  very  slow  and  laborious,  and  productive  of  imperfect  sheets. 

"  Mr  invention  is  designed  to  obviate  the  return  of  the  adhering  gelatinous 
substance  to  the  action  of  the  rolls  before  it  is  stripped  therefrom,  and  to  so 
strip  it  that  the  rolls  may  work  continuously  or  without  stoppage;  the  ribbon, 
as  it  is  stopped,  being  again  fed  or  guided  by  the  operator  into  and  between 
the  rolls  until  sufficiently  reduced  or  elongated  for  removal  or  for  the  action 
of  other  rolls  set  nearer  together  to  produce  a  thinner  ribbon. 

"  To  effect  this  result  I  place  at  the  side  of  each  roll  a  scraper  extending 
the  whole  length  of  the  roll,  and  having  an  edge  set  up  to  the  roll,  so  that  the 
roll  shall  run  just  clear  of  it,  which  scraper  or  cleaner  strips  from  the  whole 
surface  of  the  roll  the  adhering  gelatine  in  the  form  of  a  sheet. 

"The  invention  consists  in  this  method  of  passing  the  isinglass  between 
hollow  rolls,  cooled  by  water  thrown  into  the  rolls,  and  then  stripping  the 
gelatinous  matter  from  the  rollers  and  returning  it  to  the  hopper  to  be  again 
treated,  the  rollers  being  adjustable." 

The  claim  was  as  follows : 

"The  herein  described  method  of  converting  Isinglass  into  sheets  of  any  de- 
sired thickness  by  running  it  between  hollow  roUs  into  which  cold  water  is 
thrown  to  cool  the  compressing  surfaces,  such  rolls  being  preferably  made  ad- 
justable to  graduate  the  degree  of  compression,  and  the  adhering  sheets  being 
removed  from  the  rolls  by  stationary  scrapers  or  dearers  and  returned  to  the 
hopper  as  required." 

One  of  the  defenses  set  up  in  the  answer  and  relied  on  was  that 
the  improvement  described  in  the  patent  had  been  in  public  use  for 
more  than  two  years  before  the  patent  was  applied  for.  The  circait 
court  dismissed  the  bill  on  that  ground.  From  its  decree  this  appeal 
is  prosecuted  by  the  complainants. 

Tho8.  Wm.  Clarke,  for  appellants. 

Geo.  L.  RoberU,  for  appellees. 

Woods,  J.  We  think  that  the  defense,  that  the  improvement  de- 
scribed in  the  patent  had  been  in  public  use  for  more  than  two  years 
prior  to  the  application  therefor,  is  established  by  the  testimony. 
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The  appellants  contend  that  the  patent  covers  an  improvement  in 
the  process  of  making  isinglass.  It  is  not  contended  that  the  patent 
covers  the  rolls  between  which  the  fish-soands  are  passed,  or  the  keep- 
ing of  the  rolls  cool  by  making  them  hollow  and  injecting  a  stream  of 
cold  water  into  the  cavity,  nor  the  automatic  scrapers,  but  in  the  use 
of  automatic  scrapers  applied  to  such  rolls  to  prevent  the  isinglass 
from  being  carried  through  the  rolls  a  second  time  without  aeration. 

The  testimony  shows  that  as'early  as  the  year  1860,  James  Man- 
ning, the  inventor,  was  engaged  in  the  manufacture  of  isinglass  at 
Ipswich,  Massachusetts,  in  copartnership  with  his  brother-in-law, 
Caleb  Norwood,  under  the  name  of  Norwood  &  Manning.  In  that 
year  Oliver  C.  Smith,  a  machinist  at  Salem,  constructed  for  the  firm 
a  machine  containing  adjustable  hollow  water-cooled  rolls,  with  sta- 
tionary scrapers,  substantially  such  as  are  described  in  the  patent, 
for  converting  isinglass  into  sheets  in  the  manner  therein  set  forth. 
The  use  of  this  machine  was  continued  down  to  the  year  1867,  when  ' 
the  firm  of  Norwood  &  Manning  was  dissolved.  In  the  division  of 
the  assets  of  the  firm  between  the  partners,  the  machine  with  the 
scraper,  made  by  Smith,  fell  to  Norwood.  He  took  into  the  business 
with  him  as  a  partner  his  son,  Caleb  J.  Norwood,  and  continued  it  in 
the  same  factory  from  1867  to  1870,  using  the  machine  with  the  sta- 
tionary scraper  which  had  been  made  by  Smith. 

James  Manning,  after  the  dissolution  of  the  firm  of  Norwood  & 
Manning,  established  an  isinglass  factory  at  Bockport,  Massachusetts, 
and  procured  to  be  constructed  two  machines  similar  to  that  disclosed 
in  the  patent.  With  this  factory  and  machinery  he  set  up  in  business 
his  two  sons,  John  J.  Manning  and  WiUiam  N.  Manning,  and  they 
carried  on  the  business  of  manufacturing  isinglass,  under  the  name 
of  J.  J.  Manning  &  Brother*  from  the  year  1868  until  the  testimony 
in  this  case  was  taken  in  1877,  using  the  two  machines  with  scrapers 
above  mentioned.  JameS  Manning,  the  inventor,  had  no  interest  in 
the  business  carried  on  by  Norwood  and  his  son  after  the  dissolu- 
tion of  the  firm  of  Norwood  &  Manning  in  1867,  nor  in  the  business 
of  J.  J.  Manning  &  Brother,  carried  on  from  1868  until  after  the  issue 
of  the  patent. 

Some  attempt  is  made  to  show  that  the  use  of  the  machines  in  the 
factory  of  Caleb  Norwood,  from  1867  to  1870,  was  a  secret  and  not  a 
public  use.  But  we  think  the  testimony  shows  a  use  open  to  the  pub- 
lic generaUy.  But  whether  this  be  so  or  not  is  immaterial,  for  Nor- 
wood and  his  son  were  allowed  by  the  inventor  the  unrestricted  use 
of  the  patent  during  the  period  mentioned,  without  injunction  of 
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eeorecy  or  other  oondition.  This. is  sofficient  to  eonstitute  a  public 
Qse.    Egbert  t.  lAppman,  104  U.  S.  338. 

The  decided  weight  of  the  evidenoe  shows  that  there  was  also  a 
pablio  use  of  the  ioveation  in  the  factories  of  J.  J.  Manaiug  &  Brother 
for  more  than  fonr  years  prior  to  the  application  for  the  patent; 
namely,  from  1868  to  1873. 

It  is  also  made  clear  by  the  testimony,  not  only  that  the  machin- 
ery bat  the  process  used  by  Norwood  &  Manning  from  1860  to  1867, 
by  Norwood  ds  Son  from  1867  to  1870,  and  by  J.  J.  Manning  & 
Brother  from  1868  to  1873,  and  after  that  year,  was  substantially 
the  same  as  that  described  in  the  patent.  Daring  all  these  years 
there  was  no  material  change,  either  in  the  machinery  or  the  pro- 
cess. The  use  of  the  machinery  and  process  was  not,  therefore,  an 
experimental  use.  These  conclasions  of  fact  are  fatal  to  the  com- 
plainant's case. 

It  is  the  policy  of  the  patent  laws  to  forbid  the  issue  of  a  patent 
for  an  invention  which  has  been  in  pabHc  use  before  the  application 
therefor.  The  statute  of  1836  (5  St.  117,  §  6)  did  not  allow  the  issue  of 
a  patent  when  the  invention  had  been  in  public  use  or  on  sale  for  any 
period,  however  short,  with  the  consent  Or  allowance  of  the  inventor; 
and  the  statute  of  1870  (16  St.  201,  §  24;  Bev.  St.  §  4886)  does  not  al- 
low the  issue,  when  the  invention  had  been  in  public  use  for  more  than 
two  years  prior  to  the  application,  either  with  or  without  the  consent 
or  allowance  of  the  inventor.  Under  either  of  these  statutes  the  pat- 
ent relied  on  in  this  case  was  improvidently  issued,  for  there  was  a 
pablio  use,  with  the  cohsent  of  the  inventor,  for  more  than  two  years 
prior  to  the  application.  The  patent  is  therefore  void.  MeClurg  v. 
Kij^$land,  1  How.  202;  Egbert  v.  lAppman,  vbi  eupra;  ConeoUdated 
Fruit-jar  Co.  v.  Wright,  94  U.  S.  92;  Worley  y.  Tobacco  Co.  104  D. 
S.  340. 

The  decree  of  the  oirouit  ooort  was  therefore  right,  and  mast  be  af- 
firmed. 


(108  U.  S.  HS) 

Ex  parte  Svsa  Haro,  Petitioner. 

(May  7, 1883.) 

TTtWMAW  OOBFDB— ScPBElOt  CoUBT  HAT  IS80B,  WHKir— RbV.  8t.  4  761. 

Except  in  cases  affecting  ambassadors,  other  public  ministers,  or  cqnsuls,  and  those 
in  whicli  a  state  is  a  party,  this  court  can  issue  a  writ  of  haieaM  oorput  only 
under  its  appellate  Jtirisdiction. 
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Application  for  a  Writ  of  Hdbea$  Corptu. 

S.  F,  Phillips,  Thos.  Simons,  and  HaU  McAUUter,  for  petitioner. 

Waite,  C.  J.  This  is  an  application  for  a  writ  of  habeas  corput 
for  the  purpose  of  an  inquiry  into  the  legality  of  the  detention  of  the 
petitioner,  Hung  Hang,  a  sabject  of  the  emperor  of  China,  by  the 
chief  of  police,  under  a  warrant  for  his  arrest,  issued  by  the  police 
judge  of  the  city  and  county  of  San.  Francisco,  California,  for  a  viola- 
tion of  an  order  or  ordinance  of  the  board  of  sapervisors  of  such  city 
and  oounty,  alleged  to  be  in  contravention  of  the  constitution  and  of 
a  treaty  of  the  United  States. 

It  has  long  been  settled  that  ordinarily  this  court  cannot  issue  a 
writ  of  habeas  eorpu»  except  under  its  appellate  jurisdiction.  Ex  parte 
BoUnum,  4  Cranoh,  101 ;  Ex  parte  Watkins,  7  Pet.  572 ;  Ex  parte  Yerger, 
8  Wall.  99;  Ex  parte  Lange,  18  Wall.  165;  Ex  parte  Parks,  93  U.  8. 
22;  Ex  parte  Virgima,  100  U.  8.  341;  Ex  parte  Siebold,  Id.  374. 

Section  761  of  the  Bevised  Statutes,  which  re-enacts  a  similar  pro- 
vision in  the  judiciary  act  of  1789,  (section  14,)  gives  this  court  au- 
thority to  issue  the  writ,  but,  except  in  cases  affecting  ambassadors, 
other  public  ministers,  or  consols,  and  those  in  which  a  state  is  a  party, 
it  can  only  be  done  for  a  review  of  the  judicial  decision  of  some  in- 
ferior officer  or  court.  This  petition  presents  no  such  case.  The  writ 
is  consequently  denied. 


(108  U.  S.  167) 

Tbb  BBiioamiAim,  etc.,  o.  Jbnsbh,  Master,  etc. 

(May  7. 1883.) 
Atfbal  in  AoxmAUFT— Bhtbt  of  Dbcbkb— Lien  Bbhdino  Appeal. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania.     Motion  to  relieve  stipulators. 

Morton  P.  Henry,  for  appellant. 

Henry  Flanders,  for  appellee. 

Waits,  C.  J.  This  motion  is  denied.  The  decree  appealed  from 
was  against  the  respondent  and  his  stipulators.  If  the  decree  oper- 
ates as  a  lien  on  the  real  estate  of  the  stipulators,  notwithstanding 
the  appeal,  it  is  an  advantage  the  law  gives. the  appellee  for  his  se- 
curity, with  which  we  ought  not  to  interfere  in  advance  of  the  hear- 
ing of  the  case  on  its  merits.  Whether  there  is  such  a  lien  we  do 
not  decide.  That  is  a  question  which  is  not  presented  to  us  for  de- 
termination by  the  appeal. 
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(108  U.  S.  522) 

Wabhihqtoh  &  G.  B.  Go.  r.  Distbiot  or  Golumbu. 

(May  7, 1888.) 

WAaBDKmnr  &  GsoBOBrowir  Railroad  CouPAirr— Rbpatekbht  or  Pbkrsti.- 
TAHiA  Atkhub— APFOBTiomaarr  ov  EacPKHSs. 

Under  the  provisiong  of  the  charter  of  the  Washington  &  Georgetown  Railroad 
Company,  and  the  act  of  congress  of  July  17, 1876,  "  authorizing  the  repaye- 
ment  of  Pennaylvania  aTenue,"  the  company  were  required  to  pay  all  the  ex- 
peose  of  the  work  of  repaying  iDsideits  rails  and  for  two  feet  exterior  to  this 
on  each  side.  Along-side  of  the  exterior  rails  of  the  track  it  was  necessary  to 
lay  a  curb  of  blue  granite  stone  five  inches  wide  the  whole  length  of  the  pave- 
ment. Seid,  that  the  entire  cost  of  all  the  paving  on  each  side  of  their  track  to 
the  sidewalks  should  not  be  computed  together,  and  the  charge  against  the 
company  be  in  the  proportion  which  tliose  two  feet  bore  to  the  entire  distance 
fropi  each  exterior  rail  to  the  sidewalk,  but  that  the  company  were  chargeable 
with  the  entire  expense  of  this  curb. 

That  the  paving  commissioners  adopted  the  rule  of  a  general  apportionment  of  all 
the  expense,  and  reported  to  the  commissioners  of  the  district  on  that  basis  the 
amount  due  from  the  railroad  company,  was  not  conclusive,  as  such  report 
was  not  made  their  duty  by  the  statute,  and  by  the  express  language  of  tbe  act 
the  latter  commissioners  were  directed  to  make  the  assessment  on  which  the 
parties  were  to  pay,  and  on  which,  if  they  did  not  pay,  a  certificate  should  be 
Issued  which  became  an  interest-bearing  lien  on  their  property. 

As  it  became  necessary  to  support  the  track  by  underpinning  in  the  process  of  the 
work,  the  expense  thereof  was  properly  charged  to  the  railroad  company. 

Appeal  from  the  Supreme  Conrt  of  the  District  of  Columbia. 

Enoch  Totten  and  W.  D.  Davidge,  for  appellant. 

O.  O.  Riddle  and  Franeig  Miller,  for  appellee. 

MiLLEB,  J.  This  is  an  appeal  from  a  decree  of  the  supreme  court  of 
the  District  of  Columbia  dismissing  the  bill  of  appellant.  The  ques- 
tions presented  by  the  appeal  arise  oat  of  the  execution  of  the  act  of 
congress  of  July  17, 1876,  "authorizing  therepavement  of  Pennsylva- 
nia avenue. "  That  act  created  a  commission,  consisting  of  two  officers 
of  tbe  engineer  corps  of  the  army,  and  the  architect  of  the  capitol, 
whose  duty  it  was  to  contract  for  and  superintend  the  work,  and  to 
decide  upon  the  character  of  the  material.  It  also  declared  in  what 
proportion  the  expense  of  the  work  should  be  borne  by  the  owners  of. 
property  along  the  lino  of  the  avenue,  namely,  the  United  States,  the 
District  of  Columbiai  the  private  citizens,  the  Washington  &  George- 
town Railroad  Company,  whose  track  ran  through  the  center  of  the 
avenue,  and  other  railroad  companies  whose  tracks  crossed  the  street 
V.2— 66 
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at  several  places.     So  much  of  this  apportionment  of  expenses  as  re-  ! 

lates  to  the  appellant  is  in  these  words : 

"  Sec.  3.  That  the  cost  of  laying  down  said  pavement  shall  be  paid  for  in 
the  following  proportions  and  manner:  The  Washington  &  Georgetown  Bail- 
rond  company  shall  bear  all  of  the  expenses  for  that  portion  of  the  work  lying 
between  the  exterior  rails  of  the  tracks  of  the  road,  and  for  a  distance  of  two 
feet  from  and  exterior  to  the  track  on  each  side  thereof,  and  of  keeping  the 
same  in  repair;  but  the  said  railroad  company,  having  conformed  to  the  grade 
established  by  the  commissioners,  may  use  cobblestone  or  Belgian  rock  in 
paving  their  tracks,  or  the  space  between  their  tracks,  as  the  commissioners 
shall  direct."    19  St.  at  Large,  93. 

This  is  in  strict  conformity  to  the  charter  of  the  company,  passed 
in  1862,  the  fourth  section  of  which  enacts — 

"  That  said  corporation  hereby  created  shall  be  bound  to  keep  said  tracks, 
and  for  the  space  of  two  feet  beyond  the  outer  rail  thereof,  and  also  the  space 
between  the  tracks,  at  all  times  well  paved  and  in  good  order,  without  expense 
to  the  United  States,  or  to  the  cities  of  Georgetown  and  Washington." 

The  fifth  section  requires  the  company  to  conform  their  road  to 
any  change  of  the  grade  of  the  street ;  and  the  sixth,  that  the  act 
may  at  any  time  be  altered,  amended,  or  repealed  by  congress.  12 
St.  at  Large,  389.  The  act  of  1876,  under  which  the  work  of  repay- 
ing  was  done,  in  section  4  provides  "that  assessments  shall  be  made 
by  the  commissioners  of  the  District  of  Columbia  upon  the  owners  of 
said  private  property  on  said  avenues  and  spaces  and  apon  said  rail- 
road company  respectively,  provided  in  section  S  of  this  act,"  and  for 
the  collection  of  the  same  by  the  collector  of  the  District  of  Colum- 
bia. It  is  also  enacted  that,  on  failure  of  the  railroad  company  or 
any  private  citizen  to  pay  snch  asBessment,  the  commissioners  of 
the  district  shall  issue  certificates,  bearing  10  per  cent,  interest, 
payable  within  one  year,  which  are  made  a  lieu  on  the  property, 
nnder  which  it  may  be  sold  at  the  end  of  the  year,  if  not  paid.  The 
railroad  company  was  assessed  by  the  commissioners  of  the  district 
in  the  sum  of  $19,886.69,  whereas  they  charge  that  they  are  only 
liable  for  $12,207.27;  and  as  the  commissioners  were  about  to  issue 
a  certificate  for  the  larger  amount,  the  company  paid  or  tendered  the 
sum  which  they  acknowledged  to  be  due,  and  filed  their  bill  in  chan- 
cery to  obtain  an  injunction  as  to  the  remainder.  This  difference  la 
owing  to  the  fact  that  along-side  of  the  exterior  rails  of  the  track  the 
paving  commissioners  required  a  blue  granite  stone  to  be  laid  the 
whole  length  of  the  pavement,  five  inches  in  width  and  eight  inches 
deep,  and  each  stone  about  three  feet  long.  This  was  charged  wholly 
to  the  company,  as  well  as  the  remainder  of  the  two  feet  next  adjoin- 
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ing  said  track  on  the  outside  of  the  rails.  As  regards  this  remainder 
the  company  make  no  objection,  bat  they  insist  that  the  entire  cost 
of  all  the  paving  on  each  side  of  their  track  to  the  sidewalk  should  be 
computed  together,  and  the  charge  against  the  company  shoald  be  in 
the  proportion  which  those  two  feet  bear  to  the  entire  distance  from 
each  exterior  rail  to  the  sidewalk.  As  this  string  of  stone  paving  is 
more  costly  than  the  Neufchatel  and  Trinidad  material,  which  con- 
stitnte  the  main  body  of  the  pavement,  this  would  relieve  the  com- 
pany of  a  part  of  the  cost  of  the  two  feet  adjacent  to  their  track.  As 
a  matter  of  strict  justice,  no  reason  can  be  seen  for  this  proposition, 
for  it  is  quite  clear  that  the  requirement  of  this  string  or  curb  of  blue 
granite  is  wholly  due  to  the  existence  of  the  tracks  of  the  railroad  in 
the  middle  of  the  street,  and  is  also  mainly,  if  not  wholly,  for  the  pro- 
tection of  the  track  along-side  of  which  it  is  laid. 

Nothing  can  be  more  just  than  that  the  company  shoald  pay  for 
the  work  which  its  track  alone  makes  necessary.  Nor  is  there  any 
question  that  if  this  stone  was  necessary,  in  laying  down  this  new 
pavement,  for  the  security  and  durability  of  the  track  itself,  or  of  the 
pavement  near  the  track,  the  company  was  bound,  by  the  fourth 
section  of  its  chartei^  to  pay  the  expense.  That  it  was  a  judicious 
and  proper  thing  to  be  done  is  scarcely  controverted,  and  if  it  were, 
the  testimony  shows  very  clearly  that  it  was. 

The  only  question,  therefore,  that  remains,  is  whether  congress,  in 
the  distribution  of  the  expense  of  this  work  of  repaving  the  avenue, 
intended  that  this  should  be  borne  by  the  company.  The  language 
of  congress  on  that  subject  would  seem  to  admit  of  no  other  con- 
struction. The'third  section,  already  cited,  says:  "The  Washington 
&  Georgetown  Bailroad  Company  shall  bear  aU  the  expense  for 
that  portion  of  the  work  lying  between  the  exterior  rails  of  the  tracks 
of  the  road,  and  for  a  distance  of  two  feet  from  and  exterior  to  the 
track  on  each  side  thereof,  and  of  keeping  the  same  in  repair."  So 
far  from  relieving  the  company  of  the  duty  which  it  accepted  by  its 
charter,  the  language  re-enforces  that  obligation  and  makes  its  ap- 
plication to  the  repavement  clear.  The  statute  goes  on  to  prescribe 
what  the  United  States  shall  pay,  and  what  the  District  of  Columbia 
shall  pay,  and  what  individual  owners  shall  pay;  and  the  proportions 
in  which  these  parties  are  to  be  charged  have  no  relation  to  the  part 
to  be  paid  for  by  the  railroad  company,  which  is,  in  no  case,  a  pro- 
portionate part  of  the  street  along  which  it  runs,  but  all  the  expense 
of  the  work  inside  its  rails,  and  for  two  feet  exterior  to  this. on  each 
side.     There  is  no  room  for  apportionment  here,  and  if,  for  so  much 
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of  this  two  feet  as  is  of  the  same  material  as  the  main  surface  of  the 
street,  which  is  separated  from  it  by  no  visible  line,  the  easiest  mode 
of  ascertaining  its  cost  is  to  calculate  its  relation  to  the  remainder  of 
the  pavement,  that  is  no  reason  why  this  extra  and  separable  expense 
of  bine  stone  should  not  be  assessed,  as  the  law  requires,  exclusively 
to  the  company. 

But  it  is  said  that  the  paving  commissioners  adopted  the  rule  of  a 
general  apportionment  of  all  the  expense,  and  reported  to  the  commia- 
sioners  of  the  district  on  that  basis,  as  due  from  the  company,  the 
smaller  sum  of  $12,207.27,  and  that  their  report  is  conclusive.  The 
report  thus  made  is  nowhere  in  the  statute  made  their  special  duty, 
nor  are  they  anywhere  authorized  to  make  the  final  assessment.  The 
report  was  merely  a  suggestion  of  their  views  for  the  action  of  the 
district  commissioners.  On  the  other  hand,  by  the  express  language 
of  the  act,  these  latter  commissioners  are  directed  to  make  the  as- 
sessment  on  which  the  parties  are  to  pay,  and  on  which,  if  they  do 
not  pay,  a  certificate  shall  be  issued  which  becomes  an  interest-bear- 
iug  lien  on  their  property.  -Another  source  of  complaint  is  that  in 
making  the  necessary  excavations  for  the  new  pavement,  it  became 
necessary  to  support  the  track  of  the  company  by  underpinning,  which 
cost  $1,052.12,  and  was  paid  for  by  the  paving  commissioners.  This 
work  was  wholly  for  the  benefit  of  the  railroad  company.  It  was  to 
prevent  the  track  from  falling  or  caving  in  while  used  during  the 
progress  of  the  work,  and  the  city  authorities  might  have  left  the 
company  to  take  care  of  itself.  But  as  this  might  have  delayed  the 
work,  or  led  to  litigation,  they  wisely  protected  it  while  they  worked. 
It  seems  to  us  a  proper  charge  against  the  oompaay  alone,  as  they 
alone  were  benefited,  and  their  track  made  it  necessary. 

There  is  no  error  in  the  record,  and  the  decree  of  the  supreme 
court  of  the  dietriot  is  affirmed.. 


Digitized  by 


Google 


lUUTH  V«CODNTX  07  poihun,  869 

(U)8  U.  S.  553) 

Meath  v.  County  of  Fhillipb,  State  of  ArkanBaa. 

(May  7, 1883.) 

Lkvke  Refaibs— PHUJ.IF8  CoouTT,  Arkahbab— ACT  o»  Fbbbuabt  16,  1869— 

Act  of  JaiTOAST  15,  1881 — iNDEBTBDNSaS  OF  COUNTT— Aot 

OF  Aphil  29, 1873— Statute  of  LiMrrATioiTB. 

The  drafts  drawn  by  leree  inspectors  on  the  levee  treasurer  of  the  county  of  Phil- 
lips, in  the  state  of  Arkansas,  under  the  authority  of  the  act  of  February  16, 
1869,  "  to  provide  for  making  and  repMring  levees  in  Desha  and  Phillips  coun- 
ties," and  the  renewal  bonds  or  scrip  issued  by  the  county  clerk  of  the  county 
under  the  provisions  of  the  act  of  January  15, 1861,  to  amend  the  act  of  Febru- 
ary 16,  1869,  do  not  constitute  an  indebtedness  of  the  county  for  which  bonds 
of  the  county  may  be  demanded  under  the  act  of  April  29, 1873,  "  to  authorize 
certain  counties  to  fund  their  outstanding  indebtedness,"  or  a  money  judg- 
ment or  decree  recovered  against  the  county. 

The  county  court  cannot  be  required  in  this  suit  to  levy  and  impose  taxes  on  the 
levpe  districts  to  pay  the  demands,  as  all  the  demands  were  due  more  than  10 
years  before  the  suit  was  brought,  and  aie  barred  by  the  statute  of  limitations. 

Appeal  from  the  District  CJotirt  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

S.  P,  Walker,  for  appellant. 

No  counsel  for  appellee. 

Waitk,  G.  J.  The  first  qaestion  presented  by  this  appeal  is 
whether  the  drafts  drawn  by  levee  inspectors  on  the  levee  treasurer  of 
the  county  of  Phillips,  under  the  aathority  of  the  act  of  February  16, 
1859,  "to  provide  fpr  making  and  repairing  levees  in  Desha  and 
Phillips  counties,"  and  the  renewal  bonds  or  scrip  issued  by  the  county 
clerk  of  the  county  under  the  provisions  of  the  act  of  January  15, 
1861,  to  amend  the  act  of  February  16,  1859,  constitute  an  indebt- 
edness of  the  county  for  which  bonds  of  the  cotmty  may  be  demanded 
under  the  act  of  April  29,  1873,  "to  authorize  certain  counties  to 
fund  their  outstanding  indebtedness,"  or  a  money  judgment  or  decree 
recovered  against  the  county.  To  this  question  we  have  no  hesita- 
tion in  giving  an  answer  in  the  negative.  The  act  of  1859  provided 
for  the  division  of  the  overflowed  lands  of  the  counties  of  Desha  and 
Phillips  into  levee  districts  for  the  purpose  of  reclaiming  the  lands, 
and  for  the  taxation  of  such  lands  to  pay  the  expenses  incurred  in 
that  behalf.  The  business  was  to  be  managed  by  levee  inspectors,  at 
first  appointed  by  the  county  court  of  the  county,  but  afterwards 
elected  by  the  voter^  of  the  several  levee  districts,  and  payments  for 
work  done  or  expenses  incurred  were  to  be  made  by  the  drafts  of  the 
levee  inspectors  for  the  district  on  the  levee  treasurer  appointed  by 
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the  county  court  of  the  county  to  receive  and  disburse  according  to 
law  all  funds  raised  from  levee  taxes  in  the  county.  Only  lands  ben- 
efited by  protection  from  overflow  by  the  levees  could  be  taxed. 
These  lands  were  to  be  selected  by  a  board  of  three  freeholders  ap- 
pointed by  the  county  court  of  the  county  for  each  levee  district,  and 
valued  for  taxation  by  the  levee  inspector.  The  county  court  was 
then  to  levy  a  tax  upon  the  property  charged,  to  be  collected  like  other 
taxes,  aud  this  tax,  when  collected,  was  to  be  paid  over  to  the  levee 
treasurer,  to  be  by  him  disbursed  on  the  drafts  of  the  inspectors.  The 
funds  collected  from  each  district  were  to  be  appropriated  to  the  pay- 
ment of  the  drafts  of  its  own  inspector.  The  bonds,  scrip,  or  drafts 
issued  by  the  county  clerk  under  the  act  of  1861  were  to  be  renewals 
of  the  inspectors'  drafts  and  created  no  new  obligation.  Any  debt 
incurred  in  the  levee  work  was  clearly  the  debt  of  the  levee  district, 
to  be  discharged  through  a  tax  levied  by  the  county  court  for  that 
special  purpose.  In  this  the  county  court  acted,  not  as  the  represent- 
ative of  the  county,  but  of  the  district.  In  effect  the  county  court 
and  the  sheriff  of  the  county  were  made  the  officers  and  agents  of  the 
levee  district  for  the  levee  and  collection  of  the  special  tax  which  was 
required.  This  tax  was  not  a  county  tax,  but  a  district  tax,  levied 
and  assessed  under  the  authority  of  law  by  the  county  court.  In  levy- 
ing the  tax  the  court  acted  for  the  district,  not  the  county. 

The  cases  of  County  of  Cass  v.  Johnston,  95  U.  S.  S60,  and  Daven- 
port V.  Dodge  Co.  105  IJ.  8.  237,  presented  entirely  different  facts. 
In  the  case  of  the  county  of  Cass,  the  law  provided  in  terms  for  an 
issue  of  bonds  in  the  name  of  the  county,  and  in  that  of  the  county 
of  Davenport  we  construed  the  law  to  be  in  effect  the  same.  Conse- 
quently there  were  in  those  cases  obligations  of  the  counties  payable 
out  of  special  funds.  Here,  however,  there  was  a  manifest  intention 
to  bind  the  levee  districts  only  by  the  obligations  incurred,  and  not 
to  make  the  county,  in  its  political  capacity,  responsible  for  the  pay- 
ment of  the  debts  that  were  created  for  levee  purposes  under  these 
iaw^.  The  machinery  of  the  county  was  to  be  .used  in  the  levy  and 
collection  of  the  special  taxes  required,  but  the  county,  as  a  county, 
was  to  be  in  nq  way  involved.  It  follows  that  the  prayer  for  a  money 
decree  against  the  county,  as  well  as  that  for  an  exchange  of  the 
bonds  authorized  by  the  act  of  1873  for  the  orders  or  warrants  held 
by  the  appellants,  must  be  denied. 

The  next  and  only  remaining  question  is,  whether  the  county  court 
of  the  county  can  be  required,  in  this  suit,  to  levy  and  impose  taxes 
on  the  levee  districts  to  pay  the  demands.     All  the  demands  fell  due 
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on  or  before  April  1,  1862.  This  suit  was  not  broaght  until  Decem- 
ber 17,  1877.  It  was  in  effect  conceded  by  the  counsel  for  tiie  ap- 
pellant that  an  action  at  law  for  the  enforcement  of  the  claims  would 
l)ave  been  barred  in  10  years  from  their  maturity,  adding  only  the 
time  between  December  1,  1862,  and  March  16,  1864,  when  the  op- 
eration of  the  statute  of  limitations  was  suspended.  This  proceeding 
is  in  equity,  but  no  sufficient  reason  is  shown  why  the  limitation  of 
the  statute  should  not  be  applied.  Without,  therefore,  considenng 
any  other  objection  to  the  bill  and  the  relief  that  is  asked,  we  bold 
that  the  suit,  so  far  as  it  seeks  to  have  the  tax  imposed  by  the  sounty 
court,  is  barred  by  lapse  of  time. 
The  decree  of  the  oirouit  court  is  affirmed. 


(108  U.  a  U6) 

Ese  parte  Tou  Tohq,  Fetitionef . 

(May  7, 1883.) 
Habbab  Cobpot— CSxTOi  Pbockrdikob— CBBTmoATB  cm  DiYZBunr  or  Onsios— 

JOBIBDIOTIOH  or  SUFBBHB   ConBT. 

A  proceeding  by  writ  of  habeas  eorpui  is  a  civil  proceeding,  notwittutandlng  the 
object  of  the  petitioner  may  be  by  means  of  it  to  obtain  release  from  custody 
under  a  criminal  prosecution,  and  this  court  cannot  take  Juriadiction  of  ques- 
tions arising  on  the  hearing  before  Judgment  in  a  circuit  court  on  a  certifl- 
cate  of  division  of  opinion  between  the  judges  holding  the  court. 

On  a  Certificate  of  Division  in  Opinion  between  the  Judges  of  the 
Circuit  Court  of  the  United  States  for  the  District  of  California. 

S.  F.  Phillips,  Thos.  Simons,  and  Hall  MeAUister,  for  petitioner. 

L.  D.  Latimer,  in  opposition. 

Waits,  C.  J.  This  is  a  writ  of  habeas  corpui  sued  out  of  the  cir- 
cuit court  of  ,the  United  States  for  the  district  of  California  by  the 
petitioner,  Tom  Tong,  a  subject  of  the  emperor  of  China,  for  the  pur- 
pose of  an  inquiry  into  the  legality  of  his  detention  by  the  chief  of 
police  of  the  city  and  county  of  San  Francisco  for  an  alleged  viola- 
tion of  an  order  or  ordinance  of  the  board  of  supervisors  of  such  city 
and  county  regulating  the  licensing,  etc.,  of  public  laundries,  and  the 
case  comes  here,  before  judgment  below,  on  a  oei-tificate  of  division 
of  opinion  between  the  judges  holding  the  court  as  to  certain  ques- 
tions which  arose  at  the  hearing.  The  allegation  in  the  petition  is 
that  the  order,  for  the  violation  of  which  the  petitioner  is  held,  is  in 
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contravention  of  the  constitation  of  the  United  States  and  of  a  treaty 
between  the  United  States  and  the  emperor  of  China.  A  question 
which  meets  as  at  the  outset  is  whether  we  have  jurisdiction,  and 
that  depends  on  whether  the  proceeding  is  tp  be  treated  as  civil  or 
criminal.  Section  650  of  the  Bevised  Statutes  provides  that  when- 
ever, in  any  civil  suit  or  proceeding  in  a  circuit  court,  there  occurs  a 
difference  of  opinion  between  the  judges  holding  the  court  as  to  any 
matter  to  be  decided,  ruled,  or  ordered,  the  opinion  of  the  presiding 
judge  shall  prevail  and  be  considered  the  opinion  of  the  court  for  the 
time  being;  and  section  652,  that  when  final  judgment  or  decree  is 
rendered,  the  points  of  disagreement  shall  be  certified  and  entered  of 
record  under  the  direction  of  the  judges.  That  being  done,  the  judg- 
ment or  decree  may,  under  the  provisions  of  section,  693,  be  brought 
here  for  review  by  writ  of  error  or  appeal,  as  the  case  may  be.  By 
section  651  it  is  provided  that  whenever  any  question  occurs  on  the  trial 
or  hearing  of  any  criminal  proceeding  before  a  circuit  court  and  the 
judges  are  divided  in  opinion,  the  point  on  which  they  disagree  shall, 
during  the  same  term,  upon  the  request  of  either  party,  or  of  their 
counsel,  be  stated  under  the  direction  of  the  judges,  and  certified 
under  the  seal  of  the  court  to  this  court  at  its  next  session.  It  fol- 
lows, from  these  provisions  of  the  statutes,  that,  if  this  is  a  civil  suit 
or  proceeding,  we  have  no  jurisdiction,  as  there  has  been  no  final 
judgment  in  the  circuit  court,  bat,  if  it  is  a  criminal  proceedii^,  we 
have. 

The  writ  of  habeas  corpus  is  the  remedy  which  the  law  gives  for  the 
enforcement  of  the  civil  right  of  personal  liberty.  Besort  to  it  some- 
times becomes  necessary,  because  of  what  is  done  to  enforce  laws  for 
the  punishment  of  crimes ;  but  the  judicial  proceeding  under  it  is  not 
to  inquire  into  the  criminal  act  which  is  complained  of,  but  into  the 
right  to  liberty  notwithstanding  the  act.  Proceedings  to  enforce  civil 
rights  are  civil  proceedings,  and  proceedings  for  the  punishment  uf 
crimes  are  criminal  proceedings.  In  the  present  case  the  petitioner 
is  held  under  criminal  process.  The  prosecution  against  him  is  a 
criminal  prosecution,  but  the  writ  of  habetu  corpus  which  he  has  ob- 
tained is  not  a  proceeding  in  that  prosecution.  On  the  contrary,  it 
is  a  new  suit  brought  by  him  to  enforce  a  civil  right,  which  he  claims, 
as  against  those  who  are  holding  him  in  custody,  under  the  criminal 
process.  If  he  fails  to  establish  his  right  to  his  liberty,  he  may  be 
detained  for  trial  for  the  offense;  but  if  he  succeeds  he  must  be  dis- 
charged from  custody.  The  proceeding  is  one  instituted  by  himself 
for  bis  liberty,  not  by  the  government  to  punish  him  for  his  crime. 
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This  petitioner  olaims  that  the  constitution  and  a  treaty  of  the  United 
States  give  him  the  right  to  his  liberty,  notwithstanding  the  charge 
that  has  been  made  against  him,  and  he  has  obtained  judicial  process 
to  enforce  that  right.  Such  a  proceeding  on  his  part  is,  in  oar 
opinion,  a  civil  proceeding,  notwithstanding  his  object  is,  by  means 
of  it,  to  get  released  from  custody  under  ft  criminal  prosecution.  It 
was  said  by  Chief  Justice  MabshaUi,  speaking  for  the  court,  as  long 
ago  as  Ex  parte  BoUman,  i  Cranch,  101 :  "The  question  whether  the 
individual  shall  be  imprisoned  is  always  distinct  from  the  qae8tion 
whether  he  shall  be  convicted  or  acquitted  of  the  charge  on  which  he 
is  to  be  tried,  and  therefore  these  questions  are  separated,  and  may 
be  decided  in  different  courts." 

The  questions  that  may  be  certified  to  iV9  on  a  division  of  opinion 
before  judgment  are  those  which  occur  on  the  trial  or  hearing  of  a 
criminal  proceeding  before  a  circuit  court.  It  follows  that  we  cannot 
take  jurisdiction  of  the  case  in  its  present  form,  and  it  is  consequently 
remanded  to  the  circuit  court  for  further  proceedings  according  to 
law. 


(108  U.  S.  661)  _  _       

(May  7. 1888.) 
Rbmovai,  am  OAnsa— Act  ov  Maboh  8, 1875,  e.  187— OmiBirsRiP  at  Tm  or 

AfPMCATIOH. 

A  suit  cannot  be  removed  from  a  state  court  nnder  the  act  at  1875,  unless  the  req- 
uisite citizenship  exists,  both  when  the  salt  was  begun  and  when  the  petition 
for  removal  is  filed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South* 
em  District  of  Ohio. 

Thos.  McDonnidl  and  Hoadly,  Johnton  d  Coition,  for  appellant. 

T.  D.  Lincoln,  for  appellee. 

Waits,  C.  J.  In  this  case  the  court  below  decided  that  under  the 
act  of  March  3,  1875,  c.  137,  there  could  not  be  a  removal  to  the 
circuit  court  of  the  United  States  of  a  suit  in  a  state  court  between 
parties  who  were  citizens  of  different  states  when  the  suit  was- begun, 
if,  when  the  petition  for  removal  was  filed,  the  parties  were  all  citir 
zens  of  the  same  state.  To  reverse  an  order  remanding  a  suit  on 
that  ground,  this  appeal  was' taken. 
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Under  the  judiciary  act  of  1789,  (seotion  12,)  it  was  held,  in  Int. 
Co.  T.  Pechner,  95  U.  S.  188,  that  there  ooald  not  be  a  removal  un- 
less the  necessary  citizenship  existed  when  the  suit  '^raa  began.  That 
act  provided  only  for  a  removal  on  the  application  of  the  defendant 
when  the  plaintiff  was  a  citizen  of  the  state  in  which  the  suit  was 
brought,  and  the  defendant  was  required  to  file  his  petition  for  re- 
moval at  the  time  of  entering  his  appearance  in  the  state  court.  Un- 
der such  circumstances  changes  of  citizenship,  after  the  suit  was 
begun  and  before  the  time  for  applying  for  a  removal,  would  not  often 
occur. 

The  act  of  1875  is  radically  different  from  any  which  preceded  it. 
Under  that  act  either  party  may  petition  for  removal,  and  neither 
party  need  be  a  citizen  of  the  state  in  which  the  gait  was  broaght. 
The  material  language  is  as  follows:  "That  any  suit  of  a  civil  nature 
at  law  or  in  equity,  now  pending  or  hereafter  brought  in  any  state 
court,  «  •  »  in  vbich  there  shall  be  a  controversy  between  citi- 
zens of  different  states,  *  *  •  either  party  may  remove  said 
suit  into  the  circuit  court  of  the  United  States  for  the  proper  district." 

In  order  to  obtain  the  removal  a  petition  therefor  must  be  filed  in 
the  state  court  at  or  before  the  term  at  which  the  cause  could  be  first 
tried,  and  before  the  trial.  In  the  present  case  the  petition  was  not 
filed  until  nearly  two  years  after  the  commencement  of  the  suit. 

The  construction  of  the  act  is  by  no  means  free  from  doubt,  but  on 
full  consideration  we  are  of  opinion  that  the  requirement  of  the  old 
law,  that  the  necessary  citizenship  should  exist  when  the  suit  was 
brought,  was  not  abolished.  We  cannot  believe  it  was  intended  to 
allow  a  party  to  deprive  a  state  court  of  the  jurisdiction  it  has  once 
rightfully  acquired  over  him  by  changing  his  citizenship  after  a 
suit  is  begun,  and  that  would  be  the  effect  of  the  law  if  the  right 
of  removal  is  made  to  depend  only  on  the  citizenship  existing  at  the 
time  a  removal  is  applied  for.  But  we  are  also  of  opinion  that  be- 
cause of  the  extension  of  the  time  for  applying  for  removal,  and  be- 
cause neither  party  need  be  a  citizen  of  the  state  in  which  the  suit  is 
brought  and  either  party  may  apply,  it  was  the  intention  to  provide 
that  the  controversy  should  be  between  citizens  of  different  states  at 
the  time  of  the  removal.  In  this  way  the  jurisdiction  of  the  circuit 
court  of  the  United  States  will  only  attach  when  there  shall  be  a  con- 
troversy between  citizens  of  different  states  at  the  time  the  salt  is 
transferred,  and  the  right  to  the  transfer  will  depend  on  the  citizen- 
ship when  the  suit  was  begun  and  when  the  petition  for  removal  is 
filed. 
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Wd,  'therefore,  hold  that  a  suit  cannot  be  removed  from  a  state 
court  under  the  act  of  1875  unleaa  the  requisite  citizenship  of  the 
parties  exists  both  irhen  the  suit  was  begun  and  when  the  petition 
for  removal  is  filed. 

The  order  remanding  the  cause  is  affirmed. 


(108  U.  8.  N4) 

Nbw  Jbbsbt  Zino  Go.  v.  Tbottbb. 

(May  7, 1888.) 
JuitiBinonoir  cm  Butbbms  Comtr— Mattkb  ih  Disputs — How  EsrraATBs. 

The  jurisdiction  of  the  sapreme  court  U  determined  by  the  valne  of  the  matter  in 
dispute  therein,  and  for  the  purpose  of  estimating  such  value  reference  can 
be  had  only  to  the  matter  actually  in  dispute  in  the  particular  cause  in  which 
the  Judgment  to  be  reviewed  was  rendered,  and  not  to  the  collateral  effect  of 
the  Judgment  in  another  suit,  between  the  same  or  other  parties. 

Eaton  V.  DiOeintim,  ante,  4M,  and  Town  cf  Elgin  v.  MarAatt,  1  Btn>.  Ot.  Rkp.  484, 
followed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey.     On  motion  to  dismiss. 

John  Linn,  for  plaintiff  in  error. 

CourUandt  Parker  and  22.  Mayne  Parker,  for  defendant  in  error. 

Waits,  C.  J.  This  was  an  action  of  trespass  brought  by  Trotter 
to  recover  damages  of  the  New  Jersey  Zinc  Company  for  entering 
on  bis  lands  and  digging  up  and  carrying  away  a  quantity  of  frank' 
linite  ore.  There  were  three  counts  in  the  'declaration — two  quare 
clausum /regit,  and  one  de  bonis  agportatia.  'the  plea  was  not  guilty. 
No  other  issue  was  raised  by  the  pleadings.  Neither  party  set  up 
title,  so  that  the  only  matter  in  dispute  was  the  liability  of  the  zinc 
company  to  pay  for  the  ore  which  it  was  alleged  had  been  wrongfully 
taken  and  carried  away.  Trotter  recovered  a  judgment  for  |3,320 
damages,  and  $752.25  costs  of  suit.  From  that  judgment  the  zinc 
company  brought  this  writ  of  error,  which  Trotter  now  moves  to  dis- 
miss because  the  value  of  the  matter  in  dispute  does  not  exceed 
$5,000. 

As  we  decided  at  the  present  term  in  Hilton  v.  Dickinson,  ante,  424, 
our  jurisdiction  is  determined  by  the  value  of  the  matter  in  dispute 
in  this  court,  and  the  matter  in  dispute  here  in  the  present  case  is 
the  judgment  below  for  less  than  $5,000.  It  may  be  that  the  ques- 
tion actually  litigated  below  related  to  the  title  of  the  parties  to  the 
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land  from  which  the  ore  in  controversy  was  taken,  and  that  the  ver- 
dict will  be  conclusive  on  that  question  as  an  estoppel  in  some  other 
case;  but,  as  was  also  said  at  the  present  term,  in  Elgin  v.  Marshall, 
106  U.  S.  679,  [S.  C.  1  Sup.  Ct.  Rbp.  484,]  for  the  purpose  of  esti- 
mating the  value  on  which  our  jarisdiotion  depends,  reference  can 
only  be  had  to  the  matter  actually  in  dispute  in  the  particular  cause 
in  which  the  judgment  to  be  reviewed  was  rendered,  and  we  are  nut 
permitted  to  consider  the  collateral  effect  of  the  judgment  in  another 
suit  between  the  same  or  other  parties.  It  is  the  money  value  of 
what  has  been  actually  adjudged  in  the  cause  that  is  to  be  taken  into 
the  account,  not  the  probative  force  of  the  judgment  in  some  other 
suit.  Here  the  thing  and  the  only  thing  adjudged  is  that  the  zinc 
company  was  guilty  of  the  particular  trespass  complained  of,  and 
must  pay  Trotter  $3,320  for  the  ore  taken  away.  Had  the  zinc 
company  pleaded  title  to  the  land  from  which  the  ore  was  taken,  and 
issue  had  been  joined  on  that  plea,  a  different  question  would  have 
been  presented.  In  that  way,  the  land  might  have  been  made  the 
matter  for  adjudication,  and  thus  the  matter  in  dispute  on  the  record. 
But,  as  this  ease  stands,  only  the  possession  of  Trotter  and  his  right 
to  the  ore  are  involved.  It  may  be  that,  in  order  to  find  possession 
in  Trotter,  the  jury  were  compelled  to  find  that  he  had  title  to  the 
land,  and  that  in  this  way  the  verdict  and  the  judgment  may  estop 
the  parties  in  another  suit;  but  that  will  be  a  ooUateral,  not  the  direct, 
effect  of  the  judgment. 

The  motion  to  dismiss  is  granted. 


(108  U.  8.  666) 

Ex  parte  Baltihobx  ft  0.  B.  Oo.,  Petitioner.* 

(Kay  7,  1883.) 

HABDAKns— Ftnai.  Osdbb  of  Cntcurr  Coukt— Rbplbvih— Wnrr  o»  Erhos. 

▲  writ  of  mandamu*  cannot  be  used  to  bring  np  for  review  an  order  of  tlie  circuit 
court  vacating  and  diamifaing  a  writ  of  replevin,  because  the  court  had  no  Ju- 
risdiction to  issue  the  same.  Such  order  is  a  final  Judgment,  and  subject  to  re- 
view only  on  a  writ  of  error. 

Petition  for  a  Writ  of  Mandamtu, 

John  K.  Cowen  and  E.  J.  D.  Crott,  for  petitioner. 

*8.  C.  16  Fed.  Rep,  181. 
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Waits,  G.  J.  This  petition  shows  that  the  Baltimore  &  Ohio  Bail- 
road  Companj  brought  an  action  of  replevin  against  John  E.  Hamil- 
ton,  in  the  oircoit  court  of  the  United  States  for  the  eastern  district 
of  Virginia,  to  recover  the  possession  of  certain  railroad  cars ;  that  a 
summons  for  the  defendant  and  a  writ  of  replevin  for  the  property 
were  issued  in  the  suit;  that  the  defendant,  Hamilton,  was  duly  served 
with  the  summons;  that  the  property  sued  for  was  taken  by  the 
marshal  under  the  writ  of  replevin  and  delivered  to  the  company; 
that  a  declaration  was  filed,  and  that  before  pleading  thereto  Hamil- 
ton appeared  and  moved  to  vacate  the  writ  of  replevin  because  the 
court  had  no  jurisdiction  to  issue  the  same.  This  motion  was  heard, 
and  thereupon  the  court  ordered  and  adjudged  "that  said  writ  be 
quashed  and  vacated,  and  all  proceedings  subsequent  to  be  of  no 
avail;"  and  that  the  action  "be  dismissed  at  the  costs  of  the  plain- 
tiff, for  which  execution  may  issue,"  etc. 

This  is  a  final  judgment  in  the  action,  and,  if  the  case  is  otherwise 
within  our  jurisdiction,  subject  to  review  here  on  a  writ  of  error. 
Upon  such  a  writ  the  question  of  the  right  to  maintain  the  action  on 
which  the  case  was  adjudged  below,  if  presented  by  the  record,  may 
be  re-examined  here.  This  being  so,  a  writ  of  mandomtu  cannot 
issue.  It  has  been  often  held  that  mandamus  oaimot  be  nsed  to  per- 
form the  office  of  a  writ  of  error.  Ex  parte  Hoard,  105  U.  S.  580 ; 
Ex  parte  Jjoring,  94  U.  B.  419. 

In  Ex  parte  Ry.  Co.  108  U.  8.  796,  it  was  expressly  decided  that 
a  writ  of  mandamus  could  not  be  used  to  bring  up  for  review  a  judg- 
ment of  the  circuit  court  on  a  plea  to  the  jurisdiction.  That  isprao- 
tioally  what  is  asked  in  this  case.    The  writ  is  denied. 


(108  V.  B.  6«7) 

SoABBoBouoH,  Tntor,  eto.,  v.  Pabooud. 

(May  7, 188S.) 

Writ  of  £rbo»— Whkk  vaaaaat. 

Ko  ladgment  or  decree  of  a  state  court  can  be  reviewed  in  tUs  court,  nnlew  the  writ 
of  error  itfiUd  in  the  court  which  rendered  the  judgment  or  decree  witbiu  two 
years  after  the  entry  thereof. 

In  Error  to  the  Sapreme  Court  of  the  State  of  lioaisiana. 
John  W.  Searborouffh,  for  himself. 
No  counsel  for  defendant  in  error. 
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Waits,  C.  J.  The  final  decree  ia  this  case  was  rendered  on  the 
thirteenth  of  July,  1878,  and  while  the  writ  of  error  was  allowed  by 
the  chief  justice  of  the  supreme  court  of  Louisiana,  and  a  bond  ap- 
proved and  citation  signed  on  the  fifth  of  July,  1880,  the  writ  of  er> 
ror  was  not  actually  issued  until  the  fourteenth,  and  the  copy  was 
not  lodged  in  the  clerk's  office  until  the  sixteenth,  of  that  month.  No 
judgment  or  decree  of  a  state  court  can  be  reviewed  in  this  court  un- 
less the  writ  of  error  is  brought  within  two  years  after  the  entry  of 
the  judgment.  Bev.  St.  §  1008;  Cummingi  v.  Jones,  104  U.  S.  419. 
In  Brooks  v.  Norris,  11  How.  207,  it  was  decided  (Chief  Justice 
Tanbt,  speaking  for  the  court)  that  "the  writ  of  error  is  not  brought, 
in  the  legal  meaning  of  the  term,  until  it  is  filed  in  the  court  which 
rendered  the  judgment.  It  is  the  filing  of  the  writ  that  removes  the 
record  from  the  inferior  to  the  appellate  eourt,  and  the  period  of 
limitation  prescribed  by  the  act  of  congress  must  be  calculated  ac- 
cordingly." This  case  is  cited  with  approval  in  Mtusina  v.  Cavwsos, 
6  Wall.  360. 

It  follows  that  the  writ  of  error  in  this  case  was  not  brought  within 
the  time  limited  by  law,  and  we  have  consequently  no  jurisdiction. 
For  that  reason  the  writ  is  dismissed. 


(log  TJ.  8.  43<) 

Clabk,  General  Treasurer,  etc.,  and  another  v.  Babnabd  and  others. 

Assignees,  etc. 

(May  7, 1883.) 

State  ImfUNtTT  from  Suit— Waivbb  bt  AptvABAiroE — Cobporatiok  of  Onk 

Btatb  Actthobizeo  to  PasoaABB  Frahckisb  of  Cohporatiok  in 

Ahothbr  Statb— FoKFBrruBBft— EquttabIiB  Kklief— 

Bond  to  Coupucte  Railboad— Dbcbbb. 

The  immunity  from  suit  belonging  to  a  state,  trhich  is  respected  and  protected  by 
the  constitution  witliia  the  limits  of  the  Judicial  power  of  the  United  States,  is 
a  persona]  privilege  which  it  may  waive  at  pleasure,  so  that  in  a  suit  otherwise 
well  brought,  in  which  a  state  had  sufficient  interest  to  entitle  it  to  become  a 
party  defendant,  its  appearance  in  a  court  of  the  United  States  would  be  a  volun- 
tary submission  to  its  jurisdiction ;  while,  of  course,  those  courts  are  always 
open  to  it  as  a  suitor  in  controversies  between  it  and  citizens  of  other  states. 

Where  the  charter  granted  to  a  corporation  authorizes  it  to  purchase  the  franchise 
and  property  of  a  corporation  in  another  state,  and  the  purchase  so  made  is 
ratified  by  the  legislatures  of  both  states,  such  corporation  becomes  in  the  other 
state  exclusively  a  corporation  of  that  state,  aabject  to  its  laws,  and  competent 
to  do  within  its  territory  whatever  its  legislature  may  authorize ;  and  its  powers 
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.  as  a  corporation,  and  the  legal  effect  of  ita  acta  and  transactions  performed  in 
that  state,  are  to  be  determined  exidasiTely  by  the  laws  of  that  state,  and  not  by 
those  of  the  state  in  which  it  wliich  it  was  created,  which  haTe  no  force  beyond 
its  own  territory. 

it  is  not  true  in  all  cases  that  the  intention  to  treat  the  sum  named  ia  a  bond  us  a 
penalty  ^  secure  the  performance  pf  the  conditions,  and  to  be  discharged  on 
payment  of  damages  arising  from  non-performance,  can  be  inferred  as  a  rule  of 
law,  or  a  conclusive  presumption  from  the  mere  form  of  the  obligation. 

A.  court  of  equity  will  not  interfere  In  case  of  forfeiture  for  the  breach  of  cove- 
nants and  conditions  where  there  cannot  be  any  just  compensation  decreed 
for  the  breach;  for  it  is  the  recompense  that  gives  the  court  a  handle  to  grant 
relief. 

Where  any  penalty  or  forfeiture  is  imposed  by  statute  upon  the  doing  or  omission 
of  a  certain  act,  a  court  of  equity  will  not  interfere  to  mitigate  the  penalty  or 
ferfelture  incurred,  for  it  would  be  in  contraveption  of  the  direct  expression  of 
the  legislRtive  will ;  and  the  fact  that  the  obligation  is  in  the  form  of  a  bond  to 
the  state,  does  not  make  its  penalty  leas  a  statutory  forfeiture,  and  so  outside 
the  Jurisdiction  of  the  court. 

An  act  passed  by  the  legislature  of  Rhode  Island,  authorizing  the  Boston,  Hart- 
ford &  Erie  Hailway  Company  to  extend  its  line  to  a  certain  point,  provided 
that  such  act  should  not  go  into  effect  unless  within  90  days  the  company 
deposited  in  the  office  of  the  general  treasurer  their  bond,  with  sureties  satisfac- 
tory to  the  governor  of  the  state,  in  the  sum  of  |100,000,  that  they  would  com- 
plete their  said  road  before  the  first  day  of  January,  1872.  The  company  filed 
a  bond  without  sureties,  and  deposited  it  and  a  certificate  and  obligation  of  the 
city  of  Boston  to  pay  $100,000,  that  the  diractors  had  purchased,  with  the  treas- 
urer of  the  state.  Hdd,  that  upon  a  failure  to  build  the  road  as  required,  the 
company  forfeited  the  whole  sum  named  in  the  bond,  and  that  a  decree  for 
1100,000  should  be  entered  in  favor  of  the  state,  payable  out  of  the  fund  in 
court,  realized  from  the  sale  of  the  certificate,  with  so  much  interest  thereon, 
if  any,  as  bad  accrued  on  that  sum  since  the  first  of  January,  1872,  when  the 
amount  became  due. 

Appeal  from  the  Girouit  Ck>tirt  of  the  United  States  for  the  Dis- 
trict of  Massaohusetts. 

Charle$  Hart  and  Wm.  O.  Roelker,  for  appellants. 

Bobert  R.  BUhop  and  John  C.  Oray,  for  appellees. 

Matthbwb,  J.  The  appellees,  who  were  oomplai'nants  below,  filed 
their  bill  in  equity,  as  assignees  in  bankraptcy  of  the  Boston,  Hart- 
ford &  Erie  Bailroad  Company,  against  Samael  Clark,  general  treas- 
urer of  the  state  of  Rhode  Island,  and  the  city  of  Boston  and  Frederick 
U.  Tracey,  its  treasurer.    The  bill  alleged— 

That  the  Boston,  Hartford  A  Erie  Bailroad  Company  was  a  corporation 
created  by  the  states  of  Connecticut  and  Massachusetts  for  the  purpose  of 
building,  acquiring,  and  operating  a  railroad  from  Boston,  in  Massachusetts, 
to  Willimantic,  in  Connecticut,  and  from  Providence,  in  Bhode  Island,  to 
Willimantic,  and  from  Willimantic  through  Waterbury  to  the  state  line. of 
Connecticut,  and  thence  to  Fishkill,  in  New  York;  that  the  directors  of  the 
company,  without  authority  from  the  corporation  or  by  law,  applied  to  the 
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legialatuie  of  Bhode  Island  in  1869,  and  obtained  the  passage  of  an  act  en- 
titled "An  act  in  addition  to  an  act  to  ratify  and  conflrm  the  sale  of  the  Hart- 
ford, Providence  &  Fishkill  Railroad  to  the  Boston,  Hartford  &  Erie  Railroad 
Company,"  by  which  the  company  was  authorized  to  locate  and  construct  a 
railroad  In  extension  of  their  line  of  railroad  purchased  of  the  Hartford, 
Providence  &  Fishkill  Railroad  Company,  commencing  at  their  depot  in  Prov- 
idence, thence  running  to  the  easterly  line  of  the  state  in  or  near  the  village 
of  Valley  Falls,  to  meet  and  connect  with  a  Massachusetts  railroad  extending 
through  North  Attleborough  from  Boston,  so  as  to  make  a  continuous  line  of 
railroad  in  a  northerly  and  southerly  direction  between  Providence  and  Bos- 
ton; that  this  act  contained  a  provision  in  the  following  terms:  "This  act 
shall  not  go  into  effect  unless  the  said  Boston,  Hartford  &  Erie  Railroad  Com- 
pany shall,  within  90  days  from  the  rising  of  ttiis  general  assembly,  deposit 
in  the  office  of  the  general  treasurer  their  bond,  with  sureties  satisfactory  to 
the  governor  of  this  state,  in'  the  sum  of  $100,000,  that  they  will  complete 
their  said  road  before  the  iirst  day  of  January,  A.  D.  1872 ;"  that  this  condition 
was  not  complied  with,  and  that  the  said  act,  therefore,  never  took  effect  and 
is  wholly  null  and  void;  that,  after  the  passage  of  the  act,  the  directors  and 
officers  of  the  corporation,  without  authority  and  in  abuse  of  their  trust  and 
duty,  filed  with  one  Samuel  Parker,  then  the  general  treasurer  of  Rhode  Isl- 
and, a  paper,  purporting  to  be  the  bond  of  the  corporation,  but  without 
sureties,  and  fraudulently  took  of  the  funds  of  the  corporation  the  sum  of 
f  100,000,  and  deposited  the  same  with  the  city  treasurer  of  Boston  in  exchange 
for  the  obligation  of  that  city,  a  copy  of  which  is  aa  follows: 

"Tempobaey  Loans,  City  of  Boston. 
-•100,000.  No.  6. 

"This  certifies  that,  for  value  received,  there  will  be  due  from  the  city  of 
Boston,,  payable  at  the  office  of  the  city  treasurer,  on  demand,  after  the  first 
day  of  Diecember  next,  to  the  general  treasurer  of  the  state  of  Rhode  Island, 
or  order,  the  sum  of  $100,000,  with  interest  at  the  rate  of  7  per  cent,  per  an- 
num, in  current  funds. 

"  This  loan  being  authorized  by  an  order  of  the  city  council  passed  the 
ninth  day  of  June,  1869,  to  anticipate  the  income  of  the  present  financial 
year. 

**  Interest  will  not  be  allowed  after  this  note  is  due. 

"June  28, 1869.  Alfred  T.  Tcrneb,  Auditor. 

"Fbbd.  U.  Tbaokt,  Treasurer.  Nath'jl  B.  Shubtlott,  Mayor." 

— That  the  directors  and  officers  of  the  company,  without  consideration  and 
without  authority,  deposited  this  certificate  and  obligation  with  the  said  Par- 
ker, who  received  the  same  without  warrant  of  law,  and  thereupon  held  the 
same  to  the  use  of  the  railroad  company ;  that  the  corporation  never  accepted 
the  act  of  the  legislature  recited;  that  the  railroad  authorized  thereby  hm 
never  be«n  built,  aor  any  work  done  thereon,  nor  has  the  state  of  Rhode 
Island,  nor  any  citizen  thereof,  suffered  any  damage  or  loss  by  reason  thereof; 
that  the  general  assembly  of  Rhode  Island  considered  that  the  filing  of  the 
certificate  and  obligation  of  the  city  of  Boston  was  not  a  compliance  with  the 
act,  and  did  not  ratify  the  taking  of  the  same  till  after  the  bankruptcy  of  the 
railroad  company;  that  s^id  bankruptcy  was  adjudicated  on  October 21, 1870, 
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and  the  oompltdnants  became  assignees  in  bankruptcy  of  said  company  from 
that  date,  and  entitled  to  the  money  represented  by  the  said  certificate;  that 
Samuel  Parker  having  died,  the  respondent  Clark  succeeded  him  as  general 
treasurer  of  Rhode  Island,  and  came  into  possession  of  the  said  certificute, 
wl)icb,  it  is  alleged,  however,  he  holds  wrongfully,  and  in  his  individual  and 
not  his  official  c^>acity,  and  to  the  use  of  the  complainants,  but  which,  never- 
theless, he  threatens  to  collect  and  withhold  from  them  the  proceeds  thereof. 

The  prayer  of  the  bill  is — 

"  That  the  said  respondent  Clark  may  be  decreed  to  have  no  right,  title,  or 
interest  in  or  to  the  said  paper  writing  A,  or  in  or  to  the  said  money  so  de- 
posited with  the  said  respondent  Tracey,  or  to  any  part  thereof,  and  that  he 
may  be  decreed  to  assign  and  deliver  over  the  said  paper  A  to  your  orators, 
and  may  be  enjoined  and  restrained  from  presenting  the  same  to  the  said  re- 
spondent Tracey,  or  to  the  said  city  of  Boston,  or  from  receiving  any  money  or 
payment  whatsoever  thereon  or  therefor,  or  any  part  thereof,  orfrom  receiv- 
ing or  holding  the  said  sum  of  $100,000,  or  any  part  thereof,  from  the  said 
respondent  Tracey,  or  the  said  city  of  Boston,  and  that  the  said  respondent 
Tracey  and  the  said  city  of  Boston  may  be  decreed  to  pay  over  to  your  orators, 
as  assignees  as  aforesaid,  the  said  sum  of  9100,000,  with  interest  thereon,  and 
may  be  enjoined  and  restrained  from  paying  the  same,  or  any  part  thereof,  or 
any  money  on  account  thereof,  to  the  said  respondent  Samuel  Clark,  the  general 
treasurer  of  the  state  of  Rhode  Island,  and  that  your  orators  may  have  such 
other  and  further  relief  as  to  your  honors  shall  seem  meet,  and  as  the  nature 
and  circumstancee  of  the  case  shall  require." 

To  this  bill  a  demurrer  was  filed  by  Clark  for  want  of  jurisdiction, 
on  the  ground  that  it  was,  in  substance,  a  suit  by  citizens  of  one 
state  against  the  state  of  Bhode  Island.  This  demurrer  was  over- 
ruled. Clark  then  filed  his  answer,  denying  the  material  allegations 
of  the  bill,  asserting  that  the  transaction  was  with  the  state  of  Bhode 
Island,  through'  the  treasurer  in  his  official  oapacity,  and  insisting 
upon  the  immunity  of  the  state  from  suit  by  citizens  of  other  states 
as  a  defense.  The  cause  came  on  for  hearing  upon  the  pleadings 
and  proofs,  when  an  interlocutory  decree  was  passed,  kptil  15,  1878, 
ordering  the  payment  of  the  money  due  from  the  city  of  Boston  upon 
the  loan  certificate  into  the  registry  of  the  court,  with  liberty  to  the 
defendant  Clark  to  take  and  file  evidence  in  support  of  any  claim  for 
damages  by  reason  of  the  breach  of  the  bond  of  the  Boston,  Hart- 
ford  &  Erie  Bailroad  Company  to  the  state  of  Bhode  Island ;  and 
further  ordering  that  on  fin^il  hearing,  and  upon  filing  in  court  the 
certificate  of  indebtedness,  the  general  treasurer  of  the  state  of  Bhode 
Island  should  have  and  recover  of  the  said  sum  in  the  registry  such 
portion,  or  the  whole  thereof,  as  should  amount  to  the  sum,  if  any, 
T.a— 56 
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for  which  any  surety  might  or  for  which  the  principal  obligor  in 
said  bond  would  be  liable,  upon  the  evidence,  either  for  any  penalty 
or  damages  by  reason  of  the  non-performance  and  breach  of  the  con- 
ditions of  said  bond. 

On  May  3,  1878,  the  city  of  Boston  paid  into  court  the  sum  of 
$100,000,  and,  in  addition,  the  interest  accrued  to  December  1,  1869, 
and  subsequently,  on  February  25,  1880,  an  additional  amount  for 
interest  in  full.  On  March  17, 1880,  the  following  claim  of  the  state 
of  Bhode  Island  was  filed  by  the  allowance  of  the  court  as  of  April 
15,  1878,  after  the  entry  of  the  interlocutory  decree  of  that  date : 
"And  now  comes  the  state  of  Bhode  Island,  by  the  undersigned,  the 
same  counsel  who  have  appeared  for  the  defendant  Clark,  general 
treasurer  of  said  state,  and,  without  prejudice  to  the  demurrer  of  said 
general  treasurer,  claims  the  fund  in  the  registry  of  the  court."  This 
was  signed  by  counsel.  On  final  hearing  the  fund  was  awarded  to 
the  appellees;  and  from  that  decree  Clark,  general  treasurer  of  the 
state  of  Bhode  Island,  and  the  state  of  Bhode  Island  appealed.  The 
state  itself  is  a  party  to  the  appeal  bond,  which  recites  that  the  state 
of  Bhode  Island  was  an  intervener  and  claimant  of  the  fund  in  court* 
and  that  a  decree  was  rendered  against  it  as  such. 

The  bond  executed  and  delivered  by  the  Boston,  Hartford  &  Erie 
Bailroad  Company  to  the  state  of  Bhode  Island  is  as  follows : 

"  Know  all  men  by  these  presents  that  the  Boston,  Hartford  &  Erie  Bail- 
road  Company,  a  corporation  created  by  the  general  assembly  of  the  state  of 
Connecticut,  is  held  and  Qrmly  boand  to  the  state  of  Bhode  Island  and  Provi- 
dence Plantations  in  the  sum  of  one  hundred  thousand  dollars,  to  be  paid  to 
said  state  of  Bhode  Island  and  Providence  Plantations ;  to  which  payment, 
well  and  truly  to  be  made,  the  said  corporation  doth  bind  itself  and  its  sue- 
cessors  firmly  by  these  present«. 

•'  The  condition  of  the  aforewritten  obligation  is  such  that  whereas,  by  an 
act  of  the  general  assembly  of  said  state  of  Bhode  Island,  entitled  'An  act  , 
in  addition  to'  an  act  entitled  an  act  to  ratify  and  confirm  the  sale  of  the 
Hartford,  Providence  &  Fishkill  Bailroad  to  the  Boston,  Hartford  A  Erie 
Railroad  Company,'  passed  at  the  January  session,  1869,  said  Boston,  Hart- 
ford &  Erie  Bailroad  Company  are  authorized  and  empowered  to  locate,  lay 
out,  and  construct  a  railroad  in  extension  of  their  line  of  railroad  purchased 
of  the  Hai-tford,  Providence  &  Fishkill  Bailroad  Company,  commencing  at  a 
point  in  their  said  purchased  railroad  at  or  near  their  f  reiglit  depot  in  the  city 
of  Providence;  thence  running  westerly  and  northerly  by  a  line  westerly  of 
the  state's  prison,  a  little  easterly  of  the  Bhode  Island  Locomotive  Works ;  and 
thence  by  nearly  a  straight  line  and  crossing  or  running  near  to  Leonard's 
Pond ;  and  thence  passing  between  the  villages  of  Pawtucket  and  Lonsdale, 
and  over  and  above  the  Providence  &  IVorcester  Bailroad ;  thence  continuing 
to  the  easterly  line  of  the  state,  in  or  near  the  village  of  Valley  Falls: 
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•'  Now,  therefore,  If  said  Boston,  Harjtford  &  Erie  Bailroad  Company  shall 
complete  their  said  railroad  before  the  first  day  of  January,  A.  D.  1872,  then 
the  aforewritten  obligation  shall  be  void;  otherwise  b|k  and  remain  in  full 
force  and  effect. 

"  In  t«8timony  whereof,  said  Boston,  Hartford  &  Erie  Bailroad  Company 
iiave  caused  this  instrument  to  be  signed  by  John  S.  Eldredge,  its  president, 
and  its  corporate  seal  to  be  thereto  affixed,  this  twenty-third  day  of  June, 
1869. 

[l.  s.]  "  Boston,  Habtfosd  &  Erie  B.  R  Co., 

«By  JoHK  S.  Eldredoi^  Fresident 

•^  Executed  In  presence  of — 

"SAtrnEL  CtTBRET. 
"H.aBABKY." 

The  testimony  taken  in  the  oaase  pnrsaant  to  the  interlocutory 
decree,  it  is  admitted,  failed  to  prove  any  damage  or  loss  occasioned 
to  the  state  of  Rhode  Island,  or  to  any  of  its  citizens  or  inhabitants, 
by  reason  of  the  failure  of  the  railroad  company  to  comply  with  the 
conditions  of  this  bond. 

The  first  question  for  determination  on  this  appeal  is  that  of  juris- 
diction, raised  first  by  the  demurrer  and  afterwards  by  the  answer  of 
Gark,  general  treasurer  of  the  state  of  Bhode  Island,  on  the  ground 
that  the  suit  was  in  effect  brought  against  a  state  by  citizens  of  an- 
other state,  contrary  to  the  eleventh  amendment  to  the  constitution 
of  the  United  States.  We  are  relieved,  however,  fronf  its  considera- 
tion by  the  voluntary  appearance  of  the  state  in  intervening  as  a 
claimant  of  the  fund  in  court.  The  immunity  from  suit  belonging 
to  a  state,  which  is  respected  and  protected  by  the  'constitution 
within  the  limits  of  the  judicial  power  of  the  United  States,  is  a  per- 
sonal privilege  which  it  may  waive  at  pleasure;  so  that  in  a  suit, 
otherwise  well  brought,  in  which  a  state  had  sufficient  interest  to  en- 
title it  to  become  a  party  defendant,  its  appearance  in  a  court  of  the 
United  States  would  be  a  voluntary  submission  to  its  jurisdiction., 
while,  of  course,  those  courts  are  always  open  to  it  as  a  suitor  in  con- 
troversies between  it  and  citizens  of  other  states.  In  the  present 
case  'the  state  of  Ehode  Island  appeared  in  the  cause  and  presented 
and  prosecuted  a  claim  to  the  fund  in  controversy,  and  thereby  made 
itself  a  party  to  the  litigation  to  the  full  extent  required  for  its  com- 
plete determination.  It  became  an  actor  as  .well  as  defendant,  as  by 
its  intervention  the  proceeding  became  one  in  the  nature  of  an  inter- 
pleader, in  which  it  became  necessary  to  adjudicate  the  adverse  rights 
of  the  state  and  the  appellees  to  the  fund,  to  which  both  claimed  title. 
The  case  differs  from  that  of  Georgia  y.Jesup,  106  U.  S.  462,  [1  Sup. 
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Or.  Bep.  363,]  where  the  state  expressly  declined  to  become  a  partj  to 
the  suit,  and  appe^ed  only  to  protest  against  the  exercise  of  jorisdic- 
tion  by  the  court.  The  circumstance  that  the  appearance  of  the  state 
was  entered  without  prejudice  to  the  demurrer  of  Clark,  the  general 
treasurer,  does  not  affect  the'tesult:  For  that  demurrer  could  not 
reach  beyond  the  question  of  the  right  to  sue  Clark  by  reason  of  his 
official  character,  which  became  insignificant  when  the  state  made 
itself  a  party ;  and  in  point  of  fact  the  bill  was  framed  to  avoid  the 
objection,  by  charging  Clark  as  a  wrong-doer  in  his  individual  capac- 
ity. For'  the  groundwork  of  the  bill,  whether  it  be  regarded  as  di- 
rected against  the  officer  or  the  state,  is  that  the  transaction  through- 
out was  void,  as  ultra  vires  the  corporation.  And  this  presents  the 
next  question  to  be  considered.  That  question  arises  and  is  to  be  de- 
termined upon  the  following  statement  of  facts. 

The  Boston,  Hartford  &  Erie  Railroad  Company  was  originally  created  a 
corporation  by  the  laws  of  (Connecticut  Its  charter  conferred  authority  upon 
it  in  these  terms:  * 

"Said  Boston,  Hartford  &  Erie  Railroad  Company  may  purchase  •  •  • 
the  franchise,  the  whole  or  any  part  of  the  railway  or  railway  property  of  any 
raijroad  company  located  in  whole  or  in  part  in  this  state,  whose  line  or  a 
portion  of  whose  line  of  railway,  constructed  or  chartered,  nOw  forms  part  oi 
a  railway  line  from  the  harbor  of  Boston,  passing  through  Thompson  to  Wil- 
liinantlc,  and  from  Providence  through  Willimantio  to  Hartford,  Waterbury, 
and  thence  towards  the  North  river,  with  the  purpose  of  retichiiig  a  point  at 
or  near  Fishkilf,  in  the  state  of  New  Tork;  ♦  •  •  and  said  Boston, 
Hartford  &  Erie  Railroad  Ck)mpany  may  make  any  lawful  contract  with  any 
otiier  railway  company  with  wliicb  the  track  of  said  railroad  may  connect,  in 
relation  to  th^  business  or  property  of  the  same;  and  may  take  lease  of  any 
railroad,  or  may  lease  their  railway  to,  or  may  make  joint  stock  with,  any  con- 
necting railway  company  in  the  Hue  of,  and  forming  a  necessary  part  of,  and 
running  in  the  same  general  direction  as,  their  said  route,  and  between  its 
termini  points." 

In  pursuance  of  this  authority  the  Boston,  Hartford  &  Erie  Railroad  Com- 
pany purcliased  the  franchises  and  railroad  of  the  Hartford,  Providence  & 
FIshkill  Railroad  Company.  This  latter  company  was  a  consolidated  (!orpo- 
ration,  deriving  its  existence  and  powei-s  from  the  laws,  both  of  Connecticut 
and  Rhode  Island,  whose  road,  as  defined  in  the  acts  of  incorporation,  consti- 
tuted a  line  within  the  general  description  contained  in  the  section  from  the 
chiu1;er  of  the  Boston,  Hartford  So  Erie  Railroad  Company,  already  quoted. 
By  a  subsequent  act  of  the  legislature  of  Rhode  Island  the  sale  and  transfer 
of  the  Hartford,  Providence  &  FishkiU  Railroad,  its  property  and  franchises, 
to  the  Boston,  Hartford  &  Erie  Railroad  Company  was  ratified  and  confirmed, 
so  far  as  said  railroad  was  situated  in  that  state;  and  it  was  thereupon  fur- 
ther enacted  that  the  "said  Boston,  Hartford  Sb  Erie  Railroad  Company,  by 
that  name,  shall  and  may  have,  use,  exercise,  and  enjoy  all  the  rights,  privi- 
leges, and  powers  heretofore  granted  and  t>elonging  to  said  Hartford,  Provi- 
dence &  FishkiU  Railroad  Company,  and  be  subject  to  all  the  duties  and  lia- 
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bilities  Imposed  npon  the  same  by  its  diarter  and  tbe  general  lavs  of  this 
state." 

The  Hartford,  Providence  &  Fisbkill  Railroad  Ck>inpany  was,  without  ques- 
tion, so  far  as  it  owned  and  operated  a  railroad  within  the  state  of  Bhode 
Island,  a  coi-poration  in  and  of  that  state;  and  the  Boston,  Hartford  &  Erie 
Railroad  Company  became  its  letral  successor  in  that  state,  as  owner  of  its 
property,  and  exercising  its  franchises  therein,  and  became,  therefore,  in  re- 
spect  to  its  railroad  in  Rhode  Islaitd,  a  corporation  in  and  of  that  state. 

Thereafter,  in  January,  1869,  the  legislature  of  Rhode  Island  passed  tbe  act 
out  of  which  the  present  litigation  has  grown,  entitled  "An  act  in  addition 
to  an  act  entitled  'An  act  to  ratify  and  confirm  the  sale  of  the  Hartford,  Prov- 
idence &  Fishkill  Railroad  to  the  Boston,  Hartford  &  Erie  Railroad  Com- 
pany.' "    In  its  first  section  it  is  enacted  as  follows: 

"Tbe  Boston,  Hartford  &  Erie  Railroad  Company,  a  corppration  created  by 
tbe  general  assembly  of  the  state  of  Connecticut,  are  hereby  authorized  and 
empowered  to  locate,  lay  out,  and  construct  a  railroad  in  extension  of  their 
line  of  railroad  by  them  purchased  of  the  Hartford,  Providence  &  Fishkill 
Railroad  Company,  coaimencing  at  a  point  in  their  said  purchased  railroad  at 
or  near  their  freight  depot  in  the  city  of  Providence;  thence  running  westerly 
and  northerly  by  a  line  westerly  of  the  state  prison,  a  little  easterly  of  the 
Rhode  Island  Locomotive  Works;  and  thenpe  by  nearly  a  straight  line,  and 
crossing  or  running  near  to  Leonard's  Pond,  (so  called;)  and  thence  pa.s3ing 
between  the  villages  of  Pawtucket  and  Lonsdale,  and  over  and  above  the  Prov- 
idence &  Worcester  Railroad ;  thence  continuing  to  the  easterly  line  of  tlie 
state  in  or  near  the  village  of  Valley  Falls,  there  to  meet  and  connect  with  a 
railroad  extending  westerly  through  North  Attleborough,  from  the  direction 
of  Boston,  authorized  by  the  commonwealth  of  Massachusetts." 

The  eight  section  of  tbe  act  is  as  follows: 

"Said  railroad,  when  the  same  shall  have  been  constructed,  shall  be  man- 
aged and  protected  in  all  respects  according  to  the  provisions  of,  and  be  sub- 
ject to,  an  act  entitled  'An  act  to  incorporate  the  Providence  &  Plainlield 
Railroad  Company,'  and  the  several  acts  in  addition  to  and  amendment  there- 
of, and  the  general  laws  of  tbe  state." 

The  act  thus  referred  to  as  tbe  "Act  to  incorporate  tbe  Providence  &  Plain- 
field  Railroad  Company,"  was  tbe  charter  of  tbe  corporation  by  that  name,  in 
tbe  state  of  Rhode  Island,  that,  by  consolidation  with  a  Connecticut  company, 
formed  the  Hartford,  Providence  &  Fisbkill  Railroad  Company. 

The  twelfth  section  of  the  act,  recited  in  the  complainant's  bill,  is  as  fol- 
lows: 

"  This  act  shall  not  go  into  effect  unless  the  said  Boston,  Hartford  &  Erie 
Railroad  Company  shall,  within  90  days  from  the  rising  of  this  general  assem- 
bly, deposit  in  the  office  of  the  general  treiisurer  their  bond,  with  sureties  sat- 
isfactory to  the  governor  of  this  state,  in  the  sum  of  $100,000.  that?  they  will 
complete  their  said  road  before  the  first  day  of  January,  A.  D.  1872." 

This  act  of  tbe  legislature  of  Rhode  Island  was  duly  accepted  by  the  stock- 
holders of  the  Boston,  Hartford  &  Erie  Railroad  Company;  the  bond  required 
by  tbe  twelfth  section,  as  already  set  out,  was  executed  and  delivered;  and 
the  certificate  of  indebtedness,  in  lieu  of  sureties,  was  given  by  the  company 
and  accepted  by  the  state. 
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It  is  now  argued  by  coansel  for  the  appellees  that  the  party  which^ 
in  all  these  transactions,  was  dealing  with  the  state  of  Bhode  Island, 
was  the  Boston,  Hartford  &  Erie  Bailroad  Company,  in  its  character 
as  a  corporation  of  the  state  of  CJonnectioat;  that,  as  such,  it  had  no 
power,  under  the  charter  granted  by  that  state,  to  build  or  own  a  rail- 
road directly  connecting  Boston  and  Providence,  nor  had  it,  as  such, 
any  capacity  to  receive  a  grant  of  such  a  franchise ;  that,  consequently, 
everything  done  or  attempted  in  that  behalf  was  ultra  vire$  and  void. 

But  the  Boston,  Hartford  &  Erie  Bailroad  Company  was  also  a 
corporation  of  Bhode  Island.  As  such,  it  owned  and  operated  a  rail- 
road within  that  state,  and  had  received  and  exercised  franchises 
under  its  laws,  to  which  it  was  in  all  respects  subject.  It  was  the 
assignee  of  the  road  and  rights  connected  therewith,  formerly  belong, 
ing  to  the  Hartford,  Providence  &  Fishkill  Bailroad  Company;  and  it 
was  this  corporation,  dwelling  and  acting  in  Bhode  Island,  that  the 
legislature,  by  the  act  in  question,  authorized  to  exercise  the  addi- 
tional powers  it  conferred. 

If  if  had  had  no  previous  existenoe  as  a  corporation  under  the  laws 
of  Bhode  Island,  it  would  have  become  such  by  virtue  of  the  act  in 
question.  For  although,  as  a  Connecticut  corporation,  it  may  have 
had  no  capacity  to  act  or  exist  in  Bhode  Island  for  these  purposes, 
and  no  capacity  by  virtue  of  its  Connecticut  charter  to  accept  and 
exercise  any  franchises  not  contemplated  by  it,  yet  the  natural  per- 
sons, who  were  corporators,  might  as  well  be  a  corporation  in  Bhode 
'  Island  as  in  Connecticut ;  and,  by  accepting  charters  from  both  states,, 
could  well  become  a  corporate  body,  by  the  same  name  and  acting 
through  the  same  organization,  officers,  and  agencies,  in  each,  with 
such  faculties  in  the  two  jurisdictions  as  they  might  severally  con- 
fer. The  same  association  of  natural  persons  would  thus  be  consti- 
tuted into  two  distinct  corporate  entities  in  the  two  states,  acting  in 
each  according  to  the  powers  locally  bestowed,  as  distinctly  as  though 
they  had  nothing  in  common  either  as  to  name,  capital,  or  member- 
ship. Such  was  in  fact  the  case  in  regard  to  this  company,  so  that 
in  Bhode  Island  it  was  exclusively  a  corporation  of  that  state,  sub- 
ject to  its  laws  and  competent  to  do  within  its  territory  whatever  its 
legislation  might  authorize.  "Nor  do  we  see  any  reason,"  as  was  said 
by  this  court,  Mr.  Justice  Swatmb  delivering  its  opinion,  in  Railroad  Co. 
V.  Harris,  12  Wall.  65-82,  "why  one  state  may  not  make  a  corpora- 
tion of  another  state,  as  there  organized  and  conducted,  a  corpora- 
tion of  its  own,  quo  ad  hoe  any  property  within  its  territorial  jurisdio^ 
tion.     That  this  may  be  done  was  distinctly  held  in  Ohio  dt  M.  R.. 
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Co.  T.  WhteUr,  1  Black,  297."  The  eame  view  was  taken  in  Bail' 
way  Co.  V.  Whitton,  13  Wall.  270;  in  Railroad  Co.  T.  Vance,  96  U. 
S.  459;  and  in  Memphis  db  C.  R.  Co.  t.  Alabama,  ante,  432,  decided 
at  the  present  term.  The  question  of  the  powers  of  the  Boston, 
Hartford  &  Erie  Railroad  Company,  as  a  corporation  in  Bhode 
Island,  and  of  the  legal  e£feot  of  its  acts  and  transactions  performed 
in  that  state,  is  to  be  determined  exclusively  by  the  laws  of  that  state, 
and  not  by  those  of  Connectioat,  which  have  no  force  beyond  its  own 
territory.  It  results,  therefore,  that  the  doctrine  of  ultra  vires,  as 
here  urged  by  the  appellees,  has  no  place  in  this  controversy. 

It  is,  however,  urged  on  behalf  of  the  appellees — and  this  was  the 
ground  on  which  the  decree  below  proceeded — ^that  the  obligation  re- 
quired by  the  statute  and  given  by  the  company  was  a  bond,  in  the 
penal  sum  of  $100,000,  conditioned  that  the  company  would  com- 
pletely  build  its  road  within  the  period  limited,  upon  which  no  recov- 
ery can  be  had,  except  for  such  damages  as  may  be  shown  to  have 
resulted  to  the  state  of  Bhode  Island  from  the  breach  of  its  condition; 
that  no  damage  on  that  account  is  proven,  it  being  in  fact  admitted 
that  none  actually  resulted;  that  the  certificate  of  indebtedness  and 
the  fund  which  has  arisen  from  its  payment  were  pledged  merely,  in 
lieu  of  sureties,  as  collateral  security  for  the  satisfaction  of  the  bond; 
and  that,  consequently,  the  claim  of  the  state  of  Bhode  Island  against 
it  having-  thus  failed,  that  fund  reverts  to  the  appellees. 

The  proposition  of  counsel  for  the  appellees,  as  stated  by  them,is  that 
"from  a  period  at  least  as  early  as  the  year  1650  down  to  the  present 
time,  bonds  have  constituted  a  distinct  class  of  instruments,  the  effect 
of  which  is  always  the  same,  in  the  same  sense  that  the  effect  of  a 
conveyance  to  A.  and  his  heirs  is  always  the  same.  Such  is  the 
rule  of  equity.  Such  was  the  effect  of  the  statutes.  Consequently, 
if  in  a  particular  case  parties  have  expressed  their  obligation  in  the 
form  of  a  bond,  their  liability  is  thereby  determined  to  be  an  obliga- 
tion to  perform  the  condition  or  pay  the  damages  actually  sustained 
from  non-performance  thereof;"  and,  as  a  statement  of  the  rule,  they 
cite  the  following  passage,  2  Sedgw.  Meas.  Dam.  (7th  Ed.)  259,  note : 

"  Of  course,  in  this  class  of  agreements,  as  in  all  others,  when  the  contract 
takes  the  ordinaiy  form  of  a  penal  bond,  the  sum  fixed  will  Invariably  be  re- 
garded as  a  penalty;  and  this  might  well  be  put,  at  the  present  day,  on  the 
ground  of  intention,  as  derived  from  the  writing  Itself,  for  this  form  of  in- 
strument is  in  sach  common  use  that  persons  who  resort  to  it  must  be  held 
to  have  in  view  its  legal  consequences." 
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While  this  may  be  accepted  as  a  sufficiently  accurate  statement  of 
the' general  role,  as  to  bonds  with  oonditions,  designed  as  an  indem- 
nity between  private  persons  for  non-performance  of  a  collateral 
agreement,  yet,  in  respect  to  saoh  oases,  it  cannot  be  considered  as 
nniversally  true.  "It  is  often  a  doubtful  question,"  said  the  supreme 
judicial  court  of  Massachusetts  in  Hodges  v.  King,  7  Meto.  583-587, 
"whether  the  sum  stipulated  to  be  paid  on  the  non-performance  of 
a  condition  is  in  the  nature  of  a  penalty,  or  is  the  amount  settled  by 
the  parties  for  the'  porpose  of  making  that  certain  which  would  be 
otherwise  uncertain.  •  •  •  The  bond  has  indeed  a  condition; 
but  that  is  a  matter  of  form  and  cannot  turn  that  into  a  penalty 
which,  but  for  the  form,  is  an  agreement  to  pay  a  precise  sum  under 
certain  circumstances."  So  that  it  cannot  correctly  be  said  to  be 
true,  in  all  such  cases,  that  the  intention  to  treat  the  som  named  in 
the  bond  as  a  penalty  to  secure  the  performance  of  the  oonditiou,  and 
to  be  discharged  on  payment  of  damages  arising  from  non-perform- 
ance, can  be  inferred  as  a  rule  of  law,  or  a  conclusive  presumption, 
from  the  mere  form  of  the  obligation. 

Originally,  at  law,  in  case  of  breach  of  the  condition  of  a  bond,  the 
amount  recoverable  was  that  named  in  the  obligation.  Sg  that,  if 
the  condition  is  impossible  either  in  itself  or  in  law,  the  obligation 
remains  absolute.  As,  "if  a  man  be  bound  in  an  obligation,  etc., 
with  condition  that  if  the  obligor  do  go  from  the  church  of  St.  Peter 
in  Westminster  to  the  church  of  St.  Peter  in  Borne  within  three 
hours,  that  then  the  obligation  shall  be  void.  The-  condition  is  void 
and  impossible,  and  the  obligation  standeth  good."  So,  again,  if  the 
condition  is  against  a  maxim  or  rule  in  law,  as,  "if  a  man  be  bound 
with  a  condition  to  enfeoff  his  wife,  the  condition  is  void  and  against 
law,  because  it  is  against  the  maxim  in  law;  and  yet  the  bond  is 
good."  Co.  Lit.  206b.  So,  where  the  condition  is  possible  at  the 
date  of  the  instrument  and  becomes  impossible  subsequently,  the  ob- 
ligation does  not  become  thereby  discharged,  unless  the  impossibility 
of  performance  was  the  act  of  God,  or  of  the  law,  or  of  the  obligee. 
Accordingly,  it  was  held  by  this  court  in  Taylor  v.  Taintor,  16  Wall. 
366,  that  when  a  person  arrested  in  one  state  on  a  criminal  charge, 
and  released  under  his  own  and  his  bail's  recognizance  that  he  will 
appear  on  a  day  fixed  and  abide  the  order  and  judgment  of  the  court 
on  process  from  which  he  has  been  arrested,  goes  into  another  state, 
and,  while  there,  is,  on  the  requisition  of  the  governor  of  a  third  state, 
for  a  crime  committed  in  it,  delivered  op,  and  is  convicted  and  im< 
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prisoned  in  saoh  '.bird  state,  the  condition  of  the  reooguizance  has 
not  beoome  impoBsible  bj  aot  of  law  bo  as  to  disoharge  the  bail ;  "the 
law  which  renders  the  performanoe  impossible,  and  therefore  excases 
failure,  mast  be  a  law  operative  in  the  state  when  the  obligation  was 
assamed,  and  obligatory  in  its  effects  upon  her  aatborities." 

The  ground,  nature,  and  limits  of  the  jurisdiction  of  courts  of 
equity  to  relieve  against  penalties  in  such  instruments  is  well  stated 
by  Mr.  Justice  Stobt,  in  this  language : 

"  In  short,  the  general  principle  now  adopted  is  that,  wherever  a  penalty  Is 
inserted  merely  to  secure  the  performance  or  enjoyment  of  a  collateral  object, 
the  latter  is  considered  as  the  principal  intent  of  the  instmment,  and  the  pen- 
alty is  deemed  only  as  'accessory,  and  therefore  as  intended  only  to  secure  the 
due  performance  thereof  or  the  damage  really  incurred  by  the  non-perform- 
ance. In  every  sucta  case  the  tme  test  generally,  if  not  nnlversally,  by  which 
to  ascertain  whether  relief  can  or  cannot  be  had  in  equity,  is  to  consider 
whether  compensation  can  be  made  or  not.  If  it  cannot  be  made,  then  courts 
of  equity  will  not  interfere.  If  it  can  be  made,  then,  if  the  penalty  is  to  se- 
cure the  mere  payment  of  money,  courts  of  equity  will  relieve  the  party  upon 
paying  the  priiicipal  and  interest.  If  it  is  to  secure  the  performance  of  some 
collateral  aot  or  undertaking,  then  courts  of  equity  will  retain  the  bill,  and 
will  direct  an  issne  of  qtiantum  damnifieatMS;  and  when  the  amount  of  the 
damages  is  ascertained  by  a  jury,  upon  the  trial  of  such  an  Issue,  they  will 
grant  relief  upon  payment  of  such  damages."  -  Eq.  Jur.  §  1814. 

And  Mr.  Adams,  in  his  Treatise  on  Equity,  (6th  Am.  Ed.)  107, 
says,  on  the  same  su|jjeot:  , 

"  The  equity  for  relief  against  enforcement  of  penalties  originates  in  the 
rule  which  formerly  prevailed  at  law,  that,  on  breach  of  a  contract  secured  by 
penalty,  the  full  penalty  might  be  enforced,  without  regard  to  thedamage  sus- 
tained. The  court  of  chancery,  in  treating  contracts  as  matters  for  speciflc 
performance,  was  naturally  led  to  the  conclusion  that  the  annexation  of  a  pen- 
alty did  not  alter  their  character;  and,  in  accordance  with  this  view,  would 
not,  on  the  one  hand,  permit  the  contracting  party  to  evade  performance  by 
paying  the  penalty;  and,  on  the  other  band,  would  restrain  proceedings  to  en- 
force the  penalty  on  a  subsequent  performance  of  the  contract  itself,  viz.,  in 
the  case  of  a  debt,  on  payment  of  principal,  interest,  and  costs ;  or  in  that  of 
any  other  contract,  on  reimbursement  of  the  actual  damage  sustained." 

It  has  accordingly  been  uniformly  held,  in  oases  too  numerous  for 
citation,  that  courts  of  equity  will  not  interfere  in  cases  of  forfeiture 
for  the  breach  of  covenants  and  conditions  where  there  cannot  be  any 
just  compensation  decreed  for  the  breach;  for,  as  was  said  by  Lord 
Chancellor  MAOCLEsnsLD,  in  Peachy  v.  Duke  of  Somerset,  1  Stjange, 
447;  8.  C.  Prec.Ch.  568;  2  Eq.  Cas.  Abr.  327,  "it  is  the  recompense 
that  gives  this  court  a  handle  to  grant  relief." 
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The  application  of  this  principle  becomes  more  manifest  in  cases 
where  a  public  interest  or  policy  supervenes,  as  where,  for  non-com- 
pliance by  stockholders  in  corporations  engaged  in  undertakings  of 
a  public  nature,  with  the  terms  of  payment  of  installments  due  on  ac- 
codnt  of  their  shares,  by  which  a  forfeiture  of  the  stock  and  of  all 
previous  payments  thereon  has  been  incurred  and  declared,  the  courts 
refuse  to  grant  relief.  Sparks  v.  Proprietors  of  Liverpool  Water-works, 
18  Ves.  428;  Prendergast  v.  Turton,  1  Tonnge  &  C.  Ch.  98;  Naylor 
V.  South  Devon  By,  Co.  1  De  O.  &  S.  32;  Sudlow  v.  Dute/i  Bhenish 
Ry.  Co.  21  Beav.  43. 

In  the  case  of  Sparks  v.  Proprietors  of  Liverpool  Watet-v>orks,  18 
Ves.  433,  Sir  Wm.  GIbant,  M.  R.,  said: 

"The  parties  might  contract  upon  any  terms  tbey  thought  flt.  and  might 
impose  terms  as  arbitrary  as  they  pleased.  It  is  essential  to  such  transac- 
tions. This  struck  me  as  not  like  the  case  of  individuals.  If  this  species  of 
equity  is  open  to  parties  engaged  in  these  undertakings,  they  could  not  l>e  car 
ried  on.  *  *  *  Why  is  not  this  equity  open  to  contractors  for  govern- 
ment loans?  Why  may  not  they  come  here  to  be  relieved  when  they  have 
failed  in  making  their  deposit  ?  And  if  they  could  have  relief,  how  could  gov 
ernment  go  on  ?  It  would  be  just  as  difficult  for  these  undertakings  to  go  on. 
If  compensation  cannot  be  effectually  made,  it  ought  not  to  be  attempted." 

Accordingly,  where  any  penalty  of  forfeiture  is  imposed  by  statute 
upon  the  doing  or  omission  of  a  certain  act,  there  courts  of  equity 
will  not  interfere  to  mitigate  the  penalty  or  forfeiture,  if  incurred,  for 
it  would  be  in  contravention  of  the  direct  expression  of  the  legislative 
will.  Story,  Eq.  Jur.  §  1326.  Lord  Chancellor  Maoolebfibld  said, 
in  Peachy  v.  Duke  of  Somerset,  1  Strange,  447:  "Gases  of  agreements 
and  conditions  of  the  party  and  of  the  law  are  certainly  to  be  dis- 
tinguished. You  can  never  say  the  law  has  determined  hardly,  bu^ 
you  may  that  the  party  has  made  a  hard  bargain." 

In  Powell  V.  Eedjield,  4  Blatchf.  G.  G.  45,  an  application  was  made 
in  equity  to  restraiii  suits  upon  a  bond  given  in  pursuance  of  the 
revenue  laws  of  the  United  States,  which  was  denied  on  the  ground 
that  a  court  of  equity  had  no  right  to  interfere,  and,  by  injunction  or 
decree,  to  virtually  repeal  the  express  provisions  of  a  positive  statute, 
or  defeat  their  operation  in  the  particular  case. 

In  Benson  v.  Oibson,  3  Atk.  395,  Lord  Habowiok  said:  "Nor  is  it 
like  the  case  of  bonds  given  as  a  security  not  to  defraud  the  revenue, 
because  there,  where  a  person  is  guilty  of  a  breach,  it  is  considered 
in  law  as  a  crime,  and  this  court  will  not  relieve  for  that  reason." 
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The  ease  of  Treaturer  v.  Patten,  1  Boot,  260,  was  an  action  for  the 
penalty  of  a  bond  given  to  oblige  the  defendant  to  observe  the  laws 
respecting  excise,  in  which  there  was  a  verdict  for  the  plaintiff  and 
the  £200  penalty.  Defendant  moved  the  court,  says  the  report,  to 
chancer  said  bond.  "By  the  Court.  There  is  no  power  short  of  the 
legislature  can  do  it;  for  it  is  the  snm  prescribed  by  an  act  of  the 
legislature." 

So  in  Keating  y.  Sparrow,  1  Ball  &  B.  367,  the  Lord  Chancel* 
lor  Mamnebs  said :  "It  has  been  argued  on  the  part  of  the  plaintiff 
that  this  court  leans  against  forfeiture,  if  the  party  can  be  compen- 
sated; and  that  he  can  in  this  case,  where  interest  and  septennii^ 
fines  may  be  given  to  the  landlord.  That  principle  is  applicable  to 
cases  of  contract  between  the  parties,  but  not  to  the  provisions  of  an 
act  of  parliament  or  conditions  in  law." 

The  fact  that  the  obligation  is  in  the  form  of  a  bond  to  the  state 
does  not  make  its  penalty  less  a  statutory  forfeiture,  and  so  outside 
the  jurisdiction  of  a  court  of  equity.  In  the  case  of  V.  S.  v.  MonteU, 
Taney,  C.  G.  47,  it  was  held  that  the  sum  secured  by  a  bond  with 
sureties,  under  the  act  of  congress  of  December  31,  1792,  c.  45,  §  7, 
conditioned  that  the  registry  of  a  vessel  should  be  used  solely  for  the 
vessel  for  which  it  is  granted,  and  should  not  be  disposed  of  to  any 
person  whatsoever;  and  if  the  vessel  be  lost,  or  prevented  by  disaster 
from  returning  to  the  port,  and  the  registry  shall  be  preserved,  or  if 
the  vessel  be  sold,  that  the  registry  shall  be  delivered  up  to  the  col- 
lector,— is  a  penalty  or  forfeiture  inflicted  by  the  sovereign  power  for 
a  breach  of  its  laws,  not  a  liquidated  amount  of  damages  due  under  a 
contract,  but  a  fixed  and  certain  punishment  for  an  offense,  and  not 
the  less  so  because  security  is  taken  before  the  offense  is  committed 
in  order  to  secure  the  payment  of  the  fine  if  the  law  should  be  vio 
lated.     Chief  Justice  Tanbt,  in  his  opinion,  said : 

**  Penalties  and  forfeitures  imposed  by  statute  are  not  usually  provided  for 
by  bond  and  security  given  in  advance.  The  sum  recovered  from  Montell  is 
recovered  upon  a  contract;  tlie  action  was  brouglit  upon  a  contract ;  and  was  ' 
not  and  could  not  tiave  been  brought  in  any  of  those  forms  which  are  usually 
necessary  for  the  recovery  of  fines  or  forfeitures  imposed  by  law.  Tet  this 
sum  was,  in  truth,  forfeited  by  Montell,  by  reason  of  his  violation  of  a  duty 
imposed  by  the  act  of  congress;  it  was  a  specific  penalty  upon  the  owner  and 
master,  for  the  commission  of  a  particular  offense  against  the  policy  of  that 
law.  And  although  the  amount  was  secured  by  bond  given  for  the  perform- 
ance of  the  duty,  yet  this  duty  was  a  part  of  the  same  policy  with  other 
duties  mentioned  in  the  act  and  for  which  other  penalties  are  inflicted. 
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"It  certainly  is  not  to  be  regarded  as  a  bond  vith  a  collateral  condition,  in 
which  the  jnry  are  to  assess  the  diimages  which  the  United  States  shall  prove 
that  they  have  sustained;  for,  according  to  that  construction,  the  amount  of 
damages  would  not  depend  upon  the  amount  of  the  penalty  described  in  the 
section,  which  is  graduated  acc<K'ding  to  the  size  of  the  vessel,  but  would  de- 
pend upon  the  discretion  of  different  juries,  and  larger  damages  might  be 
given  where  the  penalty  was  only  S400,  than  in  a  case  where  the  penalty  was 
$2,000. 

"This,  obviously,  is  not  the  intention  of  the  law;  and  the  United  States  are 
entitled  to  recover  the  whole  sum,  for  which  the  party  is  bound,  if  any  one  of 
the  conditions  are  broken.  Besides,  how  could  the  United  States  proye  any 
particular  amount  of  damages  to  have  L>een  sustained  by  them  in  a  suit  on  this 
bond?  What  do  they  lose?  It  would  be  difficult,  we  think,  by  any  course  of 
proof  or  any  process  of  reasoning,  to  show  that  the  United  States  had  sus- 
tained any  particular  amount  of  damages  in  a  case  of  this  description,  or  to 
adopt  any  rule  by  which  the  damages  could  be  measured  by  a  jury,  or  be 
liquidated  by  agreement  between  the  parties. 

"The  sum,  for  which  the  parties  are  to  become  bound,  is,  manifestly,  a 
penalty  or  forfeiture,  inflicted  by  the  sovereign  power  for  a  breach  of  its 
laws. 

"It  is  not  a  liquidated  amount  of  damages  due  upon  a  contract,  but  a  fixed 
and  certain  punishment  for  an  offense.  And  it  is  not  the  less  a  penalty  and 
a  punishment  because  security  is  taken  before  the  offense  is  committed,  in 
order  to  secure  the  payment  of  the  fine  if  the  law  should  be  violated." 

Beoarring  now  to  the  particular  oiroumstanoes  of  the  present  case, 
with  a  view  to  the  application  of  these  principles  and  decisions,  we 
are  satisfied  that  the  proper  solution  of  the  question  now  under  ex- 
amination is  to  be  found  in  two  principal  considerations. 

The  first  of  these  is  that  it  was  not  intended  by  the  parties,  the 
state  of  Rhode  Island  on  the  one  hand,  and  the  Boston,  Hartford  & 
Erie  Railroad  Company  on  the  other,  that  the  obligation  given  and 
accepted  should  be  for  an  Indemnity  against  any  loss  or  damage  ex- 
pected to  be  suffered  by  the  state,  in  the  event  that  the  railroad  com- 
pany should  fail  to  build  the  railroad  as  required.  It  is  found  as  a 
fact  that  no  such  loss  or  damage  has  in  fact  ensued.  It  is  equally 
plain  that  none  could  possibly  have  arisen.  The  security  is  not  to 
be  extended  to  any  supposed  damage  to  private  interests  legally 
affected  by  the  process  of  constructing  the  work.  All  damage  of 
this  kind  to  private  persons  was  carefully  provided  for  in  other  parts 
of  the  act.  As  to  the  state  itself,  the  real  party  to  the  arrangement 
and  contract,  it  could  gain  nothing  in  its  political  and  sovereign 
character  by  the  construction  of  the  road;  it  could  lose  nothing  by 
the  default.  If  it  could  be  supposed  as  possible  that  the  s^ats  had 
in  view  the  public  interests  of  commerce  and  trade  in  the  construo- 
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tiou  of  the  proposed  railroad,  and  meant  to  provide  for  loss  and  dam- 
age to  them  by  reason  of  its  failure,  the  obvious  answer  is  that  no 
computation  and  assessment  of  actual  damages  on  that  account 
would  be  practicable,  leaving  as  the  alternative  that  the  state,  in  fix- 
ing the  penalty  of  the  bond  in  the  statute,  had  established  its  own 
measure  of  the  public  loss.  The  question  of  damages  and  compen- 
sation was  not,  because  it  could  not  have  been,  in  contemplation  of 
the  parties.  There  was  no  room  for  supposing  that  there  could  be 
any.  To  assume  that  the  statute  required  this  bond  and  security  in 
this  sense,  in  fall  view  of  the  legal  conclusion  which  it  is  said  neces- 
sarily flows  from  its  form,  and  that  in  the  event  contemplated,  of  the 
failure  to  build  the  road,  all  that  remained  to  be  done  Iras  that  the 
state  should  hand  back  canceled  the  obligation  and  security  it  had 
been  at  such  pains  to  exact,  is  to  put  upon  the  transaction  an  inter- 
pretation altogether  inadmissible.  It  would  have  been,  upon  such 
an  assumption,  a  vain  and  senseless  thing,  and  however  private  per- 
sons may  be  sometimes  supposed  to  act  improvidently,  we  are  not  to 
put  such  constructions,  when  it  is  legally  possible  to  avoid  them,  upon 
the  deliberate  and  solemn  acts  and  transactions  of  a  sovereign  power, 
acting  through  the  forms  of  legislation. 

The  conclusion,  in  our  opinion,  cannot  be  resisted  that  the  inten- 
tion of  the  parties  in  the  transaction  in  question  was  that  if  the  rail- 
road should  not  be  built  within  the  time  limited,  the  corporation 
should  pay  to  the  state,  absolutely  and  for  its  own  use,  the  sum 
named  in  the  bond  and  secured  by  the  deposited  certificate  of  indebt- 
edness. The  supposition  is  not  open  that  the  penalty  was  prescribed 
mferely  in  terrorem,  to  secure  punctuality  in  performance,  with  the  re- 
served intention  of  permitting  subsequent  performance  to  condone  the 
default,  for  a  distinct  section  of  the  statute  (section  9)  declares  thut 
in  case  of  failure  to  complete  the  road  within  the  time  limited,  the 
act  itself  should  be  void  and  of  no  effect. 

In  the  second  place,  we  think  that  the  sum  named  in  the  statute 
is  imposed  by  it  as  a  statutoiy  penalty  for  the  non-performance  of  a 
statutory  duty.  The  obligation  required  is  that  the  railroad  company 
shall  give  a  bond,  with  satisfactory  security,  that  they  will  obey  the 
law;  that  they  will  complete  their  road  as  required  by  it.  The  lan- 
guage evidently  means  that,  in  case  they  fail  to  do  so,  they  shall  for- 
feit and  pay  the  sum  named ;  and,  in  order  to  insure  its  payment,  ad- 
ditional parties  to  the  bond,  as  sureties,  are  required.  It  is  admitted 
that  if  it  does  not  mean  this  it  does  not  mean  anything,  and  we  have 
already  said  that  we  are  not  at  liberty  to  adopt  that  alternative.     We 
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mast  construe  it  ut  res  magia  valeat  quampereat;  and  the  rule  of  strict- 
ness, in  the.  construction  of  penal  statutes,  does  not  require  an  in- 
terpretation which  defeats  the  very  object  of  the  law.  The  state  of 
Bhode  Island  was  dealing  with  one  of  its  own  corporations,  and  it 
had  perfect  right  to  act  upon  its  own  policy  and  prescribe  its  own 
terms,  as  conditions  of  powers  and  privileges  sought  from  its  author- 
ity. 

For  these  reasons  the  decree  of  the  oironit  court  is  reversed,  and 
the  cause  is  remanded,  with  instructions  to  enter  a  decree  in  favor  of 
the  state  of  Bhode  Island  for  the  sum  of  |100,000,  payable  out  of 
the  fund  in  court,  with  so  much  interest  thereon,  if  any,  as  has  ac- 
crued on  thUt  sum  since  the  first  day  of  January,  1872,  which  is  the 
date  when  the  amount  became  due.     And  it  is  accordingly  so  ordered. 


(108  U.  S.  401) 

In  re  Application  of  Dbvoe  Majtut'o  Go.  for  a  Writ  of  Frohibtion.* 

(May  7, 1883.) 
JmusDionoN  of  Distbiot  Coubt,  District  of  Nbw  Jbbbbt— Smr  nr  ADMiBAiiTT 

IB    PsBaONAX  —  BOUBSABIES  OF  DUTRIOT  VaRT  WTra  BoUBDA- 

BIBS  OF  STATB— BOUBDART  BBTWEBK  KbW  YOBK 

ABD  KbW  JBKBBT. 

The  district  court  of  the  United  States  for  the  district  of  New  Jenejr  has  Jurisdic- 
tion of  a  suit  in  admiralty,  t'n  personam,  against  a  New  York  corporation, 
where  it  acquires  snch  jurisdiction  by  the  seizure,  under  process  of  attachment, 
of  a  vessel  belonging  to  such  corporation,  when  such  vessel  is  afloat  in  the  Kill 
van  Kull,  between  Btaten  island  and  Mew  Jersey  at  the  end  of  a  dock  at  Bay- 
onne.  New  Jersey,  at  a  place  at  least  300  feet  below  high- water  mark,  and 
nearly  the  same  distance  below  low- water  mark,  and  is  fastened  to  said  dock 
by  means  of  a  line  running  from  the  vessel  and  attached  to  piles  on  the  dock. 

A  vessel  so  situated  is  within  the  territorial  limits  of  the  state  of  New  Jersey  and  of 
the  district  at  New  Jersey,  and  is  not  within  the  territorial  limits  of  the  state 
of  New  York  or  of  the  eastern  district  of  New  York. 

The  subject-matter  of  the  dispute  as  to  boundary  between  New  York  and  New 
Jersey  explained,  and  the  settlement  as  to  the  same  made  by  the  agreement  of 
September  16, 1833,  between  the  two  states,  as  set  forth  in  and  consented  to 
by  the  act  of  congress  of  June  28, 1834,  (4  St.  at  Large,  p.  708,  «.  126,)  inter- 
preted. 

When  congress  enacts  that  a  Judicial  district  shall  consist  of  a  state,  the  boundaries 
of  the  district  vary  afterwards  aa  those  of  the  atate  vary. 

Petition  for  Writ  of  Prohibition. 
«S.  C.  14  Fed.  Bep.  183. 
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H.  J.  Seudder,  for  petitioner. 

Frankiin  A.  Wilcox,  in  opposition. 

BiaTOHTOBD,  J.  The  question  involved  in  this  ease  is  as  to  the 
territorial  jarisdiotion  of  the  district  court  of  the  United  States  for 
the  district  of  Kew  Jersey.  In  April,  1882,  a  libel  in  admiralty,  in 
personam,  for  damages  growing  oat  of  a  collision,  was  filed  in  that 
court  against  the  Devoe  Manufacturing  Company,  a  New  York  cor- 
poration. In  October,  1882,  prooess  was  issued  by  the  court  to  the 
marshal,  commanding  him  to  cite  the  respondent  if  it  should  be 
found  in  the  district,  and,  if  it  oonld  not  be  there  found,  to  attach  its 
goods  and  chattels  within  the  district.  On  this  process  the  marshal 
seized  a  tug  belonging  to  the  corporation  and  made  return  that  he 
had  attached  the  tug,  as  its  property.  At  the  time  of  the  seizure  the 
tug  was  afloat  in  the  Kill  van  Eull,  between  Staten  island  and  New 
Jersey,  at  the  end  of  a  dock  at  Bayonne,  New  Jersey,  at  a  place  at 
least  300  feet  below  high-water'mark  and  nearly  the  same  distance  be- 
low low.-water  mark,  and  about  half  a  mile  from  the  entrance  of  the 
Kill  into  the  bay  of  New  York,  and  was  fastened  to  the  dock  by  means 
of  a  line  or  fastening  running  from  the  tug  and  attached  to  piles  on 
the  dock,  and  was  lying  close  op  to  the  dock.  The  respondent,  in- 
sisting that  the  tug,  when  seized,  was  within  the  exclusive  jurisdic- 
tion of  the  eastern  district  of  New  York,  and  not  within  the  jurisdic- 
tion of  the  district  of  New  Jersey,  applied  to  the  court  to  set  aside 
the  service  of  the  process.  The  court  denied  the  application,  hold- 
ing that  the  tug,  being,  when  seized,  fastened  to  a  wharf  or  pier  on 
the  western  side  of  the  Kill  van  Eull,  was  within  the  exclusive  juris- 
diction of  the  district  of  New  Jersey.  The  respondent  now  applies 
to  this  court  to  issue  a  writ  of  prohibition  to  the  district  court,  re- 
straining it  from  exercising  the  jurisdiction  so  asserted. 

By  section  2  of  the  act  of  September  24,  1789,  "to  establish  the 
judicial  courts  of  the  United  States,"  (1  St.  at  Large,  p.  73,  c.  20,) 
the  United  States  were  divided  "into  13  districts,  to  be  limited  and 
called  as  follows :  *  *  *  one  to  consist  of  the  state  of  New  York, 
and  to  be  called  New  York  district ;  one  to  consist  of  the  state  of  New 
Jersey,  and  to  be  called  New  Jersey  district;"  and,  by  section  3,  a 
court  called  a  district  court  was  created  in  each  of  said  districts,  and, 
by  section  9,  exclusive  original  cognizance  was  given  to  such  district 
courts  of  all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
within  their  respective  districts.  By  these  provisions  the  territorial 
limits  of  the  respective  states  of  New  York  and  New  Jersey  were  made 
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the  territorial  limits  of  the  respective  judicial  distrietB  of  New  York 
and  New  Jersey. 

By  section  1  of  the  act  of' April  9,  1814,  (8  St.  at  Large,  p. •430, 
c.  49,)  it  was  enacted  that  the  state  of  New  York  "shall  be  and  the 
same  is  hereby  divided  into  two  districts,  in  manner  following,  to-wit, 
the  counties  of  Eensselaer,  Albany,  Schenectady,  Schoharie,  and  Dela- 
ware, together  with  all  that  part  of  the  said  state  lying  south  of  the  said 
above-mentioned  counties,  shall  compose  one  district,  to  be  oalled  the 
southern  district  of  New  York;  and  all  the  remaining  part  of  the  said 
state  shall  compose  another  district,  to  be  called  the  northern  dis- 
trict of  New  York."  By  virtue  of  this  act  all  that  part  of  the  state 
of  New  York  which  was  bounded  on  the  line  between  New  York  and 
New  Jersey  fell  within  the  southern  district  of  New  York.  The 
boundary  line  between  the  states  still  formed  the  boundary  lino  of 
jurisdiction  between  the  districts. 

By  section  3  of  the  act  of  April  8,  1818,  (8  St.  at  Large,  p.  414,  e. 
32,)  the  counties  of  Albany,  Rensselaer,  Schenectady,  Schoharie,  and 
Delaware  were  transferred  from  the  southern  district  of  New  York  to 
the  northern  district  of  New  York,  but  the  boundaries  of  the  south- 
ern district  of  New  York  were  otherwise  not  altered. 

A  dispute  existed  for  a  long  time  between  the  states  of  New  York 
and  New  Jersey  respecting  the  boundary  line  between  them  as  to 
property  and  jurisdiction.  The  history  and  circumstances  of  this  dis- 
pute, some  particulars  of  which  are  to  be  found  in  the  reports  of  the 
cases  of  State  v.  Babcock,  1  Vroom,  29 ;  People  t.  Central  Railroad  Co. 
of  New  Jersey,  42  N.  Y.  283 ;  and  Hallr.  Devoe  Manufg  Co.  14  Fed. 
Bep.  183,  are  not  material  to  the  determination  of  this  oase,  in  the 
view  we  take  of  it,  any  further  ihan  to  show  what  was  the  subject- 
matter  of  the  dispute.  For  the  purpose  of  having  it  settled,  the  state 
of  New  Jersey  filed  a  bill  in  eqnity  in  this  coui-t  against  the  state  of 
New  York,  in  February,  1829.  That  bill  sets  forth  the  patent  pf 
March  12,  1664,  from  Charles  the  Second  to  the  duke  of  York ;  the 
conveyance  of  lease  and  release  by  the  duke  of  York,  of  June  24, 1664, 
to  Lord  Berkeley  and  Sir  George  Carteret,  of  land  constituting  the 
state  of  New  Jersey;  the  division  of  the  land,  by  various  conveyances, 
into  East"  New  Jersey  and  West  New  Jersey ;  its  settlement  and  the  in- 
stitution of  proprieta/y  governments  therein,  which  continued  until 
May,  1702,  when  the  proprietors  surrendered  their  right  of  govern- 
ment to  Queen  Anne ;  and  the  union  of  the  two  divisions  into  one 
province  and  government,  under  the  crown  of  England,  which  con- 
tinued until  July  4,  1776.     The  bill  sets  forth- 
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That  the  Hudson  river  was,  by  the  said  grants,  the  dividing  boundary  be- 
tween New  Jersey  and  New  York ;  and  New  Jersey  was  bounded  on  her  east- 
em  shores  by  the  waters  formed  by  the  confluence  of  the  Hudson  and  East 
rivers,  and  also  by  the  waters  of  Staten  Island  sound,  or  Kill  van  Kail,  or 
Arthur  Kull,  which  sound  is  distinct  from  Hudson  river  or  bay ;  that  soon 
after  the  grant  to  Berkeley  and  Carteret  the  inhabitants  of  East  New  Jersey 
proceeded  to  use  the  waters  of  the  Hudson  and  sound  adjoining  the  New  Jer- 
sey shore  for  the  purposes  of  fishing,  navigation,  wharQng,  and  other  pur- 
poses, and  erected  docks  and  piers  at  Jersey  City  and  Hoboken,  and  on  the 
shores  of  the  Hudson,  and  far  beyond  low;-water  mark,  without  interruption 
from  the  inhabitants  or  public  authorities  of  New  York;  and  the  citizens  of 
New  Jersey  had  always  exercised  full  and  absolute  right  and  enjoyment  over 
the  river  Hudson  and  the  other  adjoining  waters  to  the  midway  or  channel 
thereof,  and  also  a  common  right  of  navigation  and  use  over  the  whole  of  the 
river  and  dividing  waters  in  common  with  the  state  of  New  York;  that  by 
the  fair  coi^truction  of  the  said  grants,  and  by  the  principles  of  public  law, 
New  Jersey  is  entitled  to  the  exclusive  jurisdiction  and  property  of  and  over 
the  waters  of  the  Hudson  river  from  the  forty-first  degree  of  latitude  to  the 
bay  of  New  York,  to  the ^um  aqwx,  or  middle  of  the  river,  and  to  the  mid. 
way  or  channel  of  the  bay  of  New  York,  and  the  whole  of  Staten  Island 
sound,  together  with  the  land  covered  by  the  water  of  the  river,  bay,  and 
sound,  in  the  like  extent;  that  while  the  said  two  states  were  colonies,  New 
York  became  wron  jfully  possessed  of  Staten  island  and  the  other  small  isl- 
ands in  the  dividing  waters  between  the  two  states ;  tbat  the  possession  thus 
acquired  by  New  York  had  been  ^iince  acquiesced  in.  New  York  insisting  that 
her  possession  of  said  islands  had  established  her  title;  that  New  York  has 
no  other  pretense  of  title  to  said  islands  but  adverse  possession ;  that,  as  such 
possession  has  been  uniformly  confined  in  its  exercise  to  the  fast  land  thereof, 
the  title  of  New  Jersey  to  the  whole  waters  of  the  Staten  Island  sonnd  re- 
mains clear  and  absolute  in  New  Jersey,  according  to  the  terms  of  said 
grants;  that,  though  the  people  of  the  state  of  New  York  formerly  recog- 
nized the  rights  and  jurisdiction  of  New  Jersey  as  so  set  forth,  they  had  lately 
asserted  an  absolute  and  exclusive  right  of  property,  jurisdiction,  and  sover- 
eignty over  all  the  waters  of  the  Hudson  river  and  bay  and  Staten  Island 
sound,  and  that  quite  up  to  high-water  mark  on  the  New  Jersey  shore, 
and,  by  late  public  statutes, had  extended  the  west  lines  of  her  coiinties  lying 
opposite  to  New  Jersey,  on  the  east  side  of  the  Hudson  river,  to  the  west 
bank  of  the  river,  and  had  enforced  the  said  unjust  pretension  by  enacting 
that  penalties  should  be  imposed  on  any  person  who  should  execute,  or  at- 
tempt to  execute,  civil  or  criminal  process  on  any  part  of  the  dividing  waters 
by  virtue  of  any  other  authority  than  lier  own  laws ;  that,  under  color  of  said 
statutes,  her  ofllcers  had  occasionally  executed  process  on  the  west  side  of 
Hudson  river,  and  on  the  wharves  so  erected  on  the  west  bank  of  the 
river,  within  the  territory  and  jurisdiction  of  New  Jersey;  that  New  York 
pretends  that  all  tbat  part  of  said  tract  of  country  granted  to  the  duke  of 
York,  and  which  he  did  not  convey  to  Berkeley  and  Carteret,  remained  in 
him ;  that  no  part  of  Hudson  river  was  grunted  to  Berkeley  and  Carteret ; 
V.2— 57 


Digitized  by 


Google 


^8  BTTPREMB    COUBT  BEPOBTER. 

and  that,  when  New  York  became  an  independent  state,  all  the  said  domain 
of  the  duke  of  York,  with  the  Hudson  river  and  .the  other  dividing  waters, 
vested  in  full  propriety  and  sovereignty  in  New  York;  and  that  New  York 
has  always  claimed  and  possessed  the  same  accordingly;  that  New  Jersey  in- 
sists that,  in  the  grants  to  Berkeley  and  Carteret,  the  equal  use  and  property 
of  the  river  Hudson  and  sound  is  expressly  and  in  terms  conveyed  to  them; 
and,  accordingly,  Berkeley  and  Carteret  and  their  grantees  and  assigns  before 
the  revolution,  and  New  Jersey,  as  one  of  the  United  States,  since  the  revolu- 
tion, had  always  claimed,  exercised,  occupied,  and  enjoyed  right,  title,  and  ju- 
risdiction, as  well  over  the  territory  aa  the  waters  of  Hudson  river  and  bay, 
equal  in  extent  to  those  used  and  exercised  by  New  York;  that  the  citizens 
of  New  Jersey,  both  before  and  since  the  revolution,  under  the  authority,  ju- 
risdiction, and  control,  as  well  of  the  colonial  as  of  the  state  government  of 
New  Jersey,  had,  ever  since  the  first  settlement  of  the  colony,  used,  occupied, 
and  enjoyed  the  territory  and  waters  of  the  Hudson  river  and  bay  and  Staten 
Island  sound,  and  all  other  dividing  waters  between  the  said  states,  by  build- 
ing and  constructing  docks  and  wharves  thereon  extending  far  below  low- 
water  mark  on  the  westerly  shores  thereof,  by  locating  and  appropriating  sev- 
eral fishei'ies  therein  and  exercising  the  rights  of  common  fishery  in  other 
parts  thereof,  by  locating  and  appropriating  oyster  grounds  therein  and  plant- 
ing them  with  oysters  under  rights  derived  from  New  Jersey,  and  by  navi- 
gating the  same  with  her  ships  and  vessels,  which  would,  at  pleasure,  lie  at 
anchor  in  the  Hudson  river,  bay,  and  sound,  and  also  by  the  docks  and  wharves 
so  constructed  under  the  authority  and  jurisdiction  of  New  Jersey,  without 
interruption,  and  by  various  other  acts  and  uses ;  that,  even  though  said  grants 
may  not  have  conveyed  any  right  of  property  in  said  river,  yet,  inasmuch  as 
no  part  of  said  river  was  ever  granted  to  the  colony  of  New  York,  it  remained 
in  the  duke  of  York  until  his  accession  to  the  throne  of  England,  in  1685, 
when  said  river  became  reannexed  to  the  crown  by  his  accession  thereto,  and 
remained  a  royal  river  until  the  American  revolution;  and,  upon  the  inde- 
pendence of  New  York  and  New  Jersey  being  achieved,  this  public  navigable 
river  became  the  common  boundary  of  the  two  states,  with  a  right  of  prop- 
erty and  jurisdiction  in  each  to  the  midway  thereof;  that  at  the  time  of  the 
said  grants  to  the  duke  of  York  and  from  him  to  Berkeley  and  Carteret,  and 
for  many  years  after,  the  general  understanding  of  all  parties  interested  in 
the  subject-matter  of  those  grants  was  that  no  part  of  the  waters  of  the  Hud- 
son river  belonged  to  New  York,  but  said  river,  so  far  as  respected  the  colony 
of  New  York,  her  counties  and  the  city  of  New  York  especially,  was  the  mere 
natural  boundary  of  the  said  colony,  in  which  no  right  of  property  existed  or 
could  exist;  that  ail  the  ancient  grants  made  by  the  duke  of  York  to  individ- 
uals while  he  remained  a  duke  and  after  he  became  the  king,  or  by  the  colo- 
nial government  established  by  him  in  the  state  of  New  York,  are  limited  to 
low-water  mark  on  the  east  side  of  the  Hudson  river;  that  the  first  charter  to 
the  city  of  New  York,  made  in  1686,  gives  the  city  boundary  and  assigns  to 
it  all  Manhattan  island  as  far  as  low- water  mark;  that  the  colonial  legisla- 
ture of  New  York,  by  an  act  passed  in  1691,  revised  the  previous  act  or  ordi- 
nance laying  off  several  counties  in  New  York,  and  the  county  boundaries  fixed 
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by  the  said  Eevised  Statates  were  prescribed  and  based  upon  the  principle  that 
New  York  had  no  claim  to  the  waters  on  the  New  Jersey  side  of  the  Hudson, 
the  city  and  county  of  New  Yorlc  and  the  counties  of  Westchester  and  Dutch- 
ess being  expressly  located  on  the  east  bank  of  the  Hudson;  and  chat  New 
jersey  had  uniformly  resisted  and  opposed  said  encroachments  and  pretensions 
of  New  York  from  their  first  existence.  The  bill  prays  that  the  eastern  bou  nd- 
ary  line  between  New  Jersey  and  New  York  may  be  ascertained  and  estab- 
lished ;  that  the  rights  of  property,  jarisdiction,  and  sovereignty  of  New  Jer- 
sey may  be  confirmed  to  the^um  aqiue  or  middle  of  Hudson  river,  from  the 
forty-flrst  degree  of  north  latitude  on  said  river  through  the  whole  line  of  the 
eastern  shore  of  New  Jersey,  as  far  as  said  river  washes  and  bounds  New  Jer- 
sey, down  to  the  bay  of  New  York  and  to  the  channel  or  midway  of  the  said 
bay,  and  to  all  the  waters  and  the  land  they  cover  lying  between  the  New  Jer- 
sey shore  and  Staten  island,  and  all  other  waters  washing  the  southern  shores 
of  New  Jersey  within  and  above  the  Narrows ;  that  New  Jersey  may  be  qui- 
eted in  the  full  and  free  enjoyment  of  her  property,  jurisdiction,  and  sover- 
eignty in  said  waters;  and  that  the  right,  title,  jurisdiction,  and  sovereignty 
of  New  Jersey  in  and  over  the  same,  as  part  of  her  public  domain,  may  be 
confirmed  and  established  by  the  decree  of  this  court. 

The  averments  made  by  New  Jersey  in  said  bill  show  what  claims 
she  made,  and  what  her  understanding  was  as  to  the  claims  made 
by  New  York,  and  as  to  the  assertion  of  claims  theretofore  by  the  re- 
spective states.  It  is  alleged  by  the  counsel  for  the  applicant  that 
in  early  colonial  times  the  waters  surrounding  Staten  island  were  re- 
garded as  the  waters  of  the  Hudson  river,  and  Staten  island  was  re- 
garded as  lying  in  the  waters  of  the  Hudson  river;  that,  in  the  grant 
to  Berkeley  and  Carteret,  New  Jersey  was  bounded  on  the  east  partly 
by  the  main  sea  and  partly  by  the  Hudson  river;  that  the  same 
boundary  was  contained  in  the  subsequent  grant  of  East  Jersey  to 
Carteret;  that,  in  1682  and  again  in  1709,  the  legislature  of  East 
Jersey,  by  statute,  bounded  Bergen  county,  the  site  of  the  present 
dispute,  on  the  bay  and  the  Hudson  river;  that  such  legislation  of 
New  Jersey  as  to  the  boundary  of  Bergen  county  remained  unchanged 
until  1807;  that  the  Montgomerie  charter  to  the  city  of  New  York, 
in  1730,  expressed  the  jurisdiction  of  that  city  as  extending  "to  low- 
water  mark  on  the  west  side  of  the  North  river,  or  so  far  as  the  lim- 
its of  our  said  province  extend  there;"  and  that  the  boundaries  of 
New  York  were  asserted  by  it,  in  its  Revised  Statutes  of  1830,  to  em- 
brace the  waters  of  Kill  van  KuU  to  low-water  mark  on  the  New  Jer- 
sey side. 

The  matters  in  dispute  between  the  two  states  as  to  boundary  be- 
ing those  thus  set  forth,  the  dispute  was  brought  to  a  close  by  an 
agreement  or  compact  entered  into  on  the  sixteenth  of  September, 
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1833,  between  oommissionerB  appointed  by  the  two  states,  which 
agreement  was  confirmed  by  the  legislatures  of  the  two  states  re- 
spectively.  The  consent  of  the  congress  of  the  United  States  was 
given  to  said  agreement,  "and  to  each  and  every  part  and  article 
thereof,"  by  an  act  approved  June  38,  1834,  (4  St.  at  Large,  p.  708, 
c.  126.)  That  act  sets  forth  the  agreement  at  length.  The  first  five 
articles  of  it,  which  are  all  that  are  important  here,  are  as  follows : 

"Art.  1.  The  boandarjr  line  between  the  two  states  of  New  York  and  New 
Jersey,  from  a  point  in  the  middle  of  Hudson  river,  opposite  the  point  on  the 
west  shore  thereof,  in  the  forty-first  degree  of  north  latitude,  as  heretofore 
ascertained  and  marked,  to  tbe  main  sea,  aball  be  the  middle  of  the  said 
river,  of  the  loa,j  of  New  York,  of  the  wateis  l)etween  Staten  island  and  New 
Jersey,  and  of  Baritan  bay,  to  the  main  sea,  except  as  hereinafter  otherwise 
.partieuiarly  mentioned. 

"Art.  2.  The  state  of  New  York  shall  retain  its  present  jurisdiction  of  and 
over  Bedlow's  and  Ellis'  islands,  and  shall  also  retain  exclusive  jurisdiction 
of  and  over  the  other  islands  lying  in  the  waters  above  mentioned,  and  now 
under  the  jurisdictiou  of  that  state. 

"Art.  3.  The  state  of  New  York  shall  have  and  enjoy  exclusive  jurisdiction 
of  and  over  all  the  waters  of  the  bay  of  New  York,  and  of  and  over  all  the 
waters  of  Hudson  river  lying  west  of  Manhattan  island  and  to  the  south  of 
the  mouth  of  Spnytenduyvel  creek;  and  of  and  over  the  lands  covered  by  the 
said  waters  to  the  low-water  mark  on  the  westerly  or  New  Jersey  side  thereof, 
subject  to  the  followiug  rights  of  property  and  of  jurisdiction  of  the  state  of 
New  Jersey;  that  is  to  say: 

"  (1)  The  state  of  New  Jersey  shall  have  the  exclusive  right  of  property  in 
and  to  the  land  under  water  lying  west  of  the  middle  of  the  bay  of  New 
York,  iind  west  of  the  middle  of  th<at  part  of  the  Hudson  river  which  lies  be- 
tween Manhattan  island  and  New  Jersey. 

"  (2)  The  state  of  New  Jersey  shall  have  the  exclusive  jurisdiction  of  and 
over  the  wharves,  docks,  and  improvements  made  and  to  be  made  on  the 
shore  of  the  said  state,  and  of  and  over  all  vessels  aground  on  said  shore,  or 
fastened  to  any  such  wharf  or  dock,  except  that  the  said  vessels  shall  be  sutH 
ject  to  the  quarantine  or  health  laws,  and  laws  in  relation  to  passengers,  of  the 
state  of  New  York,  which  now  exist  or  which  may  hereafter  be  passed. 

"(3)  The  state  of  New  Jersey  shall  have  the  exclusive  right  of  regulating 
the  fisheries  on  the  westerly  side  of  the  middle  of  said  waters:  provided,  that 
the  navigation  be  not  obstructed  or  hindered. 

"Art.  4.  The  state  of  New  York  shall  have  exclusive  jurisdiction  of  and  over 
the  waters  of  the  Kill  van  Kull  between  Staten  island  and  New  Jersey  to  the 
westernmost  end  of  Shooter's  island  in  respect  to  such  quarantine  laws,  and 
laws  relating  to  pasaehgers,  as  now  exist  or  may  hereafter  be  passed  under  the 
authority  of  that  state,  and  for  executing  the  same;  and  the  said  state-shall 
also  have  exclusive  jurisdiction  for  the  like  purposes  of  and  over  the  waters 
of  the  sound  from  the  westernmost  end  of  Shooter's  island  to  Woodbridge 
creek,  as  to  all  vessels  bound  to  any  port  in  the  said  state  of  New  York. 
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"Art.  5.  The  state  of  New  Jersey  shall  have  and  enjoy  exolusire  Jnrisdio- 
tion  of  and  over  all  the  waters  of  the  sound  between  Staten  island  and  New 
Jersey  lying  south  of  Woodbridgt  creek,  and  of  and  over  all  the  waters  of 
Raritan  bay  lying  westward  of  a  line  drawn  from  the  light-house  at  Prince's 
bay  to  the  mouth  of  Mattavan  creek,  subject  to  the  following  rights  of  prop- 
erty and  of  jurisdiction  of  the  state  of  Kew  York;  that  is  to  say: 

"(1)  The  state  of  New  York  shall  have  the  exclusive  right  of  property  in 
and  to  the  land  under  water  lying  between  the  middle  of  the  said  waters  and 
Staten  island. 

"  (2)  The  state  of  New  York  shall  have  the  exclusive  jurisdiction  of  and  over 
the  wharves,  docks,  and  improvements  made  and  to  be  made  on  the  shore  of 
Staten  island,  and  of  and  over  all  vessels  aground  on  said  shore  or  fastened 
to  any  such  wharf  or  dock,  except  ',hat  the  said  vessels  shall  be  subject  to  the 
quarantine  or  health  laws,  and  lattvs  it)  relation  to  passengers  of  the  state  of 
New  Jersey,  which  now  exist  or  which  may  berwifter  be  passed. 

"  (3)  The  state  of  New  York  shall  have  the  exclusive  right  of  regulating 
the  fisheries  between  the  shore  of  Staten  island  and  the  middle  of  the  said 
waters:  provided,  that  the  navigation  of  the  said  waters  be  not  obstructed  or 
hindered." 

The  aoi  of  June  28,  1834,  provides  that  nothing  contained  in  said 
agreement  "shall  be  constraed  to  impair  or  in  any  manner  affect  any  ' 
right  of  jurisdiction  of  the  United  States  in  and  over  the  islands  or 
waters  which  form  the  subject  of  the  said  agreement." 

It  is  apparent,  from  the  terms  of  the  various  provisions  of  the 
agreement,  that  it  is  an  agreement  settling  the  territorial  limits  and 
jurisdiction  of  the  two  states  in  respect  to  the  waters  between  them, 
from  a  point  in  the  middle  of  the  Hudson  river,  in  the  forty-first 
degree  of  north  latitude,  to  the  sea.  The  boundary  line  is  declared  to 
be  the  middle  of  the  said  river,  of  the  bay  of  New  York,  of  the  waters 
between  Staten  island  and  New  Jersey,  and  of  Baritan  bay,  except 
as  afterwards  otherwise  particularly  mentioned.  What  may  be  the 
effect  of  the  exception, — whether  it  affects  the  boundary  line  itself,  or 
only  amounts  to  the  concession  of  extraterritorial  jurisdiction  to  the 
one  state  and  the  other  beyond  the  territorial  boundary, — is  not  neces- 
sary to  be  decided  in  the  present  case.  For,  in  either  view,  it  is  clear 
that  the  waters  in  which  the  tug  was  lying  when  she  was  seized,  were 
within  the  boundaries  of  the  state  of  New  Jersey.  The  only  juris- 
diction given  to  the  state  of  New  York,  beyond  the  boundary  line 
specified  in  article  1,  over  the  waters  of  the  Kill  van  Knll,  is  that 
specified  in  article  4,  by  which  it  is  declared  that  "  the  state  of  New 
York  shall  have  exclusive  jurisdiction  of  and  over  the  waters  of  the 
Kill  van  KuU  between  Staten  island  and  New  Jersey  to  the  western- 
most end  of  Shooter's  island  in  respect  to  such  quarantine  laws,  and 
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laws  relating  to  passengers  as  now  exist  or  may  hereafter  be  passed 
ander  the  aathority  of  that  state  and  for  executing  the  same."  The 
rest  of  that  article  relates  to  Staten  Island  sound  west  of  Shooter's 
island,  and  has  no  reference  to  this  case.  The  jurisdiction  thus  con- 
ceded to  New  York  is,  clearly,  a  limited  one,  and  cannot,  in  any  view, 
be  regarded  as  altering  the  general  boundary  line ;  and  as  the  tug, 
when  seized,  was  on  the  New  Jersey  side  of  that  line,  she  was  within 
the  state  of  New  Jersey,  not  because  she  was  fastened  to  a  dock  on 
the  shores  of  New  Jersey,  but  because  she  was  within  that  part  of  the 
waters  between  Staten  island  and  New  Jersey  which,  by  article  1  of 
the  agreement,  is  set  apart  to  New  Jersey. 

Being  thus  within  the  state  of  New  Jersey,  was  the  tug  within  the 
district  of  New  Jersey  and  within  the  territorial  jurisdiction  of  the 
district  court  of  the  United  States  for  the  district  of  New  Jersey? 
We  are  all  of  the  opinion  that,  when  the  act  of  congress  of  1789  de- 
clared that  the  New  Jersey  district  should  consist  of  the  state  of  New 
Jersey,  it  intended  that  any  territory,  land,  or  water  which  should 
at  any  time,  with  the  express  assent  of  congress,  form  part  of  that 
state,  should  form  part  of  the  district  of  New  Jersey.  By  sections  530 
and  531  of  the  Revised  Statutes  the  state  of  New  Jersey  constitutes 
a  judicial  district.  The  intention  is  that  the  boundary  of  the  district 
shall  be  coterminous  with  the  boundary  of  the  state.  The  same 
thing  is  true  as  to  the  southern  district  of  New  York,  and  as  to  the 
district  across  the  water  at  the  locus  in  quo,  which  is  the  eastern  dis- 
trict of  New  York.  That  district  was  created  by  the  act  of  February 
25,  1865,  (13  St.  at  Large,  p.  438,  c.  54,)  to  consist  of  "the  counties 
of  Kings,  Queens,  Suffolk,  and  Richmond,  in  the  state  of  New  York, 
with  the  waters  thereof."  By  section  541  of  the  Revised  Statutes, 
the  northern  district  of  New  York  is  defined  as  including  the  counties 
of  Albany,  Rensselaer,  Schoharie,  and  Delaware,  with  all  the  counties 
north  [and  west]  of  them;  the  eastern  district  as  including  "the  coun- 
ties of  Richmond,  Kings,  Queens,  and  Suffolk,  with  the  waters 
thereof;"  and  the  southern  district  as  including  "the  residue  of  said 
state,  with  the  waters  thereof."  It  is  consonant  with  the  conven- 
ience and  habits  of  the  people  that,  when  any  place  is  within  the 
limits  and  jurisdiction  of  a'state,  it  should  not  be  joined  to  the  whole 
or  a  part  of  another  state,  as  to  the  jurisdiction  of  the  courts  of  the 
federal  government;  and  it  is  not  to  be  presumed,  in  view  of  the  terms 
of  the  statutes  on  the  subject,  and  of  the  necessity  for  the  consent  of 
congress  to  all  compacts  between  the  states,  that  such  separation  can 
be  intended  unless  clearly  expressed.    Where  congress  declares  that 


Digitized  by 


Google 


2H  BE  DsvoB  hamuf'o  00.  903 

sach  a  jadicial  district  shall  consist  of  such  a  state,  and  afterwards 
the  boundary  of  the  state  is  so  lawfully  altered  as  to  include  or  ex. 
elude  a  particular  piece  of  territory,  it  is  a  reasonable  construction  to 
say  that  the  judicial  district  shall,  ipso  facto,  without  farther  legisla- 
tion by  congress,  expand  or  contract  accordingly.  When  the  state  of 
Massachusetts  ceded  to  the  state  of  New  York,  iti  1853,  its  sover- 
eignty and  jurisdiction  over  the  district  of  Boston  Corner,  and  the 
latter  state  accepted  the  same,  and  congress  consented  to  such  ces- 
sion and  annexation,  (Act  of  January  3,  1855,  c.  20,  vol.  10,  St.  at 
Large,  p.  60^,)  there  was  no  special  transfer  by  congress  of  the  an- 
nexed territory  from  the  district  of  MasBaahasetts  to  the  southern 
district  of  N«w  York,  bat  it  fell  within  that  district  by  becoming  a 
part  of  Columbia  county,  in  the  state  of  New  York. 

The  provision  in  the  act  of  June  28,  1834,  that  nothing  in  the 
agreement  between  New  York  and  New  Jersey  shall  impair  "any 
right  of  jurisdiction  of  the  United  States  in  and  over  the  islands  or 
waters  which  form  the  subject  of  the  said  agreement,"  is  well  satis- 
fied without  construing  it  as  applying  to  the  then  existing  jurisdic- 
tion of  any  particular  court  of  the  United  States.  Article  2  of  the 
agreement  provides  that  "the  state  of  New  York  shall  retain  its  pres- 
ent jurisdiction  of  and  over  Bedlow's  and  Ellis'  islands;  and  shall 
also  retain  exclusive  jarisdiction  of  and  over  the  other  islands  lying 
in  the  waters  above  mentioned,  and  now  under  the  jurisdiction  of 
that  state."  Other  articles  of  the  agreement  provide  for  the  exclu- 
sive jarisdiction  of  New  York  or.  New  Jersey  over  specified  waters. 
In  giving  consent  to  the  agreement,  and  "each  and  every  part  and 
article  thereof, "  congress  was  consenting,  apparently,  as  against  any 
rights  of  jarisdiction  which  the  United  States  then  had,  to  the  exclu- 
sive jurisdictions  of  New  York  and  New  Jersey,  respectively,  over  the 
islands  and  waters  referred  to.  Hence,  for  abundant  caution,  the 
clause  in  question  was  added.  New  York  had,  by  an  act  passed 
February  15,  1800,  (1  Bev.  Laws,  189,)  ceded  to  the  United  States 
jurisdiction  over  "all  that  certain  island  called  Bedlow's  island, 
bounded  on  all  sides  by  the  waters  of  the  Hudson  river,  all  that  cer- 
tain island  called  Oyster  island,"  (known  afterwards  and  now  as 
Ellis'  island,)  "bounded  on  all  sides  by  the  waters  of  the  Hudson 
river,"  and  also  Governors'  island,  reserving  to  the  state  the  right  to 
serve  and  execute,  on  those  islands  respectively,  civil  or  criminal  pro- 
cess issuing  under  the  anthority  of  the  state. 

Beference  is  made  to  article  6  of  the  amendments  of  the  constitu- 
tion, which  provides  that,  "in  all  criminal  prosecutions,  the  accused 
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shall  enjoy  the  right  to  a  speedy  and  pnblio  trial,  by  an  impartial 
jury  of  the  state  and  district  wherein  the  crime  shall  have  been  com- 
mitted, which  district  shall  have  been  previously  ascertained  bylaw;" 
and  it  is  suggested  that  the  boundaries  of  a  district  could  not  be  as- 
certained by  law,  if  they  were  left  to  change  with  such  local  changes 
as  coterminous  states  might  agree  upon  with  each  other  as  to  their 
respective  boundaries  and  limits.  Article  6  was  one  of  10  articles  pro- 
posed by  the  first  congress,  as  amendments  to  the  constitation,  on  the 
twenty-fifth  of  September,  1789,  the  day  after  the  judiciary  act  was 
approved,  providing  that  the  New  York  district  should-  consist  of  the 
state  of  New  York,  and  the  Now  Jersey  district  of  the  state  of  New 
Jersey,  and  defining  and  ascertaining  by  law  all  the  other  districts 
which  it  established,  solely  by  naming  the  several  states  as  districts. 
There  were  two  disputes  as  to  boundary,  existing  at  that  time,  between 
Massachusetts  and  Rhode  Island,  both  of  them  running  back  to  colo- 
nial times,  one  respecting  the  northern  boundary  of  Rhode  Island  and 
the  other  respecting  the  eastern  boundary  of  Rhode  Island.  The 
particulars  of  the  first  dispute  appear  in  the  record  of  a  suit  in  equity 
brought  in  this  court  by  Rhode  Island  against  Massachusetts,  in  1832, 
(12  Pet.  657,)  to  settle  such  northern  boundary.  In  December,  1845, 
by  a  decree  of  this  court,  the  bill  in  the  suit  was  dismissed  on  the 
merits,  and  the  northern  boundary  of  Rhode  Island  was  established  on 
the  line  claimed  by  Massachusetts.  In  1 854,  Massachusetts  filed  a  bill 
in  equity,  in  this  court,  against  Rhode  Island,  to  settle  said  eastern 
boundary.  A  conventional  boundary  line,  different  from  that  claimed 
by  either  state,  was  agreed  upon,  and  sanctioned  by  congress,  by  an 
act  approved  February  9,  1859,  (11  St.  at  Large,  p.  382,  c.  28,)  and 
established  by  a  decree  of  this  court  made  December,  Id,  1861,  to  take 
effect  March  1, 1862.  The  act  of  congress  declared  that  the  new  line 
should  "be  taken  and  deemed  to  be,  for  all  purposes  affecting  the  juris- 
diction of  the  United  States,  or  of  any  department  of  the  government 
thereof,"  the  true  line  of  boundary  between  Massachusetts  and  Rhode 
Island.  In  the  latter  case,  as  in  the  present  one,  the  boundary  between 
the  two  disputing  states  was  settled  on  a  line  different  from  that  claimed 
by  either.  The  judiciary  act  defined  the  state  as  the  district,  not  the 
state  as  either  party  to  the  dispute  claimed  it  to  be;  and  the  effect  of 
the  change  of  state  boundary  in  the  present  case,  on  the  limits  of 
judicial  districts,  must  be  held  to  be  as  potent  as  that  in  ihe^case  of 
Massachusetts  and  Rhode  Island,  notwithstanding  the  affirmative  pro- 
vision, in  the  act  in  the  latter  case,  as  to  the  jurisdiction  of  the  United 
States  and  of  the  departments  of  its  goverment.     Oongresa  has  always 
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left  judioial  distriota  to  be  oonflned  within  state  limits.  Of  coarse, 
the  district,  as  a  place  of  trial,  must  be  ascertained  by  law  before  the 
crime  was  committed,  and  a  person  charged  with  a  crime  cannot  be 
tried  for  it  in  a  district  which  did  not  include,  when  the  crime  was 
committed,  the  place  where  it  was  committed.  Whether  a  change  in 
the  boandary  of  a  state,  and  thus  of  a  district,  alter  the  commission 
of  a  crime,  and  before  a  trial  for  it,  would  have  the  effect  of  prevent, 
ing  a  trial  in  any  district,  is  a  qaestion  which  must  be  decided  when 
it  shall  arise.  The  mode  adopted  by  congress  of  ascertaining  dis* 
triots  by  law,  in  such  manner  that  their  boandaries  shall  change  as 
the  boandaries  of  the  states*  change,  is  one  at  least  sufficient  and  con- 
venient for  practical  purposes  in  all  oases  except  where  a  person 
charged  with  crime,  and  placed  on  trial  in  a  particular  district,  may  be 
able  to  establish  that  his  rights  under  artiole  6  of  the  amendments  of 
the  constitution  are  being  violated. 

Views  not  in  harmony  with  those  above  set  forth  were  expressed  by 
the  district  court  for  the  southern  district  of  New  Tork  in  the  case  of 
U.  S.  V.  The  Julia  Lawrence,  and  the  case  of  The  L.  W.  Eaton,  9  Ben. 
289.  The  former  case  was  decided  by  Judge  Betts,  in  1860,  and  from 
that  time  forward  the  district  court  for  the  southern  district  of  New 
York  exercised  its  jurisdiction  on  the  view  that  that  jurisdiction  was 
not  to  be  governed  by  the  provisions  of  the  agreement  between  New 
Tork  and  New  Jersey.  Oar  attention  has  not  been  called  to  any  case 
before  the  present  one  where  a  federal  court  in  New  Jersey  has  passed 
on  the  qaestion  of  the  limits  of  the  district  of  New  Jersey,  as  affected 
by  that  agreement.  There  being  thus  &  conflict  of  interpretation  be- 
tween  the  judicial  authorities  of  the  two  districts,  as  to  the  question 
of  the  territorial  jurisdiction  of  those  districts,  it  is  important  that  the 
effect  of  the  agreement  between  the  two  states  on  that  jurisdiction 
should  be  clearly  defined.  This  we  have  endeavored  to  do.  The  re- 
salt  is  that  the  application  for  the  writ  of  prohibition  most  be  denied. 
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UNrras  States  v.  Fobty-Thbbb  GauiOhs  ov  Whibkt. 
(Hay  7, 1883.) 

INOIAK  CoUSTBT— iNTRODTTOnOB  OV  LiqnOBS  —  iBTEIOrAL-RayKHini  LiCBHSE— 
FORFBITUBB  CHDBB  AOT  OF  MaBOH  16,  1S64. 

PAyment  of  the  special  interaal-roTenue  tax  required  to  be  p^d  by  a  retail  liqnor 
dealer  for  selling  liquor  in  a  collection  district  embraced  in  territory  ceded  to 
the  United  States  by  the  treaty  between  the  Red  Lake  and  Pembina  bands  of 
Chippewa  Indians,  concluded  on  the  second  of  October,  1863,  does  not  exempt 
the  party  making  such  payment  from  the  penalties  imposed  by  the  act  of 
March  15,  1864,  for  introducing  liquor  into  the  Indian  country. 

The  laws  of  congress  are  always  to  be  construed  so  as  to  conform  to  the  provisions 
of  a  treaty,  if  it  be  possible  to  do  so  without  violence  to  their  language.  This 
rule  operates  with  special  force  where  a  conflict  would  lead  to  the  abrogation 
of  a  stipulation  in  a  treaty  making  a  valuable  cession  to  the  United  States. 

In  Error  ix)  the  Cirooit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Asst.  Atty.  Gen.  Maury,  for  appellant. 

C.  K.  Davis,  for  appellees. 

Field,  J.  By  the  treaty  between  the  Bed  Lake  and  Pembina  bands 
of  Chippewa  Indians  and  the  United  States,  conclnded  on  the  second 
of  October,  1863,  those  Indians  ceded  to  the  United  States  their  right, 
title,  and  interest  to  certain  lands  owned  and  claimed  by  them  in  the 
state  of  Minnesota  and  the  territory  of  Dakota.  13  St.  667.  The 
seventh  article  of  the  treaty  stipulated  that  the  laws  of  the  United 
States  then  in  force  or  that  might  thereafter  be  enacted,  prohibiting 
the  introdaction  and  sale  of  spirituoas  liquors  in  the  Indian  country, 
should  be  in  full  force  and  effect  throughout  the  country  thereby 
ceded  until  otherwise  directed  by  congress  or  the  president  of  the 
United  States.  The  twentieth  section  of  the  act  of  June  30,  1834, 
entitled  "An  act  to  regulate  trade  and  intercourse  with  the  Indian 
tiibes,  and  to  preserve  peace  on  the  frontier,"  (4  St.  729,)  as  amended 
by  the  act  of  March  15,  1864,  (13  St.  29,)  was  in  force  when  this 
treaty  was  made;  and  it  forbids  any  one,  under  certain  penalties,  to 
sell  or  dispose  of  any  spirituous  liquors  or  wine  to  an  Indian  under 
the  charge  of  an  Indian  superintendent  or  agent ;  or  to  introduce  oi 
to  attempt  to  introduce  them  into  the  Indian  country,  unless  done  by 
order  of  the  war  department  or  of  some  authorized  officer  under  it. 
And  the  section  provides  for  the  seizure  and  forfeiture  of  liquors  thus 
introduced,  and  the  goods  and  property  of 'the  party  violating  the  stat- 
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ute  -with  vhiob  they  are  foond.     The  following  is  the  section  as 
amended : 

"Sec.  20;  And  be  it  farther  enacted,  that  If  any  person  shall  sell,  exchange, 
barter,  or  dispose  of  any  spirituous  liquors  or  wine  to  any  Indian  under  the 
charge  of  any  Indian  superintendent  or  Indian  agent  appointed  by  the  United 
•States,  or  shall  introduce  or  attempt  to  introduce  any  spirituous  liquor  or  wine 
into  the  Indian  country,  such  person,  on  conviction  thereof  before  the  proper 
district  or  circuit  court  of  the  United  States,  shall  be  imprisoned  for  a  period 
not  exceeding  two  years,  and  shall  be  fined  not  more  than  S300:  provided, 
however,  thatit  shall  be  a  sufficient  defense  to  any  charge  of  inti'oducing  or 
attempting  to  introduce  liquor  into  the  Indian  country  if  it  be  proved  to  be 
done  by  order  of  the  war  department,  or  any  officer  duly  authorized  thereunto 
by  the  war  department.  And  if  any  superintendent  of  Indian  aiTairs,  Indian 
agent,  or  aubagent,  or  commanding  officer  of  a  military  post,  has  reason  to 
suspect  or  is  informed  that  any  white  person  or  Indian  is  about  to  introduce 
or  has  introduced  any  spirituous  liquor  or  wine  into  the  Indian  countiy,  in 
violation  of  the  provisions  of  this  section,  it  shall  be  lawful  for  sucli  superin- 
tendent, subagent,  or  commanding  officer  to  cause  the  boats,  stores,  packages, 
wagons,  sleds,  and  other  places  of  deposit  of  such  person  to  be  searched;  and 
if  any  such  liquor  is  found  therein,  the  same,  togetlier  with  the  boats,  teams, 
wagons,  and  sleds  used  in  conveying  the  same,  and  also  the  goods,  paclvages, 
and  peltries  of  sucli  person,  shall  be  seized  and  delivered  to  the  proper  officer, 
and  shall  be  proceeded  against  by  libel  in  tlie  proper  court,  and  forfeited,  one- 
half  to  the  informer  and  the  other  half  to  the  use  of  the  United  States;  and 
if  such  person  be  a  trader,  his  license  shall  be  revoked  and  liis  bonds  put  in 
suit.  And  it  shall,  moreover,  be  the  duty  for  any  person  in  the  service  of  the 
United  States,  or  for  any  Indian,  to  take  and  destroy  any  ardent  spirits  or 
wine  found  in  the  Indian  country,  except  such  as  may  be  introduced  therein 
by  the  war  department.  And  in  all  cases  arising  under  this  act  Indians  shall . 
be  competent  witnesses," 

Under  this  section  the  present  libel  of  information  was  filed  in  the 
district  court  of  the  district  of  Minnesota,  to  enforce  the  forfeiture  of 
certain  spirituous  liquors,  which  are  particularly  described,  and  other 
merchandise  found  with  them  at  the  time  of  seizure.  In  one  of  its 
counts  the  libel  sets  forth  that  Bernard  Lariviere,  a  white  person,  late 
of  the  village  of  Grookston,  county  of  Polk,  and  state  of  Minnesota, 
did,  on  the  second  of  February,  1874,  unlawfully  carry  and  introduce 
into  the  country  ceded  to  the  United  States  under  the  treaty  men- 
tioned— namely,  into  the  county  of  Polk,  which  is  a  part  of  the  ceded 
country — the  spirituous  liquors  described;  that  such  introduction  was 
iQ  violation  of  the  provisions  of  the  twentieth  section  of  the  act  of 
congress  above  quoted ;  that  he  owned,  and  at  the  time  had  in  his 
possession  with  the  liquors,  a  quantity  of  goods,  packages,  and  pel- 
ii'ies,  a  list  of  which  is  contained  in  a  schedule  annexed  to  the  libel; 
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that  an  Indian  agent,  duly  appointed,  having  reason  to  saapeet,  and 
having  been  informed,  that  spirituous  liquors  had  been  introduced  by 
Lariviere,  caused  his  stores,  packages,  and  peltries  to  ba  searched, 
and  there  found  the  liquors  mentioned,  which  he  in  consequence 
seized,  together  with  the  other  goods.  In  another  count  the  libel  sets 
forth  Bubstantially  the  same  matters,  with  the  addition  that  the 
liquors  were  introduced  into  the  country  ceded  with  intent  to  sell,  dis- 
pose of,  und  distribute  the  same  among  the  bands  and  tribes  of 
Chippewa  Indians  then  under  charge  of  the  Indian  agent,  and  fre- 
quenting the  county  of  Polk  and  village  of  Crookston,  and  living  there 
or  near  the  place. 

To  this  libel  Lariviere  and  one  Glovis  Guerin  appeared  as  claim- 
ants of  the  goods  seized,  and  demurred  to  the  libel  on  the  ground  that 
the  court  bad  no  jurisdiction;  that  the  property  was  never  introduced 
into  the  Indian  territory,  but,  as  appeared  by  the  libel,  was  searched 
and  seized  in  an  organized  county  of  the  state  of  Minnesota,  and 
hence  that  the  seizure  was  without  authority  of  law.  The  demurrer 
thus  interposed  was  sustained  by  the  district  court,  and  judgment 
rendered  against  the  United  States,  and  this  judgment  was  affirmed 
by  the  circuit  court.  The  case  was  then  brought  to  this  court,  where 
the  judgment  was  reversed  and  the  cause  remanded,  with  directions 
to  overrule  the  demurrer.  Several  important  legal  and  constitutional 
questions  were  raised  on  the  argument  here,  and  it  was  held  that 
congress,  under  its  constitutional  power  to  regulate  commerce  with 
the  Indian  tribes,  may  not  only  prohibit  the  introduction  and  sale  of 
spirituous  liquors  in  the  Indian  country,  but  extend  such 'prohibition 
to  territory  in  proximity  to  that  occupied  by  Indians ;  that  it  is  com- 
petent for  the  United  States,  in  the  exercise  of  the  treaty-making 
power,  to  stipulate  in  a  treaty  with  an  Indian  tribe  that  within  the 
territory  thereby  ceded  the  laws  of  the  United  States,  then  and  there- 
after enacted,  prohibiting  the  introduction  and  sale  of  spirituous 
liquors  in  Indian  country,  shall  be  in  full  force  and  effect  until  other- 
wise directed  by  congress  or  the  president  of  the  United  States,  and 
that  a  stipulation  to  that  effect  will  operate  propria  vigore,  and  be 
binding  upon  the  courts,  although  the  ceded  territory  is  situated 
within  an  organized  county  of  a  state.  These  conclusions  are  stated 
in  a  very  clear  and  able  opinion  by  Mr.  Justice  Davis,  which  is  re- 
ported in  93  U.  S.  192.  , 

When  the  case  went  back  to  the  district  oonrt  for  trial,  and  the 
demurrer  was  overruled,  the  claimant  Lariviere  filed  an  answer  to  the 
libel  containing  inconsistent  defenses.     He  first  denied  that  he  ever 
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introduced  into  the  ceded  territory  the  liquors  as  charged,  and  he 
claimed  the  property,  except  the  liqaors,  as  his;  and  as  to  those  he  dis- 
claimed ownership.  Bat,  although  denying  their  introduction,  he 
averred  that  the  acts  charged  against  him  were  done  ander  the  author, 
ity  of  the  war  department,  and  that  the  liquors  were  not  introduced 
for  the  purpose  of  sale  or  in  the  violation  of  any  law  or  treaty.  He 
subsequently  amended  this  answer  by  adding  an  averment  to  the 
effect  that  the  territory  ceded  under  the  treaty  mcmtioned,  lay  within 
the  limits  of  a  collection  district  under  the  United  States  internal- 
revenue  laws;  that  persons  resideht  within  it  and  within  the  county  of 
Polk,  and  at  the  village  of  Grookston,  engaged  in  the  business  of  retail- 
ing spirituous  liquors,  had  been  assessed  and  required  to  pay  taxes 
upon  their  business,  and  were  thereby  licensed  to  carry  on  that  business 
and  sell  spirituous  liquors  in  that  county;  and  that  he  also  had  been 
thus  assessed,  taxed,  and  licensed  as  a  retail  dealer,  and  that  his 
license  had  never  been  revoked  nor  the  tax  paid  for  the  same  returned. 
The  other  claimant,  Guerin,  averred  that  the  property  seized,  except 
the  liquors,  had  been  transferred  to  him  as  collateral  security  for  a 
debt,  and  denied  every  traversable  allegation  in  the  information  save 
the  seizure  by  the  Indian  agent.  On  the  trial  evidence  was  intro- 
duced by  the  government  tending  to  show  that  Lariviere  introduced 
the  liqaors  mentioned  with  the  intent  to  sell  them  to  Indians  under 
the  charge  of  the  United  States  Indian  agents,  and  also  to  show  the 
circumstances  of  the  seizure.  Against  the  objection  of  the  govern- 
ment Lariviere  gave  evidence  of  all  the  circumstances  touching  the 
assessment  and  oollecticm  of  the  internal-revenue  tax  from  him  and 
other  sellers  of  liquor  by  retail  in  the  county  of  Polk.  The  court 
charged  the  jury  that  while  the  mere  introduction  of  spirituous  liquors 
in  the  ceded  territory  was  prima  facie  evidence  of  an  unlawful  purpose, 
this  evidence  was  neutralized  by  proof  that  the  claimant  held  at  th^ 
time  a  receipt  of  the  collector  of  internal  revenue  for  the  special,  tax 
required  to  be  paid  by  a  retail  liquor  dealer,  and  hence  that  the  burden 
of  proof  was  shifted  on  the  government  to  show  that  the  liquors  were 
introduced  with  the  intient  to  sell  them  to  the  Indians.  It  also 
charged  that  "the  uncontroverted  facts  found  for  the  defense  were  a 
license  to  Lariviere  to  take  liquor  to  Grookston,  and  gave  him  the 
right  to  do  so,  and  that,  for  so  doing,  he  was  subject  to  no  penalty 
under  the  national  law."  To  this  charge  an  exception  was  taken. 
There  was  a  verdict  for  the  claimant  and  judgment  was  entered 
thereon  that  the  libel  be  dismissed.     The  case  was  then  taken  to  the 


Digitized  by 


Google 


910  BUPBEHE    COUST  BBPOBTEB. 

oirouit  court  and  the  judgment  of  the  district  court  was  there  affirmed. 
To  review  that  judgment  the  case  is  brought  here. 

The  only  question  for  our  consideration,  as  thus  seen,  is  whether 
Lariviere's  payment  of  the  special  internal-revenue  ta^  for  selling 
liquors  in  the  collection  district  embraced  by  the  ceded  territory  ex- 
empted himfrom  the  penalties  of  theact  of  1864.  Weareclear  that  it 
did  not.  Congress  never  intended  to  interfere  with  the  operation  of 
the  treaty,  or  to  sanction  the  sale  of  liquors  in  any  ceded  territory, 
where  an  express  stipulation  provides  that  they  shall  not  be  sold.  The 
evils  resulting  from  the  nse  of  spirituous  liquors  are  so  many  and  so 
appalling  that  the  government  has,  from  an  etirly  period  of  our  history, 
abored  to  prevent  their  introduction  among  the  Indians.  In  order 
more  effectually  to  secure  this  result,  laws  prescribing  severe  penal- 
ties have  been  enacted,  and  authority  has  been  vested  in  the  Indian 
agents  to  arrest  traffickers  in  the  prohibited  article,  and  to  seize  and 
confiscate  their  property  found  with  it.  It  would  require  very  clear 
expressions  in  any  general  legislation  to  authorize  the  inference  that 
congress  proposed  .to  depart  from  its  long-established  policy  in  regai-d 
to  a  matter  of  such  vital  importance  to  the  peace  and  to  the  material 
and  moral  well-being  of  these  wards  of  the  nation.  There  is  also 
another  consideration.  The  laws  of  congress  are  always  to  be  con- 
strued so  as  to  conform  to  the  provisions  of  a  treaty,  if  it  be  possible 
to  do  so  without  violence  to  their  language.  This  rule  operates  with 
special  force  where  a  conflict  would  lead  to  the  abrogation  of  a  stip- 
ulation in  a  treaty  making  a  valuable  cession  to  the  United  States. 

The  unauthorized  introduction  of  liquors  into  the  ceded  territory 
constitutes  the  offense,  although  if  they  were  not  sold  or  given  away 
no  injurious  consequences  would  follow;  but  once  allow  their  indis- 
criminate or  general  introduction  and  the  law  would  be  evaded  with- 
out possibility  of  detection.  The  introduction  is,  therefore,  forbidden, 
unless  permitted  by  the  order  of  the  war  department  or  of  some  officer 
authorized  by  it.  The  establishment  of  the  collection  district,  em- 
bracing the  ceded  territory,  while  providing  for  the  collection  of  taxes 
on  certain  kinds  of  business,  did  not  authorize,  nor  was  it  intended 
to  authorize,  business  which  was  otherwise  specifically  forbidden. 
The  License  Tax  Catet,  5  Wall.  462,  do  not  conflict  with,  but  rather 
support,  this  view.  They  merely  decide  that  the  licenses  of  the 
United  States  for  selling  liquors  and  dealing  in  lotteries  exempted 
the  party  from  the  penalties  of  the  revenue  law  to  which  he  would 
otherwise  be  subjected.    They  gave  n.o  exemption  from  s^te  laws  or 
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the  taxes  they  imposed  for  the  bnsiness  carried  on.  They  conferred 
no  authority  by  themselves  to  carry  on  any  business  within  a  state. 
They  were  in  the  nature  of  taxes  on  the  business  which  the  state  per- 
mitted. The  court,  speaking  by  Chief  Justice  Chabb,  said  that  if 
the  licenses  were  to  be  regarded  as  giving  authority  to  carry  on  the 
branches  of  business  which  they  licensed,  it  might  be  difficult,  if  not 
impossible,  to  reconcile  the  granting  of  them  with  the  constitution. 
"But,"  he  added,  "it  is  not  necessary  to  regard  these  laws  as  giving 
such  authority.  So  far  as  they  relate  to  trade  within  state  limits, 
they  give  none  and  can  give  none.  They  simply  express  the  purpose 
of  the  government  not  to  interfere  by  penal  proceedings  with  the 
trade  nominally  licensed,  if  the  required  taxes  are  paid.  The  power 
to  tax  is  not  questioned,  nor  the  power  to  impose  penalties  for  non- 
payment of  taxes.  The  granting  of  a  license,  therefore,  must  be  re- 
garded as  nothing  morp  than  a  mere  form  of  imposing  a  tax,  and 
implying  nothing  except  that  the  licensee  shall  be  subject  to  no  pen- 
alties under  national  law  if  he  pays  it."  Though  these  cases  are 
cited  by  the  defendant,  they  affirm  the  doctrine  that  the  licenses 
under  the  then  existing  law,  being  designed  merely  to  secure  the 
payment  of  taxes  to  the  United  States,  did  not  interfere  with  other 
legitimate  regulations  of  business,  nor  sanction  it  where  otherwise 
prohibited. 

The  case  of  The  Cherokee  Tobacco,  11  Wall.  616.  cannot  be  treated 
as  authority  against  the  conclusion  we  have  reached.  The  decision 
only  disposed  of  that  case,  as  three  of  the  judges  of  the  court  did 
not  sit  in  it,  and  two  dissented  from  the  judgment  pronounced  by 
the  other  four.  ' 

It  follows  from  the  views  expressed  that  the  judgment  of  the  court 
below  must  be  reversed  and  a  new  trial  had;  and  it  is  so  ordered. 


(107  U.  B.  »78) 

Omaha  HotbIi  Co.  and  others  v.  Komnzn  and  others. 
EouNTZB  and  others  v.  Ouaba  Hotbl  Go.  and  others. 

(May  7, 1883.) 

Apfxai.  Bomi— SKcnBiTT— FoBxciiOBURK  Suit— Statutory  Fork  Aodseo 
CoNSTRUOTioK — Co9r»— Waste — Vat  and  DKTKirriON  or  Profsbtt. 

An  appeal  bond  in  an  ordinary  foreclosure  snit  in  the  courts  of  tlie  United  States^' 
does  not  operate  as  security  for  the  amount  of  the  original  decree ;  nor  for  the 
interest  accruing  thereon  pending  the  appeal ;  nor  for  the  balance  duo  after 
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applying  the  proceeds  ;of  tbe  mortgaged  premisea ;  nor  for  the  rents  and  profits, 
'  or  use  and  detention  of  the  property  pending  the  appeal ;  but  only  for  the  costs 
of  the  appeal,  and  the  deterioration  or  waste  of  the  property,  and  perhaps 
burdens  accruing  upon  it  by  non-payment  of  taxes,  and  loss  by  fire  if  not  prop- 
erly-insured. It  is  very  doubtful  whether  mere  depreciation  in  market  value 
is  any  cause  of  recovery  on  the  bond. 

Where  an  appeal  bond,  instead  of  following  the  words  of  the  statute  "  that  the 
plaintifl  in  error  or  appellant  shall  prosecute  his  writ  or  appeal  to  effect,  and 
if  he  fails  to  make  his  plea  good,  shall  answer  all  damages  and  costs,"  super- 
adds that  be  shall  also  "  pay  for  the  use  and  detention  of  the  property  covered 
by  the  mortgage  in  controversy  during  the  pendency  of  the  appeal ;"  these 
words  will  be  rejected,  and  the  bond  will  be  construed  as  having  its  ordinary 
and  proper  legal  effect ;  the  judge  taking  the  bond  having  no  right  to  require 
such  an  addition  to  the  condition  of  an  appeal  and  tuperiadeat. 

This  case  distinguished  f  lom  those  in  which  oflSclal  bonds  and  bonds  given  to  the 
government  for  the  purpose  of  enjoying  some  office  or  privilege  have  been  sus- 
tained as  contracts  at  common  law. 

Hlllbk  and  Fibu>,  JJ.,  dissent. 

In  Error  to  the  Gircait  Coart  of  the  ITnited  States  for  the  District 
of  Nebraska. 

John  J.  Rediek,  for  Omaha  Hotel  Company. 

Oeo.  E.  Pritchett  and  J.  S.  Bla.ck,  for  Sylvanns  Wright. 

J.  M.  Woolworth,  for  Eonntze  and  others. 

BnA^DiiBY,  J.  This  is  an  action  on  an  appeal  bond  given  for  super- 
tedeas  of  execution  on  a  decree  of  foreclosure  rendered  by  the  circuit 
'  court  for  the  district  of  Nebraska,  and  appealed  to  this  court  and  af- 
firmed; and  the  question  is  as  to  the  measure  of  damages  to  be  re- 
covered on  said  bond. 

The  foreclosure  suit  was  brought  to  raise  the  amount  due  on  certain 
bonds  of  the  Omaha  Hotel  Company  out  of  certain  land  and  premises 
situated  in  the  city  of  Omaha,  which  had  been  mortgaged  by  the  com- 
pany to  secure  the  payment  thereof.  A  decree  was  made  on  the 
eighth  of  May,  1875,  by  which  it  was  ordered  that  the  mortgaged  prem- 
ises be  sold  and  the  proceeds  applied  to  pay  the  debt,  after  paying 
costs  of  sale  and  insurance  and  taxes  accruing  in  the  mean  time.  The 
d6f'ihdhTita  appealed,  and  to  obtain  tupersedecu  of  execution  gave  the 
appeal  bond  which  is  the  subject  of  the  present  controversy.  The 
bond  wa^'in  the  penalty  of  $50,500,  and  after  reciting  the  decree  and 
appeal  was  conditioned  as  follows : 

"  Now,  the  condition  of  the  said  obligation  is  such  that  if  the  nald  Omaha  Ho- 
tel'€ompaTiy  shall  duly  proseciite  said  appeal  to  effect,  and  pay  said  Jeptha  H. 
"  Wade,  James  W^.  Bosler,  Thomas  Wardell,  John  A.  Creighton,  administrator 
of  tbe.estate  of  Edward  Creighton,  deceased,  Andrew  J.  Foppleton,  Augustus 
Eountze,  Ilerman  Kountze,  and  Henry  W.  Yates,  their  executors,  administra- 
tors, or  assigns,  for  the  use  and  detention  of  the  property  covered  by  the  mort- 
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gage  in  oontxoversy  in  this  suit,  during  the  penden<7  of  said  appeal,  and  the 
oosts  of  the  suit,  and  Just  damages  for  delay,  aud  costs  and  interest  on  said 
appeal,  if  it  fails  to  make  good  its  plea,  this  obligation  shall  be  void;  otherwise 
to  remain  in  full  force  and  virtue." 

The  decree  being  affirmed  and  the  premises  Bold,  the  proceeds  were 
fonnd  to  be  iiisufficieut  to  satisfy  the  debt,  to  the  amount  of  |88,- 
480.85;  and  for  this  deficiency  a  decree  was  rendered  against  the 
Omaha  Hotel  Company,  and  an  execution  issaed,  which  was  returned 
unsatisfied.  Thereupon  the  present  suit  was  brought  on  the  appeal 
bon^,  and  the  plaintiffs  by  their  petition  claimed  the  entire  penalty 
and  interest  on  the  facts  above  stated  and  on  the  ground  that  tho 
company  was  insolvent;  that,  pending  the  appeal,  the  property  had 
depreciated  in  value  $30,000 ;  and  that  the  use  and  detention  of  it 
was  worth  |30,000  more.  The  defendants,  in  their  answer,  averred 
that  they  had  kept  the  property  in  good  repair  at  a  large  expense, 
had  paid  all  the  taxes  upon  it,  and  had  kept  it  insured  for  the  benefit 
of  the  bondholders  to  the  amount  of  $100,000;  and  that  instead  of 
depreciating,  it. was  worth  much  more  when  the  sale  was  made  than 
it  was  at  the  time  of  the  origiiial  decree.  The  jury,  by  a  special  ver- 
dict, found  tbat  the  rental  value  of  the  property,  pending  the  appeal, 
with  interest  to  the  time  of  trial,  was  $44,888.67,  and  that  the  ex- 
penses paid  by  the  defendants  for  taxes,  insurance,  and  repairs,  with 
interest  thereon,  was  |26,082.7l;  that  the  value  of  the  property  in 
May,  1875,  was  $92,500,  and  m  April,  1878,  $139,000;  that  in  Ma^,' 
1875,  it  would  have  sold  at  master's  sale  for  $62,000,  [whereas  it 
sold  in  1878  for  $130,000  ;J  that  the  interest  on  the  decree  pending 
the  appeal  was  $58,870.25;  and  that  the  penalty  of  the  bond,  with 
interest  from  July  11,  1878,  to  the  time  of  the  trial,  amounted  to 
$57,750;  and  that  the  costs  of  the  original  suit  unpaid  by  the  de- 
fendants was  $630.  The  court  rendered  judgment  in  favor  of  the 
plaintiffs  for  $19,735.93,  being  the  difference  between  the  rental 
value  of  the  property  pending  the  appeal,  and  the  sums  expended  by 
the  defendants  for  taxes,  insurance,  and  repairs,  allowing  interest  on 
both  sides;  with  the  addition  of  the  item  of  $530  costs  unpaid  by  the 
defendants,  and  interest  from  the  time  of  trial  to  the  date  of  the  judg- 
ment.    Both  parties  brought  writs  of  error. 

The  plaintiffs  now  contend  that  they  ought  to  have  had  judgment 

for  the  entire  penalty  of  the  bond,  because — Fint,  the  bond  expressly 

provides  that  the  Omaha  Hotel  Company  shall  pay  for  the  use  and 

detention  of  the  property  pending  the  appeal,  as  well  as  cos.s  and 

▼.3—68 
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just  damages  for  delay,  which  greatly  exceeds  the  penalty;  secondly, 
if  the  bond  is  to  be  limited  in  effect  to  the  terms  of  the  statute  pre- 
scribing a  bond,  the  damages  are  still  greater  than  the  penalty,  its 
legal  effect  being  to  secure,  to  the  extent  of  the  penalty,  (1)  payment 
of  the  whole  decree  beyond  what  may  be  produced  by  the  sale  of  the 
property;  (2)  the  interest  aocraing  pending  the  appeal,  whioh  alone 
exceeds  the  penalty ;  (3)  the  valae  of  the  use  and  detention  ol  the 
property  pending  the  appeal. 

The  defendants  contend  that  judgment  sbonld  have  been  given  for 
them. 

The  appeal  bond  sued  on  in  this  case  was  given  under  the  re- 
quirement of  section  1000  of  the  Revised  Statutes,  which  declares 
that  every  justice  or  judge  signing  a  citation  or  any  writ  of  error  shall, 
except  in  cases  brought  up  by  the  United  States,  etc.,  take  good  and 
sufficient  security  that  the  plaintiff  in  error  or  the  appellant  shall  prose- 
cute his  writ  or  appeal  to  effect,  and,  if  he  fail  to  make  his  plea  good, 
shall  answer  all  damages  and  costs,  where  the  writ  is  a  iupertedeas 
and  stays  execution,  or  all  costs  only  where  it  is  not  a  aupertedeat  as 
aforesaid.  Section  1007  gives  the  effect  of  a  supersedeas  to  a  writ 
of  error  where  such  a  bond  aa  above  described  is  given,  and  the  writ 
is  sued  out  and  filed  in  proper  time.  Section  1010  declares  that 
where  judgment  is  affirmed  the  court  shall  adjudge  to  the  respondent 
in  error  just  damages  for  his  delay,  and  single  or  double  costs  at  its 
discretion.  Section  1012  declares  that  appeals  from  the  circuit  courts, 
etc.,  shall  be  subject  to  the  same  rules,  regulations,  and  restrictions 
as  are  or  may  be  prescribed  in  law  in  cases  of  writs  of  error. 

These  enactments  are  substantially  a  reproduction  of  like  clauses  in 
the  judiciary  act  of  1789,  as  regards  writs  of  error,  and  of  the  act  of 
180S,  as  regards  appeals.  The  material  words  are  the  olaase  in  the 
bond  which  declares  "that  the  plaintiff  in  error  [or  appellant]  shall 
prosecute  hi<i  urit  to  effect,  and  if  he  fail  to  make  his  plea  good,  he  shall 
answer  all  damages  and  costs."  The  scope  and  effect  of  this  phrase, 
as  applied  to  oases  like  the  present,  are  the  principal  point  in  con- 
troversy. The  bond  sued  on  has  an  additional  phrase  not  required 
by  the  law,  the  effect  of  which  will  be  separately  considered. 

By  the  common  law  a  writ  of  error,  without  any  security,  was  of 
itself  a  supersedeas  of  execution  from  the  time  of  its  allowance  or  rec- 
ognition by  the  court  to  which  it  was  directed;  and  even  before,  if 
the  defendant  in  error  had  notice  of  it;  or,  in  the  common  pleas, 
from  the  time  of  its  delivery  to  the  clerk  of  the  errors  <rf  that  court, 
whose  business  it  was,  among  other  things,  to  prepare  the  returns. 
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1  Tidd,  Pr.  530, 1145;  Impey,  Pr.  C.  P.  16;  Petered.  Abr.  tit.  "Error, 
I,  (H  a.) "  The  presentation  of  the  writ  issuing  from  the  superior 
court  stopped  all  further  proceedings  except  such  as  were  incidental 
to  a  compliance  with  its  command  to  certify  the  record.  But,  as 
writs  of  error  came  to  be  sued  oat  for  the  purpose  of  delay,  various 
acts  of  parliament  were  passed,  requiring  security  in  certain  cases, 
in  order  that  the  writ  might  operate  as.  a  tupersedeas.  First,  without 
referring  to  a  statute  in  the  time  of  Elizabeth,  the  statute  of  3  James 
li  c.  8,  declared  that  no  execution  should  be  stayed  or  delayed  upon 
or  by  any  writ  of  error,  or  tupersedeas  thereon,  for  the  reversing  of  any 
judgment  in  debt  upon  a  single  bond,  or  a  bond  with  condition  for 
the  payment  of  money  only,  or  in  debt  for  rent,  or  upon  any  contract, 
unless  the  plaintiff  in  error,  with  two  sufficient  sureties,  should  first 
be  bound  to  the  plaintiff  in  the  judgment,  "by  recognizance,  in  double 
the'  sum  recovered  by  the  former  judgment,  to  prosecute  the  writ  of 
error  with  effect,  and  also  to  satisfy  and  pay,  if  the  said  judgment 
should  be  affirmed,  or  the  writ  of  error  non-prossed,  all  and  singular 
the  debts,  damages,  and  costs  adjudged  upon  the  former  judgment, 
and  all  costs  and  damages  to  be  awarded  for  the  delaying  of  execution. " 
This  statute  was  specific  as  to  the  cases  in  which  bail  in  error  (as  it  was 
called)  was  required,  and  it  was  frequently  held  that  it  could  not  be 
required  in  any  other  cases.  2  Sellon,  Pr.  367-374;  2  Tidd,  1160. 
Subsequently,  by  the  statute  of  13  Car.  II.  c.  2,  as  enlarged  by  16  Si 
17  Car.  II.  c.  8,  the  same  recognizance  was  required  to  stay  execution 
in  all  personal  actions  in  which  a  judgment  was  rendered  upon  a  ver- 
diet,  and  in  most  cases  double  costs  were  given  in  case  the  judgment 
was  affirmed;  and  in  writs  of  error  upon  judgment,  after  verdict  in 
dower  and  ejectment,  it  was  provided  that  execution  should  not  be 
stayed  unless  the  plaintiff  in  error  shonld  be  bound  to  the  plaintiff  in 
such  reasonable  sum  as  the  court  below  should  think  fit,  with  con- 
dition that  if  the  judgment  should  be  affirmed,  or  the  writ  of  error 
discontinued,  in  default  of  the  plaintiff  in  error,  or  he  should  be  non- 
suited therein,  that  then  he  should  pay  such  costs,  damages,  and  sum 
or  sums  of  money  as  should  be  awarded  upon  or  after  such  judgment 
affirmed,  discontinuance,  or  nonsuit ;  and  to  ascertain  the  sum  and 
damages  to  be  awarded,  it  was  provided  that  the  court  should  issue  a 
writ  of  inquiry  as  well  of  the  mesne  profits  as  of  the  damages  by  any 
waste  committed  after  the  first  judgment  in  dower  or  ejectment,  and 
give  judgment  therefor  and  for  costs.  This  was  the  form  in  which 
the  law  stood  for  more  than  a  century  prior  to  our  revolution,  and>is  be- 
lieved to  have  generally  prevailed  in  this  country,  either  by  force  of 
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the  English  statutes,  or  similar  statutes  adopted  by  the  eolonies  them- 
selves, down  to  the  time  of  the  passage  of  the  judiciary  aot  by  con- 
gress in  1789.  See  1  Rev.  Laws  N.  Y.  (1813,)  p.  143,  Act  of  1801; 
Acts  of  New  Jersey,  Feb.  1, 1799,  and  Feb.  28, 1820,  Elmer's  Dig.  159, 
169;  Act  of  Maryland,  1713,  «.  4,  1  Kilty's  Laws;  and  Alexander's 
British  Statutes  in  force  in  Maryland,  16  &  17  Gar.  11.  e.  8.  In  Vir- 
ginia, by  the  act  of  1788,  it  was  provided  that  before  granting  any 
appeal  from  a  county  to  a  district  court,  or' issuing  any  writ  of  error  or 
supersedeai,  the  party  praying  the  same  should  enter  into  bond  with 
sufficient  security,  in  a  penalty  to  be  fixed  by  the  court  or  judge, 
with  condition  to  pay  the  amount  of  the  recovery,  and  all  costs  and 
damages  awarded,  in  case  the  judgment  or  sentence  should  be  affirmed; 
and  the  damages  were  fixed  at  10  per  cent,  per  annum  upon  the  prin- 
cipal sum  and  costs  recovered  in  the  inferior  court;  and  the  same 
provisions  were  applied  to  appeals  and  writs  of  error  to  the  court  of 
appeals.  By  the  act  of  1794,  on  appeal  from  a  decree  in  equity  to 
th&high  court  of  chancery,  the  condition  of  the  appeal  bond  required 
was  to  satisfy  and  pay  the  amount  recovered  in  the  county  court,  and 
all  costs,  and  to  perform  in  all  things  the  decree,  if  the  same  should 
be  affirmed.  Laws  Va.  (Ed.  1814,)  pp.  115,  87,  448.  In  Massa- 
chusetts, as  appears  by  an  early  case,  (1804,)  a  aupersedeat  was 
granted  upon  the  plaintiff  in  error  giving  bond  to  respond  all  dam- 
ages and  costs  in  case  the  judgment  should  be  affirmed.  Bailey  v. 
Baxter,  1  Mass.  156.  In  Pennsylvania,  where  the  judgment  was  af- 
firmed upon  a  writ  of  error,  the  execution  included  the  interest  from 
the  date  of  the  original  judgment.  RespubUea  t.  Nicholson,  3  Dall. 
256. 

It  is  thus  seen  that,  in  the  oas^  of  money  judgments,  bail  iii  error 
was  required  to  secure  (1)  the  amount  of  the  original  judgment;  (2) 
the  costs  and  damages  occasioned  by  the  delay  of  execution;  and, 
in  the  case  of  dower  and  ejectment,  the  only  other  eases  in  which 
bail  was  required,  and  where  the  main  thing  in  controversy  was  land, 
bail  was  required  to  secure  only  such  costs,  damages,  and  money  as 
should  be  awarded  after  affirmance  of  judgment,  for  mesne  profits 
and  waste  pending  the  appeal. 

In  relation  to  money  judgments,  a  long  train  of  decisions  in  Eng- 
land shows  that  the  damages  for  delay  for  which  the  bail  in  error 
were  to  respond  were  the  interest  on  the  sum  recovered  below  from 
the  day  of  signing  final  judgment  to  the  time  of  affirmance,  and  costs 
in  the  writ  of  error,  and  in  some  oases  double  costs.  In  the  exchequer 
chamber,,  when  double  costs  were  reooverablCr  the  court  exercised  ita 
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'disoretion  whether  to  allow  interest  or  not,  it  not  being  allowed  as  a 
matter  of  coarse;  bat  interest  was  only  allowed  where  the  original  de- 
mand was  one  that  drew  interest,  and  not  in  oases  of  mere  tort  or  un- 
liqaidated  damages.  Tidd,  1183,  1183.  In  the  house  of  lords,  they 
gave  large  or  small  costs  in  their  discretion,  according  to  the  nature 
of  the  case,  and  the  reasonableness  or  unreasonableness  of  litigating 
the  judgment  of  the  court  below.     Id.  1184. 

We  have  no  reason  to  believe  that  the  rule  of  damages  for  delay 
on  a  recognizance,  or  bond  in  error,  was  materially  different  in  this 
country,  in  1789,  from  that  which  prevailed  in  England.  The  stat- 
ntes  being  sabstantially  the  same,  undoubtedly  the  same  rule  pre- 
vailed in  administering  them. 

On  appeals  in  chancery  the  practice  in  England,  in  case  of  an  ap- 
peal from  the  master  of  the  rolls  to  the  lord  chancellor,  was  for  the 
party  appealing  to  deposit  £10,  to  be  paid  to  the  other  party  if  the 
decree  was  not  materially  varied,  and  he  was  also  required  to  pay  the 
<308t8  of  the  appeal ;  and  on  appeal  from  the  court  of  chancery  to  the 
house  of  lords,  the  appellant  was  obliged  to  make  a  deposit  of  £20, 
and  give  security  by  recognizance  in  the  sum  of  £200,  to  pay  such 
costs  to  the  defendant  in  the  appeal  as  the  court  should  appoint,  in 
case  the  decree  should  be  affirmed.  Harr.  Gh.  Pr.  (Ed.  Newland,) 
342,  849.  In  1810  these  amounts  were  doubled.  Smith,  Gb.  Pr.  27, 
44.  If  a  party  wished  to  file  a  bill  of  review,  the  general  rule  was, 
that  he  must  perform  the  decree  before  filing  his  bill. 

Such  being  the  rules  prevailing  on  the  subject  when  the  act  of  1789 
was  passed,  which  required  the  plaintiff  in  error  to  give  security  "to 
prosecute  the  writ  of  error  to  effect,  and  to  answer  all  damages  and 
costs  if  he  failed  to  make  his  plea  good,"  the  extremely  general  terms 
of  the  law  are  noticeable.  According  to  the  English  law,  the  terms  "all 
damages  and  costs,"  would  only  cover  the  damages  for  delay,  secu- 
rity for  the  original  judgment  being  expressly  provided  for  by  sepa- 
rate words;  but  the  act  of  congress  does  not  say  "damages  for  delay," 
but  generally  "all  damages  and  costs,"  without  any  specific  provision 
for  the  original  judgment;  and  the  bond  is  required  in  all  cases,  and 
not  merely  on  error  to  money  judgments  and  judgments  in  dower  and 
ejectment;  and  not  merely  in  cases  at  law,  but  in  cases  of  equity 
also;  for  the  writ  of  error  was  the  process  of  review  prescribed  by 
the  jadiciary  act  both  at  law  and  in  equity ;  and  when  appeals  were 
allowed  in  the  latter  by  the  act  of  1803,  they  were  subjected  to  the 
same  rules  and  oonditiond  as  writs  of  error.  The  only  guide,  or  bint 
of  guidance,  given  by  the  judiciary  act  as  to  what  damages  were  to 
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be  awarded  ou  a  boad  in  error,  other  than  what  might  be  dedaeea  w 
analogy  from  the  English  and  state  laws,  is  an  expression  contained  la 
the  twenty-third  section,  where  it  is  said  that  if,  upon  a  writ  of  error, 
the  supreme  or  circuit  court  shall  affirm  a  judgment  or  decree,  they 
shall  adjudge  or  decree  to  the  respondent  in  error  ^'u«t  damages  for  his 
delay,  and  single  or  double  costs  at  their  discretion.  So  that,  as  the 
result  of  the  whole,  the  mattei:  was  left  very  much  at  large,  and  sub- 
ject to  the  regulation  of  the  courts,  and  such  analogies  as  existing 
laws  afforded. 

By  an  act  passed  December  12,  1794,  (1  St.  404,)  it  was  declared 
that  the  security  to  be  required  on  signing  a  citation  on  a  writ  of  er- 
ror which  shall  not  be  a  auperaedeas  and  stay  execution,  shall  be  only 
to  such  an  amount  as,  in  the  opinion  of  the  judge  taking  the  same, 
shall  be  sufficient  to  answer  all  such  costs  as,  upon  an  affirmance  of 
the  judgment  or  decree,  may  be  adjudged  or  decreed  to  the  defend- 
ant in  error.  The  substance  of  this  act  is  reproduced  in  the  Revised 
Statutes;  but  it  sheds  no  light  on  the  question  of  damages  as  dis- 
tinguished from  mere  costs. 

The  supreme  court  at  an  early  day  (February  term,  1803)  adopted 
the  two  following  rules : 

(1)  [n  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on  the 
judgment  of  the  circuit  court,  and  shall  appear  to  have  been  sued  out  merely 
for  delay,  damages  shall  be  awarded  at  the  rate  of  10  per  centum  per  aimuui 
on  the  amount  of  the  judgment. 

(2)  In  such  cases  where  there  exists  a  real  controversy,  the  damages  shall 
be  only  at  the  rate  of  6  per  centum  per  annum.  In  both  cases  the  interest  is 
to  be  computed  as  part  of  the  damages. 

The  latter  rule  was  changed  in  1852,  when  by  an  amended  rale, 
still  in  force,  on  affirmance  of  a  judgment,  interest  was  directed  to  be 
calculated  and  levied  from  the  date  of  the  judgment  below  until  paid, 
at  the  same  rate  that  similar  judgments  bear  interest  in  the  courts  of 
the  state  where  the  judgment  was  rendered.  13  How.  v.  The  other 
rule  was  amended  in  1871,  giving  10  per  cent,  damages  in  addition 
to  interest,  when  the  writ  of  error  appears  to  be  sued  out  merely  for 
delay.  11  Wall.  x.  And  both  rules  were  extended  to  appeals  from 
decrees  in  chancery  for  the  payment  of  money  in  18.52.     13  How.  v. 

These  rules  may  undoubtedly  be  regarded  as  prescribing  the  meas- 
ure of  damages  for  delay  in  the  oases  in  which  they  apply;  that  is, 
in  the  case  of  money  judgments  and  decrees.  But  whether  the  bond 
in  error  covered  the  original  debt  was  not  distinctly  decided  until  the 
case  of  GaUett  v.  Brodie,  9  Wheat.  553,  came  before  the  court.     lo 
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that  case  judgment  was  rendered  for  the  plaintiff  below  for  a  large 
enm,  but  the  judge  who  signed  the  citation  took  a  bond  in  a  small 
amount  to  respond  the  daniiages  and  ooste.  On  a  motion  to  dismiss 
the  writ  of  error  for  insufficiency  of  the  bond,  it  was  contended  for 
the  plaintiff  in  error  that  the  act  meant  only  to  provide  for  such 
damages  and  costs  as  the  court  should  adjudge  for  the  delay.  But 
the  court  held  that  the  word  "damages"  covered  whatever  losses  the 
plaintiff  might  sustain  by  the  judgment  not  being  satisfied  and  paid 
after  the  affirmance;  in  other- words,  that  the  bond  in  error  had  the 
same  effect  as  the  recognizance  required  by  the  English  statutes,  and 
was  intended  to  secure  payment  of  the  original  judgment,  as  well  as 
the  damages  for  delay.  Hence,  the  bond  should  have  been  taken  in 
an  amount  sufficient  to  secure  the  whole  debt;  and  it  was  ordered  that 
the  writ  of  error  should  be  dismissed,  unless,  within  30  days  from 
the  rising  of  the  court,  the  plaintiff  in  error  should  give  a  bond  suffi- 
cient in  amount  to  secure  the  whole  judgment.      * 

In  Stafford  v.  Vnian  Bank  of  Louitiana,  16  How.  185,  though  no 
decision  was  made,  because  the  case  was  not  properly  before  the 
court,  an  opinion  was  delivered  by  Justice  McLean,  as  for  the  court, 
that  the  same  rule  would  apply  in  case  of  an  appeal  from  a  decree 
in  equity  for  the  sale  and  foreclosure  of  certain  negroes  who  had 
been  delivered  to  a  receiver  pendente  lite;  and  that  the  bond  should 
have  been  to  secure  the  whole  mortgage  debt.  Justice  Catbon  dis- 
sented  from  this  view,  holding  that  where  there  was  a  fund  in  the 
possession  of  the  court,  no  security  to  cover  its  contingent  loss  should 
be  required;  and  that  to  construe  the  act  as  if  this  were  a  simple 
judgment  at  law  would  operate  most  harshly. 

In  Accordance  with  the  suggestion  made  by  the  court,  application 
was  made  for  a  Tnandamm  to  the  judge  below,  to  compel  him  to  cause 
the  decree  to  be  carried  into  execution  notwithstandiog  the  appeal. 
On  a  rule  to  show  csnse  the  judge  returned  the  facts  as  above  stated, 
and  that  he  had  no  power  to  take  further  order  in  the  case.  But  the 
court,  deeming  the  appeal  bond  insufficient  to  operate  as  a  super- 
sedeaa,  granted  the  mandamus.     17  How.  275. 

Subsequent  decisions  have  undoubtedly  modified  the  rule  followed 
in  this  case,  and,  indeed,  have  overruled  it,  and  are  more  in  accord- 
ance with  the  views  expressed  by  Justice  Catbon. 

In  Robert!  v.  Cooper,  19  How.  S73,  which  was  an  action  of  eject- 
ment for  the  recovery  of  mining  lands,  the  plaintiff  having  recovered 
the  land  with  only  nominal  damages,  a  writ  of  error  was  brought  by 
the  defendant,  who  was  required  to  give  a  bond  for  only  $1,000.     The 
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pl&iptiff  applied  to  this  court  for  an  order  reqoiring  additional  seen- 
ritv,  producing  ai&davits  to  show  that  the  damages  'which  he  would 
sustain  by  the  delay  in  working  the  mine,  caused  by  the  supertedeat, 
would  exceed  $35,000.  The  court  refused  the  motion;  and  said  that 
if  it  were  a  money  demand,  on  which  a  sum  certain  had  been  given ' 
by  a  judgment,  it  would  have  been  the  duty  of  the  judge  to  take  care 
that  good  security  was  given;  but  thai  in  ejectment,  where  only  nom- 
inal damages  are  recovered,  the  court  cannot  interfere  to  enlarge  the 
security  to  recover  damages  which  a  plaintiff  may  recover  in  an  action 
foi  mesne  profits,  or  other  losses  he  will  sustain  by  being  kept  out  of 
possession.  The  court  held  that  the  case  was  not  provided  for  by 
any  legislation  of  congress,  as  had  been  done  in  England  by  the 
statute  of  16  &  17  Gar.  II.  e.  8. 

In  the  Rubber  Co.  v.  Goodyear,  6  WsJl.  153,  the  subject  again 
came  before  this  court  on  a  question  as  to  the  amount  of  secur- 
ity required  upon*  appeal  from  a  personal  decree  in  equity,  where 
a  portion  of  the  amount  had  bflen  secured  by  a  deposit  in  court.  The 
decree  was  for  over  |300,000,  and  the  judge  following  the  usual  prac- 
tice required  a  bond  in  double  the  amount  of  the  decree.  The  de- 
fendants', as  security  for  the  claim,  had  deposited  in  the  court  below 
government  bonds  to  the  amount  of  $200,000.  On  a  motion  in  this 
court  to  reduce  the  amount  of  the  bond,  the  court  reduced  it  to 
$225,000.  Chief  Justice  Chask,  delivering  the  opinion  of  the  court, 
said :  "It  is  not  required  that  the  security  shall  be  in  any  fixed  propor- 
tion to  the  decree.     What  is  necessary  is  that  it  be  sufficient." 

From  the  amount  involved  in  this  case,  and  the  eminence  of  the 
couubbI  engaged  in  it,  it  was  no  doubt  carefully  considered.  After 
its  determination,  the  court  made  a  general  rule  as  to  the  amodnt  of 
indemnity  required  in  supersedeeu  bonds,  which  now  stands  as  the 
twenty-ninth. rule  of  the  court.  This  rule  declares  that  "such  indem- 
nity, where  the  judgment  or  decree  is  for  the  recovery  of  money  not 
otherwise  secured,  must  be  for  the  whole  amount  of  the  judgment  or 
decree,  including  just  damages  for  delay  and  costs  and  interest  on 
the  appeal;  but  in  all  suits  where  the  property  in  controversy  neces- 
sarily follows  the  event  of  the  suit,  as  in  real  actions,  replevin,  and 
in  suits  on  mortgages;  or  where  the  property  is  in  the  custody  of 
the  marshal,  under  admiralty  process,  as  in  case  of  capture  or 
seizure;  or  where  the  proceeds  thereof,  or  a  bond  for  the  value 
thereof,  is  in  the  custody  or  control  of  the  court, — ^indemnity  in  all 
such  cases  is  only  required  in  an  amount  sufficient  to  secure  the- sum 
recovered  for  the  use  and  detention  of  the  property,  and  the  costs  of 
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tbe  suit,  and  ya&i  damages  for  delay,  and  costs  and  interest  on  the 
appeal." 

Sinoe  the  adoption  of  this  rule,  tbe  matter  has  oome  up  for  con- 
sideration in  several  cases.  In  French  v.  Shoenuiker,  12  Wall.  86, 
where  tbe  matter  in  controversy  was  the  possession  of  a  railroad,  tbe 
interest  of  the  defendant  in  which  had  been  pledged  as  security  for 
$5,000,  and  which  was  in  the  hands  of  a  receiver,  upon  a  decree  for 
tbe  complainant,  and  an  appeal,  the  bond  taken  for  a  supersedeat 
was  in  the  penalty  of  |500,  and  this  court,  after  reciting  the  rule, 
held  that  nothing  appeared  to  show  that  tbe  bond  was  insnflBcient. 

In  Jerome  v.  McCarter,  21  Wall.  17,  an  appeal  was  taken  from  a 
decree  of  over  a  millioa  of  dollars  for  the  foreclosure  and  sale  of  a 
canal,  subject  to  a  prior  lien  of  over  a  million  and  a  half  of  dollars. 
The  canal  company  had  become  bankrupt,  and  tbe  assignees  in  bank- 
ruptcy brought  the  appeal.  The  appeal  bond  required  of  them  was 
$10,000 ;  and  motion  was  made  in  this  court  to  have  the  amount  of 
security  increased.  The  court  after  reviewing  the  previous  cases, 
and  adverting  to  the  twenty-ninth  rule,  refused  the  motion,  holding 
that  the  amount  of  security  in  such  a  case  was  in  tbe  discretion  of 
tbe  jud^e  who  took  the  bond,  and  that  this  court  would  not  intei-fere 
with  that  discretion,  unless  there  had  been  a  change  of  circumstances 
requiring  additional  security.  The  chief  justice  said:  "This  is  a 
suit  on  a  mortgage,  and  therefore,  under  this  rule,  a  ease  in  which 
the  judge  who  signs  the  citation  is  called  upon  to  determine  what 
amount  of  security  will  be  sufficient  to  secure  the  amount  to  be  re- 
covered for  the  use  and  detention  of  the  property,  and  the  costs  of 
the  suit,  and  just  damages  for  the  delay,  and  costs  and  interest  on 
the  appeal.  All  this,  by  the  rule,  is  left  to  his  discretion."  It  being 
contended  that  tbe  judge  had  disregarded  tbe  established  rule,  to  re- 
quire  security  for  the  interest  accruing  pending  tbe  appeal,  which  in 
that  case  would  amount,  on  the  debt  due  to  the  complainant  and  on 
the  prior  liens,  to  more  than  half  a  million  of  dollars,  the  court  held 
that  this  is  not  the  requirement  of  the  rule;  that  the  object  is  to  pro- 
vide indemnity  for  tbe  loss  by  the  accumulation  of  interest  conse- 
quent upon  the  appeal,  not  for  the  payment  of  the  interest;  and 
that,  as  to  this,  the  judge  must  determine.  It  was  added  that  the 
decree  did  not  interfere  with  an  action  at  law  against  tbe  company, 
if  it  were  not  bankrupt,  nor  with  proving  the  claim  in  bankruptcy, 
and  obtaining  a  dividend,  since  it  was  bankrupt. 

So  far  as  the  point  decided  in  this  case  goes,  it  determines  that  on 
an  appeal  from  a  decree  for  the  foreclosure  of  a  mortgage,  the  appeal 
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bond  is  not  intended  as  secnrity  for  either  the  amoont  of  the  decree 
or  the  interest  accruing  pending  the  appeal,  but  for  such  damage  as 
may  arise  from  the  delay  incident  to  the  appeal ;  and  althongh  it  is  in- 
timated that  this  damage  may  depend  upon  the  use  and  detention  of 
the  mortgaged  property,  yet  that  was  not  the  point  in  judgment. 

In  Ex  parte  French,  100  U.  S.  1,  (an  ejectment  case,)  the  bond  be- 
ing amply  sufficient  to  cover  the  damages,  or  mesne  profits,  recovered 
in  the  court  below,  this  court  refused  to  interfere,  by  a  mandamtu,  to 
compel  the  court  below  to  proceed  to  execution.  The  chief  justice 
said :     ' 

"In this  view  of  the  case  the  bonds  are  snflacient  In  amount  and  form.  So 
far  as  the  money  parts  of  the  judgment  are  concerned,  they  are  far  in  excess 
in  each  instance  of  the  amount  recovered  against  the  several  defendanls  who 
seek  the  stay;  and  as  to  the  damages  on  account  of  the  detention  of  the  prop- 
erty, we  decided  in  Jerome  v.  MeCarter  that  the  amount  of  the  bond  rested  in 
tlie  discretion  of  the  judge  or  justice  who  signed  the  citation,  or  allowed  the 
supersedeas,  and  would  not  be  reconsidered  here." 

In  this  case  the  court  did  look  to  see  whether  the  bond  was  suffix 
cient  to  cover  the  mesne  profits  or  damages  recovered  below ;  but  de- 
clined  to  examine  into  its  sufficiency  to  secure  the  mesne  profits  ac< 
croing  pending  the  proceedings  in  error,  leaving  that  to  the  discretion 
of  the  judge.  The  case  decides  nothing  as  to  whether  such  mesne 
profits  would  be  recoverable  under  the  bond  or  not.  By  the  English 
statute  of  16  &  17  Car.  II.  c.  8,  as  we  have  seen,  they  would  be  so 
recoverable;  but  in  Roberts  v.  Cooper,  before  cited,  it  was  held  that 
our  statute  does  not  provide  for  the  case. 

The  last  case  to  which  we  shall  refer  is  that  of  Sup'rs  Wayne  Co. 
T.  Kennicott,  103  U.  8.  554.  There  the  county  had  given  a  mort- 
gage npon  its  swamp  lands  to  secure  an  issue  of  bonds  by  the  Mount 
Vernon  Railroad  Company.  This  mortgage  was  foreclosed,  and  the 
lands  were  decreed  to  be  sold  to  raise  the  amount  due,  which  was  as- 
certained by  the  decree.  The  county  appealed,  and  a  supersedeas 
bond  of  $40,000  was  required  to  be  given.  The  decree  being  affirmed 
by  this  court,  a  suit  was  brought  on  the  appeal  bond,  and  judgment 
was  given  against  the  county  for  the  whole  penalty.  The  judgment 
was  brought  here  by  writ  of  error,  and  reversed  on  the  ground  that  no 
damages  had  been  shown  which  could  be  recovered  on  the  bond.  The 
damages  set  up  by  the  plaintiffs  were,  (1)  the  interest  on  the  debt 
which  accrued  pending  the  appeal,  which  exceeded  the  penalty  of  the 
bond;  (2)  the  balance  of  the  debt  which  remained  unsatisfied  after 
the  lands  were  sold,  which  largely  exceeded  the  bond.    We  held  that 
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neither  of  these  items  eoald  properly  be  assigned  as  damages  within 
the  meaning  of  the  condition  of  the  appeal  bond.  In  that  case,  as 
was  observed  by  the  court,  no  claim  was  made  for  the  use  and  deten- 
tion of  the  lands  pending  the  appeal,  except  in  the  way  above  stated. 
The  debt  was  not  the  debt  of  Wayne  connty,  and  no  damage  could 
have  resulted  from  the  stay  of  execution  except  the  delay  in  the  sale, 
as  no  personal  judgment  could  have  been  rendered  against  the  county 
for  the  debt,  and  of  coarse  no  execution  could  have  been  issued 
against  it. 

This  case  does  not  decide  the  precise  question  now  before  us,  be« 
cause  there  was  no  party  before  the  conrt  who  was  personally  liable 
for  the  debt,  and  no  claim  was  made  for  intermediate  rents  and  profits, 
or  for  use  and  detention  of  the  land. 

In  view  of  the  authorities,  therefore,  as  far  as  they  go,  if  the  bond 
in  the  present  case  is  to  be  regarded  as  importing  nothing  more  than 
the  bond  prescribed  by  the  statute,  it  is  clear  that  it  did  not  operate 
as  security  for  the  original  decree,  nor  for  the  interest  which  accrued 
pending  the  appeal;  nor,  by  consequence,  for  the  balance  of  these 
amounts,  or  either  of  them,  after  applying  the  proceeds  of  the  mort- 
gaged.property.  The  item  of  $530  costs  unpaid  by  the  defendants  in 
the  original  foreclosure  suit,  come  under  the  same  head,  being  part 
of  the  original  decree,  to  pay  which  the  lands  were  ordered  to  be  sold. 
The  only  ground  of  recovery  upon  the  bond  could  be,  (1)  the  deprecia- 
tion  of  the  property  in  market  value  pending  the  appeal;  or  (2)  its 
deterioration  by  waste,  or  want  of  repair,  or  the  accumulation  of 
taxes  or  other  burdens;  or  (3)  the  use  and  detention  of  the  property 
pending  the  appeal, — that  is,  the  rents  and  profits;  or  (4)  the  non- 
payment of  the  costs  of  the  appeal,  which  accrued  in  this  court;  but 
the  special  verdict  does  not  find  that  these  costs  were  unpaid. 

If  depreciation  in  market  value  can  ever  be  laid  as  oanse  of  legal 
damages  on  a  bond  in  error,  (which  we  greatly  doubt,)  it  cannot  be 
done  in  this  case,  because  it  is  found  by  the  special  verdict  that  the 
property  considerably  increased  in  value  pending  the  appeal.  De- 
terioration by  waste,  etc.,  is  a  very  different  matter;  but  that  is 
equally  oat  of  question  in  this  case,  as  no  deterioration  is  shown. 
The  defendants  paid  the  taxes  and  insurance,  and  kept  the  property 
in  repair.  The  principal  question  for  consideration,  therefore,  is, 
whether  the  plaintiffs  were  entitled  to  recover  the  rents  and  profits, 
or  damages  for  the  use  and  detention,  as  it  is  otherwise  called. 

We  have  seen  that,  even  in  ejectment,  it  has  at  least  been  ques- 
tioned by  this  court  whether  the  bond  in  error  covers  rents  and  prof- 
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its  accraing  pending  the  writ.  And  yet  there  is  8  material  difference 
between  the  case  of  ejectment  and  the  suit  for  the  foreclosure  of  a  mort- 
gage. The  difference  is  this :  in  ejectment  the  property  of  the  land  is  in 
question,  and  if  the  plaintiff  has  the  right,  he  is  entitled  to  immediate 
possession  and  to  the  perception  of  the  rents  and  profits,  which  be- 
long to  him,  and  for  which  the  defendant  in  possession  is  account- 
able  to  him.  Every  dollar,  or  dollar's  worth,  is  so  much  of  the  plain- 
tiff's property  of  which  he  is  deprived.  And  the  same  is  true  in 
dower.  But  in  the  case  of  a  mortgage,  the  land  is  in  the  nature  of  a 
pledge)  and  it  is  only  the  land  itself — the  specific  thing — ^whicb  is 
pledged.  The  rents  and  profits  are  not  pledged :  they  belong  to  the 
tenant  in  possession,  whether  the  mortgagor,  or  a  third  person  claim- 
ing under  him.  This  is  not  only  the  common  law,  but  it  is  the  ex- 
press statute  law  of  Nebraska,  which  declares  that  "in  the  absence  of 
stipulations  to  the  contrary,  the  mortgagor  retains  the  legal  title  and 
right  of  possession."  The  plaintiff,  in  this  case,  was  not  entitled  to 
possession,  nor  to  the  rents  and  profits.  His  foreclosure  suit  did  not 
seek  possession,  but  sought  a  sale  of  the  specific  thing,  the  land.  In 
such  a  case,  until  the  litigation  is  ended,  it  doth  not  appear  that 
there  must  be  a  sale,  or  even  that  i.he  plaintiff  is  entitled  to  a  sale. 
The  defendant  in  possession  is  entitled  to  redeem  the  land  nntil  a 
sale  is  made,  and  until  then  he  is  entitled  to  the  rents  and  profits, 
which  belong  to  him,  as  of  right.  The  taking  of  the  rents  and  profits 
prior  to  the  sale  does  not  injure  the  mortgagee,  for  the  simple  reason 
that  they  do  not  belong  to  him.  Waste, — ^that  is,  destruction  or  in- 
jury to  the  land  itself, — as  before  stated,  is  an  injury  to  the  mortgagee. 
It  diminishes  the  value  of  the  pledge ;  and  for  such  injury  no  doubt 
he  might  recover  on  the  appeal  bond.  Other  deteriorations,  such  as 
occur  by  want  of  repairs,  accumulation  of  taxes,  fires  not  covered  by 
reasonable  insurance,  and  the  like,  probably  might  also  be  fairly 
covered  by  the  bond.  But  perception  of  rents  and  profits  is  the 
mortgagor's  right  until  a  final  determination  of  the  right  to  sell,  and 
a  sale  made  accordingly. 

The  mere  delay  of  the  sale  for  the  purposes  of  an  appeal  does  not 
operate  to  the  legal  injury  of  the  mortgagee.  It  does  not  suspend 
ezecntion  for  the  debt ;  he  has  no  right  to  such  an  execution  by  the 
decree  of  foreclosure  and  sale.  It  is  not  a  decree  against  the  person, 
and  cannot  be  enforced  by  an  execution  against  goods  and  lands  gen- 
erally. It  is  simply  a  decree  for  the  sale  of  the  land  mortgaged,  in 
order  that  the  proceeds  may  be  applied  to  the  debt.  The  amount 
due  is  ascertained  by  the  decree,  it  is  tme,  but  only  for  the  purpose 
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of  determining  the  amoant  of  oharge  on  the  land.  The  debt  may  be 
prosecuted  by  a  personal  action  against  the  debtor,  and  this  may  be 
the  defendants  in  the  suit  or  some  other  person.  The  rale  of  court 
by  which  a  personal  decree  may,  in  some  oases,  be  entered  up  against 
the  mortgagor  for  the  residue  of  the  debt,  after  the  proceeds  arising 
from  the  sale  of  the  land  have  been  applied,  is  a  recent  rule  intended 
to  obviate  the  necessity  of  a  separate  action.  It  has  not  changed 
the  essential  nature  of  the  deoree  for  foreclosure  and  sale. 

It  often  happens  that  the  debt  is  not  fully  ascertained  when  a  de- 
cree for  sale  and  foreclosure  is  made;  as  where  there  are  many  out- 
standing bonds  which  have  to  be  called  in  and  verified.  The  sale  in 
such  cases  is  frequently  made  in  advance,  and  the  proceeds  brought 
into  court  for  distribution  among  those  who  may  appear  to  be  en- 
titled thereto;  all  of  which  shovs  that  a  decree  of  foreclosure  is  a 
very  different  thing  from  a  personal  decree  or  judgment  for  the  debt. 

As  it  is  the  specific  thing,  the  land  itself,  and  not  the  rents  and 
profits,  that  constitutes  the  pledge,  the  delay  of  sale  caused  by  the 
appeal,  as  before  said,  deprives  the  mortgagee  of  no  legal  right.  It 
may  be  an  incidental  disadvantage  or  inconvenience,  but  in  our  judg- 
ment it  is  not  a  legal  damage  contemplated  by- the  appeal  bond.  We 
are  aware  that  a  contrary  view  has  sometimes  been  taken  at  the  cir- 
cuit; but  upon  a  full  consideration  of  the  subject  we  have  come  to 
the  conclusion  now  expressed.  The  chances  of  actual  deterioration 
and  waste  in  certain  classes  of  property  are  so  great  that  a  bond  in 
considerable  amount  may  well  be  required,  and  if  actual  deterioration 
and  waste  supervenes,  the  amount  may  properly  be  recoveyd. 

In  addition  to  these  general  considerations,  a  careful  examination 
of  the  twenty-ninth  rule  will  show  that  in  cases  like  the  present  it 
does  not,  in  terms  at  least,  contemplate  security  for  the  use  and  de- 
teution  of  the  property  pending  the  appeal.  The  words  are  "indem- 
nity in  all  such  cases  -[where  the  property  in  controversy  necessarily 
follows  the  event  of  the  suit]  is  only  required  in  an  amount  sufiicient 
to  secure  the  sum  recovered  for  the  use  and  detention  of  the  property, 
and  the  costs  of  the  suit,  and  just  damages  for  delay,"  etc.  "The 
sum  recovered  for  use  and  detention,"  here  referred  to,  means  the 
sum  recovered  in  the  original  judgment  or  decree,  such  as  damages 
and  mesne  profits  in  ejectment,  damages  in  dower,  and  replevin,  etc., 
and  the  phrase  "just  damages  for  delay,"  refers  to  those  damages 
arising  from  the  delay  occasioned  by  the  proceedings  in  error  or 
appeal,  which  are  properly  a  legal  damage  to  the  party  delayed. 
We  are  thrown  back,  therefore,  to  a  consideration  of  the  nature  of 
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the  particular  case,  to  ascertam  vhat  those  leg^  damages  prop- 
erly are.  The  words  "use  and  detention"  do  not  assist  us,  as  they 
relate  to  a  cause  of  recovery  in  the  original  judgment. 

There  is  another  consideration  which  relieves  the  oonelosion  which 
we  have  reached  from  any  supposed  hardship  or  injustice  to  mort- 
gagees. Courts  of  equity  always  have  the  power,  where  the  debtor 
is  insolvent,  and  the  mortgaged  property  is  an  insufficient  security 
for  the  debt,  and  there  is  good  cause  to  believe  that  it  will  be  wasted 
or  deteriorated  in  the  hands  of  the  mortgagor,  as  by  cutting  of  tim- 
ber, suffering  dilapidation,  etc.,  to  take  charge  of  the  property  by 
means  of  a  receiver^  and  preserve  not  only  the  corpus,  but  the  rents 
and  profits  for  the  satisfaction  of  the  debt.  When  justice  requires 
this  course  to  be  pursued,  and  it  is  resorted  to  by  the  mortgagee,  it 
will  give  him  ample  protection.  Giiere  is  no  necessity,  therefore,  in 
order  to  protect  him  from  injury,  that  a  party,  in  order  to  have  the 
benefit  of  an  appeal,  should  be  obliged  to  give  security  to  account 
for  the  intermediate  rents  and  profits  of  his  own  property. 

We  have  devoted  so  much  space  to  a  consideration  of  the  principal 
question  that  we  must  dismiss  the  other  point  in  a  few  words.  The 
plaintiffs  contend  that  the  bond  in  terms  requires  the  defendant  to 
respond  for  the  "use  and  detention"  of  the  property  covered  by  the 
mortgage  during  the  pendency  of  the  appeal.  As  the  judge  bad  no 
authority  to  require  such  a  condition  to  be  inserted  in  the  bonds,  and 
probably  was  not  aware  of  its  insertion  in  this  case,  and  as  a  party 
ought  not  to  be  deprived  of  his  right  of  appeal  upon  the  terms  which 
the  law  iprescribes,  we  should  be  very  reluctant  to  hold  that  this  was 
a  voluntary  bond,  knowingly  entered  into  beyond  the  requirements  of 
the  statute.  We  should  rather  hold  that  it  was  drawn  by  attempting 
to  copy  the  words  of  the  twenty-ninth  rule,  instead  of  following  the 
statute,  and  inadvertently  omitting  the  connecting  words.  As  an 
appeal  bond,  or  bond  in  error,  is  a  formal  instrument  required  by 
the  law  and  governed  by  the  law,  and  has,  by  nearly  a  century's  use, 
become  a  formula  in  legal  proceedings,  with  a  fixed  and  definite  mean- 
ing, and  as  the  important  right  of  appeal  is  greatly  affected  by  it,  we 
think  that  it  is  not  allowable,  in  practice,  by  a  change  in  its  phrase- 
ology, to  give  to  it  an  effect  contrary  to  what  the  statute  intended. 
It  would  be  against  the  policy  of  the  law  to  allow  such  deviations 
and  irregularities  to  creep  in.  We  think  the  rule  followed  in  some 
of  the  states  is  a  sound  one,  that  if  the  condition  of  an  appeal  bond, 
or  bond  in  error,  substantially  conforms  to  the  requisitions  of  the 
statute,  it  is  sufficient  to  sustain  it,  though  it  contain  variations  of 
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language;  and  that  if  further  conditions  be  superadded,  the  bond  is 
not,  therefore,  invalid,  so  far  as  it  is  supported  hy  the  statute,  but 
only  as  to  the  superadded  conditions.  See  Sandert  t.  Rivea,  3  Stew. 
(Ala.)  109;  Gardener  v.  Woodyear,  1  Ohio,  170. 

We  are  aware,  as  shown  by  the  citations  on  the  plaintiffs'  brief, 
that  official  bonds,  and  bonds  given  to  the  government  for  the  par- 
pose  of  enjoying  certain  offices  or  privileges,  and  perhaps  some  others 
subject  to  like  reason,  have  often  been  sustained  as  contracts  at  com- 
mon law,  voluntarily  entered  into,  where  they  have  not  conformed  to 
thp  statutory  requirements,  and  would  have  been  insufficient  and  in- 
effectual for  the  purposes  of  a  recovery,  if  those  requirements  had 
been  applied  to  them.  We  do  not  think  that  this  case  fairly  belongs 
to  that  class  of  cases.  Had  the  bond  now  under  consideration  so 
entirely  departed  and  varied  from  the  statute  that  it  could  not  have 
been  sustained  with  the  effect  of  an  ordinary  appeal  bond,  the  ques- 
tion would  then  more  properly  have  arisen,  whether,  on  th?  one  hand, 
it  might  not  be  sustained  as  a  bond  at  common  law,  or,  on  the  other, 
declared  utterly  void. 

Our  conclusion  is  that,  as  no  damage  or  cause  of  action  appeared 
by  the  verdict  of  the  jury,  which  could  authorize  a  judgment  for  the 
plaintiffs,  the  judgment  of  the  circuit  court  must  be  reversed  and  the 
cause  remanded,  with  instructions  to  render  judgment  for  the  defend- 
ants below. 

MiLLEB,  J.,  ditaenting.  The  decision  of  the  oourf;,  with  the  grounds 
on  which  it  is  based  in  this  case,  is  so  wide  a  departure  from  the 
former  practice  in  similar  cases,  and  is  likely  to  work  so  much  in- 
justice in  future,  that  I  feel  it  to  be  my  duty  to  dissent  and  to  give 
the  reasons  for  it.  I  am  at  a  loss  to  see  the  value  of  the  learned 
search  into  the  practices  and  precedents  of  the  English  law  in  writs 
of  error  and  appeals,  and  deem  it  only  necessary  to  say  that  in  our 
system  the  right  to  a  writ  of  error  and  to  an  appeal  depends  wholly 
upon  statutes  granting  that  right,  and  not  upon  any  principle  of  the 
common  law,  nor  upon  any  power  in  any  court  to  review  the  decis- 
ions of  any  other  court  which  is  not  also  the  creation  of  positive  stat- 
ute, and  which,  in  the  courts  of  the  United  States,  must  necessarily 
depend  upon  an  act  of  congress.  So,  also,  the  mode  of  exercising 
this  right,  the  conditions  on  which  the  writ  of  error  or  appeal  may 
be  had,  and  the  effect  of  the  writ  on  the  progress  of  the  case,  are  all 
prescribed  by  statute.  A  striking  illustration  of  this  is  in  the  fact 
mat  every  writ  of  error  or  appeal,  once  allowed,  trai^sferred  the  case 
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itself,  its  record,  and  all  proceedings  nnder  it,  in  the  English  courts, 
into  the  reviewing  tribunal,  and  left  nothing  in  the  inferior  court  on 
which  it  could  act.  The  acts  of  congress  proceed  upon  a  whollj  dif- 
ferent principle.  They  allow  a  party  to  take  an  appeal  or  writ  of  er- 
ror, which  does  not  remove  the  record  of  the  case  into  the  appellate 
court,  but  which  may  be  heard  there  upon  the  transcript  of  the  rec- 
ord, the  original  remaining  in  the  inferior  court.  Unless  the  plain- 
tiff in  error  takes  other  steps  which  the  law  prescribes,  the  court 
which  rendered  the  judgment  complained  of  can  proceed  to  execute 
its  judgment  and  enforce  its  decree  in  favor  of  the  successful'  partjr, 
though  the  case  be  pending  in  the  appellate  court.  In  fact,  unless 
the  other  steps  mentioned  be  taken,  a  valid  sale  of  the  property  of 
Jhe  plaintiff  in  error  may  be  made  in  the  very  moment  in  which  the 
appellate  court  is  deciding  to  reverse  the  judgment  on  which  it  is 
sold.  It  is  this  other  step,  then,  which  the  party  appeafing  may  take, 
and  which  tbtally  suspends  the  power  of  the  inferior  court  to  proceed, 
that  is  wholly  and  absolutely  statutory,  which  is  no  part  of  the  com- 
mon law,  and  which  is  here  for  consideration  in  this  case,  and  which 
should  be  decided  alone  on  the  language  and  meaning  of  the  statute. 
That  step  is  the  giving  of  a  bond  which,  because  it  has  the  effect  of 
suspending  the  action  of  the  inferior  court,  is  called  a  supertedeas 
bond,  in  analogy  to  the  effect  of  a  writ  of  tupersedeas  in  the  English 
law,  from  the  superior  to  the  inferior  court.  The  law  of  this  subject 
is  found  in  section  1000  of  the  Eevised  Statutes : 

"  Every  justice  or  judge  signing  a  citation  or  any  writ  of  error  shall,  except 
in  cases  brought  up  bv  the  United  States,  or  by  direction  of  any  department 
of  the  government,  take  good  and  sufficient  security  that  the  plaintiff  in  er- 
ror, or  the  appellant,  shall  prosecute  his  writer  appeal  to  effect;  and  if  he  fail 
to  make  good  bis  plea,  shall  ansWer  all  damages  and  costs,  where  the  writ  is  a 
supersedeas  and  stays  execution,  or  all  costs  only  where  it  is  not  a  supersedeas 
as  aforesaid." 

As  thus  stated  in  the  Bevision,  the  law  is  the  result  of  the  act  of 
September  24, 1789,  §  22,  and  the  amendment  to  that  section  by  the 
act  of  December  12,  1794.     1  St.  84,  404. 

It  has  never  been  doubted  under  these  statutes  that  the  appealing 
party  could  have  his  election  to  make  his  writ  of  error  operate  as  a 
tupersedeas  or  not,  and  that  the  amount  of  security  to  be  given  would 
depend  very  much  on  this  choice.  If  he  did  not  wish  to  stay  execu- 
tion, he  was  only  required  to  secure  payment  of  the  cost  of  the  ap- 
peal. If  he  did  wish  to  stay  execution,  he  must  give  bond  to  answer 
all  damages  as  well  as  costs,  so  that  both  the  condition  of  the  bond 
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to  be  given  and  the  amotmt  of  it  must  depend  on  thd  effect  it  had  on 
further  proceedings  in  the  inferior  court. 

The  decisions  of  this  court,  and  the  practice  of  the  jndges  under  it, 
are  given  with  reasonable  accuracy  in  the  opinion  of  the  majority, 
from  the  date  of  the  last  of  these  statutes  until  the  adoption  of  rule 
29  of  this  court  in  1867.  The  case  of  Ruiber  Co.  v,  Ooodyecar,  de- 
cided in  that  year,  (6  Wall.  156,)  and  some  decided  previously,  had 
shown  great  oppression  in  exacting  security  in  an  excessive  amount 
to  stay  execution  in  cases  where  but  little  damage  could  accrue  to  the 
appellee,  because,  as  in  case  of  proceedings  in  rem,  where  there  was 
no  personal  liability,  and  there  coald  be  no  loss  except  from  the  de- 
lay, and  in  oases  of  mortgage  foreclosures,  where  there  oould  be 
no  other  decree  but  for  a  sale  of  the  property.  The  result  was  the 
adopticm  of  the  twenty-ninth  rule,  in  which  the  court  undertook  to 
define  what  damages  were  allowable  in  the  various  classes  of  cases 
vhere  the  plaintiff  in  error  or  appellant  obtained  a  stay  of  execution 
or  supersedeas  pending  the  appeal.  This  rule  was  intended  for  the 
guidance  of  the  judges  whose  duty  it  was  to  approve  bonds  in  appeals 
ur  writs  of  error.  It  was  the  construction  of  the  members  of  the 
court  of  that  day  as  to  the  damages  which,  in  the  various  kinds  of 
cases  mentioned  in  it,  the  party  who  had  obtained  a  supersedeas,  and 
had  failed  in  his  appeal,  was  liable,  under  the  act  of  congress,  to  pay  for 
his  false  clamor  to  the  party  whom  he  had  unjustly  delayed  after 
final  judgment  against  him,  for  only  final  judgments  can  be  reviewed 
in  this  court.  But  two  of  the  justices  who  participated  in  framing 
that  role,  in  which  all  concurred,  remain,  and  neither  of  them  con- 
cur in  the  construction  now  given  to  it  by  the  majority  of  the  court, 
nor  in  the  construction  of  the  statute  under  which  it  was  framed. 

In  the  case  before  us  the  bond  sued  on  was  given  to  suspend  an 
order  of  sale  in  a  suit  to  foreclose  a  mortgage,  and  the  question  is 
whether  the  bond,  which  is  substantially  conformable  to  the  rale  of 
the  court,  covers  the  rental  value  of  the  mortgaged  property  during 
the  three  years  of  delay  while  the  case  was  pending  in  this  court,  the 
mortgaged  property  having  been  sold  for  a  sum  much  below  the 
amount  of  the  debt,  for  the  payment  of  which  it  was  decreed  to  be 
sold,  during  which  time  the  mortgagor  was  in  possession  of  the  prop- 
erty, which  was  a  public  hotel,  and  the  jury  find  the  rent  was  worth 
$38,241.76.  The  opinion  of  the  court  is  based  upon  two  propositions : 
(1)  That  the  mortgagor  bad  a  right  to  the  use  and  occupation,  even 
after  condition  broken,  until  judicial  sale,  and  was  not  bound  to  the 
v.2— 69 
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mortgagee  for  their  Talae;  (2)  that  the  rule  does  not  make  any 
provision  for  rent  pending  the  appeal.  I  do  not  agree  to  either  prop- 
osition. The  mortgagor,  after  condition  broken,  has  no  right  in  law 
or  equity  to  the  possession  of  the  mortgaged  property,  unless  it  be  so 
expressed  in  the  mortgage.  If  it  be  personal  property,  it  is  every- 
day practice  for  the  mortgagee,  after  condition  broken,  to  seize  the 
goods  and  chattels  and  hold  them  until  the  debt  be  paid,  or  to  sell  in 
satisfaction  of  the  debt.  If  the  mortgagor  refuse  to  deliver  posses- 
sion  on  demand,  the  mortgagee  can  recover  it  by  reple^vin,  and  this 
is  often  done.  How  could  this  be  so  if  the  mortgagor's  right  to  pos- 
session remained  after  condition  broken  ?  If  the  mortgaged  property 
be  real  estate,  the  common  law  allowed  the  mortgagor  an  action  of 
ejectment  after  condition  broken,  and  this  was  formerly  the  usual 
mode  of  foreclosure,  and  is  retained  in  many  states  to  this  day. 
How  can  there  be  any  right  in  the  mortgagor  to  possession  when  this 
right  to  recover  by  an  action  of  ejectment  belongs  to  the  mortgagee  ? 
The  two  rights  are  inconsistent  and  oannot  co-exist.  It  is  conceded 
that  in  such  ease  as  the  present  one,  where  the  mortgaged  property 
is  insufficient  to  pay  the  debt,  the  mortgagee  has  the  additional  equi- 
table right  to  have  a  receiver  appointed  to  take  possession,  and  in 
the  end,  if  necessary,  the  rents  and  prohts  will  be  appropriated  to 
pay  the  dehciency.  How  can  all  this  be  done  if  the  mortgagor  has 
the  right  to  continue  in  possession  after  he  has  broken  the  condition 
of  his  mortgage  ? 

The  truth  is,  the  idea  has  obtained  footing  in  practice  because  it  is 
easier  to  get  a  decree  and  sell  the  property  than  to  dispossess  the 
mortgagor,  and  henoe  attempts  to  do  so  are  rare.  Bat  when  the 
mortgagee  has  pursued  the  former  course  and  obtained  his  order  of 
sale, — a  decree  which  is  final,  for  no  other  decree  can  be  appealed 
from, — this  right  of  the  defaulting  mortgagor  to  farther  possession  of 
the  property,  while  he  transfers  the  litigation  to  another  court  and 
protracts  it  for  three  years,  is  an  inequitable  abstraction,  founded 
neither  in  the  common-law  rights  of  the  parties  nor  in  any  principle 
of  equitable  jurisprudence.  The  whole  error  is  founded  on  the  idea 
that  so  long  as  the  mortgagor  is  permitted  to  retain  possession  he  is 
not  accountable  for  rent,  and  not  upon  the  existence  of  any  right  to 
retain  possession.  And  so  the  act  of  congress  says,  if  yon  wish  to 
appeal  this  case  to  another  court  and  go  through  another  trial,  in- 
stead of  appointing  a  receiver  to  take  possession,  we  will  require  of 
yon  a  bond  to  secure  all  damages  suffered  by  th^  appellee  by  reason 
of  the  delay ;  and  as  he  is  entitled  to  have  the  land  sold  at  once  for 
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his  debt,  or  to  have  poBsesBion  delivered  80  that  rents  and  profits 
may  be  appropriated  where  they  ought  to  go,  yoa  can  only  suspend 
the  operation  of  the  decree  by  giving  sooh  a  bond. 

If  this  be  not  so  the  grossest  injustice  must  result  in  many  oases. 
In  all  cases  of  insolvent  mortgagors  the  rule,  as  construed  by  the 
court,  offers  a  strong  inducement  to  keep  the  mortgagee  out  of  his 
money  as  long  as  possible,  without  interest,  or  any  other  compen- 
sation for  the  delay.  An  insolvent  corporation,  a  railroad  com- 
pany, for  instance,  makes  default  in  its  mortgage  bonds  which  amount 
to  twice  the  value  of  the  property  mortgaged.  A.  decree  is  obtained 
for  its  sale,  and  before  a  receiver  can  be  appointed  the  directors  take 
an  appeal,  give  a  small  bond,  little  more  than  the  probable  costs,  and 
then  use  the  road  for  three  years,  making  millions  of  dollars  out  of 
it  with  which  to  pay  debts  subsequent  to  the  mortgage,  or  distribute 
among  interested  parties.  No  more  striking  instance  of  its  injustice  is 
needed  than  the  case  before  us,  where  an  utterly  insolvent  corpora- 
tion, with  a  decree  for  money  largely  in  excess  of  the  value  of  the 
hotel  mortgage,  is  stayed  by  a  bond  for  $50,000,  under  which  the 
corporation  receives  rent,  or  uses  the  property  to  the  value  of  $38,- 
000,  while  they  litigate,  without  a  shadow  of  right,  in  this  court  for 
three  years,  and  appropriate  this  $38,000  to  their  own  use,  and  are 
not  held  responsible  for  this,  though  the  bond  expressly  mentions 
"the  use  and  detention"  of  the  property  as  one  of  their  liabilities  if 
they  fail  to  make  good  their  plea.  But,  it  is  said,  the  rule  only  pro- 
vides for  the  use  and  detention  of  the  property  before  the  decree 
which  is  appealed  from.  The  language  of  the  rule  is  that  in  such 
cases,  mentioning  mortgage  foreclosure  suits  specifically,  "indemnity 
in  all  such  cases  is  only  required  in  an  amount  sufficient  to  secure 
the  sum  recovered  for  the  use  and  occupation  of  the  property,  and 
the  costs  of  the  suit  and  just  damages  for  delay,  and  costs  and  in- 
terest on  the  appeal."  That  the  use  and  detention  here  spoken  of, 
like  all  the  other  class  of  damages  there  mentioned,  is  sucb  as  may 
thereafter  be  recovered,  is  as  plain  as  that  the  delay  and  the  costs 
and  interest  are  such  as  follow,  and  not  such  as  precede,  the  decree. 
It  is  senseless  without  it  meant  this,  and  such  has  been  the  practical 
construction  since  its  adoption. 

Not  only  is  this  true  in  practice,  but  in  the  leading  case,  constru- 
ing this  rule  for  the  first  time,  of  Jerome  v.  McCarter,  21  Wall.  30, 
the  chief  justice  expressly  held  that  the  rent  mentioned  in  the  rule 
is  that  accruing  after  the  appeal. 

That  was  an  appeal  from  a  foreclosure  decree  and  a  motion  for 
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additional  secnrity  in  this  court.  Ifr.  Phillips,  for  appellant,  in 
support  of  the  sufficiency  of  the  bond,  cited  RoberU  t.  Cooper  to  show 
that  nothing  could  be  recovered  for  the  use  and  detention  of  the 
property.     But  the  chief  justice,  after  citing  the  rule  verbatim,  said : 

"  This  is  a  suit  on  a  mortgage,  and  therefore  under  this  rule  a  case  in  which 
the  judge  who  signs  the  citation  is  called  upon  to  determine  what  amount  of 
security  will  be  sufficient  to  secure  the  amount  to  be  recovered  for  the  use  and 
detention  of  the  property,  and  the  costs  of  the  suit,  and  just  damages  for  the 
delay  and  costs  and  interest  on  the  appeal." 

Here  is  a  construction  of  the  rule  by  a  unanimous  court  in  a  case 
where  the  precise  question  was  presented. 

The  decision  of  the  court  in  this  case  overrules  it,  and  establishes 
in  its  place  a  rule  which,  in  many  oases,  must  work  injustice,  and  in 
no  case  is  equitable;  .for,  in  the  language  of  that  rule,  leaving  ont  the 
words  "use  and  detention,"  this  is  a  necessary  part  of  the  other 
words,  "just  damages  for  delay." 

FiBLo,  J.,  concurs  with  me  in  this  dissent. 


(107  V.  8.  464) 

Wababh  Bt.  Go.  v.  MoDanibu. 

(Hay  7, 1883.) 

Raviaw  or  JunoMBirr— EzcBssiTa  Damages— RAniBOAs  OoBPOBATioir— Dorr  nr 
SBLEonoir  ov  Eiipu>ts»— Obdoiabt  Uabb. 

A  Judgment  cuniiot  be  reviewed  in  this  court  upon  the  ground  that  the  damages 
found  by  the  ]uiy  are  excessive. 

The  same  degree  of  care  required  of  a  railroad  corporation  in  providing  and  main- 
taining machinery  for  use  by  its  employes  must  beobserved  in  the  appointment 
and  retention  of  the  employes  themselves,  including  telegraphic  operators. 
Ordinary  care  on  the  part  of  such  corporation  implies,  as  between  it  and  its 
employes,  not  simply  the  degree  of  diligence  which  is  customary  among  those 
Intrusted  with  the  management  of  railroad  property,  but  such  as,  having  re- 
spect to  the  exigencies  of  the  particular  service,  ought  reasonably  to  be  ob- 
served.  It  is  such  care  as,  in  view  of  the  consequences  that  may  result  from 
negligence  on  the  part  of  employes,  is  fairly  commensurate  with  the  perils  or 
dangers  likely  to  be  enooontered. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana. 

This  was  an  action  to  recover  damages  fear  injuries  sustained  by 
the  plaintiff,  the  defendant  in  error  here,  from  a  collision  between 
two  freight  trains  belonging  to  the  Wabash  Bail  way  Company,  a 
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eorporation  engaged  in  the  basiness  of  oarrying  freight  and  passen* 
gers  for  hire.  The  collision  took  place  on  the  night  of  August  17, 
1877,  near  Wabash,  Indiana.  The  jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  $15,000.  A  motion  for  new  trial  having  been 
made  and  overruled,  the  case  has  been  brought  to  this  court  for  re- 
view. The  action  proceeded  mainly  upon  the  ground  that  McHenry, 
a  telegraphic  operator  in  the  service  of  the  company,  was  inoompe- 
tent  for  the  work  in  which  he  was  engaged,  and  that  his  incapacity 
to  meet  the  responsibilities  of  his  position  could,  by  reasonable  care, 
have  been  ascertained,  and,  in  fact,  was  known  to  the  company  at, 
before,  and  during  the  time  of  hia  employment.  The  essential  facts 
bearing  upon  the  question  of  the  company's  negligenoe  in  employing 
McHenry  are  summarized  in  one  of  the  paragraphs  of  the  charge  to 
the  jury,  to  which,  so  far  as  the  facts  which  the  evidence  tended  to 
establish  are  stated,  there  seems  to  have  been  no  exception.  They 
are: 

"The  tenth  night  after  McHeniy  went  on  dnty  as  night  operator  he  went 
to  sleep  at  his  post  of  duty,  with  the  result  already  stated.  He  was  17  years 
old  but  a  few  weeks  before  his  employment.  In  June,  1876,  he  went  into  the 
service  of  the  defendant,  at  Wabash,  as  a  messenger  boy,  and  continued  in 
that  service  some  12  months,  during  wliloh  time  he  was  instructed  by  Waldo, 
the  day  operator,  in  the  art  of  telegraphy.  For  this  instruction  Waldo  ex- 
acted  and  received,  as  compensation,  McHenry's  wages,  910  per  month.  For 
a  month  or  more  l>efore  McHenry's  employment  as  night  operator  he  worlced 
in  the  country,  harvesting.  The  only  knowledge  that  he  had  of  telegraphy 
was  what  he  acquired  under  Waldo,  and  before  taking  charge  aS  night  opera- 
tor he  had  never  been  employed  anywhere  or  in  any  capacity  as  operator.  He 
was  not  competent,  as  he  told  you,  to  take  press  reports,  but  was  competent, 
as  he  thought,  and  as  Waldo  and  Wade  (the  latter  his  predecessor  as  night  op- 
erator) thought,  to  do  ordinary  business,  and  to  discharge  the  duty  of  night 
operdtor  at  Wabash;  his  habits  were  good,  and  he  was  bright  and  industri- 
ous. Waldo  had  recommended  McHenry  to  Simpson,  the  chief  train  dis- 
patcher at  Ft.  Wayne,  as  capable  and  faithful,  and  without  knowing  McHenry 
personally,  or  even  seeing  liim,  and,  on  Waldo's  recommendation  and  what 
Simpson  knew  of  McHenry's  skill  from  having  occasionally  noticed  at  Ft 
Wayne  his  fingering  the  key  at  Wabash,  Simpson  directed  Waldo  to  employ 
McHenry  at  950  a  month;  or,  according  to  Waldo's  testimony,  he  was  directed 
by  Mr.  Simpson  to  put  MoHeniy  in  charge  of  the  office.  McHenry's  father 
told  Waldo,  before  the  son  entered  on  the  discharge  of  his  duties,  that  Waldo 
should  have  810  a  month  of  the  son's  wages  if  Waldo  would  continue  to  give 
the  son  attention,  to  which  Waldo  assented.  This  is  the  father's  testimony. 
Waldo  admits  that  the  father  made  the  proposition  to  him  as  stated,  but  says 
he  replied  that  the  son  was  competent  to  take  charge  of  the  office  and  run  it 
without  assistance.  Boys  no  older  than  McHenry  had  successfully  di30*«arged 
the  duties  of  day  and  night  dispatcher  on  this  and  other  roads,  and  U  ^eems 
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to  have  been  the  custom  of  the  company  to  educate  its  telegraph  operaton 
while  serviug  as  messenger  boys.  Other  railroad  companies,  it  seems  from 
the  evidenct:  have  puraued  the  same  course  with  satisfactory  results." 

Wager  Swuyne  and  Chcu.  B.  Stuart,  fox  plaintiff  in  error. 

E.  E.  McKay  and  Wm.  Stone  Abert,  for  defendant  in  error. 

Hablan,  J.  That  we  are  withont  authority  to  disturb  the  judgment 
upon  the  grouitd  that  the  damages  are  excessive  cannot  be  doubted. 
Whether  the  oider  overruling  the  motion  for  new  trial,  based  upon 
that  ground,  wad  erroneous  or  not,  our  power  is  restricted  to  the  de- 
termination of  questions  of  law  arising  upon  the  record.  Railroad 
Co.  V.  Fraloff,  100  TJ.  S.  31. 

We  also  remark,  before  entering  npOn  the  consideration  of  the  mat- 
ters properly  presented  for  determination,  that  it  is  unnecessary  to 
express  any  opinion  upon  the  question  whether  the  plaintiff  and  Mc- 
Henry  were  fellow-servants,  within  the  meaning  of  the  general  rule 
that  the  servant  takes  the  risk^  of  dangers  ordinarily  attending  or 
incident  to  the  business  in  which  he  voluntarily  engages  for  compen- 
sation, including  the  carelessness  of  his  fellow-servants.  The  plain- 
tiff took  no  exception  to  the  instructions,  which  proceeded  upon  the 
ground  that  plaintiff  and  McHenry  were  fellow-servants,  and  that  in 
accepting  employment  from  the  company  they  risked  the  negligence 
of  each  other  in  the  discharge  of  their  respective  duties.  As  no  such 
question  can  arise  upon  the  present  writ  of  error,  we  pass  to  the  ex- 
amination, as  well  of  the  instructions  to  which  the  defendant  excepted, 
as  of  those  asked  by  it  which  the  court  refused  to  give. 

At  and  before  the  time  of  the  accident  the  plaintiff  was  a  brake- 
man  in  the  service  of  the  defendant.  When  injured  he  was  at  his 
post  of  duty  on  one  of  the  colliding  trains.  The  collision,  it  is  con- 
ceded, was  the  direct  result  of  negligence  on  the  part  of  McHenry, 
one  of  defendant's  telegraphic  night-operators,  who  was  assigned  to 
duty  at  a  station  on  the  line  of  its  road.  He  was  asleep  when  one  of 
the  trains  passed  his  station,  and  ignorant,  for  that  reason,  that  it 
had  passed,  he  misled  the  train  dispatcher  at  Fort  Wayne  as  to  its  local- 
ity at  a  particular  hour  of  the  night.  In  consequence  of  the  erroneous 
inforniation  thus  conveyed  to  the  train  dispatcher,  the  trains  were 
brought  into  collision,  whereby  the  plaintiff  lost  his  leg,  and  was 
otherwise  seriously  and  permanently  injured. 

The  court  charged  the  jury,  in  substance,— 

That  the  position  of  a  telegraphic  night-operator  upon  the  line  of  a  rail- 
road was  one  of  great  responsibility,  the  lives  of  passengers  and  employes  on 
trains  depending  upon  his  skill  and  fidelity ;  that  the  company  "  was  bound  to 
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exercise  proper  and  great  care  to  get  a  person  in  all  respects  flt  for  the  place;" 
that  while  the  defendant  did  not  guaranty  to  its  servants  the  skill  and  faith- 
fulness of  their  fellow-servants,  its  duty  was  "to  use  all  proper  diligence  in 
the  selection  and  employment  at  a  night^>perator,"  and  to  discharge  him,  after 
being  employed,  if  it  learned  or  bad  reason  to  believe  be  was  incompetent  or 
negligent;  that  the  plaintiff  had  a  right  to  suppose  that  the  company  "  would 
use  proper  diligence  in  the  selection  of  it^s  telegraphic  operators  and  all  other 
employes  whose  incapacity  or  negligence  might  expose  him  to  dangei-s,  in  ad- 
dition to  those  which  were  naturally  incident  to  his  employment;"  that  "what 
will  amount  to  proper  diligence  on  the  part  of  the  master  in  the  selection  of 
a  servant  for  a  particular  duty  will  in  part  depend  on  tlie  charact^  and  re- 
sponsibility of  that  duty ;"  that  <*  the  same  degree  of  diligence  which  is  required 
in  the  employment  of  a  looomotive  engineer  would  not  be  required  in  the  em- 
ployment of  a  fireman ;"  that  "  sound  sense  and  public  policy  require  that  rail- 
road companies  should  not  be.  exempt  from  liability  to  their  employes  for 
injuries  resulting  from  the  incompetency  or  negligence  of  co-employes,  when, 
'  by  the  exercise  of  proper  diligence,  such  injuries  might  be  avoided;"  that  the 
presumption  is  that  the  defendant "  exercised  proper  diligence  in  the  employ- 
ment of  McHenry,  and  the  burden  of  proof  of  showing  the  oontrai^  is  upon  the 
plaintiff;"  but  "if  from  any  cause  McHenry  was  not  a  fit  person  to  be  in- 
trusted with  the  responsible  duties  of  night-operator,  and  the  defendant  knew 
that  fact,  or  by  reasonable  diligence  might  have  known  it,  it  is  liable,  for  it  is 
admitted  that  the  plaintiff's  injuries  were  the  direct  result  of  McHenry's  neg- 
ligence, and  there  is  no  proof  that  the  plaintiff  contributed  to  the  accident  by 
his  own  negligence." 

To  each  of  these  mstructions  the  defendant  excepted  at  the  time, 
and  in  proper  form. 

Among  those  asked  by  the  companj,  and  for  the  refusal  to  give 
which  error  is  assigned,  is  one  which  presents  the  distinction  between 
the  propositions  of  law  presented  to  the  jury  for  its  goidanoe,  and 
those  which  the  railroad  company  requested  to  be  given.  It  is  as 
follows : 

"Although  McHenry  may  have  been  and  was  guilty  of  negligence,  and  that 
negligence  may  have  caused  and  did  cause  the  collision  which  resulted  in  the 
injury  to  the  plaintiff  complained  of,  still  the  plaintiff  cannot  recover  in  this 
action  unless  it  appears  from  the  evidence  that  the  defendant  was  guilty  of 
negligence,  either  in  the  appointment  of  said  McHenry,  or  in  retaining  him 
in  his  position ;  and  to  establish  such  negligence  on  the  part  of  the  defendant, 
not  only  the  incompetency  of  said  McHenry  must  be  shown,  but  it  must  be 
shown  that  defendant  failed  to  exercise  ordinary  care  or  diligence  to  ascer- 
tain his  qualiflcations  and  competency  prior  to  his  appointment,  or  failed  to 
remove  him  after  his  incompetency  liad  come  to  the  notice  of  the  defendant, 
or  to  some  agent  or  otBcer  of  defendant  having  power  to  emove  said  Mo- 
Henry." 
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The  court  modified  this  instruction  by  striking  out  tbe  word  "ordi- 
nary" in  tbe  only  place  where  it  oocorred,  and  inserting  in  lieu  thereof 
the  word  "proper."  Thus  modified  the  instruction  was  granted;  the 
defendant  excepting,  at  the  time,  to  the  refusal  to  give  the  instruc- 
tion in  the  form  presented. 

The  main  contention  of  the  defendant  is  that  the  jury  were  in- 
structed that  the  duty  of  the  company  was  to  observe  "proper  and 
great  care,"  when  they  should  have  been  instructed  that  only  ordi- 
nary care  was  required  in  tbe  appointment  and  retention  of  its  em- 
ployes. The  former  degree  of  care,  it  is  contended,  is  matter  of 
opinion  upon  a  question  of  law,  while  the  latter  is  a  question  of  fact. 
And  the  argument  of  oounselis  that  the  question  of  ordinary  care  is 
to  be  determined  by  tbe  usages  or  custom  which  obtain  in  railroad 
management,  and  therefore  tbe  proper  inquiry  is  not  what  ought  to 
be,  but  what  is,  the  general  practice  in  that  business;  that  what  the 
servant  is  presumed  to  know,  and  to  have  accepted  as  tbe  basis  of 
his  employment,  is  the  practice  or  custom  as  it  is  when,  in  hiring  his 
services,  he  risks  the  dangers  incident  to  his  employment;  that  tbe 
law  presumes  that  master  and  sei-vant  alike  contract  with  reference 
to  that  which  is  equally  within  their  observation  and  inquiry.  Con- 
sequently, the  company  was  required,  in  the  selection  of  plaintiff's 
fellow-servants,  whose  negligence  might  endanger  bis  personal  safety, 
not  to  observe  "proper  and  great"  (which  counsel  insists  mean  pecu- 
liar) care,  but  only  that  degree  of  diligence  which  the  general  prac- 
tice and  usage  of  railroad  management  sanctioned  as  sufficient. 

In  Hough  v.  Ry.  Co.  100  U.  S.  213,  it  was  decided  that  among  the 
established  exceptions  to  tbe  general  rule  as  to  non-liability  of  the 
common  employer  to  one  employe  for  the  negligence  of  a  co-em- 
ploye in  the  same  service,  is  one  which  arises  from  the  obligation 
of  the  master,  whether  a  natural  person  or  a  corporate  body,  not  to 
expose  tbe  servant,  when  conducting  the  master's  business,  to  perils 
or  hazards  against  which  he  may  be  guarded  by  proper  diligence 
upon  tbe  part  of  the  master;  that  the  master  is  bound  to  observe  all 
the  care  which  prudence  and  the  exigencies  of  the  situation  require, 
in  providing  the  servant  with  machinery  or  other  instrumentalities 
adequately  safe  for  use  by  the  latter;  and  that  it  is  implied  in  the 
contract  between  tbe  master  and  the  servant  that,  in  selecting  phys- 
ical means  and  agencies  for  the  conduct  of  the  business,  the  master 
shall  not  be  wanting  in  proper  care.  It  was  further  said  that  the 
obligation  of  a  railroad  company,  in  providing  and  maintaining,  in 
suitable  condition,  machinery  and  apparatus  to  be  used  by  its  em- 
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ployes,  is  tlie  more  important,  and  the  degree  of  diligence  in  its 
performance  the  greater,  in  proportion  to  the  dangers  which  may  be 
encountered;  and  that  "its  duty  in  that  respect  to  its  employes  is 
discharged  when,  bnt  only  when,  its  agents,  whose  business  it  is  to 
supply  snch  instrumentalities,  exercise  due  care  as  well  in  their  pur- 
chase originally,  as  in  keeping  and  maintaining  them  in  snch  condi- 
tion as  to  be  reasonably  and  adequately  safe  for  nse  by  employes." 
These  observations,  as  to  the  degree  of  care  to  be  exercised  by  a 
railroad  corporation  in  providing  and  maintaining  machinery  for  use 
by  employes,  apply  with  equal  force  to  the  appointment  and  reten- 
tion of  the  employes  themselves.  The  discussion  in  the  adjudged 
cases  discloses  no  serious  conflict  in  the  courts  as  to  the  general  rule, 
bnt  only  as  to  th'e  words  to  be  used  in  defining  the  precise  nature  and 
degree  of  care  to  be  observed  by  the  employer.  The  decisions,  with 
few  exceptions,  not  important  to  be  mentioned,  are  to  the  effect  that 
the  corporation  must  exercise  ordinary  care.  But  according  to  the 
best-considered  adjudications,  and  upon  the  clearest  grounds  of  neces- 
sity and  good  faith,  ordinary  care,  iin  the  selection  and  retention  of 
servants  and  agents,  implies  that  degree  of  diligence  and  precaution 
which  the  exigencies  of  the  particular  service  reasonably  require.  It 
is  such  care  as,  in  view  of  the  consequences  that  may  result  from 
negligence  on  the  part  of  employes,  is  fairly  commensurate  with  the 
perils  or  dangers  likely  to  be  encountered.  In  substance,  though  not 
in  words,  the  jury  were  so  instructed  in  the  present  case.  That  the 
court  did  not  use  the  word  "ordinary"  in  its  charge  is  of  no  conse- 
quence, since  the  jury  were  rightly  instructed  as  to  the  degree  of  dili- 
gence which  the  company  was  bound  to  exercise  in  the  employment 
of  telegraphic  night-operators.  The  court  correctly  said  that  that 
was  a  position  of  great  responsibility,  and,  in  view  of  the  consequences 
which  might  result  to  employes  from  the  carelessness  of  telegraphic 
operators,  upon  whose  reports  depended  the  movement  of  trains,  the 
defendant  was  under  a  duty  to  exercise  "proper  and  great  care"  to 
select  competent  persons  for  that  branch  of  its  service.  But  that 
there  might  be  no  misapprehension  as  to  what  was  in  law  such  care, 
as  applicable  to  this  case,  the  court  proceeded,  in  the  same  connec- 
tion, to  suy  that  the  law  presumed  the  exercise  by  the  company  of 
proper  diL'gence,  and  unless  it  was  affirmatively  shown  that  the  in- 
capacity of  McHenry  when  employed,  or  after  his  employment  and 
before  the  collision,  was' known  to  it,  or  by  reasonable  diligence  could 
have  been  ascertained,  the  plaintiff  was  not  entitled  to  recover. 
Ordinary  care,  then,^and  the  jury  were,  in  effect,  so  informed, — 
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implies  the  exercise  of  reasonable  diligence,  and  reasonable  diligence 
implies,  as  between  the  employer  and  employe,  such  watchfulness, 
caution,  and  foresight  as,  under  all  the  circumstances  of  the  particu- 
lar service,  a  corporation  controlled  by  careful,  prudent  officers  ought 
to  exercise. 

These  observations  meet,  in  part,  the  suggestion  made  by  oonnsel, 
that  ordinary  care  in  the  employment  and  retention  of  railroad  em- 
ployes means  only  that  degree  of  diligence  which  is  customary,  or  is 
sanctioned  by  ,the  general  practice  and  usage  which  obtains  among 
those  intrusted  with  the  management  and  control  of  railroad  prop- 
erty and  railroad  employes.  To  this  view  we  cannot  give  our  assent. 
There  are  general  expressions  in  adjudged  cases  which  apparently 
sustain  the  position  taken  by  counsel.  But  the  reasoning  upon  which 
those  cases  are  based  is  not  satisfactory,  nor,  as  we  think,  consistent 
with  that  good  faith  which,  at  all  times,  should  characterize  the  in- 
tercourse between  officers  of  railroad  corporations  and  their  employes. 
It  should  not  be  presumed  that  the  employe  sought  or  accepted  serv- 
ice upon  the  implied  understanding  that  they  would  exercise  less 
care  than  that  which  prudent  and  humane  managers  of  railroads 
ought  to  observe.  To  charge  a  brakeman,  when  entering  the  service 
of  a  railroad  company,  with  knowledge  of  the  degree  of  care  generally 
or  usually  observed  by  agents  of  railroad  corporations  in  the  sekc- 
tion  and  retention  of  teltigrapbio  operators  along  the  line  traversed 
by  trains  of  cars, — a  branch  of  the  company's  service  of  which  he 
can  have  little  knowledge,  and  with  the  employe  specially  engaged 
therein  be  can  ordinarily  have  little  intercourse, — is  unwarranted  by 
common  experience.  And  to  say,  as  matter  of  law,  that  a  railroad 
corporation  discharged  its  obligation  to  an  employe — in  respect  of 
the  fitness  of  co-employes  whose  negligence  has  caused  him  to  be  in- 
jured— by  exercising,  not  that  degree  of  care  which  ought  to  have 
been  observed,  but  only  such  as  like  corporations  are  accustomed  to 
observe,  would  go  far  towards  relieving  them  of  all  responsibility 
whatever  for  negligence  in  the  selection  and  retention  of  incompetent 
servants.  If  the  general  practice  of  such  corporations  in  the  ap- 
pointment of  servants  is  evidence  which  a  jury  may  consider  in  de- 
termining whether,  in  the  particular  case,  the  requisite  degree  of  care 
was  observed,  such  practice  cannot  be  taken  as  conclusive  upon  the 
inquiry  as  to  the  care  which  ought  to  have  been  exercised.  A  degree 
of  care  ordinarily  exercised,  in  such  matters  may  not  be  due  or  rea- 
sonable or  proper  care,  and  therefore  not  ordinary  care,  within  th» 
meaning  of  the  law. 
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It  is  further  objected  to  the  chaise  that  the  court  below  confounded 
the  degree  of  care  owed  as  a  duty  to  passengers  with  the  degree  of 
care  to  be  observed  in  the  case  of  employes.  This  objection  neces- 
sarily rests  upon  the  assumption  that  the  instruction  as  to  the  exer- 
cise of  "proper  and  great  care"  in  the  selection  of  telegraphic  night- 
operators,  accurately  stated  the  degree  of  diligence  to  be  observed  as 
between  the  railroad  company  and  passengers.  But,  clearly,  the  state- 
ment in  the  charge  that  the  lives  of  both  passengers  and  employes 
depended  upon  the  skill  and  fidelity  of  telegraphic  operators  employed 
by  the  corporation  in  connection  with  the  movement  of  its  trains,  was 
not  for  the  purpose  of  indicating,  with  legal  precision,  the  degree  of  care 
upon  which  passengers  could  rely  in  all  matters  affecting  their  safety. 
They,  at  least,  have  the  right  to  expect  the  highest  or  utmost;  not 
simply  a  great  degree  of  diligenco  on  the  part  of  passenger  carriers 
and  all  persons  employed  by  them.  The  reference,  therefore,  to  pas* 
sengers,  in  the  instructions  alluded  to,  was  not  calculated  to  make  the 
impression  that  employes  could  count  upon  the  same  degree  of  care 
that  is  required  by  law  towards  passengers.  Whether,  in  the  selec- 
tion and  retention  of  telegraphic  operators,  upon  whose  capacity  and 
watchfulness  largely  depends  the  personal  safety  of  employes  on 
trains,  a  corporation  should  or  not  exercise  the  same  degree  of  care 
which  must  be  observed  in  the  case  of  passengers,  it  is  not  necessary 
now  to  consider  or  determine.  It  is  sufficient  to  say  that  the  corpo- 
ration was  bound,  in  the  appointment  and  retention  of  such  operators, 
to  observe,  as  between  it  and  its  employes,  at  least  the  degree  of 
care  indicated  in  the  charge  to  the  jury. 

Among  the  instructions  asked  in  behalf  of  the  company,  the  re- 
fusal to  give  which  is  the  basis  of  one  of  the  assignments  of  error,  is 
the  following : 

"To  render  the  carelessness  of  said  McHenry  the  carelessness  of  the  defend- 
ant, or  to  render  the  defendant  liable  for  the  same,  it  is  incambent  ou  tlie 
plaintift  to  prove  that  said  McHenry  was  appointed  to  or  retained  in  his  posi- 
tion as  telegraph  operator  with  knowledge  on  the.  part  of  the  company,  or 
some  officer  or  agent  of  the  company  having  the  power  of  appointment  or  re- 
moval, that  he  was  incompetent,  or  that  such  knowledge  might  have  been 
obtained  by  the  use  of  reasonable  diligence  on  the  part  of  the  defendant,  or  of 
such  officer  or  agent  of  the  defendant." 

It  is  now  complained  that  the  refusal  to'give  this  instruction  was 
practically  a  declaration  to  the  jory  that  the  company  was  responsi- 
ble for  knowledge  which  it  had  through  any  of  its  agents  or  through 
its  agents  generally;  whereas  it  was  liable  only  for  the  negligence  or 
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omission  of  those  of  its  agents  who  were  charged  with  the  duty  of 
selecting  and  controlling  its  employes  and  its  general  business.  It 
is  sufficient  to  say  that  this  point — assuming  the  instruction  in  ques- 
tion to  be  correct — was  covered  by  the  last  clause  of  the  instruction 
to  which  our  attention  was  first  directed,  and  in  terms  quite  as  favor- 
able to  defendant  as  it  was  entitled  to  under  the  law.  The  court,  in 
that  instruction,  expressly  said  that  to  establish  the  alleged  negli- 
gence, not  only  the  incompetency  must  be  shown,  "but  it  must  be 
shown  that  the  defendant  failed  to  exercise  proper  care  or  dihgence 
to  ascertain  his  qualifications  and  competency  prior  to  his  appoint- 
ment, or  failed  to  remove  him  after  his  incompetency  had  come  to 
the  notice  of  defendant,  or  to  some  agent  or  officer  of  defendant  hav- 
ing power  to  remove  said  McHenry." 

It  is  not  necessary  to  further  extend  the  discussion  of  the  questions 
pressed  upon  oar  consideration.  We  are  of  opinion  that  the  case,  in 
all  of  its  aspects,  was  fairly  placed  before  the  jury  in  the  instructions 
given  by  the  court.  No  substantial  error  of  law  was  committed  to 
the  prejudice  of  the  company,  and  the  jadgment  most  be  affirmed. 


(108  U.  a  477) 

Gboss  «.  Unitsd  States  MoBTOAaB  Go. 

(May  7, 1883.) 

Dbhiai.  or  RioHT  ondeb  Cokstttutiom,  Laws  or  Tbbatiss  ov  TTnitb!])  States 

— Beaionatioe  of  Opinions  of  Highest  Ooubt  of  State — A.ox 

VAUDATiNa  Loans  ob  Invbsiiiemts  Made  bt  Cob- 

FOiLATioMs  OF  Other  (jtatbb  not 

Unoonstitdtionaii. 

The  question  considered  as  to  when  the  opinion  of  the  highest  court  of  a  state  may 
be  examined  for  the  purpose  of  ascertaining  whether  the  judgment  involves 
the  denial  of  any  asserted  right  under  the  eonstitution,  laws,  or  treaties  of  the 
United  States. 

In  view  of  the  statutory  requirement  that  the  justices  of  the  supreme  court  of 
Illinois  shall  file  and  spread  at  large  upon  the  records  of  the  court  written 
opinions  in  all  cases  sulimitted  to  it,  such  opinions  may  be  examined,  in  con- 
nection with  other  portions  of  the  record,  to  ascertain  whether  the  judgment 
or  decree  necessarily  involves  a  federal  question  within  the  reviewing  power 
of  this  court. 

The  act  of  the  general  assembly  of  Illinois,  in  force  July  1, 1875,  validating  loans 
or  investments  previously' made  in  that  state  by  corporations  of  other  states 
or  countries  authorized  by  their  respeetive  charters  to  invest  or  loan  money, 
is  not  in  conflict  with  the  contract  clause  of  the  federal  constitution,  nor 
with  that  part  of  the  fourteenth  amendment  forbidding  a  state  from  depriving 
any  person  of  property  without  due  process  of  law. 
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In  Error  to  the  Supreme  Court  of  the  State  of  Illinoifl.  '  ' 

Benjamin  Lombard  negotiated  with  the  United  States  Mortgage 
Company — a  corporation  of  the  state  of  New  York,  having  its  princi- 
pal offioe  and  place  of  business  in  the  city  of  New  York — a  loan  of 
$50,000  in  gold  coin,  to  be  used  in  the  erection  of  buildings  upon 
certain  unimproved  lots  in  the  city  of  Chicago,  of  which  he  was  the 
owner  in  fee.  To  secure  the  payment  of  that  sum,  with  interest  at 
the  rate  of  9  per  oent.  per  annum,  payable  semi-annually  in  gold 
coin,  he  executed — his  wife  joining  him — ^August  22,  1§72,  to  that 
company,  a  mortgage  upon  the  said  premises,  covenanting  therein 
to  pay  the  debt  and  interest;  that  the  premises  were  clear  of  all  in- 
cumbrances; that  he  would  warrant  and  defend  the  same,  suffering 
no  impairment  of  the  mortgage  security;  and  that  the  mortgage 
should  stand  as  security  for  any  money  paid  for  taxes  or  insurance. 
The  mortgage  provided  that,  if  default  was  made  in  the  payment  of 
any  interest  installment,  or  there  was  a  failure  to  pay  the  taxes  or 
assessments  on  the  premises,  or  keep  any  other  covenant  contained 
in  the  mortgage,  that  the  whole  of  the  debt  should  become  at  once 
due  at  the  option  of  the  mortgage  company,  with  the  right  in  the  lat- 
ter to  sell  the  property  to  the  highest  bidder  after  30  days'  advertise- 
ment in  some  paper  published  in  Chicago.  The  mortgage  also  con- 
tained this  clause : 

"It  is  understood  and  agreed  that  this  mortgage  is  to  be  subject  to  the  right 
of  the  city  to  take  so  much  of  said  lots  as  shall  be  necessary  for  the  opening 
of  and  extension  of  Dearborn  street,  being  36  feet,  more  or  leas,  ott  the  west 
end  of  said  premises;  in  which  event  any  benefit  which  may  accrue  to  the 
said  party  of  the  first  part  herein  may  be  paid  by  the  city  to  said  party  of  the 
fliBt  part  direct." 

The  mortgage,  upon  the  day  of  its  execution,  was  filed  and  recorded 
in  the  proper  office. 

On  the  tenth  day  of  December,  1872,  Lombard  sold  and  conveyed 
with  warranty  the  whole  of  the  mortgaged  premises,  together  with 
the  buildings  which  had  been  erected  thereon  with  the  money  borrowed 
from  the  United  States  Mortgage  Company,  to  the  National  Life 
Insurance  Company  of  Chicago,  of  which  he  was  president  and  a  princi- 
pal stockholder.  That  conveyance  was  made  expressly  subject  to  the 
before-mentioned  mortgage.  The  consideration  was  $100,173,  a  part  of 
which  was  in  the  assumption  of  the  debt  due  to  the  United  States  Mort- 
gage Company.  In  part  payment  also  of  the  purchase  money,  the 
insurance  company  executed  and  delivered  to  Lombard  its  promis- 
sory note  for  $12,278,  drawn  to  its  own  order  and  by  it  indorsed  in 
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blank,  payable  three  years  after  date,  with  interest  payable  semi-an- 
nnally  at  the  rate  of  10  per  cent,  per  annam.  To  secure  the  pay- 
ment of  the  note,  the  insurance  company,  on  the  same  day,  executed 
and  delivered  to  one  J.  L.  Lombard,  as  trustee,  a  trust  deed,  with  cove- 
nants of  warranty,  conveying  the  whole  of  said  premises.  That  deed 
was  duly  recorded.  Of  that  note  and  trust  deed  Gross  subsequently 
became  the  owner,  the  note  coming  into  his  possession  with  the 
indorsement  only  of  the  insurance  company.  On  or  about  March  17, 
1873,  by  proper  legal  proceedings,  35  feet  off  the  west  end  of  said 
Iqts  were  condemned  by  the  city  for  the  purposes  of  a  street.  The 
sum  of  $10,952.73  was  awarded  as  compensation  for  the  ground  so 
taken,  and  $15,897.84  were  afterwards  assessed  as  the  value  of  the 
benefits  to  the  remaining  portion  of  the  premises  not  taken  for  the 
purposes  of  the  street.  Benjamin  Lombard  made  default  in  the  pay- 
ment of  interest  due,  on  and  after  October  1,  1873,  and  failed  to  pay 
any  taxes  or  assessments  on  the  property  after  1872.  On  the  first 
day  of  January,  1874,  the  mortgage  company  elected  to  declare  the 
whole  debt  due.  On  or  about  June  1,  1874,  the  insurance  company 
was  duly  adjudged  a  bankrupt,  and  an  assignee  thereof  was  ap- 
pointed. Lombard  was  also  declared  a  bankrupt.  Neither  he  nor 
the  insurance  company  left  any  known  assets  to  meet  their  obliga- 
tions. 

By  an  act  of  the  general  assembly  of  Ulinois,  in  force  July  1, 
1875,  entitled  "An  act  to  enable  corporations  in  other  states  and 
countries  to  lend  money  in  Illinois,  and  to  enforce  their  securities 
and  to  acquire  title  to  real  estate  as  security,"  it  was  declared,  among 
other  things : 

"That  any  corporation  formed  under  the  laws  of  any  other  state  or  country, 
and  authorized  by  its  charter  to  invest  or  loan  money,  may  invest  or  loan 
money  in  this  state.  And  any  such  corporation  that  may  have  invested  or 
lent  money,  as  aforesaid,  may  have  the  same  rights  and  powers  for  the  re- 
covery thereof,  subject  to  the  same  penalties  for  usury,  as  private  persons, 
citizens  of  this  state;  and  when  a  sale  is  made  under  any  judgment,  decree,  or 
power  in  a  mortgage  or  deed,  such  corporation  may  purchase^  in  its  corporate 
name,  the  property  offered  for  sale,  and  become  vested  with  the  title  wliere- 
ever  a  natural  person  might  do  so  in  like  cases :  provided,  however,  that  all  real 
estate  so  purchased  by  any  such  corporation,  in  satisfaction  of  any  such  lia- 
bility or  indebtedness,  shall  be  offered  at  public  auction,  at  least  once  every 
year,  at  the  door  of  the  court-house  of  the  county  wherein  the  same  may  be 
situated,  or  on  the  premises  so  to  be  sold;  •  •  •  and  said  real  estate  shall 
be  sold  whenever  the  price  offered  for  it  is  not  less  than  the  claim  of  such 
corporation,  including  all  interest,  cost,  and  other  expenses:  and  provided 
further,  that  in  case  such  corporation  shall  not,  within  such  period  of  five  years. 
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sell  such  lands,  tdther  at  pnUic  or  private  sale,  as  aforesaid,  it  shall  be  the 
dut7  of  the  state's  attorney  to  proceed  by  information,  in  the  name  of  the 
people  of  the  state  of  Illinois,  against  snch  corporation,  in  the  circuit  court  of 
the  county  within  which  such  land,  bo  neglected  to  be  sold,  shall  be  situated, 
and  such  court  «hall  have  jurisdiction  to  hear  and  determine  the  fact,  and  to 
order  the  sale  of  such  land  or  real  estate,  at  such  time  and  place,  subject  to 
such  rules  as  the  court  shall  establish,"  etc. 

For  the  parpoae  of  settling  several  oonflieting-  claims  in  reference 
to  this  property,  the  assignee  in  bankruptcy  of  the  insurance  oom- 
pany  bronght  this  suit  in  the  superior  court  of  Cook  county,  Illinois, 
making  the  United  States  Mortgage  Company,  Gross,  and  others  de- 
fendants. 

The  principal  questions  in  dispute  between  Gross  and  the  mort- 
gage company  were :  (1)  Whether  the  latter  acquired  any  valid  inter- 
est or  lien  upon  the  premises  as  against  Gross ;  and  the  court  of 
original  jurisdiction  held  that  it  did.  (2)  Whether  Gross,  as  the 
•owner  and  holder  of  the  note  for  |12,273,  was  entitled  to  receive  the 
sum  awarded  as  damages  for  that  part  of  the  property  taken  by  the 
city,  or  whether  the  mortgage  company  was  entitled  to  it  by  reason 
of  the  terms  of  the  mortgage.  That  question  was  ruled  in  favor  of 
Gross. 

Upon  appeal  to  the  highest  court  of  Illinois  the  judgment  of  the 
inferior  state  court  was  reversed  and  set  aside,  and  the  cause  re- 
manded "for  such  other  and  further  proceedings  as  unto  law  and  jus- 
tice shall  appertain,  with  directions  to  the  superior  court  to  enter  a 
decree  giving  to  appellants  [the  mortgage  company]  exclusively  the 
amount  found  against  the  city  as  damages,  and  to  Gross  no  part 
thereof."  It  was  further  adjudged  that  the  mortgage  company  recover 
its  costs.     From  that  decree  this  writ  of  error  has  been  prosecuted. 

Thos.  S.  MvClelland,  for  plaintiff  in  error. 

Wirt  Dexter,  for  defendant  in  error. 

Harlan,  J.  The  first  point  to  be  considered  relates  to  the  jurisdic- 
tion of  this  court.  In  behalf  of  the  defendant  in  error  it  is  insisted 
that  it  does  not  appear  from  thd  record  that  the  decision  of  the 
supreme  court  of  Illinois  was  adverse  to  any  asserted  right  under  the 
constitution,  laws,  or  treaties  of  the  United  States,  nor  that  the  judg- 
ment or  decree  complained  of  could  not  have  been  passed  without  the 
determination  of  any  such  federal  question.  Dugger  v.  Bocock,  104  U. 
S.  603 ;  Murdoch  v.  City  of  Memphis,  20  Wall.  590.  This  proposition 
depends  upon  the  inquiry  whether  the  opinion  of  the  state  coort,  which 
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is  made  part  of  the  transcript,  can  be  examined  for  the  purpose  of  ascer- 
taining th«  grounds  npon  which  that  court  based  its  final  decree. 

In  Gibson  v.  Chouteau,  8  Wall.  317;  Rector  v.  AshUy,  6  Wall.  142; 
and  Williams  v.  Noiris,  12  Wheat.  117,  it  was  ruled  that  the  opinion 
of  the  state  court  constituted  no  part  of  the  record,  for  the  purpose 
of  determining  whether  this  court  will  re-examine  the  final  judgment 
or  decree.  And  in  Parmelee  v.  Lawrence,  11  Wall.  38, — where  the 
question  arose  as  to  the  effect  to  be  given  to  the  certificate  of  the 
chief  justice  of  the  state  court,  showing  that  a  federal  question  was 
raised  and  decided  adversely  to  the  party  who  brought  the  case  here 
for  review, — it  was  said :  "If  this  court  should  entertain  jurisdiction 
upon  a  certificate  alone,  in  the  absence  of  any  evidence  of  the  ques- 
tion in  the  record,  then  the  supreme  court  of  the  state  can  give  the 
jurisdiction  in  every  case  where  the  question  is  made  by  counsel  in 
argument."  To  the  same  effect  are  Lawler  v.  Walker,  14  How.  149, 
and  Railroad  v.  Rock,  4  Wall.  180,  But  in  Mwdeck  v.  City  of  Mem- 
phis, 20  Wall.  633,  the  subject  was  again  under  consideration,  by. 
reason  of  the  omission  from  the  act  of  1867  of  that  provision  in  the 
twenty-fifth  section  of  the  act  of  1789  which  restricted  this  court, 
when  reviewing  the  final  judgment  or  decree  of  the  highest  court  of 
a  state,  to  the  consideration  of  such  errors  as  appeared  "on  the  face 
of  the  record."  It  was  there  said  that,  in  determining  whether  a 
federal  question  was  raised  and  decided  in  the  state  court,  "this  court 
has  been  inclined  to  restrict  its  inquires  too  much  by  this  express 
limitation  of  the  inquiry  'to  the  face  of  the  record.'"  "What  was 
the  record  of  a  case,"  the  court  observed,  speaking  by  Mr.  Justice 
MiiiLEB,  "was  pretty  well  understood  as  a  common-law  phrase  at  the 
time  that  statute  was  enacted.  But  the  statutes  of  the  states,  and 
new  modes  of  proceedings  in  those  courts,  have  changed  and  confused 
the  matter  very  much  since  that  time.  It  is  in  reference  to  one  of 
the  necessities  thus  brought  about  that  this  court  long  since  deter- 
mined to  «on8ider  as  part  of  the  record  the  opinions  delivered  in  such 
cases  by  the  supreme  court  of  Louisiana.  Orand  Gulf  R.  Co.  v.  Mar- 
shall, 12  How.  165;  Cousin  v.  Blanc's  Ex'r,  19  How.  202.  And, 
though  we  have  repeatedly  decided  that  the  opinions  of  other  state 
courts  cannot  be  looked  into  to  ascertain  what  was  decided,  we  see 
no  reason  why,  since  this  restriction  is  removed,  we  should  not  so  far 
examine  those  opinions,  when  properly  authenticated,  as  may  be  use- 
ful  in  determining  thai  qaestion.  We  have  been  in  the  habit  of  re- 
ceiving the  certificate  of  the  court,  signed  by  its  chief  jnstioe  or  pre- 
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siding  judge,  on  that  point;-  though  not  as  oonclasive,  and  those 
opinions  are  quite  as  satisfaotory,  and  may  more  properly  be  treated 
as  part  of  the  record  than  snoh  certificates."  The  opinion  of  the 
state  court  in  the  present  case  is  properly  authenticated,  and  there  is,  in 
addition,  the  certificate  of  its  chief  justice,  showing  that  the  present 
plaintiff  in  error  not  only  claimed  that  the  deed  of  tnidt  by  the  Na- 
tional Life  Insurance  Company  gave,  when  executed,  a  lien  superior 
to  that  asserted  by  the  United  States  Mortgage  Company  under  Lom- 
bard's mortgage,  but  that  the  act  of  the  legislature  of  Illinois,  in  force 
July  1,  1875,  in  so  far  as  it  attempted  to  validate  mortgages  such  as 
the  one  taken  by  that  company  horn  Lombard,  was  in  confiiot,  as 
well  with  the  contract  clause  of  the  constitution  of  the  United  States 
as  with  that  part  of  the  fourteenth  amendment  which  prohibits  a  state 
from  depriving  a  person  of  property  without  due  process  of  law ;  fur- 
ther, that  the  latter  claim  was  decided  adversely  to  plaintiff  in  error. 

We  cannot,  therefore,  doubt  that  in  the  existing  state  of  the  law  it, 
is  our  duty  to  examine  the  opinion  of  the  supreme  court  of  Illinois, 
in  oonneotion  with  other  portions  of  the  record,  for  the  purpose  of 
ascertaining  whether  this  writ  of  error  properly  raises  any  question 
determined  by  the  state  court  adversely  to  a  right,  title,  or  immunity 
under  the  constitution  or  laws  of  the  United  States,  and  specially  set 
up  and  claimed  by  the  party  who  brings  tiie  writ.  Any  difficulty  ex- 
isting upon  this  subject  is  removed  by  that  provision  of  the  Bevised 
Statutes  of  Illinois  which  requires,  not  only  that  the  justices  of  the 
supreme  court  of  the  state  shall  deliver  and  file  written  opinious  in 
oases  submitted  to  it,  but  that  "such  opinions  shall  also  be  spread  at 
large  upon  the  records  of  the  court."  Bev.  St.  111.  1874,  p.  329,  c. 
37,  §  16.  This  statutory  provision  would  .seem  to  brtug  the  case 
within  the  rule  which  permits  an  examination  of  the  opiuious  of  the 
supreme  court  of  Louisiana  to  ascertain  whether  the  case  was 
determined  upon  any  ground  necessarily  involving  a  federal  question 
within  the  reviewing  power  of  this  court. 

The  opinion  of  the  state  court  (93  111.  483)  in  this  case,  shows 
that  the  decree  is  based  upon  these  grounds :  (1)  That  the  laws  of 
Illinois,  in  force  when  the  mortgage  of  August  32,  1872,  was  exe- 
cuted, as  well  as  its  public  policy,  as  disclosed  in  legislative  enact- 
ments for  many  years,  prohibited  the  United  States  Mortgage  Com- 
pany from  taking  mortgages  upon  real  property,  in  that  state,  to 
secure  the  repayment  of  money  loaned;  consequently,  that  no  title 
passed  to  it  under  or  by  virtue  of  that  mortgage.  (2)  That  such 
T.2— 60 
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mortgage  was,  however,  validated  by  the  aet  in  force  July  1,  1875. 
This  last  proposition  was,  as  the  opinion  shows,  contested  in  the  state 
court  by  the  present  plaintiff  in  error,  upon  the  groands  to  which 
refereAce  is  made  in  the  certificate  of  its  chief  justice. 

We  are  here  met  by  the  suggestion  that  the  decree  can  be  sus- 
tained, apart  from  the  validating  act  of  1875,  upon  the  ground  that 
the  mortgage  of  Lombard  to  the  United  States  Mortgage  Company 
was  not  inconsistent  with  the  statutes  of  Illinois  in  force  at  the  time 
of  its  execution,  or  with  any  public  policy  declared  in  the  legislation 
of  that  state.  This  view  is  based  upon  Stevens  v.  Pratt,  101  111.  207, 
and  Commerbial  Union  Atswranee  Co.  t.  Scammon,  102  HI.  46,  deter- 
mined subsequently  to  the  decree  in  this  case.  Those  oases  directly 
involved  the  validity  of  mortgages  upon  real  estate  taken  from  other 
parties  by  the  United  States  Mortgage  Company  .prior  to  the  act  of 
July  1,  1875.  The  decision  in  each  of  them  was  that  a  loan  made 
.  by  a  foreign  corporation,  prior  to  that  act,  to  a  citizen  of  Illinois, 
and  secured  by  mortgage,  was  neither  prohibited  by  any  legislation 
of  that  state,  nor  contrary  to  its  public  policy,  and  that  such  mort- 
gage could  be  foreclosed  and  the  title  to  the  mortgaged  real  estate 
thereby  passed.  So  much  of  the  opinion  of  the  supreme  court  of  Illi- 
nois in  this  case  as  held  to  the  contrary  was  expressly  declared  in 
Stevens  v.  Pratt  and  Commercial  Union  Auurance  Co.  v.  Scammon,  to 
be  erroneous. 

But  it  is  contended,  in  behalf  of  plaintiff  in  error,  that  the  decree 
below,  in  so  far  as  it  rests  upon  the  invalidity  of  Lombard's  mort- 
gage, is  an  adjudication,  as  between  the  parties  to  this  case,  of  a 
purely  local  question,  of  which,  upon  writ  of  error,  we  may  not  take 
cognizance ;  consequently,  it  is  argued,  this  court,  without  reference 
to  the  later  decisions  of  the  state  court,  must  determine  the  federal 
question  here  raised  upon  the  basis  established  by  that  court  in  this 
case,  viz.,  that  Lombard's  mortgage  was,  when  given,  inoperative, 
under  the  local  law,  to  pass.titletothe  United  States  Mortgage  Com- 
pany. Without  expressing  any  opinion  as  to  the  soundness  of  this 
position,  and  assuming,  for  the  purposes  of  this  case  only,  that  Lom- 
bard's mortgage  was,  for  the  reasons  given  by  the  state  court,  invalid 
under  the  local  law,  we  proceed  to  inquire  whether  the  act  of  1875, 
in  its  application  to  that  mortgage,  is  in  conflict  with  any  provision 
of  the  constitution  of  the  United  States. 

That  the  act  in  question  is  not  repugnant  to  the  constitution,  aa 
impairing  the  obligation  of  a  contract,  is,  in  view  of  the  settled  doc- 
trines ol  this  court,  entirely  clear.    Its  original  invalidity  was  placed 
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by  the  court  below  upon  the  ground  that  the  statutes  and  public 
policy  of  Illinois  forbade  a  foreign  corporation  from  taking  a  mort- 
gage upon  real  property  in  that  state  to  secure  a  loan  of  money. 
Whether  that  inhibition  should  be  withdrawn  was,  so  far,  at  least,  as 
the  immediate  parties  to  the  contract  were  concerned,  a  question  of 
policy  rather  than  of  constitutional  power.  When  a  legislative  de- 
partment removed  the  inhibition  imposed,  as  well  by  statute  as  by 
the  public  policy  of  the  state,  upon  the  execution  of  a  contract  like 
this,  it  cannot  be  said  that  such  legislation,  although  retrospective  in 
its  operation,  impaired  the  obligation  of  the  contract.  It  rather 
enables  the  parties  to  enforce  the  contract  which  they  intended  to 
make.  It  is,  in  effect,  a  legislative  declaration  that  the  mortgagor 
shall  not,  in  a  suit  to  enforce  the  lien  given  by  the  mortgage,  shield 
himself  behind  any  statutory  prohibition  or  public  policy  which  pre- 
vented the  mortgagee,  at  the  date  of  the  mortgage,  from  taking  the 
title  which  was  intended  to  be  passed  as  security  for  the  mortgage 
debt.  We  repeat  here  what  was  said  in  Satterlee  v.  Matthewton,  2 
Pet.  412,  and,  in  substance,  in  WaUon  v.  Mercer,  8  Pet.  110,  that  "it 
is  not  easy  to  perceive  how  a  law,  which  gives  validity  to  a  void  con- 
tract, can  be  said  to  impair  the  obligation  of  that  obntract."  The 
doctrine  of  those  oases  was  approved,  at  the  present  term,  in  Ewell 
V.  Daggt,  [ante,  408,  J  when,  speaking  by  Mr.  Justice  Matthbws,  it 
was  said,  touching  legislation  of  this  character,  "that  the  right  of  a 
defendant  to  avoid  his  contract  is  given  by  statute,  for  purposes  of 
its  own,  and  not  because  it  affects  the  merits  of  his  obligation ;  and 
that  whatever  the  statute  gives,  under  such  circumstances,  as  long 
as  it  remains  in  fieri,  and  not  realized  by-  having  passed  into  a  com- 
pleted transaction,  may,  by  a  subsequent  statute,  be  taken  away.  It 
is  a  privilege  that  belongs  to  the  remedy,  and  forms  no  element  in 
the  rights  that  inhere  in  the  contract.  The  benefit  which  he  has 
received  as  the  consideration  of  contract,  which,  contrary  to  law,  he 
actually  made,  is  just  ground  for  imposing  upon  him,  by  subsequent 
legislation,  the  liability  he  intended  to  incur." 

But  it  is  contended  that  by  his  purchase,  prior  to  the  passage  of 
the  act  of  1875,  of  the  note  secured  by  the  deed  of  trust  given  by  the 
National  Life  Insurance  Company,  the  plaintiff  in  error  acquired  a 
vested  right  of  property,  of  which  he  could  not,  under  the  fourteenth 
amendment  of  the  constitution,  be  deprived  by  subsequent  legisla- 
tion. We  do  not  perceive  that  Gross  was,  by  that  act,  deprived  of 
any  substantial  right  of  property.  If,  as  held  by  the  court  below,  in 
this  case,  the  title  to  the  real  estate  did  not  pass  from  Lombard  at 
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the  date  and  by  virtne  of  his  mortgage,  and  if,  beoanse  of  its  invalid' 
ity  under  the  laws  and  public  policy  of  the  state,  he  was  at  liberty  to 
convey  a  complete  title  to  the  insurance  company,  we  have  seen  that 
the  latter  took  the  title  subject  to  the  mortgage,  and,  in  additiou,  ex- 
pressly assumed  to  pay  the  amount  of  the  debt  due  from  Lombard 
to  the  mortgage  company.  Apart  from  the  supposed  inability  of 
the  mortgage  company,  resulting  from  the  statutes  and  public  policy 
of  the  state,  to  take  title  by  mortgage  to  the  premises,  Lombard 
was  personally  liable  to  it  for  the  money  he  had  borrowed.  He  oould 
not  have  escaped  that  personal  liability  upon  the  ground  that  the 
mortgage,  in  so  far  as  it  gave  a  lien  npon  the  property,  was  invalid. 
The  claim  of  the  company  against  him  for  the  money  he  obtained 
from  it  was  separable  from,  and  wholly  independent  of,  any  lien 
upon  the  premises.  And,  as  between  Lombard  and  the  insurance 
company,  that  personal  liability  of  the  former  for  the  mortgage  debt 
was  protected  by  the  very  terms  of  the  conveyance  to  the  latter.  If 
the  acceptance  of  title,  subject  to  the  mortgage,  did  not,  because  of  its 
invalidity,  give  a  lien  upon  the  premises,  it  is  clear  that  Lombard,  as 
against  the  insurance  company,  had,  npon  recognized  principles  of 
equity,  a  vendor's  lien  for  so  much  of  the  purchase  money  as  was 
equal  to,  or  was  represented  by,  the  debt  due  from  him  to  the  mort- 
gage company.  Of  the  existence  of  that  liability  upon  the  part  of 
Lombard,  and  of  the  agreement  by  the  insurance  company  to.  protect 
him  against  it,  Gross  had  notice  from  the  deed  of  trust.  He  claims 
under  the  insurance  company,  and  can  assert  no  right  inconsistent 
with  its  obligation,  as  part  of  the  purchase  money,  to  meet  Lombard's 
debt  to  the  mortgage  comptmy.  Without  the  act  of  1875,  a  court  of 
«qaity,  in  enforcing  a  lien  for  the  note  held  by  Gross,  could  not  have 
ignored  the  equitable  lien  which,  as  vendor,  Lombard  had  for  his  pro- 
tection against  the  mortgage  debt,  subject  to  which,  as  we  have  seen, 
he  passed  the  title  to  the  insurance  company.  The  entire  argument 
in  behalf  of  Gross  proceeds  upon  the  erroneous  ground  that  when  he 
purchased  the  note  in  question  there  was  no  lien  upon  the  property 
in  favor  of  any  one  for  any  amount  whatever,  except  that  given  by 
the  deed  of  trust  to  secure  the  note  for  $^3,278.  The  effect,  then,  of 
the  act  of  1875  was  not  to  deprive  Gross  of  any  superior  exclusive 
lien  upon  the  premises.  It  only  enabled  the  mortgage  company  to 
enforce  the  lien  attempted  to  be  given  by  the  mortgage  of  1872,  rather 
than  leave  the  property  subject  to  a  lien  for  a  like  amonnt  in  favor 
of  Lombard,  from  whom  the  insurance  company,  under  which  Gross 
claims,  purchased.    This  view,  without  presenting  others  leading  to 
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the  same' result,  indicates  that  the  act  of  1875  was  not  inconsistent 
with  that  clause  of  the  constitution  of  the  United  States  which  in- 
hibits a  state  from  depriving  any  person  of  property  without  due  pro- 
cess of  law. 

The  federal  quecltion  having  been  oorreotly  determined,  the  decree 
is  affirmed. 


(108  U.  S.  498) 

GOHKBOTIOUT   MuT.  LiVB   IhB.  CO.  V.  LUOHS. 

(May  7, 1883.) 

I0K  IssiTRAiTOB  — "  Abbitrbo"  ahd  "  Ihbubbd " — Ikbubablb  IimeraflT  nr  Ln-s 

OF  PA.KTNEU — EbTIUATE  OF  EXTENT  OF  iNTXnSST — MiaSTAKB- 
KENT  nr  FORMSIt  Afflioatiok. 

WheU\er  the  term  "aanired"  in  a  policy  of  life  insurance  refers  to  the  party  for  whi  isi, 
benefit  the  insurance  is  eftected,  or  to  the  party  whose  life  is  insured,  depends 
upon  its  collocation  and  context  in  the  policy ;  and,  reading  the  policy  in  this 
case  in  connection  with  the  declarations  and  answers  of  the  party  at  whose  in- 
stance it  was  taken  out  and  continued,  which  form  a  part  of  it  and  indicate 
the  object  of  procuring  it,  the  term  assured  must  be  held  M  applicable  to  him 
for  whose  benefit  it  was  eifected. 

A  partner  has  an  insurable  interest  in  the  life  of  his  copartner,  who,  at  the  time  of 
taking  out  the  policy  of  insurance,  is  in  default  in  the  payment  of  his  promised 
proportion  of  the  capital  of  the  concern. 

The  extent  of  a  man's  interest  in  the  life  of  another,  depending  upon  a  continuing 
partnership,  or  the  results  of  a  business  transaction  not  yet  completed,  is,  in 
the  nature  of  things,  uncertain,  and  in  such  case  all  that  can  be  required  is 
that  he  had  an  actual  interest  at  the  time  he  insured  his  partner's  life,  and  that 
his  estimate  of  the  value  thereof  was  made  in  good  faith,  without  any  purpose 
to  deceive. 

An  alleged  misstatement  in  a  former  application  for  life  insurance  cannot  aflect  a 
policy  issued  on  a  sut)sequent  application. 

In  Error  to  the  Supreme  Court  of  the  Distrioi  of  Columbia. 

Enoch  Totten,  for  Connecticut  Mut.  Life  Ins.  Co. 

A.  S.  Worthington,  for  Luohs. 

FiBLD,  J.  This  was  an  action  by  Leopold  Luohs  on  a  poliey  of 
insurance  upon  the  life  of  Levi  Dillenberg,  issued  by  the  Connecticut 
Life  Insurance  Company  in  June,  1869.  Luchs  and  Dillenberg  were 
partners  at  the  time  in  the  business  of  buying  and  selling  tobacco  in 
the  city  of  Washington.  Their  partnership  was  formed  in  October, 
1866,  each  agreeing  to  contribute  his  services  and  one-half  of  the 
capital.  It  was  understood  that  the  money  of  Dillenberg  was  then 
invested  in  mining  stocks,  and  could  not  at  onoe  be  obtained.     Luchs 


Digitized  by 


Google  — 


950  SXIFBE21S    OOOBT   BSPORTSB. 

accordingly  furnished  the  entire  capital,  which  was  over  $10,000. 
Dillenberg  never  contributed  bis  portion,  and,  about  two  years  after 
the  partnership  was  formed,  his  failure  in  this  respect  caused  dissat- 
isfaction and  complaint.  It  was  thereupon  suggested  by  one  Myers, 
who  was  employed  by  an  agent  of  the  insurance*  company,  and  who 
had  been  called  in  as  an  accountant  to  examine  the  books  of  the  con- 
cern, that,  as  a  means  of  "adjusting  the  dispute  or  misunderstand- 
ing between  the  partners,"  a  policy  of  insurance  should  be  obtained 
upon  the  life  of  Dillenberg  for  the  benefit  of  Lnofas,  and  thai  Dillen- 
berg should  retire  from  the  firm  within  a  year  afterwards.  Nothing, 
however,  was  then  done  upon  this  suggestion,  but  in  the  following 
year  the  policy  in  suit  was  procured. 

1.  The  first  question  presented  is  as  to  the  right  of  Luchs  to  sue 
upon  it.  It  is  plain,  from  the  parol  evidence  in  the  case,  that  it  was 
the  intention  both  of  Luchs  and  Dillenberg  that  the  policy  should  be 
procured  for  the  benefit  of  Luchs.  The  declaration,  which  is  the  ap- 
plication for  the  policy,  begins  with  an  averment  that  he,  Luchs,  is 
desirous  of  affecting  an  insurance  upon  the  life  of  Dillenberg,  and 
proceeds  to  state  the  latter's  age,  the  condition  of  his  health,  the 
chafacter  of  his  habits,  and  that  he,  Luchs,  has  an  interest  in  the 
life  of  Dillenberg  to  the  amount  of  $10,000.  The  declaration  is 
signed  both  by  Luchs  and  Dillenberg,  though  it  purports  in  every 
line  to  be  the  separate  application  of  Luchs.  It  is  accompanied  by 
questions  and  answers,  and  to  the  first  question,  as  to  the  name  and 
residence  of  the  person  for  whose  benefit  the  insurance  is  proposed, 
the  answer  is:  "Leopold  Luchs,  Washington,  D.  G."  The  answers 
also  are  signed  both  by  Luchs  and  Dillenberg. 

The  policy  was  issued  and  delivered  to  Dillenberg,  and  retained 
by  him  until  after  the  dissolution  of  the  partnership,  when  he  handed 
it  to  Luchs,  stating  that  he  gave  it  to  him  to  show  that  he  intended 
to  do  what  was  right  and  fair  with  him,  and  requested  him  to  pay 
the  premiums  on  it,  promising  to  refund  the  money.  The  first  two- 
premiums  were  paid  by  Dillenberg,  the  others  by  Luchs.  The  diffi- 
culty in  the  question  presented  arises  from  the  language  of  the  policy. 
Omitting  words  not  essential  on  this  point,  it  reads  as  follows : 

"This  policy  witnesseth  that  the  Connecticut  Mutual  Life  Insurance  Com- 
pany, in  consideration  of  the  declarations  and  representations  made  to  them 
in  the  application  for  this  insurance,  and  the  sum  of  9125  to  them  in  hand 
paid  by  Leopold  Lucfta,      •      •      •      do  assure  the  life  of  Levi  Dillenberg. 

•  *    •    And  the  said  company  do  hereby  promise    •    ♦    ♦    the  said  osntred 

*  *    ♦    to  pay     *     ♦     •    said  sum  insured  to  the  said  assured,  his  exec- 
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utora,  administrators,  or  assigns,  within  nineQr  days  after  due  notice  and 
proof  of  the  death  of  the  said  Levi  Dillentierg. 

"  It  is  hereby  declared  to  be  the  true  intent  and  meaning  of  this  policy,  and 
the  same  is  accepted  by  the  assured  upon  the  express  conditions  that  in  case 
the  said  pet-son  wTtose  life  is  hereby  insured  shall  pass  beyond  the  settled 
limits  or  the  protection  of  the  government  of  the  United  States,  *  *  * 
ttds  policy  shaJl  be  null.  It  is  also  understood  that  if  the  proposal,  answers, 
and  declaration  made  by  the  said  Leopold  Luchs,  which  are  Tiereby  made  part 
and  parcel  of  this  policy  as  fully  as  if  herein  recited,  and  upon  the  faith  and 
warranty  of  which  this  agreement  is  made,  shall  be  found  in  any  respect  un- 
true, this  policy  shall  be  null  and  void,  or  in  case  the  said  asmired  shall  not 
pay  tfie  said  annual  premiums,    *    *    *    tills  policy  shall  cease. 

"  It  is  further  agreed  ttiat  this  policy  stiall  not  take  efCect  *  •  *  until 
the  premium  above  named  shall  be  actually  paid  «  •  *  during  the  life 
of  the  insured." 

The  contention  of  the  plaintiff  is  thai  the  words  "the  assared"  in 
the  policy  apply  to  the  person  ^or  whose  benefit  the  policy  was 
effected,  that  is,  Luchs,  and  not  to  the  party  whose  life  was  insured. 
There  are  undoubtedly  instances  where  this  distinction  between  the 
terms  "assared"  and  "insured"  is  observed,  though  we  do  not  find  any 
judicial  consideration  of  it.  The  application  of  either  term  to  the 
party  for  whose  benefit  the  insurance  is  effected,  or  to  the  party 
whose  life  is  insured,  has  generally  depended  upon  its  collocation  and 
context  in  the  policy.  We  are  of  opinion  that,  reading  the  policy 
here  in  connection  with  the  declaration  and  the  answers  of  Luchs, 
which  form  a  part  of  it,  and  indicate  the  object  of  procuring  it,  the 
term  "assured"  must  be  held  as  applicable  to  him,  for  whose  benefit 
it  was  effected. 

The  policy  considered  in  Mtna  lAfa  In$.  Co.  v.  France,  94  U.  S. 
562,  gives  some  support  to  this  view.  There  the  policy  was  effected 
by  a  brother  for  a  sister's  benefit,  and  the  term  assured  was  held  to 
apply  to  the  sister,  for  she  recovered  in  a  suit  brought  in  connection 
with  her  husband  on  the  policy.  The  attention  of  the  court  does  not 
appear,  however,  to  have  been  directed  to  that  term.  It  may  be  said, 
also,  that  there  could  be  little  doubt  as  to  its  proper  application  in 
that  case,  as  it  was  followed  by  the  words  "and  her  executors,  admin- 
istrators, or  assigns,"  thus  limiting  it  to  the  sister.  In  other  respects 
the  language  is  substantially  identical  with  that  of  the  policy  under 
consideration. 

2.  The  second  question  presented  for  our  determination  is  whether 
Luchs  had  an  insurable  interest  in  the  life  of  Dillenberg.  Upon  this 
we  have  no  doubt.  Dillenberg  was  his  partner  and  bad  not  paid  his 
promised  proportion  of  the  capital  of  the  concern.    At  the  time  the 
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policy  wftB  applied  for  he  was  still  in' default,  and  although  it  might 
have  tamed  out  that  the  actual  amount  due,  upon  a  settlement  of 
accounts,  was  less  than  the  promised  proportion,  it  was  not  a  matter 
definitely  ascertained  at  the  time.  Besides  what  was  thus  doe  to 
him,  Luchs  was  interested  in  having  Dillenberg  continue  in  the  part- 
nership. He  had  such  an  interest,  therefore,  as  took  from  the  policy 
anything  of  a  wagering  character. 

As  this  court  said  in  Warnock  t.  Davit,  recently  decided : 

"  It  is  not  easy  to  define  with  precision  what  will,  in  ail  cases,  consti- 
tute an  insurable  interest,  so  as  to  take  the  contract  out  of  the  class  of  wager 
policies.  It  may  be  stated  generally,  however,  to  be  such  an  interest  aiding 
from  the  relations  of  the  party  obtaining  the  insurance,  either  as  creditor  of 
or  surety  for  the  assured,  or  from  the  ties  of  blood  or  marriage  to  him,  as 
will  justify  a  reasonable  expectation  of  advantage  or  benefit  from  the  contin- 
uance of  bis  life.  It  is  not  necessary  that  the  expectation  of  advantage  or 
benefit  should  be  always  capable  of  pecuniary  estimation.  *  «  *  But  in 
all  cases  there  must  be  a  reasonable  ground,  founded  upon  the  relations  of  the 
parties  to  each  other,  either  pecuniary  or  of  blood  or  affinity,  to  expect  some 
benefit  or  advantage  from  the  continuance  of  the  life  of  the  assured."  104 
U.  8.  779. 

Certainly  Lnohs  had  a  peopniary  interest  in  the  life  of  Dillenberg 
on  two  grounds :  because  he  was  his  creditor  and  because  he  was  his 
partner.  The  continuance  of  the  partnership,  and,  of  course,  a  con- 
tinuance of  Dillenberg's  life,  furnished  a  reasonable  expectation  of  ad- 
vantage to  himself.  It  was  in  the  expectation  of  such  advantage 
that  the  partnership  was  formed,  and,  of  coarse,  for  the  like  expecta- 
tion, was  continued. 

In  MorreU  v.  Trenton  Mut.  Life  dt  Fire  Ins.  Co.  10  Cash.  283,  a 
policy  was  taken  out  by  the  plaintiff  upon  the  life  of  his  brother,  who 
was  about  going  to  California,  on  an  agreement  that  the  latter  should 
pay  to  him  one-fourth  of  his  earnings  for  the  following  year.  In  an 
action  on  the  policy  it  was  contended  that  the  plaintiff  had  no  insur- 
able interest  apon  the  life  of  the  insured,  but  the  court,  after  decid> 
ing  that  be  had  such  an  interest  from  the  fact  that  he  held  a  prom- 
issory note  signed  by  the  firm  of  which  the  insured  was  a  partner, 
also  said  that  it  was  strongly  inclined  to  the  opinion  that  the  plain- 
tiff had  another  interest  in  the  life  of  the  person  insured.  "He  had," 
said  the  court,  "a  subsisting  contract  with  that  person,  made  on  a 
valuable  consideration,  by  which  he  was  to  receive  one-quarter  part 
of  his  earnings  in  the  mines  of  California  for  one  year.  Such  an  in. 
terest  cannot,  from  its  nature,  be  valued  or  apportioned.  It  was  an 
interest  upon  yhioh  the  policy  attached.     By  the  loss  of  his  life 
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within  the  year,  the  person  whose  life  was  insured  lost  the  means  of 
earning  anything  more,  and  the  plaintiff  was  deprived  of  receiving 
his  share  of  sach  earnings  to  an  uncertain  and  indefinite  amount." 

In  Trenton  Mutual  Life  dt  Fire  Ins.  Co.  v.  Johnson,  i  Zab.  576,  a 
policy  was  taken  out  by  the  plaintiff  on  the  life  of  one  Van  Middles- 
worth  for  $1,000,  one>half  payable  to  the  plaintiff  and  the  other  half 
to  Van  Middlesworth.  They  belonged  to  an  association  called  the  ■ 
New  Brunswick  &  California  Mining  &  Trading  Company,  the  cap- 
ital stock  of  which  consisted  of  45  shares  of  $600  each.  The  com- 
pany consisted  partly  of  shareholding  members  and  partly  of  active 
members,  the  shareholders  being  each  required  to  furnish  a  substitute 
to  proceed  to  the  mines  of  the  company.  The  plaintiff  own^d  one 
share,  advanced  $600  of  capital,  and  procured  Van  Middlesworth  to 
go  out  as  his  substitute,  which  he  did,  and  acted  as  his  agent  and 
substitute;  and  the  assets  of  the  Company  having  been  divided  in 
California,  he  received  the  plaintiff's  share,  and  afterwards  died,  not 
having  paid  it  over.  By  one  of  the  articles  of  the  association  all 
treasures  and  all  the  proceeds  of  the  labor  of  each  member,  and  all 
profits,  were  to  go  into  a  general  fund  for  the  benefit  of  the  associa- 
tion. To  the  action  brought  on  the  policy  it  was  objected  that  the 
plaintiff  had  no  insurable  interest  in  the  life  of  the  deceased.  On 
this  question  the  court  said : 

"  In  tbe  present  case  Johnson  bad  a  direct  Interest  in  the  life  of  Iiis  sub- 
stitute, whose  earnings  were  to  constitute  a  part  of  the  joint  funds,  of  which 
he  was  entitled  to  bis  share,  an  interest  fully  equivalent  to  the  interests  of  a 
wife  in  the  life  of  her  husband,  of  a  child  in  that  of  a  parent,  or  a  sister  in 
that  of  a  brother.  And  at  Van  Middleswortb's  death,  although  prior  to  that 
time  the  company  had  been  viiiually  dissolved,  he  had  an  interest  in  him  as 
his  creditor  to  tbe  extent  of  liis  share  of  the  assets  in  his  hands." 

In  Bevin  v.  Conn,  Mut.  Life  Ins,  Co.  28  Conn.  244,  the  plaintiff 
had  obtained  a  policy  of  insurance  for  $1,000  on  the  life  of  one  Bar- 
stow,  to  whom  he  had  advanced  $850,  besides  articles  of  personal 
property,  to  enable  him  to  go  to  California  and  there  labor  for  one 
year,  on  an  agreement  that  he  would  account  to  the  plaintiff  for  one- 
half  of  his  gains.  The  court  said  that  Barstow  was  the  plaintiff's 
debtor  and  partner,  giving  to  the  plaintiff  an  interest  in  the  continuance 
of  his  life,  as  by  that  means,  through  bis  skill  and  efforts,  the  plain- 
tiff might  expect,  not  only  to  get  back  what  he  had  advanced,  but  to 
acquire  great  gains  and  profits  in  the  enterprise.  "All  the  books, " 
the  court  added,  "hold  this  to  be  a  sufficient  interest  to  sustain  a  pol- 
icy of  insurance.    As  to  the  value  of  this  interest,  we  think  it  must 
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be  held  to  be  what  the  parties  agreed  to  consider  it  in  the  policy. 
This  was  the  sum  asked  for  by  the  plaintiff,  and  which  the  defend- 
ants agreed  to  pay  in  case  of  death,  and  for  which  they  were  paid  in 
the  premiums  given  by  the  insured.  The  policy  must,  we  think,  be 
held  to  be  a  valued  policy."  And,  after  referring  to  a  policy  of  in- 
saranoe  obtained  by  a  sister  on  her  brother's  life,  where  no  question 
.seemed  to  have  been  made  as  to  the  amount,  but  only  whether  it  was 
an  interest  which  the  law  would  recognize,  the  court  said:  "So,  in , 
every  case,  where  a  person  on  his  own  account  insures  the  life  of  a 
relative,  if  the  sum  named  in  the  policy  is  not  to  be  the  rule  of  dam- 
ages, we  inquire  what  is?  The  impossibility  of  satisfactorily  going 
into  the  question  in  most  cases,  and  especially  where  there  is  noth- 
ing to  guide  the  inquiry,  and  everything  is  uncertain,  would  lead  us 
to  hold  that  a  policy  like  this  is  a  valued  policy  as  most  consistent 
with  the  understanding  of  the  parties  and  the  principles  of  law." 

3.  The  third  question  presented  for  determination  relates  to  alleged 
breaches  of  the  warranty  of  the  policy.  It  is  alleged  that  the  policy 
was  issued  upon  the  faith  of  certain  statements  and  answers  of  the 
plaintiff  which  were  untrue.  These  statements  were — Firat,  that  the 
plaintiff  had  an  interest  in  the  life  of  Oillenberg  to  the  amount  of 
$10,000,  when,  in  fact,  he  had  no  interest  in  it;  and,  second,  that  the 
cause  of  the  death  of  one  of  the  brothers  of  Dillenberg  was  accident, 
when,  in  fact,  he  had  committed  suicide. 

As  to  the  alleged  breach  of  the  warranty  of  the  interest  of  the 
plaintiff  in  the  life  of  DiUenberg  there  is  this  answer :  The  statement 
of  the  plaintiff  as  to  the  amount  of  his  interest  was  necessarily  con- 
jectural. No  one  can  affirm  with  absolute  certainty  that  he  has  an 
interest  to  a  definite  sum  in  the  life  of  another,  where  the  interest  de- 
pends upon  the  result  of  an  existing  partnership  or  other  business 
transactions  not  yet  terminated.  The  value  of  his  interest  in  such 
cases  will  always  be  more  or  less  a  matter  of  opinion.  The  state- 
ment in  that  regard,  must,  of  necessity,  be  taken  as  a  mere  estimate. 
If,  therefore,  the  plaintiff  had  an  interest  in  the  life  of  Dillenberg,  and 
his  estimate  was  made  in  good  faith,  the  declaration  cannot  be  deemed 
untrue  so  as  to  constitute  a  breach  of  the  warranty.  The  extent  of 
a  man's  interest  in  the  life  of  another,  depending  upon  a  continuing 
partnership  or  the  results  of  business  transactions  not  yet  completed, 
is,  in  the  nature  of  things,  uncertain,  and  in  such  oases  all  that  can 
be  required  is  that  he  had  an  actual  interest,  and  that  his  estimate 
was  made  in  good  faith,  without  any  purpose  to  deceive.  See  Bevin 
V.  Conn.  Mut.  L\fe  Ins.  Co.,  eited  above. 
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Here  the  plaintiff  Tallied  bis  interest  and  took  ont  a  polioy  for  only 
half  of  the  sum  estimated.  He  did  not  procure  the  polioy  for  any 
purpose  of  speonlating  upon  the  duration  of  the  life  of  Dillenberg. 
From  the  finding  of  the  jury  we  must  take  as  true  that  his  represen- 
tation was  made  in  good  faith  upon  an  honest  opinion  as  to  the  value 
of  his  interest. 

As  to  the  alleged  misstatement  of  the  oanse  of  the  death  of  a 
brother  of  the  deceased,  it  is  sufiSoient  to  observe  that  there  is  no  al- 
legation on  this  subject  in  the  answers  of  the  plaintiff,  and  the  point 
is  taken  simply  because,  in  an  answer  to  a  previous  application,  that 
statement  was  made.  Such  previous  answer  cannot  be  incorporated 
into  the  present  policy.  The  reference  to  the  previous  application  is 
made  for  the  answer  to  a  different  inquiry. 

There  may  be,  as  stated  by  counsel  for  the  oompany,  some  inoon- 
sistencies  between  the  charges  given  at  its  request,  and  those  given 
at  the  request  of  Luchs.  The  latter  present  all  the  disputed  ques- 
tions of  fact  to  the  jury,  and  if  those  granted  at  its  request  are  erro- 
neous, in  so  far  as  they  differ,  it  is  not  for  it  to  complain,  as  was  well 
observed  by  counsel,  that  while  the  judge  held  Luchs  within  proper 
limits,  itself  was  suffered  to  go  beyond  them. 

Upon  the  whole  record  of  the  case  we  find  no  error  sufficient  to 
justify  a  reversal  of  the  judgment.    It  is,  therefore,  affirmed. 


(108  U.  a.  6<8) 

Btatb  ov  LotnsuHA  «r  rel.  Naw  Oblbakb  Gas-Liqbt  Go.  v.  Cm 
OF  Now  Oblbamb  and  others. 

(May  7, 1883.) 

JvBiBDionoR— TiTLB,  RiORT,  Pbivilbob,  ob  lunnnTr  oitokb  OoNsmrunon  of 
Uritkd  Htatbs— MAHDAinrs— Writ  of  Bbrob  Diskibbed. 

In  Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 

Thos.  J.  Semmes,  for  plaintiff  in  error. 

C.  F.  Buck,  for  defendants  in  error. 

Waite,  G.  J.  We  have  no  jurisdiction  in  this  case.  No  title, 
right,  privilege,  or  immunity  set  up  or  claimed  by  the  relator  under 
the  constitution  of  the  United  States  has  been  denied  him  by  the 
judgment  of  the  court  below.  The  prayer  of  the  petition  for  man- 
damus was,  among  other  things,  that,  in  order  to  secure  a  sufficient 
fund  to  provide  for  the  payment  of  certain  judgments  in  favor  of  the 
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relator  against  the  city  of  New  Orleans,  the  oounoil  of  the  city  might 
be  required,  if  necessary,  to  "exhaust  their  powers  of  taxation,  and 
continue  so  to  do  until  relator's  judgment  is  paid  and  satisfied. "  No 
request  was  made  in  the  petition  for  a  determination  of  the  extent  of 
the  power  of  taxation  for  the  purpose  specified.  A  judgment  was  en- 
tered in  the  court  of  original  jurisdiction  granting  the  writ  in  the  ex- 
act form  prayed  for.  This  judgment  was  affirmed  by  the  supreme 
court  of  the  state  on  appeal.  After  the  judgment  of  affirmance  was 
entered,  a  rehearing  was  asked,  in  order  that  the  judgment  of  the 
court  of  original  jurisdiction  might  be  made  more  clear  and  specific. 
This  was  refused.  No  right  to  any  specific  rate  of  taxation  has  been 
denied.  That  question  has  been  left  unsettled,  and  there  was  nothing 
in  the  pleadings  which  required  the  court  to  do  more  than  it  has 
done.  As  the  judgment  is  for  a  writ  requiring  the  council  .to  do  all 
jt  hajs  in  law  the  power  to  do  to  raise  the  money  to  pay  the  relator's 
demand,  no  tight  has  been  denied.  While  the  court  might  have  de- 
fined in  more  exaet  terms  the  prtfcise  power  to  be  exercised,  its  omis- 
sion to  do  so  is  not  ground  for  appeal  to  our  jurisdiction. 

It  follows  that  the  writ  of  error  in  this  case  must  be  dismissed  for 
want  of  jnrisdiotion,  and  an  order  to  that  effect  ia  made. 


In>  or  Vounn  1 
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